Constitutional Law I

Winter 2000, Professor Currie

I. Judicial Review

A. Marbury v. Madison: establishes supremacy of Constitution and power of Court to invalidate federal statutes which conflict with it.  establishes judicial review. 

1. Marshall’s 3 points: Marbury has right to commission, the laws provide him a remedy (writ of mandamus), Supreme Court did not have jurisdiction to give him this remedy.

2. Currie’s two readings of Marbury

a. simply clean hands – justices must obey the Constitution and cannot disobey it when a question is put before them

b. judicial guardian – JR is one of the checks intended in the Constitution as a limitation on powers   

3.     In actuality there was no court open to Marbury at the time of this wrong so there was no remedy for this wrong

4. Jurisdiction: federal courts have only that jurisdiction which is conferred to them via statute.  The enabling act here in question gave the Supreme Court authority to issue writs of mandamus. Marshall says even though the act states this it cannot confer OJ on the court b/c OJ must fall under 9 heads in Constitution.

a. actually the act does not specifically say this jurisdiction is original. Structurally it looks like it may have been intended as appellate. 

5. preferred method of construction is to confer statute narrowly to avoid assuming Congress meant to violate Constitution.  This method had been around before Marbury. 

6. Reasons for judicial review

a. inherent in nature of written Constitution.  At time France’s written Constitution prohibited JR

b. Constitution is paramount law – great but why does this imply that judges have power of JR?

c. Oath – judge takes oath to uphold Constitution. Circular reasoning

d. Job of court is to decide cases, to decide case must know what the law is. Circular

e. Arising under clause – where there is jurisdiction courts must also determine what law is. Circular. Might just mean Court should review acts of Congress. 

f. Supremacy Clause – likely that this clause was meant to preempt laws under Articles of Confederation (“THIS Constitution”)

g. Separation of Powers – cannot expect the fox to guard the hen house – cannot expect legislature to keep themselves in check. This leads to argument from absurdity – the framers wanted limited power in legislature so they must have intended an outside check and this is it. then we wonder what are the checks on the judges?

h. What the court did before Marbury – had exercised JR before so it was not so revolutionary

1. Chisholm v. GA – stuck to text and allowed citizens of S.C. to sue GA. Congress passed 11th amendment in response

2. Calder v. Bull – looked to history of ex post facto to decide that civil law was Okay.

3. Hylton v. US – Congress did not reasonably intend that tax such as carriage tax, although direct, would be apportioned by population – purpose. Argument from consequences.

4. Hayburn’s case – law is unconstitutional because it imposed non-judicial decisions on the judges and exposed judicial decisions to review.

5. Martin v. Hunter’s Lessee – argument based on purpose

7. What about where the Constitution says the jurisdiction is subject to such exceptions that Congress shall make?  Marshall says that if Congress could just change the jurisdiction like this then the specific grants would be meaningless. Generally accepted that exceptions clause applies to appellate jurisdiction. 

a. Marshall presumes and relies on mutual exclusivity of these categories of jurisdiction but it is not so clear that this exclusivity was intended. 

b. Later in Cohens v. VA Marshall has to backtrack and say Congress can give appellate jurisdiction where there is original but not vice versa. 

8. Marshall includes a discussion of how the court would have decided if they had jurisdiction.  Sort of necessary to the larger holding. 

9. The opinion also establishes judicial review of executive action. By saying what they would do if they had jurisdiction and that they could force the executive to act they are showing they can review executive. 

10. Origin of political question doctrine – see later that Frankfurter uses the term differently.  “questions by their nature political” – things within discretion of executive. 

11. Overall Currie thinks he was right but thinks the arguments Marshall makes should be taken with grain of salt. Is the Supreme Court the final arbiter of the Constitution?

B. Is Supreme Court final arbiter of the Constitution?  FDR’s gold clause cases speech – talking about nullifying court’s decision, acting in direct defiance of it. this would make JR worthless. But in the end the Supreme Court ruled in his favor.  May violate the weak view but not the strong.

C. Lincoln and Dred Scott – holding specific to Dred Scott so Lincoln’s proposed action is not as dangerous to their authority.  Court may strike the act down again or they may not considering that the last decision started a war!  Congress is not undermining the Court’s authority to decide that Dred Scott himself is still a slave. Did not violate weak view but may violate strong view. 

1. Wechsler says let’s not carry this to an extreme, at some point it is unreasonable to think that they might change their mind and this will interfere with the court’s functioning. 

D. Cooper v. Aaron – school desegregation case where the court held that its constitutional decisions bound the states, even those not parties. In dictum court said Brown is law of the land and applies to everyone.  This makes court ultimate arbiter of Constitution? 

E. Jackson’s veto of Bank and Jefferson with Sedition Act – consistent with both views of the Constitution. Both adding additional checks.  Don’t disturb holding in case and creates additional checks.

F. City of Boerne v. Flores – RFRA enacted to overrule Court’s decision in Oregon v. Smith re: native Americans and peyote and reinstate Sherbert v. Verner. Court held in OR that facially neutral laws that adversely affect religious practices are valid. Congress claims to be enforcing via § 5 of 14th Amendment. Basically case says Court is final arbiter of Constitution – it does not matter that Congress thinks something is constitutional. 

1. Power given under 14th amendment is to enforce, not to create substantive rights. Congress cannot widen substantive scope of 14th amendment rights.

2. congress was interpreting the Constitution to give themselves more power, not just putting limitations on state power. 

3. Justice Chase once advocated a presumption in favor of constitutionality of congressional acts but this seems to weaken the judicial check.

4. Judges cannot be easily removed and this will increase their ability to exercise the judicial check.  Good behavior provision (high standard).

5. Currie says it seems like they are trying to add a check – make more things unconstitutional than the court says – trying to make the facially neutral rules unconstitutional under free exercise clause. but it is still not okay.

6. Congress cannot change the meaning of the Constitution. Cannot override the court’s constitutional decision with a statute.

7. Congress cannot bind the court – they are not bound by congress’ interpretation.  

G. Ex Parte McCardle – Congress revokes appellate jurisdiction over a case already submitted on its merits. The court recognizes congressional power over its appellate jurisdiction. The statute disallowed the court from passing on the constitutionality of a legislative act.  Congress eliminated appeal as method of review but left open ability of court to review denials of habeas corpus writs via petition to the court. Stripping the courts of jurisdiction as a check. Congress could take away a class of article 3 cases. 

1. The language of the Constitution seems to support the holding in McCardle but, if taken to the extreme this seems dangerous – congress could just eliminate appellate review at the end of every statute it passes. 

2. Judicial power of US must have jurisdiction over all cases and controversies arising under Constitution so Congress would have to give some lower art. 3 court (with salary protection and not easily removable) jurisdiction over cases if they take it away from Supreme Court in the statute. But this does not seem like a powerful enough check on Congress.  

3. State courts would still have ability to determine constitutionality of state acts but we probably don’t want to leave it to them to do this. 

4. Prof. Hart argues from consequences – could not be that the framers intended for congress to be able to destroy central role of Supreme Court. 

5. Yerger showed that there was jurisdiction other ways, that Congress did not totally diminish the court’s power. 

6. FDR wanted to increase justices on court in his court packing plan but this would dilute the power of the court as well. 

7. In the end we are not sure exactly how to balance legislative and judicial power but so far the branches have behaved gingerly. They do not want a showdown because they are each afraid to lose. 

8. Klein – congress cannot order court to dismiss the case. cannot dictate to the Supreme Court a result in a particular case. 

H. Martin v. Hunter’s Lessee – can the Supreme Court review state judges in cases involving federal claims?  Yes, under the judiciary act of 1789 and the court finds this to be Constitutional. Stands for JR of state decisions.

1. reasons

a. textual argument – as long as it is a federal question it is within power of fed. judiciary. Proves too much – would allow for Supreme Court review of foreign court decision under Sherman Act

b. legislative history - first congress said it was okay and we owe them deference. Lots of prior practice to rely on, even under Articles.

c. Purpose – Uniformity of decisions is necessary. Need to have final arbiter of law. Interpret in light of purpose if you can ascertain the purpose

d. Do not trust state courts to properly grant federal rights.  Can be countered – absurd to think that federal govt. should be ultimate judge of its own powers.   But in the end the Supreme Court is relatively independent from other fed. branches so it is better than inconsistent or bad decisions by state courts. 

I. Advisory Opinions

1. 1793 Washington seeks advice from court through Jefferson. 

2. Chief Justice Jay gives following reasons for not allowing it

a. separation of powers – might be inconsistent if judges went around advising the executive. They should not be so closely associated.

b. Judicial check would be weakened, court would not be as neutral and independent a guardian of the Constitution.  

c. Art. II says President is to consult his department heads. He should ask his own legal advisors. 

d. Supreme Court is court of last resort – no other court would hear this before them so they would not be last resort; also they are asked to render a decision that is not final and binding, the executive would be reviewing the court and  no one should be after the court of last resort either – Hayburn’s Case. 

e. Advisory opinions are extrajudicial

· Courts cannot do anything except judicial business

· Text argument – vesting clause

· Structure – separation of power

· Analogies - Common use of negative inferences

· Precedent – Hayburn’s Case

· History - council of revision

· We believe this is extrajudicial because art III defines judicial business as the decision of cases and controversies

· Advisory opinions are not cases or controversies because there are not two parties, the situation is hypothetical, there aren’t facts 

· Reduces risk of error when two parties litigating fully in adversary system, the two parties need the decision.

· Premature – cases involve things that have already happened. Advisory runs risk of error when no need for the decision.

· Abstract – no facts.

3. arguments in favor of advisory opinions – we lose a lot of time when we follow statutes that are later invalidated; some issues may not end up before the courts for them to decide at a later time.

4. arguments against – we do not want judges pre-judging issues that may later come before them; don’t want to distract judges from their primary function; more risk of getting it wrong because conditions of decision making are not as good; worried that other branches will rely too much on the judges and not be as vigilant; reputational considerations – do not want the judiciary to look political. 

5. Judges have done other things that are not judicial (i.e. Nuremberg trials and JFK investigation) but this is explained by drawing a line between the courts and the judges themselves. Courts cannot do non-judicial things but the judges can. i.e. Mistretta – judges can wear two hats. They are not there in their capacity as judges. 

6. Incompatibility clause says you cant  hold judicial and legislative office but it does not say no judicial and executive. 

The next things are all limits on Judicial Review

II. Standing

A. 3 part Constitutional test for standing cited Raines – injury requirement


1. must be hurt

2. must be caused by this action

3. redressable – the relief you seek must be capable of redressing the injury of which you complain.

B. 3 prudential limits not in constitutional sphere – Congress will bend these rules, but cannot give standing where none exists under Constitution. 

1. cannot assert rights of third parties

· possible basis for the doctrine – discretion to not exercise jurisdiction

· don’t want to let someone assert another’s rights when they can do it themselves. 3d party autonomy says third party should sue for themselves should not let someone else sue for and make decision for them. 

· good explanation – must have authority to sue. Where is third party’s authority? 

2. cannot assert generalized grievance

· Richardson, City Crèche

3. zone of interest test.

· From Data Processing – challenge to APA. Must be within zone of interest protected by the statute. Must be in class of persons this statute was designed to protect. 

C. Warth v. Seldin – Suit regarding Penfield zoning regs which Ps claim keeps low in come housing out.  The Ps could not show harm to themselves.  Two sets of Ps had no injuries and two sets had injury but ran afoul of prudential limitations. 

1. First set of Ps claimed they would live there but for regs. They allege no facts to support this allegation. No injury.

2. Second set is developers who say they would build there if not for regs. Alleged no specific project they were prevented from undertaking. No injury.  

3. Third set was taxpayers of Rochester who claim they lose out b/c their city has to pay more taxes to support housing and public assistance for those excluded from Penfield. Meet injury requirements but fail prudential limitation.

· This won’t work – trying to assert rights of third parties to get relief for themselves. 

· This is the non-constitutional dimension of standing – even where there is a constitutionally recognized injury no statute authorizes them to assert rights of third parties. 

· Prudential doctrine – discretionary, courts can exercise discretion and allow them to assert the rights and grant declaratory relief.  Generally only for equitable and declaratory relief

4. 4th class of Ps – current white residents of Penfield who say they suffer for not being in an integrated community.  Court reads Constitution to only give rights to those excluded. 

5. constitutional question was not really raised because Congress had not tried to grant anyone standing who did not have it. no statute like endangered species act where congress tried to remove constitutional injury part. 

D. McGowan – challenge to Sunday closing laws. First ground was E. Clause and F.E. Clause b/c 7th day Adventists were forced to take 2 days off from work – their Sabbath and Sunday. But these were not the people brining the challenge, shopkeepers brought it.  court ruled they had nothing to gain b/c if they won, severability would apply and the law would just not be applied to sabbatarians and still to them. 

· Yoder – another example of severability.  

E. NAACP v. AL – AL wants list of NAACP members.  To assert the right of free association the members would be forced to forfeit it so in a case like this you can assert rights of third parties.

1. the limitation is not absolute. It is a balancing test – how great is the need for the court to intervene when the person is not asserting their own rights. obviously great need when people cannot do it themselves. 

F. Lujan – court struck down statute that tried to give standing to any persons to challenge violations of the endangered species  act.

G. We want standing b/c cases or controversies are between parties who have something at stake. Want to make sure issue is fully litigated by both sides. 

H. Sierra Club v. Morton – P sues based on being offended by the construction of a ski resort in the wilderness is not enough of an injury to satisfy Constitutional standing requirement. 
1. injury does not have to be physical. Can be loss of right like defamation. 

2. Aesthetic and economic injury are enough

I. Allen v. Wright – parents of school aged children sued to stop tax exemptions to racially discriminatory private schools. Court rejected claim that they were stigmatized by this as blacks.  Stigma not enough. Also argued that they might be able to get into the schools (they would be forced to give up discriminatory practice) if they lost the subsidies. Court rejected as too speculative. Hard to draw real lines and see how stigma is different from something like defamation. 
J. Linda R.S. v. Richard D. – woman goes to federal court to order DA to prosecute father of child for failure to pay child support. Court holds no standing. This is an economic harm but it is speculative that this action would cause him to pay. He might rather sit in jail. Court held indirect harm is OK but not conjectural harm. 
1. but in US v. Scrap a group of students was held to have standing in suing to get ICC to lower rates for scrap materials so that recycling would be cheaper. They based it on their use of DC parks which would turn into landfills or be closed for mining new metal if no recycling. Currie thinks this is much more speculative.

F. Raines v. Byrd – statute says any member of congress can challenge the line item veto. Senator does and is dismissed for lack of standing. Probably because there is no harm yet. The statute has been passed but not used, no dilution of vote yet. Statute struck down later on SOP grounds. Very difficult to draw line between this case and Coleman. 

1. court distinguishes from Coleman where the vote was nullified, here just diminished

2. Powell – not being allowed in the house was an individual right which gave standing to sue. 
3. No standing for generalized grievance means that where harm is indefinite or abstract no standing, not that there is no standing if a group of people are injured. 
G. Mellon v. Mass – grants to states for purposes of maternal health. Taxpayer cannot sue because the harm is minimal and it is general and shared by many others. Cannot attack govt. action unless you have standing. No injury because she would not get her money back if she won. They can still tax, they would just spend it on something else. 

1. Sometimes the state stands in parent patrie but cannot against federal govt. Currie thinks a better way of arguing this is that the state is like an organization and can sue in place of its citizens when they could legally on their own (NAACP case). but here the members cannot sue so the state can’t do it for them.

2. the state itself has no standing in these cases because it is a political question as in GA v. Stanton.

3. States can sue for property rights or other private rights but they cannot sue for political rights.

4. So, no one can sue and we may be leaving congress unchecked and this might not be okay under  Marbury. This is the court taking a weak view of Marbury.

H. Flast v. Cohen – exception to Mellon rule – taxpayer can sue to challenge aid to parochial schools under E and FE clauses. 

1. nexus test – 

· taxpayer must be challenging exercise of power to spend

· the E clause is a specific limitation on the spending power. you need this kind of limitation to be able to challenge. Not just an absence of a grant of affirmative power. it is an affirmative limitation. 

2. asserting their own right. Different from Frothingham b/c there she was trying to assert rights of third party.  She may have had a constitutional injury but she ran afoul of the prudential limitation against asserting third party rights. 

3. something about Wickard v. Filburn. Wickard was sued by federal govt. for planting too much wheat. He claims this invades province of state and is allowed to make claim. Maybe because he is D and Frothingham was P.

I. Butler – can challenge congress’ power to spend if for unconstitutional purpose. Not a generalized harm like in Mellon. Earmarked tax so it is redressable. 

III. Ripeness 

A. cigarette advertising ban hypo – law passed banning advertisement. Can company sue before it is enacted? No.  Ripeness is not about being the right party to bring the claim, it is about the existence of a cognizable claim. The timing of the claim.

1. quite abstract as to what future harm may occur.

2. Even when the law has been enacted it is not ripe – not certain that you are going to violate the law or that if you do you will be prosecuted

3. The rule used to be that the only way you can challenge it is to violate it.  

B. Mitchell is leading case – not clear that they had violated the law and it is not clear that he would be prosecuted if he did. 

1. but probably not enforced anymore. Will not tell you to go and violate the law and then we will tell you if it is Constitutional or not.

2. Boyd – properly let into country but if leave and go to Alaska who knows what will happen. We will let you know after you do it. 

C. But, Abbott Labs and Steffel got rid of these draconian ways. Now if there is a sufficient threat of enforcement you can sue. This is what the declaratory judgment act is all about. 

D. Currie says the days of strict ripeness are over. Prematurity is still an issue but just not as big. 

E. Do not know where the line is between constitutional definition and prudential. 

IV. Mootness

A. no need for decision because it no longer effects the parties (company goes out of business, D dies during appeals process) 

B. no constitutional controversy.

C. standards will be bent (i.e. Roe v. Wade) to give effective judicial review but standing requirements will not be. 

V. summary of limitations on constitutional case or controversy

A. Lot of things far short of advisory opinions the court won’t do.  

Won’t touch them if there is no standing, 

premature (unnecessary), 

moot (unless capable of repetition evading review), 

ban against collusive litigation (US v. Johnson), 

finality requirement (not a case or controversy if judge’s decision is then going to be subject to review by executive agency), 

administrative question limitation (Federal Radio – did the grant of a radio license meet standard of public convenience or necessity – the court held that this was an administrative question, not a judicial one. Later statute amended to allow judicial review to determine if it was arbitrary and capricious or if it was supported by substantial evidence.
VI. Political Question Doctrine

A. case or controversy doctrine that determines if the issue is one that the court will never decide. Even if parties are appropriate and issue is ripe. 

B. Currie thinks this is a horrible doctrine. He thinks it is inconsistent with checks and balances and Marbury

C. Subjects where Court invokes PQ doctrine: Impeachment, apportionment, congress member standards, constitutional amendment process.

D. Baker v. Carr principal modern case. apportionment of TN voting districts. FF dissent tells us that there is a problem with the apportionment in TN but the courts will not do anything about it. But FF loses and the court holds that a justiciable question was presented.  Majority holds one man one vote standard prevails, rejects each of FF’s arguments.

1. the fact that there will be constitutional violations that the court won’t remedy seems to violate idea from Marbury that the court is the guardian of the Constitution.

2. Reasons FF wants to say PQ: Precedent – Luther v. Borden – court would not allow trespass action against one govt. of RI because it was not their job to be choosing which govt. was legitimate – this was congress’ job under the guaranty clause. FF says they say they are raising an EP claim but really it is a guaranty claim and the court won’t hear them.

· It is not clear in the guaranty clause that United States does not include the court but Taney reads it out. 

3. FF thought chaos would ensue if they granted relief.  Does not support him b/c they are not worried about mass disobedience like in Brown. Answer to this is the de facto doctrine – just b/c the govt. is illegitimate no need to invalidate the laws it passed. Relief plaintiff sought would not lead to invalidating old govt.’s laws. 

4. Crux of FF - No judicially manageable standards – apportionment is tough so Taney thinks it is better administered through the other branches.  

5. FF claims Marbury as the source of the doctrine, but there Marshall was saying that political questions are those where the executive has discretion. If they are acting within their discretion it is by definition constitutional. Here the majority court was being asked to define the perimeters of duty, not action pr discretion within the duty. 

6. FF - The structure of the state govt. is no matter for the federal govt. to be concerned with.  

· Gomillion has to do with Tuskegee, AL border redefinition Frankfurter wrote opinion granting relief. He says there was clear racial discrimination, and racial discrimination in voting is prohibited – clear standard. 

· Court will exercise strict scrutiny per Carolene Products FN 4 in cases to guarantee the proper functioning of the democratic process. No reason to defer to the other branches if they are not really accountable through the political process. Currie says this is exactly this case because this b/c it is about the proper functioning of the democratic process. 

7. FF - cannot devise remedy – less of a problem than FF thought. He says go to the people for the remedy  but in TN the state Constitution could not be amended by popular vote so only remedy would be to ask these people to vote themselves out of office. 

8. Currie says FF lost in Baker but the majority did not take the chance to get rid of political questions altogether. 

E. Nixon v. US- impeachment – court says it is not their place to decide if Senate denied judge constitutional right when it delegated fact finding for impeachment to a committee. The Constitution gives the power of impeachment to the Senate to keep it out of hands of courts. 

1. impeachment is meant to be a check on the courts so we don’t want to let courts review the process.

2. Court says not that Senate has discretion over form of trial but rather that they have the sole power over it.  

3. Court says there is no concrete term by which to review “try” which they consider to be ambiguous. 

4. The court would feel comfortable reviewing a punishment for impeachment by the Senate b/c the clause on it is very concrete. 

5. This is a decision to give another branch the final interpretation on a constitutional clause.  

6. Looks like decision on the merits but the court calls it PQ.

7. Currie likes argument that the decision of what kind of trial to have is committed to the Senate. But he thinks this is a slippery opinion and hard to understand. 

8. Coleman v. Miller -  PQ as to how long a proposed amendment can stick around

F. Currie says the best defense for the PQ doctrine is that the court interprets the Constitution and determines that the matter has been committed to another branch and the court lacks judicially manageable standards, i.e. no textual limits to judge the other branch’s action. Intertwined strands. 

G. Goldwater v. Carter – Carter unilaterally terminates treaty. 4 justices say it is a political question as to whether he can do this or not. why should determining the scope of president’s power be PQ here when not other places?  Court distinguishes from Myers (removal power) b/c this has to do with foreign affairs. 

VII. Federalism Generally

A. Defense of federalism – why do we want a federal govt. of limited powers?

1. subsidiarity principle – good thing to keep power local. Only things that cannot be done effectively at the local level should be given to federal govt. 

2. state system allows for experimentation.

3. Dispersal of power is a safeguard for liberty. 

VIII.
Supremacy Clause, Federal Immunity from State Taxation 

A.    McCulloch v. Maryland – Court holds that Congress has the power to create a national bank and that the state does not have the power to tax it.

1. the power to create the bank comes from the necessary and proper clause.  

· Marshall mentions the power to tax, borrow, wage war, regulate commerce

· Marshall says that b/c the N&P clause is structurally with the enumerated powers it is meant to enlarge them, not limit them.

· This is different from the Articles b/c there all powers were expressly granted

· Debate regarding the 10th amendment shows that “expressly” was not left in because the legislature was to have implied powers. 

2. Bottom line of the N&P clause is that it is not the power to do whatever for the general welfare or betterment of the country but only for the execution of the enumerated powers. 

3. Curries says Marshall never explicitly ties the bank to the enumerated powers. He mentions the powers above and then late in the opinion says there is no controversy about the bank being a convenient, useful, and essential instrument of the country’s fiscal operations.  

· When the charter expired in 1810 the most frequent argument in favor of the bank was the tax power.  increase the money supply so people have more money with which to pay taxes and people can pay the taxes at the bank.  Also a more complicated argument dealing with bonds was put forth.

· It was also argued that the bank would stabilize currency, increase the money in circulation to facilitate interstate commerce.

4. Debate in the opinion over what necessary means. Not absolutely necessary, less exacting standard.

5. Marshall’s test for the relationship between power and the instrument of implementation: if the end is legitimate and the means appropriate, plainly adapted to the end, not prohibited, and consistent with the letter and spirit of the Constitution. 

· This requires a connection between the measure that is adopted and some power the govt. has.

· Is promoting the enumerated powers enough of a connection?

· Curries says Marshall’s test is too broad – only requires that means be conducive to the end. This destroys the limits on federal power. Madison said the federal govt. was one of few and limited powers. 

· Is it a limitation that it has to be within spirit of Constitution?  Maybe if we know the spirit is to keep a federal govt. of limited powers. 

6. Natural reading of N&P is that there are two requirements. Marshall reads it differently. 

· In his reading proper softens the meaning of necessary. 

· There are other places in the Constitution where necessary is preceded by “absolute” and not here so it must not mean indispensable. 

· Least restrictive means – achieve this end by the means which are least invasive of state’s rights. 

7. Legal tender cases around time of civil war.

· Hepburn v. Griswold – in split decision court strikes den legal tender as not necessary for any exercise of congressional power. court does not buy argument that legal tender is more reliable than other forms of tender.  

· The court later reverses itself.

· Currie says this illustrates the subjectivity and flexibility of the tests. What matters is how you approach these questions. 

8. Part two – can the state tax the bank?  Marshall says the tax offends the Supremacy Clause. 

· If the state law conflicts with a federal law the Supremacy Clause calls for the invalidation of the state law insofar as it conflicts. 

9. Marshall says that the state law impairs the power to create the bank.

· “power to tax is power to destroy”

10. not a direct conflict. Not as if the federal law says there will be a bank and the state law says there will not be. 

11. what is the argument that it conflicts with the law that created the bank?  

· Tax denies what the charter gives. 

· Prophylactic rule – court does not examine this tax to see if it will have this effect. since there is the potential that it could destroy the bank the power to tax it cannot exist at all. 

· Marshall does not want the court delving into the substance of each tax. He opts for a rule v. discretion. 

· In the Dartmouth College case it is held that a state is bound by the contract clause when it grants a charter. If the contract clause operates like the supremacy clause then a state could not tax its own bank. But Marshall explicitly denies that in this case the power to tax is the power to destroy in the Provident Bank Case. 

· Holmes’ dissent in a later case says the power to tax is not the power to destroy as long as the Court sits. 

12. If we were to say the tax conflicted with the Constitution we would have to say that it is an attempt to frustrate congress’ ability to create the bank.  Currie says this is the more interesting question. 

· Currie suggests an argument from absurdity – if the state can tax the bank they can tax any govt. institution and the framers would never have intended this. 

· But this does not seem quite right b/c this is a corporation, not an arm of the govt. 

· But in general a strong argument – if it is created by the entity that has supreme law of the land why should it be subjected to the jurisdiction of another  power to shich it is supposed to be extreme?

13. Marshall does not argue that the tax was discriminatory, even though it was, because he does not want the court making this inquiry. 

14. Externalities argument – outsides who do not benefit from the bank will be paying the costs. Citizens all over will be paying tax to MD and only MD residents will benefit.

15. Currie says the court did not need to create this immunity b/c congress could have forbade taxing the bank in the charter or by statute. Probably don’t need this blanket protection. 

B. Is state regulation the same as taxation? Marshall says so in the opinion.

1. Johnson v. Maryland – general law requiring truck drivers to have state license does not apply to Post Office driver.  Court says it is just like McCulloch

2. To the extent that federal govt. entities are now subject to state regulation and state taxation it is by consent.

C.      The immunity today does not extend to income tax for federal employees.  But the states still cannot tax the federal govt. itself or pass a discriminatory tax that has an indirect effect on the federal govt. 

IX. State Immunity from Federal Taxation and Regulation: Can the Federal Govt. tax the states?

A. Collector v. Day, shortly after Civil War – court first recognizes state immunity from federal tax. General income tax applied to state judge. Affects how much they pay their judge and therefore state administration of justice. 

1. argument why federal govt. cannot tax state bank. 

· This would be antithetical to idea in McCulloch that the power to tax is power to destroy.

2. argument why federal govt. can tax state bank

· one way street – not same problem with externalities and also more political check because those paying are represented in federal govt. 

· but it is not so clear that we want to (of the framers intended) rely on political check to protect state power. 

3. seems ironic b/c the states probably need the protection more than the fed govt. does. The supremacy clause would override any attempt by the state to forbid taxation of the bank.  

B. Pollock v. Farmers Loan and Trust – strikes down application of income tax to the income from state bonds. Indirect effect on state.  High water mark of intergovernmental immunities.

C. 1930’s reaction against this immunity.  Collector v. Day is overruled and the federal govt. can now tax state official’s salaries and vice versa as long as the tax is not discriminatory. 
D. National League of Cities v. Usery – Court holds that state govt. is immune from federal regulation. It is the court railing against Wirtz which said state employees are subject to FLSA and California v. US which said a state owned RR was subject to federal legislation. No reasons were given why there was no state immunity in this case.

E. Garcia – overrules Usery. 

1. Justice Blackmun says the lines drawn in Usery do not work.  

2. Back to Marshall’s arguments – the state is not immune from federal regulation of its own activities i.e. employment, pollution.

3. Political checks will be strong enough to protect the states.

F. Printz – cannot make the state enforce the federal law.  states are not an administrative agency

1. this case followed on the heels of NY v. US which said the state legislative powers cannot be controlled or regulated.  Congress tried to pass along the obligation to enact regulations under the CAA. State cannot constitutionally be required to regulate private conduct

2. basically these two cases are a footnote – the federal govt. can regulate the states but it cannot commandeer the legislative or executive officers of the state. 

3. What makes these cases different from Garcia – why won’t the political checks protect against this?

· We want states to make their own policy decisions, this is the essence of state govt. 

· There are plenty of instances of state enforcement of federal laws – way back to first congress. but none of these are mandated. 

4. the lesson is that the state participation must be voluntary

5. generally applicable laws as applied to states are okay – state owned facilities are subject to CAA and CWA regs. 

6. Can the federal govt. commandeer the state courts?  

· Testa said it was okay to commandeer the courts to enforce price control orders during the war.  The courts in Printz and NY had to squirm to get around this.

· Supremacy clause says state courts are bound by federal law. is this an answer? Probably not. 

7. Motor Voter Bill – looks identical to Printz with duty imposed on executive agency. Argument supporting it is that the Constitution itself imposes the duty on these states to regulate and run federal elections.  Bit of a gap in the reasoning because the directive is to the state legislatures. Court claims it applies to executive as well b/c it must execute the elections. 

8. Extradition clause – in 1986 the court held that the federal court can commandeer executive officers when the Constitution already imposes a duty as in extradition. 

X.  
The Commerce Power

A. Wickard. v. Filburn – Supreme Court says the commerce clause gives Congress the power to regulate the amount of wheat a farmer grows for use on his own farm. 

1. court supports this holding with argument that what he grows on his farm affects how much he buys from interstate commerce. 

2. you do not have to show physical interstate activity, power to regulate includes anything that affects interstate commerce. 

3. characterizes language in Gibbons as broad – a breadth never exceeded. 

B. Gibbons v. Ogden – court upholds US  law licensing steamboat travel between NY and NU and holds NY law invalid.

1. commerce includes navigation, some commerce within the state that has outside effects, but commerce wholly within the states is left to them to regulate. 

2. Marshall says interpretations of federal power should not be hostile. The words and the purpose give meaning to the constitutional provision.

3. Coombs, 1838 – federal crime to steal goods from shipwreck – how is this an exercise of the commerce power? it is Congress trying to protect interstate commerce. 

· Justice Story, for unanimous court, says that the commerce power is not confined to acts done in the necessary course of navigation but extends to any offense that interferes with , obstructs, or affects those activities. 

4. Southern RR v. US – court upholds federal law requiring couplers on trains even if they are not traveling in interstate commerce. 

5. Shreveport Rate Case – discriminatory rates on RR lines – cheaper in state and more expensive out of state. Low rates for intrastate service within state of TX interfere with interstate commerce by siphoning away business that otherwise would have been interstate. 

C. Congress attempts to lay down boundaries within this framework which allows regulation of things that are not commerce by distinguishing between direct and indirect effects. They try to limit power to regulate only things that directly affect commerce.

1. EC Knight – sugar trust case under Sherman Act. Act cannot be applied to manufacturing because manufacturing precedes commerce. 

2. Carter Coal – strike down bituminous coal act which regulates work conditions and wages in coal mines.

3. Schecheter – local wholesale market regulated by act. Court holds commerce is over by that time so Congress has no power to regulate here.

4. In the end this does not really explain the cases.  Shreveport and Coombs were indirect cases and were upheld. Also not consistent with rationale of Coombs that congress should be able to protect interstate commerce. 

5. Currie says maybe it is not an either/or test but rather a continuum. 

D. Lopez – Supreme Court finally finds a limit on the commerce power (but does not overrule Wickard so maybe it is not as extreme as it seems).  court holds that  congress cannot regulate carrying guns in school

1. is this consistent with Wickard?  

2. the challenge here is how to regulate things that are not moving across state lines. Congress can regulate carrying guns in planes b/c that is generally interstate.

3. That have to come up with a test for these situations. 

4. the court carves out three areas it will regulate

· channels of commerce

· instrumentalities of commerce

· local activities with substantial effects on commerce. the economic test is a part of this category. 

5. They have upheld a variety of acts regulating economic activity that affected interstate commerce. Why is this, and is it convincing?

· Dissent tries to muddy water here – schools are economic

· Court has power to regulate economy, even most local transactions (i.e. Wickard) have effect on national market

· This test is like a codification of the New Deal

· There are some line drawing problems but it is not an incoherent concept.

· Federal interest is stronger when it is about the economy

· Basis of the Randolph plan during framing – do the things the states can’t effectively do. States can easily regulate guns in school.

6. Cases from Civil Rights Act of 1964

· Heart of Atlanta Motel – bans racial discrimination in the provision of public accommodation. The restaurant served interstate commerce, direct connection. If people cannot eat they are not going to travel

· Katzenbach – restaurant did not serve interstate customers but they did purchase food from out of state. They buy less food in interstate commerce if they do not serve based on race. Court claims it is an economic activity, not necessarily interstate.

· Daniels – no proof of interstate purchases. Court presumes there are interstate customers and takes judicial notice that it buys food from out of state. So didn’t even have to prove interstate effects. 

· Would these be decided the same way after lopez?

· Currie says these would not be upset if Wickard is not. running a hotel or restaurant is an economic activity and would be regulated. 

7. Can congress protect abortion clinics from violence? Courts would tend to uphold this regulation – people may travel across borders to get abortion and violence would affect this.

· What about abortion itself? Probably same basic argument – people will cross state lines b/c of varying state laws.

8. So maybe Lopez is not so restrictive?

9.  What about prosecuting parents who do not pay child support decrees under federal law? court no longer makes distinction between commercial and non-commercial activity. It can be commerce even if not commercial. If it involves interstate movement it is okay. 

E. Champion v. Ames, the Lottery Case – regulation of things moving interstate but 4 justices dissent

1. dissent arguments

· lottery tickets are not articles of commerce

· Paul v. VA sais insurance is not an article of commerce

· Majority rejected this distinction – anything subject to purchase or sale is an article of commerce. 

· pretext argument – not really a regulation of commerce but an inappropriate exercise of police powers

· relies on Marshall from McCulloch saying that court would strike down law that was pretext to get involved with local affairs. 

· This argument prevails in Hammer v. Dagenhart where court hoolds child labor law doubly repugnant to Constitution – transcends federal power and also extends to purely local matter to which federal authority does not extend.

· state powers are a limit on federal power.

· even if the regulation does not transcend federal power it invades state power

· prohibition of commerce is not regulation of commerce.

· Faulty distinction.  

· The way to regulate is to prohibit that which you think is harmful to the interest you are trying to affect. 

2. Curries says throw out all the arguments except for the pretext one.  This is a continuing problem: misusing the commerce power to interfere with something that is none of congress’ business. 

3. The pretext argument must build on the purpose of the commerce clause.

· To keep trade free and open? Probably not.

· More likely the purpose is to ensure regulation that keeps national perspective in mind. States would not be able to do this.  

· Establish a better national market through more efficient regulation.

· Reinforced by operation of dormant commerce clause

F. Hammer v. Dagenhart – law prohibiting interstate commerce in products of child labor invalidated as beyond the national commerce power. 

· Congress tries to reach same result by imposing a tax on these goods. Court rendered it invalid in the Child Labor Tax Case b/c the motive was to eliminate child labor.

· The dissenters in Dagenhart, led by Holmes are now considered to be right – the purpose of the commerce clause was to strike the balance between free trade and restrictions and the states cannot do it alone.  Given this, the regulation in Dagenhart would be upheld today. 

· In case dealing with tax Holmes goes the other way – tax is more likely to destroy, cannot be avoided by keeping things in state.

G. should we ask about pretexts in the tax area even though we rejected this inquiry in the commerce power?

· Justice Jackson in concurrence in Kahriger (gambling case) says that there is always a policy consideration in the decision to tax, thinking about incentives is unavoidable. And he says let congress do it, not the courts. 

· what about protective tariffs? One of the great controversies of our early history. The tariff of abominations. Some said it served to protect domestic industry from foreign products. Argument against it was that they had reduced revenue by reducing imports.  Cannot call this a pretext b/c it is a valid regulation of commerce.

· in the past we had many tariffs but they were low enough so that it did not prevent the importation of foreign goods. S. Carolina tries to distinguish this tariff from those on the grounds that protection had been incidental to legitimate revenue raising in those. 

· In the end it looks like this is analogous to the lottery ticket only in foreign instead of interstate commerce power. they could prohibit it under commerce power so why can’t they tax it instead?

H. so what tax is pretextual?  One which on its face does not serve a legitimate revenue purpose. 

· Case where court won’t look at pretext - US v. O’Brien. Court would not take judicial notice of real reason behind statute making draft card destruction a federal crime. There was a legitimate govt. interest to be served.

· Cases where they will:

· Yick Wo – wooden building ban enforced only against Chinese laundries. Court holds law beign administered for improper purposes

· Neal v. DE – no blacks on juries but no direct evidence of discrimination. Court holds facts speak for themselves

· Court has generally retreated from holding no legitimate purpose and tends to uphold taxes.

XI.
The Tax Power and the Spending Power

A. the general welfare clause is a qualification on the power to tax. The power to tax is not limited by the enumerated powers

B. Revenue Generating v. Penalty Taxes – is a tax necessarily one or the other?

C. The tax power looks much like pre-lopez commerce power – the power to regulate just about everything. Just impose a prohibitive tax.

D. Does article 1 section 8 lay out four powers or just one?

1. tax

2. pay debts

3. provide for defense

4. general welfare.

E. Supreme Court holds in Butler that it is one power, the power to tax in order to do the other three things. This has been the understanding since the very beginning.  However, they hold the provision at issue unconstitutional. Congress cannot directly regulate agriculture so they cannot do it indirectly through a tax. This holding has since been rejected. The court has since refused to invalidate a tax whose primary purpose is to regulate, not to raise revenue.  Roberts opinion.

1. as Story says – why would the enumerated powers be there if you had given power to provide for the general welfare in the first grant?

2. To hold otherwise would violate Jefferson’s idea that the federal govt. was one of few and defined powers. 

3. Justice Roberts reaffirms idea that raising revenue for the purpose of providing for the public welfare is the primary purpose of the tax power, not just to provide for the general welfare (b/c then child labor tax would have been okay)

4. Court resolves the most fundamental question about this grant

a. Accepts the Hamilton view – tax power is separate from the enumerated powers that follow. Exercise the tax power by subsidizing industry b/c more industry promotes the general welfare. 

· Language and form of Constitution support this view. 

b. Rejects the Madison view – when Constitution refers to promoting the general welfare it means such taxing and spending as is incident to the exercise of the enumerated powers that follow.  Tax and spend to regulate commerce. it is a money power that is incidental to other powers, not an independent spending power. 

· Counter: Doesn’t such a limited power seem superfluous? Already present in N&P clause.

· Counter: McCulloch said that the N&P clause is not needed b/c it only confirms what is implicit in the enumerated powers. Like 10th Amendment – redundant but don’t want it overlooked. This is the major change over Articles and they wanted to be sure and say it. 

5. Currie says Roberts’ reasoning for adopting the Hamilton view is rather cursory and this is where he may have given away the store. Very broad interpretation of the tax power. can tax to spend on whatever is good for the country.

6. What is reasoning for holding the provision unconstitutional?

· Regulation of agriculture is not within purview of federal govt.

· Basically saying it is not within enumerated powers. Is this for him to say after he accepts Hamilton’s view?

· Pretext language like Child Labor Tax Case– but is this an illegitimate purpose? The court will not say, they deny having to define the scope of the general welfare.

· This is a coercive plan. The power of choice is illusory. 

· If you can’t regulate directly you cannot buy regulation.

· But he approves of land grant colleges so basically he doesn’t fully agree with his point here either. 

        7. Currie says the practical effect of this decision is that the federal govt. can regulate everything by making the regulation a condition on grant of money.

E.    Historical examples of use of the tax and spending powers.

1. 1790’s, MA cod fishermen.  Help them out with a tax rebate. Subsidization without interpreting the spending power too broadly

2. San Domingo – aid characterized as paying off debt to French to avoid broad interpretation of the spending power

3. Fire in Savannah – no aid to victims of fire, this would be spending for particular, not general welfare. 

4. TVA – used commerce power to justify money spent on building dams. 

Internal improvements – Cumberland Road over mountains to connect Ohio to eastern seaboard built out of proceeds of federal land sales. Calhoun got the money in the 1818 bonus bill, many thought unconstitutional. They invoked war powers. Could not just say that building a road was good for general welfare. 

5. Tollgate bill – Monroe does not take a broad interpretation of the federal power to make internal improvements. He thinks this bill is unconstitutional so he says Cumberland was okay b/c you can build the road but you cannot exercise jurisdiction over it by setting up tollbooths. Currie says this gave away the store. Later state’s rights presidents would depart from this view. 

F. S. Dakota v. Dole – upholds federal law that reduces the amount of federal highway funds distributed to states that had drinking ages below 21. They articulate some restrictions on the generally flexible spending power but essentially after this case congress can effectively regulate anything it wants. 
1. Limit of general welfare – but this is not so strictly interpreted, it can include money to very localized harms and even foreign.

2. Limits from Other constitutional provisions – i.e. can’t grant states money on condition that they violate the Constitution.

3. Requirement of Relationship between condition and federal purpose 

· Must be rational relationship

· Not much of a limitation at all

4. O’Connor’s dissent 

· there is not a reasonable relationship between drinking age and highway safety. 

· You can condition how the money is spent but cannot attach other conditions on receipt of the money

· This helps to explain Butler – they got it right in theory but applied it to the wrong case. 

5. Currie’s suggested limitation

· Unconstitutional conditions. Sometimes the conditions they impose are unconstitutional because of their effects on other things.

· Speiser v. Randall – no welfare benefits to Communists in 1950’s. Govt. does not have to give these benefits to anyone at all but if they do and they leave pwople out like this it is a violation of the 1st amendment. 

· Court held in Maher v. Roe that congress can subsidize birth but not abortion. Court says it is fine not to subsidize the activity itself  but you cannot pile sanctions on top of it (i.e. could not say if you get abortion no access to public schools)

· So if you go beyond mere refusal to subsidize then you may have gone too far and the condition may be unconstitutional. 

· Applied to the states this theory would look like this: refuse to subsidize states with lower drinking age. This is fine but I can’t then deny them ordinary aid to education, police, etc. 

XII. Treaty Power

A. Missouri v. Holland – The treaty power is not limited by the enumerated powers.  Therefore the President and Senate together can regulate activity within a state by making a treaty with a foreign nation.  Treaties are subject to the limitations of the Constitution. But the real point of the case is that the federal govt. has the power to do by treaty what the states cannot do themselves. Also seems to say that the subject of the treaty has to be one of national interest which can only be protected by acting in concert w/another natl. power. 

· The Holmes opinion seems to say that treaties are not subject to Constitutional limitations but this is not true. this misstatement is corrected in Reid

B. Reid v. Covert – treaty power is limited by the bill of rights. civilian wife of serviceman cannot be tried by court-martial. 

C. DeGeofry – the subject of the treary must be one that is properly the subject of negotiation.  The unanswered question of today is whether or not the expanding  scope of national power to negotiate about things that used to be of local concern has expanded the treaty power.

D. Ware v. Hyltonb – treaty is supreme law of the land and therefore overrides conflicting state statute. 

E. Curtiss-Wright  - US is a sovereign nation for purposed of international law. the federal govt. has the power to control all matters dealing with other countries.  Supreme Court goes so far as to say that this power is solely for the federal govt. 

F. Does the Commerce clause market participant exception apply in this context? Issue in Massachusetts Burma law.

XIII. The commerce clause and state power

A. Gibbons v. Ogden – although Marshal hints at preemption he decides the case only on supremacy clause grounds. Can the state exclude federal license holders from their waters?
1. The first step in the this analysis has to be whether there is actually a conflict between state and federal law. 

2. Marshall held the state law invalid under supremacy clause but, is it clear that they actually conflicted?

3. If the lower court interpretation of the federal licensing statute is right – it is an adjunct to a taxing scheme – then there really was no conflict. 

· Kake v. Egan – state law preventing the use of fish traps to catch Salmon. Defend with permit from corps of engineers saying they could obstruct navigable waters.  They are not in conflict b/c the permit only says go ahead and block the water, nothing about trapping fish. The federal govt. has not expressed an affirmative desire for people to catch the fish. so there is no conflict and the state law is valid.

B.  Wilson v. Black Bird Creek Marsh – Marshall upholds state law which limits access to navigable waters (like the one struck down in Gibbons) on grounds that it is a legitimate exercise of state’s police powers.  This became a popular distinction in the country’s first century – only congress can regulate for purposes of commerce but states can regulate for police powers. It then competed with the test which highlighted the need for national uniformity. 
C. is the commerce power exclusive?

1. some powers in the constitution are explicitly exclusive as the treaty power. does this rule out the possibility of other exclusive powers?

· Court has held that patent, bankruptcy, trademark powers are not exclusive b/c it does not say so explicitly. 

· Court has held that coining money is exclusive b/c it is explicit. 

· There are some powers that, in context, must be exclusive – power to create lower courts, borrowing money on credit of US. 

2. The License cases – Taney had four votes that the commerce power is not exclusive. Scalia opinions echo this today. 

D. the foreign commerce power was given to Congress to avoid foreign powers playing states off each other. If this power were not exclusive it would violate this purpose. 

E. Interstate commerce clause was adopted to promote economic unity and a national economy. Does this mean that interstate commerce power should be exclusive as well? States could do a lot to interfere with this so maybe we should assume it is exclusive. 

1. but, congress could always just pass legislation to do away with state regulation that it does not think promotes this purpose and it would supersede the state law. 

2. however, this seems silly, for congress to enact piecemeal legislation. 

3. Duckworth holds that the clause itself has a limiting effect on the state power. 

F. Cooley v. Board of Wardens – the court first recognizes that the commerce clause itself limits state power. PA law requires use of local pilot in Philly. Court upholds the law and says that the exclusivity of Congressional power is not all encompassing. It will vary with circumstances and nature of subjects which are regulated. 

1. Prudential Insurance v. Benjamin - Congress can consent to state regulation that would otherwise be barred by the dormant commerce clause. 

2. So, it is not that the states can’t regulate interstate commerce, it is that they can’t do it without congressional consent. 

· Doesn’t this look like congress modifying the Constitution? Might not be okay.

G. Southern Pacific Co. V. Arizona – court strikes down Arizona law b/c it does not have an effect of improving heath or safety that outweighs national interest in interstate commerce. Justice Stone announces a test to take place of either police powers/commerce or national uniformity tests.

1. balance the extent of the state’s interest against federal govt.’s interest in free and open trade.  

2. This test is much less formalist.

3. Currie likes Stone’s approach here an in other cases – Pacific Employers for Full Faith and Credit, FN 4 in Carolene, Intl. Shoe for assertion of jurisdiction. 

H. Hood & Sons – distinction between power of state to shelter its people from menaces to their health or safety and fraud (even if they emanate from commerce) and its lack of power to retard, burden, or constrict flow of such commerce for economic advantage is deeply rooted.

· Licensing cases show that overall state police power justifications are given more weight than their commercial considerations. Bradley – no license b/c of public safety is upheld. Buck – no license b/c we have enough trucks is struck down.

	
	Strong fed. interest
	Weak fed. interest

	Strong state int.
	Blackwell; Barnwell
	Black Bird

	Weak state int.
	S. Pacific
	


· This matrix shows why it makes sense that Black Bird was upheld and S. Pacific was struck down. 

· Blackwell – stopping at each train crossing – court struck down. But this does not mean that all the hard cases will go this way.

· Barnwell - width of trucks. Wider than roads in S. Carolina but has huge effect on interstate commerce. not like length of trucks which has less impact on safety. I think it is upheld

· Leisy – no sale of imported liquor. Strong interests in health but the court holds statute unconstitutional. 

· In a case of no strong interests state regulation has been upheld. i.e. Michigan regulating international ferry boat that was pretty much local.

· The test in this context is restated in Pike v. Bruce Church – “where the statute regulates even-handedly to effectuate a legitimate local interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.”

I. what is the particular vice of state legislation that discriminates against out of state goods?  The outsiders cannot protect themselves by the state political process. They can lobby but can’t vote. Fits in with FN 4in Carolene – out of staters are discrete and insular minorities. 

J. Welton v. MO – cannot tax only out of state products. Discriminatory state laws are virtually per se invalid.

· A general tax that applies to all goods sold in state is okay, only place of sale can tax.

· Feel like outsiders will be protected because in staters who are also affected can vote. Railway Express case. 

· What about a tax that is not discriminatory on its face  but is in effect? i.e. tax on all cotton produced in or outside NY state. Seems like our lack of political influence power would apply to de facto discrimination.

· But, in Woodruff the court held that a facially non-discriminatory sales tax may be applied to goods that come in mostly from out of state. The dissent used the NY cotton hypo. 

K. Commonwealth Edison v. Montana – severance tax on taking coal out of ground in Montana. ComEd, an out of state utility, bought most of this coal, does this make it unconstitutional?  Court upholds the law. 

· Just like de facto discrimination under equal protection in Washington v. Davis. Only de jure matters. 

· But in Hunt the court struck down a North Carolina law that would not allow Washington apple producers to grade their apples according to the Washington scale

· So, the court has not been consistent here. 

L. The states can tax interstate commerce

· The tax must be proportional to distance so that out interstate commerce is not more burdened than intrastate commerce. 

M. Bibb – two states require different kinds of mud flaps. A trucker cannot comply with both at the same time. so, one must be struck down and the question becomes which one. 

N. Reeves v. Stake – SD as a market participant. State has preference for buyers from in state for its cement plant. Court says this okay b/c the state is acting in a proprietary manner and not regulating third parties. 

· Kind of curious b/c the state is likely to favor in state interests even as market participant so it seems to have the same effect as if it were regulating third parties. 

O. South Central Timber Development v. Wunnicke – the state is trying to control the behavior of buyers after they buy the lumber from state lands. This is not okay, can only control who you sell to, not what they do after they buy. 

· Contrast with White case where city was allowed to say they would only hire contractors who would hire a certain percentage of work force from within the city. Court says this is okay. This is allowing them to control the activities of third parties. But there may be some compelling reason why court lets them do this – the city is in bad shape. 

XIV. privileges and immunities clause

A. article 4 says that the citizens of each state shall be entitled to the privileges and immunities of the citizens of every state. (i.e. a state cannot prohibit out of state citizens from practicing law in their state.)

B. P&I applies only to fundamental principles (Camden). Proprietary interest exception does not apply to the P&I clause. (Currie doesn’t understand why this distinction exists. 

C. Applies only to citizens of other state. if you are not a citizen of another state you are not protected (includes corporations)

D. Discrimination ban is not absolute. There is intermediate scrutiny of the justification for the discrimination against citizens. If there reason is good enough then it is not unconstitutional. 

E. P&I does not entitle you to participate in the political processes of another state. do not have equal claim to tax revenues (i.e. state universities).

F. Overlap between commerce clause and P&I. 

· both are designed to protect outside interests that are not protected in the political process. 

· But the field of application is not identical. Provisions can violate one but not the others. 

· P&I prohibits only discrimination. No prohibition of unreasonable burdens on out of state people which are not discriminatory.

Separation of Powers

XX. Scope of Presidential Authority

A. Youngstown v. Sawyer – the steel seizure case – President seizes steel mills when workers strike during the Korean War. Court declares this an unconstitutional exercise of legislative power. many opinions are filed, Black for the majority.

1. Jackson’s three categories and inherent power limitaions

· Presidential action pursuant to congressional authority – “when the President acts pursuant to express or implied authority of Congress, his authority is at its maximum, for it includes all that he possesses in his own right plus all that Congress can delegate.”

· Presidential action where Congress is silent – “When the President acts in absence of either a Congressional grant or denial of authority, he can only rely upon his own independent powers, but there is a zone of twilight in which he and Congress may have concurrent authority, or in which distribution is uncertain.”

· Presidential action contrary to congressional directions – “when the President takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb, for then he can rely only upon his own constitutional powers minus any constitutional powers of Congress over the matter.”

2. Justice Black says that Congress is silent here, neither authorized nor forbidden so the question is simply whether or not the President can do it without congressional authorization. He holds that the president cannot act without congressional legislation. 

· Hamilton said in federalist papers that the representative legislative body was created to keep legislative power out of the hands of the President. 

· Therefore b/c president enforces law he cannot make law

· Based on policy arguments that underlie separation of powers. 

· Supported by rule of law as well

3. FF concurrence – by rejecting a provision allowing seizure in the Taft-Hartley act congress as already decided it will not give the power to seize. 

· Clark and Burton also say the statute controls this situation. So 4 of the 6 in the majority do not even get to the Constitutional question. 

· Currie says that it is dangerous to talk about congressional inaction as if it were congressional action.

4. Jackson says the T-H act prescribed procedure for these situations and these did not include seizure by the President.  The procedure prescribed was a suit to enjoin the strike on grounds that it created a serious emergency. 

5. This case is not so simple as these 4 make it seem, it is not just about making the President follow the laws. It is possible that the act is unconstitutional b/c it takes away a power that is within the province of the executive authority. 

· It might invade his province as commander in chief

· Might invade his authority to execute the laws. 

6. It is constitutional to limit the president’s remedies to going to court and disallowing seizure. Therefore this holding may be very narrow b/c only 2 justices concurred in the constitutional aspect of the decision. 

· Flying Fish – seizure by President of ship being used in violation of an embargo. He claimed to be executing the law under his power to “take care that laws are faithfully executed.” Congress had enacted a statute that excluded seizure as a remedy and the court read this as limiting by exclusion the availability of seizure as a remedy. 

7. Is acting without statutory authority effectively making law?

· Justice Jackson supports idea that president cannot legislate and that acting without authority from legislature is making law.

· Due process clause – fundamental policy can only be made by properly elected legislature. Due process of law means in accordance with law. this reading of DP is in accordance with Mayo v. Wilson. 

8. President relies on 3 clauses

· Vesting Clause

· He says this clause gives him what is within traditional executive power including emergency power. perhaps supported by the fact that the power is not qualified like that in art. 1. 

· Prof. Corwin says Purpose of the vesting clause was actually to describe who was supposed to exercise the executive authority. And the difference in this vesting clause is due only to style committee. 

· Commander in chief

· Needs this power to direct operations of troops domestically and abroad. 

· But the legislature is given the power to raise and support armies and the President can’t make war without congressional approval. 

· Duty to take care that laws are faithfully executed.

· Argue that Congress has already sanctioned the war and he is just executing the laws that sanction it. 

· But we worry about how far this would extend. We have very little defining how broad his execution powers are. Seems like seizing the steel mills is pretty far from normal enforcement methods.

9. Precedent that Black does not cite

1. Pullman strike in 1890’s. President sends DOJ to court to get an injunction. Nothing in the statute gave him this power. court said it was okay b/c he was enforcing all the laws that regulated the RR and mail. 

2. Henry Nagle – president appointed Justice Field a bodyguard who shot Field’s attacker. He was prosecuted for murder and his defense was that he was acting as a federal officer under the President’s authority. Court held that president was enforcing the law when he appointed the bodyguard.

10. Currie thinks President’s strongest argument is that he is executing the laws that gave money for Korean war and gave him the power to procure supplies. This is beyond the methods generally employed for execution but it is still the best argument.

11. Former presidents acting without legislative authority creates a “gloss” according to FF. But in this instance the President has gone too far. The majority says those were all wrong as well and all these wrongs don’t make a right. 

12. Dissent offers examples of past presidential action

1. Whiskey Rebellion – 1791 armed resistance sent out when people in PA refuse to pay the excise tax. But the president has the power to call out the militia to execute the laws of US where necessary.  Easy case, not like present one.

2. Prize cases – insurrection in southand Lincoln imposes blockade on confederate ports. Court says okay under same law as above b/c the tariffs were going unenforced. 

3. Louisiana Purchase – President Jefferson bought without congressional authority. But this falls under treaty power. 

4. Washington’s neutrality proclamation of 1793 – does he have the power to say we  are neutral? He argues he is just preserving the status quo but he is really doing more b/c it contained threat to prosecute anyone that rendered assistance. 

5. Monroe Doctrine – declaration that European interference with the Americas would not be tolerated, clearly policy making. Justification is foreign affairs power. this is not quite right but we are not talking about private rights like in Youngstown so it is okay. 

6. Emancipation proclamation – lincoln frees the slaves. He claims commander in chief – they are set free and will help with war. 

7. Bank Holiday – strongest of Vinson’s analogies except for the seizures on eve of WWII

XXI. Non-delegation Doctrine

A. Schechter Poultry Corp. v. US – delegation to FTC to set codes of fair competition is invalidated on nodelegation grounds. It gave unrestrained authority to regulate for the good of the country. 

1. FTC is an independent agency consisting of members appointed for 7 year terms by the president with advice and consent of senate, 

2. Precedent: Zemmel v. Rusk, Justice Black says no delegation even in realm of foreign affairs (passports).

3. Does not matter that Congress has consented to this dimunition of its powers. Locke thought it was okay if they gave them up but we do not want to shift policy making.

4. Often precise regulations, JR, fair notice, etc. used to justify delegation. But this is not what nondelegation doctrine is about.

5. It is all about the transfer of policy making power.

6. The decision in Schechter came after Nazi Germany transferred power to legislate to the executive. 

7. In practice this is a matter of degrees. Execution requires some power to interpret but we don’t want it to be too much.

B. Brig Aurora  - President was to reenact sanctions against Britain or France when the other recognized our sovereignty to his satisfaction. This was okay b/c congress had already made the policy decision, President was merely a fact finder determining when the condition had been met

C. Panama Refining – hot oil case. this case gave too much discretion to the President. He could ban interstate shipment of the oil but did not have to under any conditions. Complete discretion and it left the important policy decision up to him. 

D. Is the Non-Delegation Doctrine dead?
1. Yakus  - war time price control legislation, standard for implementation was that prices be fair and equitable. Sounds pretty open ended but was upheld in an opinion that talks a lot about judicial review and fair notice. People cite to say the ND doctrine is dead but in actuality the standard was very narrow and was to be determined based on a set level of prices from a specific date. 

E. Mistretta – sentencing commission comprised of judges was to set sentencing guidelines based on current average sentences for crime. There was a permissible range of sentences with variation not greater than 25% from that average. The delegation was upheld.

1. this was not really about nondelegation but about the validity of giving this responsibility to judges.

2. The incompatibility clause of art. 1 sec. 6 disqualifies only legislators from having executive functions. Judges are not excluded. 

3. Justice Blackmun says that the Constitution does not forbid judges from wearing two has, it just forbids wearing them at the same time. 

F. it is arguable that the ND doctrine is making a comeback 

1. National Cable case in 1974 – limited holding to avoid Constitutional question whether the statute set up too broad delegation in a scheme for federal agencies to charge fees for their services.

2. Rehnquist has twice argued that OSHA was an unconstitutionally broad delegation of power based on  the  language, “all feasible safety protection”

3. 8th circuit struck down a statute on ND grounds b/c there were no standards  authorizing the purchase of Indian lands. 

4. American Trucking – DC Circuit struck down portion of CAA

G. Clinton v. NY – Line Item Veto

1. it is possible to view this case as the Lopez of ND doctrine

2. was there a lack of standards?

· President could cancel 3 types of legislation as long as this cancellation reduced the deficit, did not impair any essential govt. functions, and did not harm the natl. interest.  But these are not really strong limitations.

3. is the case even really about ND?

· Might be more about bicameralism and presentment (Art. 1, sec 7)like Chadha. But Curries says this is really just like Schechter. 

· Court says in a part of the opinion that this is only about sec. 7 and they are not talking about ND.  Why? Do they make the distinction that ND is only about making and not repealing law? this seems like a silly distinction.

· Court distinguishes from Field v. Clark – statute sets up tariff and authorizes the President to suspend the exemptions. 

· In Field President’s decision was dependent on condition that was not in existence at the time the statute was passed.  President did not reevaluate Congress’ decision but applied their policy to the new fats. 

· Panama Refining Distinction – in Field President was required to suspend the tariff provision if he made the finding contemplated by law whereas here he was given total discretion whether to do it or not. 

· President was executing congressional policy in Field.  In present case he is rejecting a policy judgment made by congress.

· But, congress has enacted a policy in the line item veto statute that says they want him to do this. should it matter that it is in two statutes instead of one?

4. govt. argues that president has the power to decline to spend appropriated funds. 

· Court distinguishes by saying that here he has the power to unilaterally change the text of the statute

· Currie thinks Stevens is unsure about why he is striking this down.

5. Breyer Dissent concedes nondelegation and finds an intelligible principle – the demands of fiscal responsibility. 

6. Currie thinks this act is a patent attempt to avoid art 1. Sec 7 which treats the bill as a unity (president signs or vetoes it)

7. Scalia dissent points out that Field and others use the word repeal. If they are trying to make a distinction between making and unmaking laws then the precedents are on the wrong side of the line. 

XXII. The Appointments Clause

A. Humphrey’s Executor:  FTC is also given power to institute suits and proceedings to enforce the law and the regulations against those that offend them. This quasi-executive authority was upheld. FACTS: FDR wanted to fire a hold-over member of the FTC. HOLDING: Can’t do it b/c FTC is engaging in Quasi-executive action. 

B. Morrison v. Olson - Independent Counsel Act does not violate Appts. Clause and Art III and it does not impermissibly interfere w/ Presidential authority under Art. II violating separation of powers. Recognition of the separation of powers has been confined to the idea that Cong. can’t give itself control over the execution of the laws.

1. DISSENT:  Asks if this is an executive power? All agree that it is exec.

· p. 394 Majority says that “there is no real dispute that the functions performed by IC are executive in the sense that they are law enforcement functions that typically have been undertaken by officials w/in Exec branch”

2. Is the power exercised by IC vested in President? Yes. This is where Scalia sees a prob. and the majority doesn’t. 

· “Here the cong. determination to limit the removal power of AG was essential in the view of Cong. to establish the necessary independence of the office”—therefore do not deny that the purpose of the statute was to deprive Pres. of exec auth. 

· This is what Scalia has a prob. w/. Depriving Pres. of exec power violates Art II b/c Pres. can’t ensure that the laws are faithfully executed if he doesn’t have control through removal. Also it violates Art II in that the exec power is vested in the Pres. and this removes some of that power and gives it to the IC. 

3. This is not a new argument.

· Madison in First Cong. 

· Fisher Ames

· Should the Pres. be allowed to remove heads of depts. (Sec. of State, etc.)?

· Three different positions

1. Const. silent on the subject of removal. Specifies appt. and not removal. Therefore it is up to Cong. to specify how they should be removed. Substantial minority.

2. b/c there was nothing specific said about removal, the removal power followed the appt. power. So Pres. could not be given the power to remove officers w/o senate consent. Substantial Minority. 

3. Madison/Ames—Const. does settle this. Not in appts. clause but in the clauses of Art II—vesting exec power in Pres and ensuring the laws are faithfully executed. Substantial Minority. 

· It is widely held that Madison view won. B/c in the end it said “when the Pres. removes” but the “removal by the Pres.”


4.  Was the IC properly appointed?

· A special division of the DC circuit appointed IC. Judges appt. this exec office. 

· Appt. and removal power were taken out of the hands of the Pres. 

        5.   Buckley v. Valeo—Campaign spending limitations. FEC members were to be appointed by the House and Senate respectively. FEC was administering  these laws on campaign spending. Therefore it was an exec function and Cong. couldn’t have power of appt. 

· Art II §2—Officers of the US shall be appointed with the advice and consent of the Senate. 

· Officers of US in Buckley is construed as people who enforce the law. 

· BUT it also says that Cong may vest appt of inferior officers as they think proper in the Pres. alone, in the courts of law, or in the heads of depts. 

· Buckley is an easy case b/c the inferior officers are not vested in the legislature. 

· Cong. can appoint its own officers but not any kind of exec officer. 

6. Majority argues that IC was an inferior officer to do an end run around the appt power in the pres. alone for officers of US. 

7. Is the IC an inferior officer? Majority says yes

· inferior officer is someone who reports to someone else and is controlled by someone else. 

· AG can remove the IC for cause. 

· CA: Doesn’t seem that the clause intended this limitation. It would seem that to control you would need more power. 

· The inferior clause is in there b/c Pres. can count on its head of departments to appoint people of his liking and they will still be in his control. 

· Scalia says that an inferior officer must be controlled by his superior and AG doesn’t have control over IC. 

· If this is an inferior officer, are the judges authorized to appoint its own inferior officers (i.e.,  clerks) and people who perform executive functions who are not subject to the control. 

· Read it as giving dept. heads power to appt. their inferiors in their dept. 

· Read it as giving judges power to appt their inferiors in their dept

· Ct. doesn’t take these arguments seriously.  

      7.     Court’s Method

1) Precedent. It is more like Humphrey Executors—it doesn’t aggrandize the legislative branch as it did in Myers, Buckley, Chadha, etc. 

· Legis is not exercising an undue influence over the execution of the laws. 

· This isn’t much of an answer b/c it just says that you have not violated the aggrandizement principle. 

2) It is necessary to have an IC b/c need a check on the Pres. 

· Argument of absurdity—framers must have intended some check on executive wrongs so need IC to serve as a check.

· CA: It’s true framers intended a check on the Pres. that is why they created the impeachment power. It is supposed to be hard to remove executive. It maintains the balance b/n accountability and ability to execute the laws (?). 

3) “We simply do not see how the Pres.’ need to control the exercise of that discretion is so central to the functioning of the Exec. Branch as to require as a matter of const. law that the counsel be terminable at will by Pres.”

· Impeachment power shouldn’t apply to all officers who don’t have serious responsibilities. (?)

· Scalia: says the whole inquiry is unnecessary. 

· Majority: interprets vesting clause as saying that the central part of the exec power is vested in the Pres. and the IC does not fall under central exec power.  

· CA: this is not what the const says. 

· Grover Cleveland instituted civil servants—Civil Service Law—inferior officers of the US can’t be fired w/o cause. Is the Civil Service Law is unconst?

· they can be appointed and often are appointed by heads of dept. 

· Failing to carrying out a superior’s orders is reason for “for cause” dismissal. Therefore the Pres is not deprived of his control over these inferior officers w/in exec branch and can control the policy that the inferior officers are charged w/ executing. 

· Had to deal w/ precedent of Perkins:

· FACTS: court martial that you can’t get rid of mil. officer

· Possible Holding: failure to obey a pres. order to a military officer is grounds for a court martial. but didn’t say this . 

· HOLDING: Instead said that they are appointed under a statute that gives the power to the dept. or to the pres. alone and not thru the appt. process. When Cong. transfers the power to the pres alone, head of dept, or the courts, then it may attach limitations that it sees fit. 

· This doesn’t seem to make sense w/ what we have found. 

· There is no problem finding that for cause dismissal is allowed as long as Pres. can give orders. 

8. How the Court handles Humphreys

· Post master was a purely executive officer and exec ftns. must be in the sole control of the Pres. that was why the law was unconst. in Myers. 

· FTC was not an exclusively exec agency—it was quasi-legislative and quasi-judicial power. 

· This wouldn’t seem to make it better b/c now they are just violating Art I and Art III instead of Art II. 

· FTC has the power to prosecute which is a purely exec ftn.

· If this is valid, this was executive powers which is the only justification for saying that it can be done by the legislature. 

· Ct. gives this strange conclusion of it’s okay as long as you violate all three Articles. 

· Therefore, it is not authority for Morrison which is a naked grant of exec power to an indiv. 

· Majority says that purely exec powers that are not central may be transferred. 

C. Myers v. US: It is unconst to deprive the Pres. of the power to remove a post master. The exec power vests in the Pres so can’t be deprived of the power to control officers who execute these laws.

1. In that case Cong attempted to say that postmaster couldn’t be discharged w/o the advice and consent of the Senate. 

2. The court focused in this case on that—the Cong. can’t reserve to itself any say in the administration of the laws/any voice in whether the officer who was appointed should retain its position. 

3. Myers is distinguished in part on the ground that the Senate had reserved to itself a role in firing the postmaster which was not the case in Humphreys where they took power from the Pres. but did not vest it in the Senate. 

D.
Question of Appointment

· Cong. giving itself a control over the execution of law either by appointing executive officers, reserving the power to remove in Congress (Bowsher), or a legislative veto in Cong (Chadha). 

· In Morrison, the court distinguishes the IC from Bowsher and Chadha as aggrandizement of legislative power at the expense of the exec. 
E.Chadha

· Burger—says that if it is legis action, it fails under presentment and bicameralism. if it is exec, then it runs into the problem that cong can’t give itself exec power. don’t have to decide whether it is exec or legis b/c either way it fails. 

arguably house is interfering w/ administration by interfering w/ execution of the laws. 

everyone concedes that activity of AG is administrative.  

        F.   court cares more about the concentration of varius types of powers in Congress than it does about a unified executive. 

XXIII. Article II Courts

A. FTC has quasi-judicial powers. Is this a violation of article 3?

1. textual argument – judicial power of US is vested in courts of the US. 

· Judges have life tenure and salary protection to keep them independent.

· FTC commissioners do not have these things – does not seem okay

· They deal with federal questions with US as party. 

· Does not seem okay.

2. arguments from precedent 

· O’Donaghue v. US – Congress aids that b/c of depression they had to cut salaries, including judges. Supreme Court said they could not cut judge’s salaries. 

· Civil War, Ex Parte Milligan – cannot set up military courts to try civilians.

B. Northern Pipeline –  provision for non-tenured bankruptcy judges to exercise general jurisdiction is struck down.  

1. court discusses 3 circumstances where non-article 3 tribunals are okay

· territorial courts such as DC and Guam

· basically says article 3 does not apply in territories. Generally accepted b/c territories are supposed to be temporary. Costs are too high to make judges independent there. 

· Palmore said that even though DC was not temporary it was okay

· Military courts

· Toth v. Quarles – in true military cases courts martial okay, exception to art. 3. 

· There is an express exception to GJ indictment in 5th amendment for courts martial. Court builds from this. no one meant to do away with the tradition of different adjudication in military courts.

· Adjudicating Public Rights – govt. can deny you a hearing. So court jumps to idea that they can create non-art 3 tribunal
· Murray’s Lessee – congress does not have to bring to cognizance of courts.  basically just says congress can enforce public rights without going to court.  
i.e. govt. can sieze property w/out hearing

· Bakelite Corp. non-art. 3 courts are not subject to advisory opinion prohibition.
· This is a real precedent for non-art 3 tribunals that look like art 3 tribunals.
· Basically, if you didn’t have a right to be in court in the first place, congress could create this other place for you to go before a half baked judge. Greater power includes the lesser.  Crucial step.
· Here you are heard before the half baked judge and then could not get into real federal court b/c of res judicata.
· Due process concern. Art 3 does not give you a right to a hearing but it says if you are to have one it is before an independent judge.
2. what is a public right?

· B/w govt. and persons subject to its authority.

· Requires that govt. be a party – this explains FTC

· Exception for criminal proceedings.

· Only matters which have been committed exclusively to executive officers

· This could be taken away from courts in Murray’s lessee was that traditionally the collection of debts owing tax officers was handled by the executive.

· B/c of sovereign immunity this did not go to court of law

· Williams v. US court of claims created in 1929 to give people place to sue the govt. 
3. Crowell v. Benson – creation of tribunal for workers comp upheld on theory that it is an adjunct to the court.
· never before defended as public rights case. court is creative with it.
· whole point of Crowell was that you did not need de novo review for most things they decided in the tribunal.  
· But Brennan ties this up with Raddatz and says that it is only saved b/c it has de novo review. 
· Court tries to distinguish Crowell

· Workers comp has narrow jurisdiction – does this mean that you can peck away at Constitution as long as you do it a little at a time?

· Judgments of workers comp are not self enforcing – but when you go to court enforcement is automatic

· JR in bankruptcy is more limited, so the judicial safeguards are less. 

· Clearly erroneous in bankruptcy, SE in Crowell.  Court tries to say that Crowell is de novo but this just isn’t true. 

· Crowell actually came very close to saying that as long as the Appellate judges have life tenure than the Constitution will never be offended. 

4. Concurrences don’t even tell us why they agree, they just say it goes too far. 

5. Bottom line is that under the court’s current understanding all the problems we identified about the FTC in respect to its quasi legislative and quasi judicial powers in an executive agency are no problem. As long as we are not talking about congress aggrandizing itself separation of powers is not much of a limitation.

XXIV. Military Powers - The War Powers Resolution

A. passed in 1973 right after Vietnam War.

B. Where do we draw the line in respect to the use of the armed forces? Congress hs the power to declare war and the President is commander in chief.

C. Congress passed the WPR in response to what it saw as an erosion of its power. The President vetoed it as unconstitutional and Congress overrode the veto. 

D. The WPR says President acts as commander in chief in only 3 circumstances

1. pursuant to a declaration of war

2. pursuant to some other authorization of Congress

3. when there is an attack on the US or its armed forces. 

E. Where does Congress get the power to enact a law like this?

1. arguably N&P for the exercise of its exclusive power to declare war.

2. This cannot limit President’s power that is granted in the Constitution b/c this would be Congress amending the Constitution. 

3. This is just congress’ interpretation of the Constitution. Is it binding on the court?

· Reminiscent of Boerne and RFRA. Congress is within its rights for coming up with this interpretation and it is not bound by the court’s interpretation. But for the same reason  the congress can’t bind the court or the President.  

4. seems like Congress is just basically publicly announcing its interpretation. This is dues some degree of respect when the other branches look at the same question. 

F. Is their interpretation correct?

1. they are saying he can’t do anything without their affirmative consent. 

2. Nixon argues that this defines the President’s power much more narrowly than it has been shown to be in the 20th century.

3. Historical examples of presidential perception of the commander in chief power. Currie says that these will not support the gloss put on by 20th centurey presidents. 

· Jefferson sends fleet to Mediterranean to protect our ships from Barbary Pirates. He goes before Congress and tells them we were attacked by an enemy vessel and we defended ourselves. He says it went no further than defensive action b/c there was not congressional authority for anymore. He asks for authorization.

· Washington asked by governor of GA to put down group of Indians. He says he cannot do it (it is retaliation, not defense) without congressional authority. 

· Mexican War – unclear who initiated hostilities in this border dispute. President Polk, fearing attack, sends General Zachary Taylor. He goes into area that is in dispute. Mexican raiding party crosses the border and fires first shot and kills American. Polk asks for congressional authority and over some objections thay do. Whigs in Congress say he was acting unconstitutionally by provoking attack. This is fist questionable exercise of CIC authority by President. 

4. the 60 day limitation in the WPR may be an unconstitutional limitation on President’s authority to respond to sudden attacks

· but it may be that he only has the authority until Congress can meet and they will be meeting within the 60 days so his authority will not last that long. 

5. Congress has the power to end war along with declaring it. but maybe this violated Chadha b/c there will be no presentment? 

· However, this may not be like Chadha b/c it is more like Congress saying he never would have had the authority to begin with.

· But this does not hold water in a situation where the President had power to respond to emergency attack.

XXV.
Treaty Power and foreign affairs

A. Executive Agreements – 

1. NAFTA – agreement made by President and approved by legislation under fast track procedure authorized by statute. President can make agreements which will become law when implemented by statute.  Is this Constitutional?

· Where does congress get authority to enact law like this?

· Commerce and tax powers

· Is this a violation of the nondelegation doctine?

· Depends on standards in delegating statute. 

· Power to remove unreasonable restrictions to commerce. this calls for broad discretion.  But there is precedent to narrow the discretion – Hampton and Field v. Clark

· And there may not actually be delegation here b/c nothing happens without statute

· Is this consistent with the treaty power?

· These kinds of agreements are all over the place these days

· Precedent – based on a very narrow and specific holding

· Belmont- not a treaty, exec. agreement entered into by President without senate approval. So this is precedent to show that not every agreement between president and a foreign nation is a treaty requiring approval. 

· Context – Roosevelt decides to recognize USSR 16 years after revolution. Does this under power to receive ambassadors. To receive an ambassador you have to determine that this ambassador represents a legitimate govt. 

· Court says power to make exec. agreement is incidental to this power. 

· Dames and Moore v. Regan- agreement that destroys the obligations of the Iranian govt. court upholds. 

· Stands for proposition that in some context outside the narrow recognition of govt. power the President may make agreements that do not have to be submitted to Senate.

· But where do we draw this line??

B. so which agreements are treaties and which are not?

1. art. 1 sec. 10 limitations on state power give us a clue

· ban on state entering into treaty is absolute
· limitation on states entering into international compacts or agreements is not. 
2. 1792 postal convention – not subject to Senate.

C. we do not know where the line is drawn between the postal convention and NAFTA.

1. not necessarily difference between commercial and big political issues. There are hundreds of commercial treaties. 

XXV. Impeachment and Immunities

A. What is the constitutional standard for impeachment and removal? 
· Shall be removed from office on impeachment for and conviction of treason, bribery, or other high crimes and misdemeanors.
B. Does this mean that no one shall be removed except for those things?
· It does not say that you shall be removed only for those things
C. Isenbergh argues that this is not a limitation at all but rather a mandatory sentencing provision – if you impeach an officer of the US for these offenses they shall be removed.
· But Currie says even so, the way it has been understood for the last 200 years is probably what the framers had intended.

D. Impeachment process is mandated in Art. 1 secs. 2 and 3.
E. Officer can be criminally prosecuted after impeachment. This is just to ensure that there is no double jeopardy problem. You do not have to impeach first.
F. Proposals allowing removal for maladministration were rejected – this would make the executive serve at the pleasure of Congress and be too much like a parliamentary system. 
G. The real debate is about what constitutes high crimes and misdemeanors.
· Definitely a limitation
· In Nixon’s days the debates centered around whether or not it had to be an indictable offense.
· House judiciary committee said no.
· They were very fastidious about drafting the articles of impeachment to avoid relying on the criminal law. they were trying to show that high crimes and misdemeanors is a term of art which does not mean indictable crimes.
· Hamiton and judiciary committee say the constitutional standard it requires a serious abuse of office.

H.  So what about Clinton?
· Perjury and obstruction of justice.
· These avoid the Nixon question b/c they are indictable offenses by federal law
· Are these high crimes? does high mean serious?
· If we say child molestation wouldn’t count then we don’t think high means serious.
· So, they may not need to be serious. Hamilton said they were crimes against the state, not an individual. 
· Matthew Lyons – representative from VT who spat in face of colleague and ended up in altercation in the aisles of the house. They were not expelled.
· Albert Gallantine – when you expel someone who is elected you are interfering with the democratic process. So only do it for something that really interferes with proper conduct of the office, or some cases involving outside conduct that show such a depravity that maybe they should be deliberated
I. Clinton v. Jones – president can be civilly sued while in office for matters not having to do with his official capacity
1. Fitzgerald – specificity of immunity for members of congress is in the Constitution out of special concern. Courts have found immunity for president in some cases even though it is not explicit.
2. The office of president cannot function if he can be held liable in tort for actions taken in course of his duties if his action is later deemed unconstitutional.
· But we do not have these concerns when we are talking about the President’s private actions. We are not worried that we will tie his hand in decision making. 
3. Argument in this case is that his time will be taken with those concerns and will not be able to fulfill duty of his office.  
· Court says it will not have this effect. In hindsight this was clearly wrong.
4. Example of  Jefferson responding to subpoena duces tecum for Burr trial. He will send letter but he will not appear as witness. He says the executive branch can’t function without the president. The Constitution did not intend that the executive would be drawn away from his function by a coordinate branch. He wants absolute immunity even from being a witness.
· Marshall says he recognizes this might be an imposition that would interfere with his duties. And if this appearance interferes in any substantial way the subpoena will be quashed. Marshall wants proof of interference before giving immunity. This is like Breyer’s concurrence in Clinton. 
