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TRUSTEE or DIP?
BUTNER PRINCIPLE
1. Bankruptcy law honors nonbankruptcy laws/rights unless bankruptcy provision or policies require a different rule.

2. Determination of property rights in the assets of a bankrupt’s estate is left to state law.
Classification of state’s interest depends on state law (Butner), such as whether it’s a lien on property itself, perfected SI, or an unsecured claim. (O’Connor, J., concurring)

§ 105(a) COURT EQUITABLE POWER 

1. Trustee or Debtor can ask the court to issue an injunction under 105 to restrain an action not covered by automatic stay in 362.
2. (a) The court may issue any order, process, or judgment that is necessary or appropriate to carry out the provisions of this title.
CASE MANAGEMENT
Initiation
1. Type of Debtor
a. Individual

b. Corporation  101(9)
i. Business trust, not simple trust (Shawmut Bank - fact-intensive inquiry)  
a. Business trust intended to run a business
b. Non-bus trust established to protect/preserve (secure repayment)
ii. Unincorporated company or association
iii. Partnership where only capital subscribed is responsible for its debts 
iv. Joint-stock company

c. Partnership – as determined by state law

d. Municipality
2. Debtor Eligibility 109
a. Domicile, place of business, or property in the U.S.
b. Which Chapter?
	Ch7 


	v/i
	individual or entity except railroad, insurance co, bank, savings institution



	Ch9
	v
	Municipality



	Ch11
	v/i
	individual or entity except insurance co, bank, savings, stock/commodity broker



	Ch13
	v
	individual w/ (1) regular income who (2) owes less than $307k unsecured/$922 secured debt except commodity/stock broker




c. If individual and has not filed within 180 days of another bankruptcy case  109(g)
3. Voluntary or Involuntary Petition
a. Voluntary  301
i. Petition operates as an automatic order for relief and places in bankruptcy
ii. Automatic stay takes effect 362
b. Involuntary 303
i. Requirements
1. Qualifications for filing in 303(a)(b)(c)
a. Ch7 or Ch11
b. Minimum amount of claims of $11,625, 3 or more entities
c. Non-contingent unsecured creditor
2. One of the grounds for relief under 303(h)
a. Debtor not paying debts unless s.t. bona fide dispute OR
b. Within 120 days prior to petition, custodian appointed or took possession of property
i. Custodian = receiver/trustee appointed under non-bankruptcy law 101(11)
4. Absention – 305
a. If interests of creditors and debtor better served by such dismissal or suspension.
Substantive Consolidation
1. Bankruptcy courts have the power to substantively consolidate.  Sampsell.  Equitable doctrine under § 105 so court can modify it to meet the specific needs of the case.
2. When?
i. Not feasible to administer estates separately
ii. Abuse or fraud intended to conceal assets – like piercing corporate veil
iii. Intercorporate guarantees
iv. Difficult to sort out property
3. Result  
i. Assets and debts are combined.  
ii. Intragroup obligations are eliminated, including cross-guarantees.  
iii. Duplicate claims are eliminated.

iv. Single rorganization or liquidation follows.  
4. Auto Train Test
i. Substantial identity between entities to be consolidated  AND
a. Entangled Records or Entangled Operations   Standard Brands
b. Entangled Records (no one knows who owns what)
i. Same books, records, accounts
ii. Consolidated fin statements – only consolidated info provided to creditors
c. Entangled Operations
i. Unity of interest and ownership b/w various entities
Subsidiaries established for tax reasons and had no control over its finances
All subsidiaries controlled by one central committee
ii. Multiple interdebtor guarantees and interdebtor debts.  

iii. Difficult to segregate and ascertain individual assets/debts 
iv. Transfer of assets w/o observance of corp formalities
v. Commingling of assets and business functions
ii. Consolidation necessary to avoid some harm or realize some benefit.  AND
a. Confirmation of only 1 plan required (if reorganization)
b. Liquidation and reorganization values need to be calculated for each debtor, which is hard to do b/c debtors operate as single unit
c. Eliminates classification and voting problems resulting from having to classify claims of one debtor against the others
d. No harm b/c no party in interest is objecting
iii. If a creditor objects and shows that it relied on separate credit of one of the entities and that it will be prejudiced by the consolidation, then consolidation only if benefits of consolidation “heavily” outweigh the harm
a. Only necessary if objection
5. Augie/Restivo Test
i. Creditors dealt with entities as a separate unit and did not rely on their separate identities in extending credit  
i. Consolidated financials – only consolidated info provided to creditors

ii. Cross-guaranteed loans – creditors do not rely on credit of any single entity Owens Corning (be skeptical of approach)
     OR
ii. Debtor’s affairs are so entangled that consolidation will benefit all creditors b/c untangling is either impossible or so costly as to consume the assets.
i. Consolidated financials 
ii. Debtors function as a consolidated entity – multiple interdebtor guarantees and interdebtor debts.  Benefits all cred b/c effect/validity won’t have to be sorted out in ct.
iii. Financial reporting done on a consolidated basis and only consolidated information provided to creditors

Conversion From One Chapter To Another
707 and 1112.
Dismissal
1. §§ 707, 1112, 1307
2. Voluntarily by petitioner
i. Debtor in Voluntary Case: 707(a), 1112(b) – must show cause and only after
   notice/hearing
ii. Creditor in Involuntary Case: 303(j) after notice to all creditors and a hearing
3. For cause by party other than petitioner
i. Creditor in Voluntary Case: uncooperative behavior by debtor
ii. Debtor in Involuntary Case: defect in case or improperly prosecuted 
4. By court for lack of cooperation, abuse of process, bad faith
i. 707(a)(3), 1112(b), 1307(c)(9) – failure to timely file info/schedules under 521
ii. 105(a) under court’s equitable power
iii. 1112(b) for want of good faith: debtor enters Ch11 knowing there’s no chance to reorganize and to simply postpone the day when creditors take over property
5. Ch7 for substantial abuse by individual debtor – 707(b)
i. Improper purpose for seeing relief

ii. Cause of financial trouble – irresponsible spending v. misfortune
PROPERTY OF ESTATE
Abandonment

1. Abandonment of Property by Trustee - § 554
i. No value and no benefit to the estate
1. Collateral<debt (no equity) but make sure not needed to reorg under Ch11
ii. Notice and hearing required
Including Property 

	Included Property

	Abandonment

	Excluded Property

	Securitization


2. Created upon filing of the petition/commencement of the case  - § 541(a)
i. Property becomes party of the estate

ii. Property includes property s.t. liens or security interests

3. Included Property
i. All legal & equitable interests of debtor as of commencement of case 541(a)(1)
a. Non-bankruptcy law provisions and contract conditions that restrict transfer of property rights invalid.  541(c)
b. Interest in property s.t. encumbrances, not actual property.
	Unliquidated Claims
	Tangible Property
	Leases
	Intangible Rights
	Proceeds & Earnings From Estate Property
	Property Recovered using Avoidance Powers

	- tort claims
	- inventory

- equipment

- building
	- right to use  
  during lease
	- patents

- trade secrets

- copyrights
	- 541(a)(6)
	- 541(a)


4. Securitization
i. Debtor still has some equit int in AR/Inv which should become part of estat   LTV
AUTOMATIC STAY & PRE-PETITION CLAIMS
Automatic Stay 
	Included Activity

	Exclusions

	Termination 

	Relief From Stay

	Violating the Stay


1. ON POST-PETITION COLLECTION OF PRE-PETITION CLAIMS
i. Binding on all entities
ii. Comes into affect immediately upon filing of the petition
iii. Remains in effect throughout the duration of the case

iv. Effectiveness does not depend on creditor’s notice of the filing
v. Does not preclude actions in bankruptcy court
vi. Prevents immediate foreclosure

2. INCLUDED ACTIVITY - § 362(a)
	Against Debtor
	Against Property of Debtor
	Against Bankruptcy Estate

	362(a)(1), (2), (6), (7)
	362(a)(5)
	362(a)(2), (3), (4)

	1) Collection of pre-petition claims 
2) Commencement/continuation of judicial/admin proceedings


	Steps to create, perfect, or enforce lien against property to secure a prepetition claim
	Prepetition creditors cannot assert their claims outside of regular claim procedures

Postpetition creditor has no right to estate property 




3. EXCLUSIONS - § 362(b)
	§ 105 Injunction
	Criminal Actions
	Police/Regulatory Power
	Perfection of Lien
	Tax Liability

	Guarantors
	Co-Defendants
	Agaist 3rd Parties
	Post-Petition Claims
	


i. § 105 Injunction
1. Trustee or Debtor can ask court to issue an injunction under 105 to restrain an action not covered by automatic stay in 362.
ii. Criminal Actions & Police or Regulatory Power of Government 
1. Debtor must comply with applicable laws

2. Criminal Actions 





362(b)(1)
3. Police or Regulatory Powers Enforcement


362(b)(4)
a. Police or Regulatory Power?

i. Fraud, environmental or consumer protection, safety, workplace regulation, building ordinance
ii. State may not discriminate against someone who’s filed bankr - may not revoke license for non-paymnt of debt 525
iii. Nextwave: license cancellation for non-pay regulatory b/c timely payment is regulatory condition, even if arbitrary (no discrimination).  No stay.   

b. Only Non-Monetary Judgment Can Be Enforced Right Now
i. Government may proceed to the stage of judgment but may not enforce it if the judgment is for money
ii. Nicolet
1. 28 USC § 959 [cercla] Cleanup order requires debtor to do work itself or pay the city to do it is a monetary judgment
2. No stay to fix damages for violating law 
3. Stay only for enforcing monetary judgment
c. Monetary Obligation Is an Administrative Expense Wall Tube, 503
i. If post-petition liability - obligation attaches to debtor as a post-petition owner
1. Prepetition Activities That Create Ongoing Obligations Under Non-Bankruptcy Law.   Wall Tube 

iii. Perfection of a lien to the extent the trustee’s rights and powers are s.t. such perfection under 546(b) 
1. Provision of non-bankruptcy law that permits perfection to backdate upon completion of the act of perfection.
2. Example: 546(b)(1)(A) upholds state law that allows a builder to perfect a mechanic’s lien by filing within 3 months of completion, thereby acquiring a lien effective as of the date of commencement of the work. 
iv. Tax Liability & Other Particular Exceptions - § 362(b)
v. Guarantors and Co-defendants: creditors can pursue them
vi. Actions Against 3rd Parties or Property of 3rd Parties
1. Example: creditor who is the beneficiary of a letter of credit (promise to pay if debtor does not) can still draw on the letter
2. Court may extend stay to 3rd parties in limited cases under 105, such as when the same insurance policy covers Debtor and co-defendants and actions against co-defendants could reduce insurer’s obligation.
vii. Post-petition claims
4. TERMINATION OF STAY
	Property no longer in estate

            - liquidation

            - abandonment


	End of Case

       - case dismissed
       - discharge granted  


5. VIOLATING THE STAY
i. Violator liable for actual damages suffered as well as punitive.  362(h)
ii. Violation must be willful to recover – notice, knowledge, reason to know
Allowance of Pre-Petition Claims
	1
	Proof of Claim

	2
	Is it a Claim?

	3
	Is the Claim Allowed?

	4
	Contingent/Unliquidated Claim?


1. Holders of Claims share in assets of estate but claims discharged – can’t look to debtor for pay 

2. Filing of Proofs of Claims/Interests
i. Creditor may file proof of claims.  501(a)
1. Unsecured creditor must file to get full amount

2. Undersecured creditor must file to get deficiency
ii. Equity security holder may file proof of interest 501(b)
3. Is it a Claim?
a. Broad Definition - Right to payment whether reduced to judgment, liquidated, unliquidated, fixed , contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured, unsecured.  101(5)(A)
b. Right to equitable remedy for breach of performance if breach gives rise to a right to payment, whether reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured, unsecured. 101(5)(B)
1. Breach Gives Rise to a Right to Payment? Kovacs
a. A state’s right to payment of a money judgment to enforce a state court’s environmental cleanup order against debtor is a claim.
b. Contract not required to satisfy breach of performance
2. Claim to be Estimated  502(c)(2)
c. Future Tort Claims  Epstein
1. Victims exposed to asbestos whose injuries not yet apparent, for example
2. Trust fund to compensate victims long after bankruptcy
3. Claims to be estimated under 502(c)
4. Piper Test: Claim against manufacturer by future claimants
a. Events occurring before conf create relationship b/w claimant and debtor’s product-- such as contract, exposure, impact, privity AND 
b. Basis of liability is debtor’s pre-petition conduct in design, selling, manufacturing, or distribution of alleged defective/danger product.  
i. Future Claimants failed test in Piper b/c not used debtor’s products yet (future plane crashes)
1. No preconf exposr to specif identifibl defective product
2. No preconf relatnship b/w Piper & class of future claimants
ii. Would be okay if used debtor’s products but not injured yet
5. Conduct test: right to payment arises when conduct giving rise to alleged liability occurred  (manufacture, design, sale, distribution).  Future claimants win here.  
a. Presume pre-petition relationship b/w debtor’s conduct and claimant.  Claim since the product harmed customer before petition even though customer discovered cause after petition filed.
6. Accrued State Law Test: Claims in bankruptcy only if it is also a claim under state law.  Typically statute of limitations inquiry.  Rejected by majority of cts.
4. Is the Claim Allowed?
i. Once proof of claim is filed under § 501, claim is deemed “allowed” unless the debtor files a timely objection.  502(a)
ii. If debtor objects, court must decide (1) whether to allow the claim and (2) in what amount  502(b) unless claim falls under one of the exceptions in 502(b)
iii. Burden of Proof of Disputed Claims Tracks Non-Bankruptcy Law Raleigh
1. On taxpayer, where substantive non-bankruptcy law placed burden of proof in tax claims on taxpayer and taxpayer files bankruptcy petition.
iv. Whether to Allow the Claim?  502(b) Exceptions
1. No obligation under applicable nonbankruptcy law, i.e. due to defense
a. Claim unenforc against debtor under any agreement or applic law (such as valid defense: SOL, failure of considr) other than claims uneforceable only for being conting or unmatured 501(b)(1)
2. Post-petition interest on unsecured claims (unmatured int) 502(b)(2)
3. Cap on lessor damages 502(b)(6)
4. Others in 502(b)(3) – (9) 
v. Disallowance Under Court’s § 105(a) Equity Power  Robins
1. Preventing 
i. unfairness and injustice in administration of the estate 
ii. allowance frustrating the successful reorganization of firm
2. Court disallows punitive damage claims b/c if allowed, compensation to women who filed claims and other creditors would be jeopardized.  Robins
5. Contingent/Unliquidated Claims To be Estimated 502(c)
1. If waiting to fix ‘em exactly would “unduly delay administration of case”
2. Claim in a pending lawsuit which debtor might win  Bittner
3 Options for the Court  
i. Hold up bankruptcy case until state procedings done
ii. Value claim at % chance of winning it 

iii. If % of winning below (51%) preponderance of the evidence, value claim at $0 but give P right to sue. 
6. Right To Paym From Equit Remedy For Breach Of Perf to Be Estimated  502(c)(2)
7. Allowed/Disallowed Claim May be Reconsidered For Cause  502(j)
Subordination of Claims
1. See Distribution Of Assets
Secured Claims 
1. Trustee Can Either Abandon Collateral (§ 554) or Retain Collateral as Part of the Estate
2. Determination of Secured Status & Bifurcation of Claim   506(a)
i. Trustee Abandons Collateral under § 554
1. SC takes assets by foreclosing under state law.

2. SC can participate in bankruptcy for (amt of debt)–(amt from foreclosure)

ii. Trustee Retains Collateral as Part of the Estate - Bifurcation
1. Totally secured if value of collateral ≥ amount of the claim

2. Undersecured if value of collateral < amount of the claim

a. Secured claim = value of the collateral

b. Unsecured claim =  deficiency (amt of claim – value of collateral)
    506(a) Bifurcation

         UNDERSECURED CLAIM 
         ($75 collateral, $100 claim)




SECURED CLAIM

UNSECURED CLAIM




(value of collateral)

(deficiency: claim – collateral)




$75



    $25
3. Valuation of Collateral (claim secured up to the value of the collateral)
i. Depends on whether SP can foreclose on it (liquidation value) or if debtor plans to keep it and use it in business (going concern value).  Rash.
ii. If debtor plans to keep and use collateral over creditor’s objection [“cram-down”], replacement value is the applicable standard.
i. Footnote 6: BCt must ascertatin replacement value based on evidence presented.  “Whether replacement value is equivalent of retail value, wholesale value, or some other value depends on type of debtor and nature of property” 
	Oversecured Claim

	Undersecured Claim

	SC can get interest and fees in amount
of cushion 506(b)

	Cannot use 506(d) to strip down lien to present value of collateral.  Dewsnup


4. Trustee may recover expenses of preserving/disposing of the collateral   506(c)
i. To the extent of any benefit to the secured creditor (maximum)
5. Effect of SI on Property Acquired Post-Petition  552
	After Acquired Property Clause  552(a)

	Proceeds Included in SI  552(b)

	Ineffective for prop acquired post-petition
	Effective for property acquired post-petition SI incl. proceeds, product, profits, offspring



6. Disallowed Claim ( Lien is Void 506(d)
i. Unless

1. Claim disallowed under 502(b)(5) or 502(e)
2. Claim disallowed due to failure to file a proof of claim
7. Undersecured Recourse in Ch11  1111
i. Non-recourse claims treated as recourse claims.  1111(a)
1. Non-recourse = cannot get deficiency
2. Recourse = deficiency, not disallowed by § 502
ii. 1111(b) Election
1. May elect to have claim treated as secured to full extent claim is allowed, unlike 506(d) which only gives value of collateral
i. If undersecured but collateral is appreciating in value, can get more than than current value of collateral.
2. Or 506(d) treatment
Valuation of Collateral
1. Claim secured up to the value of the collateral – Valuation of Collateral

ii. Depends on whether SP can foreclose on it (liquidation value) or if debtor plans to keep it and use it in business (going concern value).  Rash.
iii. If debtor plans to keep and use collateral over creditor’s objection [“cram-down”], replacement value is the applicable standard.

i. Footnote 6: BCt must ascertatin replacement value based on evidence presented.  “Whether replacement value is equivalent of retail value, wholesale value, or some other value depends on type of debtor and nature of property” 
TRUSTEE’S AVOIDING POWERS  - GATHERING PROPERTY
Hypothetical Lien Creditor 
1. Reasonable to Leave Transaction Alone?

i. Small transfer? Unduly expensive to attempt avoidance
ii. Refrain from avoiding transaction as way of reaching agreeement with transferee on other matters?  
2. § 544(a)(1) – strong arm clause
i. Trustee’s role is to collect property for the estate.
ii. Setting aside certain prepetition transactions entered by Debtor.  
iii. Acts as a Lien Creditor as of date bankruptcy was filed
iv. State law determines powers of a hypothetical lien creditor

3. Exception - PMSI: where state law allows retroactive perfection, such as UCC 9-317(e) which provides a 20-day grace period to perfect a PMSI  546(b)
1. PMSI wins as long as perfected within 20 days
4. In some jurisdictions, Trustee can play role of judgment creditor who attempted to execute on judgment in order to win race against unperfected SC 544(a)(1)
5. Check limitations in 546, such as time limits
6. Once Avoided

i. Trustee can recover transfer under § 550

1. Initial transferee or Immediate transferee from initial  550(a)(1)
2. NOT Bona Fide transferee (good faith w/ knowledge of voidability) 550(a)(2)
3. Single satisfaction 550(d)
ii. Transferred property preserved for the estate under § 551
1. Collateral becomes part of the estate and is used to satisfy claims of GCs, including the  unperfected SC.
2. Unperfected SC becomes a general creditor
7. Subordination Agreement & Kors
1. Facts
a. RBIC $10k, SI, FS
b. Bank $10k, SI, no FS
c. Subordination Agreement: Bank > RBIC
2. Rule
a. Trustee steps into lien rights and not private contractual rights in subordination agreement.
3. Results
a. Trustee avoids Bank’s lien and brings collateral into the estate
b. Trustee may not avoid a subordination agreement
c. Subordination agreement is to be enforced

i. Bank gets whatever value RBIC receives from its collateral
	Perfected Creditor
	Unperfected at Time of Bankruptcy ( LC does not have priority under UCC 9-317(a)(2) and cannot avoid lien
Perfected at Time of Bankruptcy ( LC has priority under
UCC 9-317(a)(2) and can avoid lien


	Unperfected Creditor
	Can Avoid Lien b/c LC has Priority under UCC 9-317(a)(2)


	Future Advance Perfected Creditor
	Advance within 45 days of becoming LC?  UCC 9-323(b)


Bona Fide Real Estate Purchaser

1. Bona Fide Real Estate Purchaser -  § 544(a)(1) – strong arm clause
i. Trustee gets rights superior to those of a purchaser if debtor files for bankruptcy before purchaser records.
ii. In some jurisdictions where LC cannot defeat even an unrecorded interest in real property, Trustee can play the role of a creditor who has executed on/acquired real property in satifaction of debt or sold real property.  544(a)(3)
iii. If property is already in the estate,  Trustee requires subordination of the interest
iv. If property was transferred by Debtor to purchaser, Trustee must recover property. 
v. Once Avoided

1. Trustee can recover transfer under § 550

a. Initial transferee or Immediate transferee from initial  550(a)(1)
b. NOT Bona Fide transferee (gd faith w/ knowldg of voidability) 550(a)(2)
c. Single satisfaction 550(d)
2. Transferred property preserved for the estate under § 551

Fraudulent Conveyance
	Efforts by debtors to keep assets away from creditors

	§ 548


	§ 544 and State Fraudulent Conveyance Law

	Within 1 year of filing, (UFTA predecessor)
	Within 4 years of filing (UFCA)



	                               ------

	Existence of Actual Unsecured Creditor to Object

             - Which Creditor?



	(1) Intent to defraud creditors  548(a)(1)(A)
                         OR
(2) Debtor received less than reasonably equivalent value in exchange for transfer 
                       AND                   548(a)(1)(B)
- was insolvent as of transfer
- became insolvent as a result

- unreasonably small assets
- incurred debts beyond ability to pay

	See § 544, infra             
                                 ------ 


1. Reasonable to Leave Transaction Alone?

i. Small transfer? Unduly expensive to attempt avoidance

ii. Refrain from avoiding transaction as way of reaching agreeement with transferee on other matters?  

b. Once Avoided

i. Trustee can recover transfer under § 550

ii. Transferred property preserved for the estate under § 551

c. Sealed Air

i. Debtor knew liability for asbestos injuries would exceed assets at time of transfer for less than fair value.
ii. Court considered asbestos claims filed after transfer in determining debtor's solvency as of transfer date.  
d. Lippe
i. Different result: future asbestos liability not an existing debt b/c unaccrued so could not be included in determination of insolvency
Trustee as an Actual Unsecured Creditor

1. At time of bankruptcy, there exists an actual unsecured creditor with an allowable claim who has the right under non-bankruptcy law to avoid a transfer of the debtor’s property.  544(b)(1)
2. Limitation: only creditor existing at time of transfer can avoid transfer, not subsequent creditor b/c subsequent creditor takes lack of assets into account when making the loan.

3. Applies when 544(a) is irrelevant – cannot use hypothetical lien creditor power – usually for fraudulent transfers instead of 548 which only has a 1-year statute of limitations (unlike 4 yrs under UFCA which is usually state law).

4. Extent of Avoidance & Beneficiary – Moore v. Bay
i. Entire transfer even if its value > amt of claim of actual unsec cred 
(amount owed creditor is not a ceiling on how much the trustee can recover) 

ii. For estate’s benefit - all unsecured creditors 
5. Once Avoided

i. Trustee can recover transfer under § 550

1. Initial transferee or Immediate transferee from initial  550(a)(1)
2. NOT Bona Fide transferee (good faith w/ knowledge of voidability) 550(a)(2)
3. Single satisfaction 550(d)
ii. Transferred property preserved for the estate under § 551

6. Example

a. Facts

i. Debtor sells $10k asset for $5k to T while insolvent

ii. Debtor files for bankruptcy with $1k in assets

iii. $10k in Unsecured Claims: $1k before sale to T, $9k after sale to T 

b. Result

i. Under UFTA, D’s sale is fraudulent and creditors in existence at the time of sale could recover $1,000 from T for what they are owed.

ii. Under 544(b), Trustee can avoid transfer voidable under nonbankruptcy law by a holder of an unsecured claim.

iii. Trustee can recover entire transfer - excess value of $5k from T (not only $1k).   

iv. Trustee recovers for benefit of the estate.  Estate now has $6k in assets to satisfy $10k in claims so both pre-transfer and post-transfer creditors paid 60 cents on the dollar.

7. Ozark
i. Cannot assert an alter ego action.  544(b)(1) only applicable to avoid transfers

Preferences if transfer on account of antecedent debt
TRANSFER ON ACCOUNT OF ANTECEDENT DEBT WHICH MADE CREDITOR BETTER OFF

1. Reasonable to Leave Transaction Alone?

i. Small transfer? Unduly expensive to attempt avoidance

ii. Refrain from avoiding transaction as way of reaching agreeement with transferee on other matters?  

iii. Drop a preference action if creditor agrees to provide new financing at reasonable rates that makes it possible to fund a reorganization plan?
2. Receiver of transfer liable to Trustee for avoided transfer under § 550
i. Initial transferee or Immediate transferee from initial  550(a)(1)
ii. NOT Bona Fide transferee (good faith w/ knowledge of voidability) 550(a)(2)
iii. Single satisfaction 550(d)
3. Guarantor
i. Debtor repays Creditor who has a guarantee from Guarantor
ii. Preference if done 90 days/1 yr b4 bankruptcy b/c relieves guarantor of guarantee
iii. Trustee can only recover from guarantor
4. Once Avoided

i. Trustee can recover transfer under § 550

1. Initial transferee or Immediate transferee from initial  550(a)(1)
2. NOT Bona Fide transferee (good faith w/ knowledge of voidability) 550(a)(2)
3. Single satisfaction 550(d)
ii. Transferred property preserved for the estate under § 551

5. Is Transfer a Preference? § 547(b)


 Transfer defined in § 101(54) -- (1) grant of SI, (2) perfection (3) payment or (4)????    
i. SEE EXCEPTIONS, infra
ii. Transfer to or for benefit of creditor

iii. By debtor (Bankruptcy definition) – one who owes money

iv. Once debtor has rights in collateral § 547(e)(3)
i. SI doesn’t transfer until debtor gets rights in property
ii. After-acquired property ( creates antecedence
v. On account of antecedent debt – debt before transfer - not contemporaneous

i. Perfection  - within 10 days of attachment/grant of SI?

        Yes: Not Antecedent Debt b/c transfer takes place on



    date of  Attachment/grant of SI under § 547(e)(2)

         No: Antecedent Debt b/c transfer takes place on


    date of Perfection § 547(e)(2)
ii. Payment/Grant of SI/Etc. - Antecedent Debt if not




        contemporanerously 
vi. Made 1 year if insider or 90 days for non-insiders before bankruptcy 
vii. Made while debtor was insolvent
i. Presumed insolvent for 90 days prior § 547(f)  
ii. But Creditor can rebut presumption
viii. Transfer made creditor better off than if liquidated under Ch7

           [Under Ch7, secured get full amt of debt, unsecured pro-rata] 

i. Perfection

Better off b/c would have been unsecured otherwise and


paid pro-rata under Ch7. 
ii. Payment

Unsecured Loan: better off if paid in full b/c Ch7 pro-rata 






Secured Loan: 
Collateral > Loan: not better off b/c would have




     received full payment in Ch7





10k loan, 20k collateral 

Collateral < Loan:  might be better off depending on




      amount 





40k loan, 20k collateral





30k payment ( better off





10k payment ( not better off

6. Defenses/Exceptions to Preference § 547(c)
i. Substantially Contemporaneous Exchange 

§ 547(c)(1)
a. Parties intended a secured loan from beginning
b. Payment w/ a check – takes days for check to clear
ii. Regularly Scheduled Payment/Ordinary Course of Business  § 547(c)(2)
iii. PMSI Perfected Within 20 Days § 547(c)(3)
a. No liability even if not perfected w/in 10-day grace period
iv. Creditor Gave New Value
§ 547(c)(4)
v. Build Up In Accounts and Inventory OR Proceeds § 547(c)(5) UNLESS Hurts Unsecured Creditors (then preference)

a. Preference if improvement in position – increase in Inv/AR
b. If (Amt of Loan - Value of Collateral)bankruptcy > (Same)90days/1yr before, then difference is avoidable

c. Rasmussen Way
i. Start of preference period? – (1yr OR 90 days)

ii. Bifurcate claim into secured and unsecured 

iii. Focus on unsecured claim 




     (1) Undersecured 90 days ago (L>C) ( deficiency [unsecured claim] 








$2M Loan, $1.7 acct/inv ( $300k unsecured




           Compare to today’s deficiency – improvement in position?









$1.8M acct/inv ( $200k unsecured










$100k improvement – preference!




      (2) Oversecured 90 days ago ( cannot improve position ( no preference


$2M Loan, $2.1 acct/inv ( $0 unsecured






Compare to today’s deficiency – improvement in position?



     $2.2 acct/inv ( $0 unsecured




no improvement

7. Combining Discrete Transactions For a Preference Recovery 
i. P.A. Bergner v. Bank One
ii. Substance prevails over form by combining (stepping) discrete transactions together to allow a preference recovery

OPERATING THE DEBTOR
Relief From Stay 
1. Grounds for Relief

i. For Cause including Lack of Adequate Protection  362(d)(1)
1. Court has discretion – abusive behavior by debtor, d’s default under plan
2. Debtor has burden of proving lack of cause  365(g)
ii. Debtor’s Lack of Equity in the Property – debt > property value  362(d)(2)
1. Debtor has no equity in property AND 
i. Determined by valuation of property 
ii. Market value of foreclosure value (is property disposed on the market?) 
2. Property is not necessary for an effective reorganization
i. Satisfied automatically for Ch7
ii. Show 2 things
1. Property will be used in the reorganization  AND
i. Necessary to keep business running  
ii. Other assets’ll become less valuable
2. Reasonable prospect of successful reorganization within a reasonable time.  Timbers
3. Creditor has burden of proof that debtor has no equity in property  365(g)
iii. Single Asset Real Estate  362(d)(3)
1. Real property constituting single property/project, other than residential with fewer than 4 units, which generates substantially all of debtor’s gross income and on which no substantial business is being conducted by debtor other than operating the real property and activities incidental thereto having aggregate noncontingent, liquidated secured debts in amount no more than $4,000,000 [§ 101(51B)]

2. Unless debtor files a reorganization plan or begins monthly interest payments within 90 days from the start of the case.
2. Forms of Relief

i. Lifting of Stay
ii. Modification of Stay
iii. Conditioning Stay on Trustee Taking Specific Action (to protect interest)
Adequate Protection
Adequate protection is intended to reduce SC’s risk of loss from the stay by requiring the trustee to maintain the value of the collateral so that SC gets as much as would have gotten if immediate foreclosure.

If collateral worth $100 at the time SC asks for adequate protection, it should be entitled to $100 at the end of the bankruptcy process.

1. Who Can Seek Adequate Protection and Why?  
i. Who?

1. Holders of interest in property of estate, not unsecured creditors  362(d)(1)
2. Secured creditors, Lessors, Co-owners of property, etc.
ii. Why?

1. Stay prevents immediate foreclosure
2. Risk that collateral/property may decline in value (fewer proceeds leading to a greater deficiency)
3. More of a problem for Ch11, since prompt liquidation in Ch7
4. Adequate protection is intended to reduce SC’s risk of loss from the stay by requiring the trustee to maintain the value of the collateral so that SC gets as much as would have gotten if immediate foreclosure.
2. When Is Adequate Protection Required?   361
i. SC cannot take property and foreclose on it due if…
1. Property Subject to Automatic Stay  362(d)(1)
2. Debtor Uses Property 363(e)
3. Debtor Sells or Leases Property 363(e)
4. Equal or senior lien on property  364(d)(1)(B)
3. Is there a need for adequate protection?
i. What is the present value of the property/collateral?

ii. If stay is left in effect and the estate deals with the property as proposed, what is likely to happen to the value of the property?
iii. Does an oversecured creditor have an adequate equity cushion?
iv. What is the likelihood of a successful reorganization?
4. Amount?

i. So that creditor gets same amount as if immediate foreclosure
5. Methods of Providing Adequate Protection

i. Periodic Cash Payments to the extent of any decrease in value of an entity’s interest in the property 361(1)
ii. Additional or Replacement Lien to the extent of any decrease in value of an entity’s interest in the property 361(2)
iii. Indubitable Equivalent of the entity’s interest in the property  361(3) – means of protection that ensures that claimant gets no less than value of the property
6. No Interest to Undersecured Creditors ($50 loan, $25 collateral)  Timbers
i. Adequate protection protects only against collateral’s depreciation
ii. Creditor is not entitled to interest during the stay since foreclosure is delayed
7. Relief from Stay for Lack of Adequate Protection
i. § 362(d)(1)
8. Failure of Adequate Protection – Superpriority 507(b)
i. If adequte protection turns out to be inadequate, the shortfall will be a priority claim senior to all administrative expenses.
Administrative Expenses 

2. First priority after secured creditors in distribution of the estate.   

3. Allowable Adminstrative Expenses  503
i. Superpriority claims for failure of adequate protection  507(b)
ii. Post-petition costs of preserving estate 503(b)(1)(A)
1. “Actual and necessary costs of preserving the estate” 

2. Cost of operation and ownership of business

3. Obligations under executory Ks (entering/assuming), in case of breach

4. Compensation of Trustee 

5. Harms from Postpetition Torts Committed in Operating Property of the Estate  Reading
6. Prepetition Activities That Create Ongoing Obligations Under Non-Bankruptcy Law.   Wall Tube 

i. 28 USC § 959(b)allows state to collect costs from responding to improper disposal of hazardous substances.

7. Purchasing License Microsoft
8. Not Purchasing Inventory – ordinary postpetition claim  Microsoft
iii. Post-petition taxes 503(b)(1)(B)
iv. Compensation and Reimbursement 503(b)(2) 

1. Trustee, attorneys, professionals

v. Expenses of involuntary petition 503(b)(3)(A)
vi. Etc.  503(b)(3)(B) – 503(b)(6)
Executory Contracts & Unexpired Leases

	Valid and Executory Contract

	Should the Trustee Assume Contract?

	Assumption & Limitations

	Rejection

	Assignment After Assumption


1. Is there a Valid Contract To Be Assumed?
i. Consideration?
ii. One-time purchase?

2. Is Contract Executory?

i. Debtor obliged to another party

ii. Another party obliged to debtor

iii. Material performance still required by both sides

3. Should the trustee assume, assign, or reject it?

a. Depends on whether contract/lease is an asset or a liability – is it favorable?
i. K for Debtor to buy oil from X for $50

1. Asset: current price of oil is $75

2. Liability: current price of oil is $30

4. Can Contract be Assumed?
i. Trustee may assume or reject w/ court’s approval after notice & hearing 365(a)
ii. Brings the contract into the estate
iii. Ipso facto clauses are not enforced and do not prevent assumption.  365(b)(2)
iv. Must be timely 365(d)
1. Ch7: 60-day window s.t. extension -- otherwise deemed rejected
2. Ch11: up to confirmation s.t. reduction  -- otherwise deemed rejected
v. Limitations
1. Shopping centers  365(b)(3)
2. Real estate leases 365(d)
vi. Agreements Which Cannot be Assumed/Assigned  365(c)
1. Contracts to Loan Money or Issue Securities
365(c)(2)
2. Nonresidential Leases terminated before bankruptcy  365(c)(3), (4)
3. Where (A) non-debtor objects to such assumption and (B) K not assignable to 3rd party under non-bankruptcy law, which excuses non-debtor from accepting perf from someone other than Debtor 365(c)(1)
a. 2 Approaches to (B)

i. Hypothetical Test– whether debtor could assign K to hypo third party under non-bankr law, even if it would not (Perlman, 1st Cir)
ii. Under Actual Performance Test – whether K would actually be assigned to a third party for performance, s.t. non-debtot would get performance from someone other than contracted (Institut Pasteur, 9th Cir) 

b. Patent License Cases
i. Institut Pasteur
1. Actual Test to avoid forfeiture of K
2. Non-bankr law [federal patent law] provides patent licenses not assignable to another entity & non-debtor objects.

ii. Perlman
1. Hypothetical Test result in forfeiture of K 

2. Non-bankruptcy law [federal patent law] provides patent licenses not assignable to another entity & non-debtor objects.

5. Assumption of Contract/Lease in Default  365(b)(1)
i. Estate accepts obligation to perform under contract.  Requirements:
a. Cure default or provide adequate assurance of prompt cure (A) 
Defaults under ipso facto clauses need not be cured (which allow K termination if bankruptcy petition is filed)
b. Compensation or adequate assurance of prompt redress for monetary loss caused by default  (B)
c. Adequate assurance of future performance (C)
6. Rejection Constitutes Breach
i. Trustee may assume or reject w/ court’s approval after notice & hearing 365(a)
ii. Rejection is a breach under § 365(g) and K is transformed into a damage claim against the estate § 502(g) – allowed unsecured claim.  
a. Amount of claim determined by non-bankruptcy contract law – to pace where would have been had contract been performed
b. Amount party would actually get likely not the full amount, because would be paid pro-rata with the rest of unsecured creditors
iii. What happens 

1. Estate no longer under an obligation to perform

2. Estate not entitled to receive benefits of K

3. Rejection creates an unsecured prepetition claim for the non-debtor

4. The claim is dischargeable in the bankruptcy proceeding

iv. Example

1. Debtor obligated to build house for $100k, which would cost him $110k to do.  Another builder could construct for $120k.  Rejection gives rise to damages of $20k.  Landowner has an allowed general claim of $20k and would share in bankruptcy estate w/ other allowed general claims.
v. Security Interests: Rejection has no effect on secured status
1. While rejection of lease breaches lease, it does not effect lessor’s secured status, where lease payments are secured by a SI.  Leasing Services 
vi. Covenant Not to Compete: no longer enforceable after rejection
1. Covenant not to compete no longer enforceable after debtor rejected K b/c it terminated when K was rejected.  Other party may file claim for breach of K under § 502(g).  In re Register
7. Assignment after Assumption
i. May be assigned if (1) properly assumed and (2) provides adequate assurance of future performance regardless of whether there has been a default  365(f)(2)
ii. Ineffectiveness of restrictions on assignment
1. Trustee can assign K notwithstanding provision in contract that prohibits assignment.   365(f)(1)
iii. Liability of Trustee After Assignment
1. Once trustee assigns K, assignee, and not debtor, is liable for breach regardless of state law.  365(k)
Critical Vendor Orders, Paying Pre-Petition Claims ASAP
1. Summary
i. Debtor pays prepetition claim under extraordinary circumstances before general distribution to prepetition claims 
	Product Warranty Claims
	Employee Claims
	Critical Vendor Claims

	- protect debtor’s  reputation
	- continue to work for debtor

	- continue deliveries


2. 363(b)(1)
i. Trustee may use/sell/lease property of the estate other than in the ordinary course of business after notice and a hearing.

3. Tests
	Kmart for Vendors
	CoServ


i. Kmart for Vendors (went over in class)
1. But for immediate full payment…
a. Vendors would cease deliveries while litigation continued  AND
b. Business will gain enough from continued transactions w/ favored vendors to provide some residual benefit to remaining, disfavored creditors, or at least leave them no worse off.
2. Attempt made to ensure that vendor will get payment for future deliveries, such as letter of credit.
ii. CoServ For All Kinds of Claims
1. Debtor must deal w/ claimant.  Show why dealing w/ claimant is indispensable to profitable operations or preservations of the estate.  
i. Debtor’s customers, sole suppliers of given product, and creditors having control over valuable property of estate satisfy this condition.
2. Failure to deal w/ claimant risks probable harm or eliminates an economic advantage disproportionate to the amount of the claim
i. Compare loss to the business by payment to economic harm avoided by making a payment
ii. Paying $100k to recover $10k does not make sense
iii. Show meaningful economic gain to estate or that going concern value will result or that serious economic harm will be avoided which is materially less than loss to busins
3. No practical or legal alternative to payment of the claim
i. Practical: deposit or cash on delivery 
ii. Legal: if a contract, as long as debtor performs post-petition, so must the claimant
Borrowing Money by Debtor in Possession 
1. Cross-Collateralization

i. Potential creditor wants SI in postpetition assets to secure both prepetition and postpetition debts
ii. Problem: hurts other unsecured creditors
iii. Not permissible – In re Saybrook
1. Not authorized under § 364 – (c) and (d) only aply to future extensions of credit and do not allow granting of liens to prepetition loans.

2. Outside of scope of BCt’s equitable power

iv. May Be Permissible - SDNY Guidelines for Financing Requests
1. Extraordinary Provision 

i. Business operations would otherwise fail?
2. Extent of notice provided
3. Comparison of terms w/ cross-collateralization w/ terms without
i. Lender wouldn’t accept other terms?

ii. Unable to obtain other financing?

4. Degree of consenus among parties in interest supportive of C/C

i. Financing in GC’s best interest?

5. Extent and value of prepetition liens held by prepetition lender (and in particular amount of any “equity cushion” that it might have) 
6. Whether C/C will give an undue advantage to prepetition lenders w/o a countervailing benefit to the estate
2. § 364 – Obtaining Unsecured Credit – Administrative Expense Priority 
i. Unsecured Debt In Ordinary Course of Business  


364(a)
a. No notice or hearing
b. Allowable as an administrative expense under § 503 – unsecured but has priority over prepetition unsecured claims
ii. Unsecured Debt Outside of Ordinary Course of Business 

364(b)
a. Unusual Circumstances like a large loan to finance a new project

b. Court approval after notice and hearing required to get administrative expense priority status

3. Prospective Lenders Want More Than Administrative Expense Priority 364(c)
i. DIP unable to obtain credit without offering more than administrative expense
ii. Court, after a notice and hearing, may authorize…
1. Super-Priority – ahead of all admin expense claims and superpriority admin expense claims from failure of adequate protection.  364(c)(1)
2. Lien on unencumbered property  364(c)(2)
3. Junior lien on encumbered property  364(c)(3)
4. Prospective Lenders Want Even More Priority – Senior or Equal Lien 364(d)
i. DIP unable to obtain credit w/o offering lien equal or senior on encumbered property
ii. Court, after a notice and hearing, may authorize senior/equal lien on encumbered property
iii. Adequate protection must be provided to the original lienholder.  364(d)(1)
Abandonment of Property
1. Abandonment of Property by Trustee - § 554
i. No value and no benefit to the estate
1. Collateral<debt (no equity) but make sure not needed to reorg under Ch11
ii. Notice and hearing required
Sale or Lease of Assets
1. Sale in Ordinary Course of Business?
i. Yes – trustee may enter into transaction w/o court’s involvement  363(c)(1)
ii. No – notice and hearing required to approve transaction  363(b)(1)
1. Appeasing creditors is insufficient
2. Need good business reason for sale – advantageous to the estate  Lionel
a. Earns a good profit
b. Brings in vital cash
c. Disposes of burdensome or unprofitable property
d. Whether asset is increasing or decreasing in value

e. Effect of sale on future reorganization plans – further or hamper?
2. Adequate Protection: if creditor objects, court may prohibit or condition use/sale/lease on debtor providing the creditor with adequate protection
3. Unaffected by Ipso Facto Clauses 363(l)
4. Selling Asset FREE and CLEAR of Any Interest In Property Other Than Estate’s  § 363(f)
i. 1 of 5 Conditions Must be Met 363(f)
1. Non-bankruptcy law permits sale of such property free and clear 
  - (buyer buys good w/o knowledge that inventory is under SI, UCC)
2. Such entity consents
3. Interest is a lien and price at which property to be sold is greater than the aggregate value of all liens on such property
4. Interest is in bona fide dispute 
  - (is SI valid under the UCC – inadequately described collateral?)
5. Entity could be compelled, in legal/equitable proceeding, to accept money satisfaction of such interest 
  - (TWA, $ for employee discrimination claim)
ii. “Interest in property” includes claims connected to or arising out of assets being sold  TWA
1. Successor liability claims where assets of the debtor gave rise to those claims are included, not only mortgages, liens, money judgments, etc.
2. Employment discrimination claims 
iii. Sale Order Extinguishes Lessee’s Possessory Interest

Qualitech
1. § 365(h) does not preseve that interest b/c it only applies when trustee rejects an unexpired lease
2. Sale is free and clear under § 363 as long as lessee is granted adequate protection for his interest upon request
Use of Assets
i. See Sale and Lease of Assets
CHAPTER 7 LIQUIDATION
Disposition Of The Case
1. Ch7

a. Distribution

1. Trustee releases to SCs or sells gathered assets and distributes proceeds according to the priority scheme. 

b. What happens to debtor

1. Corp loses all assets.  No discharge of unpaid obligations at the end b/c unnecessary b/c no assets and no one else to sue.  After bankruptcy, dissolution under state law.

Distribution of Assets
	Equitable Subordination of Claims
	726(a), 510 

	Order of Payment
	725, 726

	Pro-Rata Payment
	726(b)


1. Subordination of Claims  510
i. Contractual subordination agreement 510(a)
ii. Claims arises from purchase/sale of security/stock of debtor 510(b)
1. Claim subordinated to security sold or stock
2. Ex: insolvent corp violates securities law when issues stock
iii. Equitable subordination - § 510(c)
1. Some fault on claimant’s part, like fraud, undercapitalization, or using the debtor as an alter ego
2. Clark Pipe Test 
i. Claimaint engaged in inequitable conduct
1. fraud, illegality, or breach of fiduciary duties
2. undercapitalization
3. total control in directing debtor’s activities, making management decisions (alter ego)
ii. Misconduct injured other creditors or gave unfair advantage to claimant
iii. Equitable subordination not inconsistent w/ Bankr Code
3. Examples
a. Overreaching insider – fraudulent conveyance
i. Shareholder converts worthless stock into valuable debt to revive the failing firm 
ii. Shareholder gives company a last-minute loan which increases risk that other creditors will not recover.
b. Third-party creditor who acts selfishly at expense of debtor or other creditors
c. No equitable subordination in Clark Pipe because 
1. Creditor can do pretty much anything to improve status of existing claims or seek collection by using his bargaining position, including refusing to make further loans needed by debtor, except voidable preferences and fraudulent conveyance.

2. Control of debtor based solely on exercise of powers found in industry-standard loan agreement.

2. Order of Payment Unless Subordination
	Secured & Nonavoided Claims 
	725

	Ultrapriority Claims
	364(c)(1)

	Priority Claims
	726(a)(1)

	General Unsecured Claims
	726(a)(2)

	Unexcused Tardy Claims
	726(a)(3)

	Penalty Claims
	726(a)(4)

	Interest on Claims
	726(a)(5)

	Payment to Debtor
	726(a)(6)


b. CHECK THAT CLAIM IS ALLOWED!

i. Secured Claims and Nonavoided Property Interests   725
1. “Dispose of any property in which an entity other than the estate has an interest, such as a lien, and that has not been disposed of under another section”
2. Secured Creditor gets either
a. Cash equal to total amount of secured claim from sale of collateral
b. Collateral returned
3. Deficiency treated as a separate unsecured claim

	Pro-Rata Payment  726(b)

	i. Claims in priority level not paid until all claims in next highest level paid

ii. If funds insufficient to pay all claims at a particular level, claims within the level are prorated.


ii. Ultrapriority Claims  364(c)
1. DIP Obtaining Financing - when prospective lender wants more than administrative expense priority and DIP unable to find other financing
2. Failure of Adequate Protection
iii. Priority Claims  726(a)(1) 
1. Timely filed or tardily filed when trustee starts distribution 507(a)(1) – (9)
i. Administrative Expenses
1. Superpriority Claims from 507(b)– failure of adeq prot
2. Adminstrative Expenses Under 503
ii. Involuntary Case Gap Claims under 502(f)
iii. Wages, Salaties, Commissions
iv. Contributions to Employee Benefit Plans

v. Claims of Grain Farmers/Fishermen
vi. Consumer Layaway Claims
vii. Alimony, Spousal or Child Support
viii. Unsecured Prepetition Taxes
ix. Capital Requirements of Insured Depository Institutions
2. See 726(a)(5) if money left over after 726(a)(1) – (4)
iv. General Unsecured Claims 726(a)(2) 
i. Filed Timely and Allowed under § 502       726(a)(2)(A),(B)
ii. Filed Tardily due to creditor’s lack of notice  (C)
iii. See 726(a)(5) if money left over after 726(a)(1) – (4)
v. Unexcused Tardy Claims 726(a)(3) 
i. Filed late without any justification
ii. See 726(a)(5) if money left over after 726(a)(1) – (4)
vi. Penalty Claims 726(a)(4) 
i. Claims for punitive, exemplary, or multiple damages or for fines, penalties, forfeitures that do not constitute compensation for actual pecuniary loss. 
ii. See 726(a)(5) if money left over after 726(a)(1) – (4)
vii. Interest on Claims 726(a)(5) 
i. Post-petition interest on all claims under 726(a)(1) – (4)
viii. Payment to Debtor 726(a)(6) 
i. Any remaining property of the estate is paid to the debtor
Discharge & Denial
· Fraud or misbehavior directed towards creditors or their collection efforts
Liens on future income- liens on future earnings do not survive discharge- Local Loan Company v Hunt
1. What is Discharged?  727(b), 523
i. Except as provided in 523, all Debts arose before order of relief and any liability on allowed claims under 502 if claim arose b4 commencement of case, whether or not proof of claim filed, and whether or not claim allowed under 502.  § 727(b)
ii. Exceptions to Discharge 523
1. Money, property, services, etc. obtained by fraud  (a)(2)
2. Willful and malicious injury by debtor [intentional torts] (a)(6)
3. Etc.
2. When is Discharge Not Granted? 727(a)
a. Debtor Not Individual – corp only gets orderly liquidation of estate  727(a)(1)
b. Transfer of Property with Intent to Hinder, Delay, or Defraud Creditors   727(a)(2)
i. Conversion Of Nonexempt To Exempt Property On Eve Of Bankruptcy  Tveten
1. Conversion is permissible if astute pre-bankruptcy planning

2. Conversion not allowed if done w/intent to hinder, delay, defraud creditors  
a. Fraudulent intent based on extrinsic evidence

i. Liquidated entire net worth of $700k in 17 transfers
ii. Owed $19M to creditors
c. Other Acts in Ch7  727(a)(3) – 727(a)(9)
i. Destruction or Concealment of Books and Records  
ii. Submitting false claim, witholding documents, perjury, bribery, extortion, other fraudulent acts
iii. Failure to account for loss of assets
iv. Violation of court order for refusal to respond to material question
v. Acts comitted in insider case
vi. Prior discharge obtained under Ch7 or Ch11 – case commenced within 6 years
vii. Prior discharge obtained under Ch12/13–case commenced within 6 years unless…
3. Effect of Discharge  524
i. Voids any judgments obtained w.r.t. discharged debt
ii. Injunction against actions to collect debts
iii. Discharge does not affect the liability of any other entity for the debt.  524(e)
4. Exempt Property  522
i. Not subject to liquidation and not seized by unsecured creditors
ii. State exemptions – (1) homestead exemption and (2) specific exemptions
iii. Federal exemptions - (1) homestead exemption, (2) wildcard exemption, and (3) specific exemptions for kinds of property

iv. Debtor’s residence [522(d)(1)], etc….
5. Dismissal  707
i. For cause, after notice and hearing 707(a)
1. unreasonably delay by debtor that’s prejudicial to creditors
2. nonpayment of fees/charges 
3. failure to file info required by 521(1) in a voluntary case
ii. On motion of court or trustee only, 707(b)
1. granting of relief would be a “substantial abuse” of this chapter
CH 11 REORGANIZATION

Appropriate and Proper?
· Insolvent?

· Sufficient debt?
· Would benefit from new capital structure?

· Could become profitable?

Denial of Discharge

1. § 1141(d)(3)(C) 
Reorganization Plan Process

1. General Info

a. Discharge of unpaid obligations at the end of the proceeding under § 1141.  However, discharge divides future earnings among creditors since they become part of the estate under § 541.

b. Reorganization = new capital structure which must recognize priority claims and interests enjoyed under nonbankruptcy law.

c. “Absolute priority rule” in § 1129 

ii. Unless holders of interests/claims make a concession, each class must be paid in full before a junior class or any equityholders will be paid anything.

iii. Even if a class decides as a group to make a concession, no single dissenter can be silenced unless awarded as much he would have received in a Ch7 liquidation. 

2. Reorganization Players
	Trustee  1104, 1108
	DIP  1101(1), 1107, 1108
	Examiner 1104, 1106

	prepetition group not in control
	prepetition group in control
	appoint to investigate


a. Unsecured Creditors Committee  1102, 1103 – seven largest willing to serve
i. Monitor, consult, participate, investigate
b. U.S. Trustee
3. Reorganization Plan

a. Purpose
i. Asks holders of claims/interests to accept new claims against or interests in the debtor in exchange for old ones

b. Process
i. Regular Process

1. Plan is drafted

2. Disclosure statement, like a securities prospectus, is prepared for holders of claims and interests.  § 1125  

3. Notice and hearing for court determination that statement contains adequate information.  Another plan of reorganization might be proposed.

4. Proponents may solicit acceptances for plan

ii. Expediting the Process

1. Debtor Treated as a Small Business Under § 1121(e)

i. Debtor may obtain conditional approval of disclosure statement, solicit acceptances, combine a hearing on discl statement with a hearing on confirmation of plan.  § 1125(f) 
2.  Similar practice by many judges in more straightforward cases, such as when plan calls for liquidating assets and distributing proceeds to creditors.

3. Status conferences under § 105(d).  

c. Steps
1. Alteration of the Business
2. Creation of a New Capital Structure
i. Determine value of the Debtor
ii. Determine correct amounts of existing and future claims 
iii. Determine correct allocation of values to be distributed to various creditors
3. Allocation of the New Rights to Prepetition Creditors
d. Who may file plan?  When?  1121
1. Small business debtor
i. 100 days of order of relief: debtor only  1121(e)(1)
ii. all plans filed within 160 days 1121(e)(2)
iii. court may increase/decrease 100/160 day periods after notice and hearing 1121(e)(3)
2. Not a small business debtor
i. 120 days of order of relief-- debtor only  1121(b)
ii. after 120 days or 180 days if debtor filed plan -- any party in interest: debtor, trustee, creditor 1121(c)
iii. court may increase/decrease 120-day period after notice/hearing 1121(d)
e. Plan Confirmation
1. Consensual Plan  1129(a)
i. Each class has accepted or is not impaired  1129(a)(8)
2. Cramdown  1129(b)
i. Confirmation over the objection of at least one class
ii. At least one impaired class must approve  1129(a)(10)
f. Contents of Plan  1123
1. Designates classes of claims and interests
2. Specifies the treatment for each impaired class 
3. Same treatment for members of a particular class
4. Provides adequate means for plan’s implementation

i. Debtor retains, transfers, sells or distributes estate property 
g. Impairment of Claims or Interests  1124
1. A class is impaired unless plan leaves unaltered the legal, equitable, and contractual rights of holder of claim/interest
2. Plan makes them worse off 
a. Impaired – worse off if owed $ and would only get principal, but not interest
Classification of Claims and Interests
1. Only substantially similar claims or interests may be placed in one class  1122(a)
a. Examples

i. Claims secured by real property

ii. Claims secured by equipment

iii. Claims of general creditors

iv. Interests of shareholders

b. Claims w/ different legal rights must be classified separately, not together
i. Not subst similar if different collateral (separate class for each secured claim)

ii. Not subst similar if same collateral but one claim has priority over the other
iii. Supplier ≠ Owner ≠ Employee 

c. Putting similar claims (same priority, etc.) into separate classes  Woodbrook
i. Acceptable if reasonable basis for putting similar claims into separate classes  

ii. Not acceptable if gerrymandering -  splitting up claims into more classes to achieve confirmation by creating a class of impaired claims that’ll vote for plan
1. Purposely placed to achieve 2/3 or 1/2 voting requirements for acceptance
2. Check 1123(a)(4) violation: different treatment for claims of same priority which should be in the same class
3. Woodbrook
a. Separate classification of 1111 created deficiency claim for nonrecourse secured loan.  
b. Suffic diff from other unsec claims b/c doesn’t exist outside Ch11.
i. Recourse status for non-recourse claims for purp of allowance 1111(b)(1)(A) 
ii. If nonrecourse, deficiency treated as a allowed unsecured claim.  

2. Separate class of small unsecured claims may be designated  1122(b)
3. All claims or interests in a class must be treated the same unless holder of less favorably treated claim or interest consents. 1123(a)(4)
i. Plan cannot give one type of claim 10 cents on the dollar and another 5 cents

ii. Pan cannot provide that some claims in a class be paid in cash and others in l/t promissory notes.

Disclosure Statement and Solicitation

1. What Is Solicitation for Acceptances/Rejections?  Century Glove
i. Requesting a vote, not merely presenting a draft of a plan for consideration for another creditor.
ii. § 1125 does not require that all communications be approved by the court.  
iii. Once adequate information is provided to a creditor, § 1125 does not limit communication b/w creditors
iv. Facts

1. Bank atty contacts other creditors seeking to convince to vote against plan and for Bank’s plan. Seek to designate (disqualify) votes under 1126(e).
2. When Can Solicitation for Acceptances/Rejections Take Place?
i. Conducted after plan and ct-approved disclosure statement have been sent to holders of claims and interests
ii. If there is an objection to a proposed disclosure statement, BCt conducts a hearing to determine whether the disclosure statement contains adequate info.  1125(b)
3. Adequate Information
i. Definition: Reasonably practicable that would enable a hypothetical reasonable investor typical of holders of claims and interests of the relevant class to make an informed judgment about the plan.  1125(a) 
1. investor having— 
(A) a claim or interest of the relevant class; 
(B) such a relationship with debtor as holders of other claims or
interests of such class generally have; and 

(C) such ability to obtain such info from sources other than disclosure required by this section as holders of claims or interests in such class generally have § 1125(a)(2)
ii. Factors for Evaluating Disclosure: (1) the events which led to the filing of a bankruptcy petition; (2) a description of the available assets and their value; (3) the anticipated future of the company; (4) the source of information stated in the disclosure statement; (5) a disclaimer; (6) the present condition of the debtor while in Chapter 11; (7) the scheduled claims; (8) the estimated return to creditors under a Chapter 7 liquidation; (9) the accounting method utilized to produce financial information and the name of the accountants responsible for such information; (10) the future management of the debtor; (11) the Chapter 11 plan or a summary thereof; (12) the estimated administrative expenses, including attorneys' and accountants' fees; (13) the collectibility of accounts receivable; (14) financial information, data, valuations or projections relevant to the creditors' decision to accept or reject the Chapter 11 plan; (15) information relevant to the risks posed to creditors under the plan; (16) the actual or projected realizable value from recovery of preferential or otherwise voidable transfers; (17) litigation likely to arise in a nonbankruptcy context; (18) tax attributes of the debtor; and (19) the relationship of the debtor with affiliates.  In re Metrocraft
4. Getting into Trouble
i. A person who solicits acceptance or rejection of a plan in good faith is not liable for any law, rule, regulation governing solicitation.  1125(e)
ii. On request of a party in interest, and after notice and hearing, the court may designate any entity whose acceptance/rejection of plan … was not solicited or procured in good faith or in accordance with provisions of this title.  1126(e)
Voting, Acceptance, and Claims Trading In A Particular Class
1. Has a class accepted plan?  1126
i. Classes of creditors and shareholders vote for acceptance  1126(c)
ii. A Class has accepted plan if acceptance by…

1. Creditors: amount ≥ ⅔, number of claims ≥ ½   [not counting votes
2. Interests: amount ≥ ⅔


      disqualified by 1126(e)]
3. 1 claim = 1 vote, not 1 creditor = 1 vote  Figter
iii. Unimpaired class presumed to have accepted plan.  1126(f)
1. Plan leaves unaltered legal, equitable, contract rights of holder of claim/interest  1124(1)
iv. If holders do not receive/retain property under plan, class deemed not to have accepted plan.  1126(g)
2. Purchasing Claims & Disqualifying Bad Faith Votes 1126(e)
i. BCt disqualifies votes not procured & exercised in good faith  1126(e)
ii. Additional Claims May be Acquired in Good Faith by Pre-Existing Creditor
1. For purpose of blocking existing plan or fostering a new one
2. Good faith = protecting creditor’s interest.  Figter
3. Creditor allowed to acquire add’l claims to preserve what he reasonably perceives to be his fair share of debtor’s estate.  Gilbert (quoted in Figter)
iii. Claims Acquired in Bad Faith – Ulterior Motive
1. For purpose of blocking existing plan or fostering a new one
2. Having an ulterior motive, not only protecting its own interests
i. Not pre-existing creditor buys claim for purpose of blocking action against it.
ii. Blocking confirmation of debtor’s organization plan in order to take over and control the debtor.  Allegheny
iii. Creditors associated w/ competing business try to destroy debtor’s business to further their own
iv. Insider of debtor purchases claims to block plan/foster new 
Plan Confirmation, Cramdown, & Absolute Priority Rule
1. Requirements for Confirmation  1129(a)
i. Check 1129(a) for provisions not listed below 
ii. Complies with all provisions, including disclosure and solicitation.  1129(a)(2)
iii. Plan must be proposed in good faith  1129(a)(3)
iv. Best interests if creditors test  1129(a)(7)(A)
1. Each holder of claim/interest in impaired class either 
a. accepted the plan or 
b. property having a PV ≥ amount would receive in Ch7 liquidation (all unsecured together as pro-rata)  
i. Check Till for interest rate
v. To avoid cramdown, each class must have accepted plan or be unimpaired under it.  1129(a)(8)
1. Unimpaired = plan leaves unaltered legal, equitable, and contract rights of holder of claim/interest
vi. Admin expenses paid completely in cash, unless claimant consents to different treatment.  1129(a)(9)
vii. If plan impairs any class of claims, then plan must be accepted by at least one class of claims that is impaired.  1129(a)(10) 
1. Impaired = plan does not leave unaltered legal, equitable, and contract rights of holder of claim/interest
viii. Feasible Plan  1129(a)(11)
1. Conf not likely to be followed by liquidation or further need for reorganiz. 
2. All equity to same owner ( risk of bringing us to BCt again soon
2. Requirements for Cramdown– Confirmation Over Objection of Impaired Class(es) 1129(b)
Plan confirmed if all above requirements satisfied except for 1129(a)(8), which requires every class to accept the plan or be unimpaired.  Imposing a plan on the dissenting class.
i. Maybe better off w/o cramdown?  
a. By accepting a plan even if § 1129 gives them the right to insist on better treatment.  They might be better off getting 80c/$1 now than getting all of firm’s assets a year later.

ii. All requirements for confirmation satisfied, except 1129(a)(8)
a. Check Complies w/ all provisions, incl disclos/solicit  1129(a)(2)
b. Check Plan must be proposed in good faith  1129(a)(3)
c. Check Admin expenses paid completely in cash, unless claimant consents to different treatment.  1129(a)(9)
d. Check At least one impaired class must accept plan  1129(a)(10)
i. Impaired = plan does not leave unaltered legal, equitable, and contract rights of holder of claim/interest
ii. Check Feasible Plan  1129(a)(11)
iii. Conf not likely to be followed by liquidation or further need for reorganiz. 

iv. All equity to same owner ( risk of bringing us to BCt again soon
iii. Plan Meets Best Interests of Creditors Test for Dissenting Class  1129(a)(7)
a. Property having a PV ≥ amount would receive in Ch7 liquidation (all unsecured together as pro-rata)  

i. Check Till for interest rate
iv. No Unfair Discrimination of Dissenting Class (factors not in code)
Similar claims treated similarly (identical priority, suppliers, employees) 
unless good reason for differential treatment

- one class paid with cash, the other with l/t bonds
 
- disprorportionate amounts


Example: 
Trade: $100, SrUSC: $100, JrUSC: $100, Assets=$40



Plan: $40 to Trade, $25 to Senior, $0 to Junior



Pro-rata under Ch7 liquidation – each one gets $13.33
1. Reasonable basis for discriminatory treatment?
2. Can plan be implemented without discrimination?
3. Presence or absence of good faith?
4. Manner in which the class is treated under the plan.
v. Fair and Equitable for Dissenting Class, incl Abs Priority for Unsecured 1129(b)(2)
1. Holder of an individual claim/interest can demand at least what it would have received in a Ch7 liquidation.  (All unsecured together – pro rata)
2. Depends on which class objects
3. Secured Claims of Dissenting Class  – 1 or 3 Methods   1129(b)(2)(A)
a. Secured party retains lien and receives deferred cash payments
i. Value of collateral paid out over time
ii. PV of cash payments ≥ allowed amount of secured claim (value of collateral as of plan’s effective date).
iii. Check Till for interest rate
b. Secured party receives indubitable equivalent of secured claim
i. Receiving real property, for example 
c. Collateral Sold w/ Lien Attaching to Proceeds and Treated in Same Manner As (a) or (b) 
4. Unsecured Claims of Dissenting Class – 2 Requirements 1129(b)(2)(B)
a. Each creditor receives property equal to allowed claim
i. PV of property – cash, notes, stock = allowed claim amount
ii. Check Till for interest rate
b. Absolute priority rule (unless new value exception) 1129(b)(2)(B)(ii)
i. No junior creditor paid unless senior creditors paid in full
ii. All creditors in same priority class treated alike
iii. New value exception – Abs Prio Can be Violated If…
1. Old equity holders can invest new capital & receive in return interest in reorganized debtor equivalent to contribution even when seniors not paid in full  Case v. LA Lumber
2. Exception didn’t apply when exclusive opp’ty to stockholders (junior interest holders) where others could not bid on same interest or offer competing plan – “free from competition and w/o benefit of market valuation.”  Unfair benefit.
a. Facts: plan allows only old equity owners to contribute money and thus gain equity b/c tax benefits under plan were only useful to them
5. Equity Interests of Dissenting Class  – 2 Requirements 1129(b)(2)(C)
a. Holder receives or retains property ≥ greater of: fixed liquidation preference/ redemption price, or value of equity interest
b. Senior classes fully paid before junior classes
c. Check Till for interest rate
d. Preferred Stock Interests - § 1129(a)(2)(C)
i. Preference = right to instst that neither dividends or payments go to common shares unless preferred shareholders paid amounts analogous to principal and interest on a debt (liquidation preferences). 
ii. Reorganization plan must honor these preferences w/ provision of full payment, though not necessarily in cash.  If plan fails to do this, holders of more junior interests who hold common stock, may not receive property on account of their old interests.
e. Common Equity Interests - § 1129(a)(2)(C)
i. Plan must provide property w/ value ≥ value of common equity interests.
ii. This means that creditors may not capture entire value of solvent debtor.  

6. Ch7 Valuation 
a. None absent objection
b. Compares Ch11 Treatment and Ch7 outcome
3. Effect of Confirmation
i. Discharges all debts arose prior to confirm, except reestablished by plan.   1141
ii. New claims against firm take place

INTEREST RATE FOR PRESENT VALUE (PV) CALCULATIONS
1. Courts Will Work Up From Prime Till
a. Ch. 13 Cram-Down Provision for Installment Payments (1325(a)(5)(B)(ii)
b. Facts
i. $4k allowed secured claim based on retail installment contract w/ 21% APR
ii. BCt originally approved Prime Plus of 9.5 – 8% risk-free plus 1.5% risk factor
c. Options
i. Prime Plus or Formula  (Stevens Plurality)
1. Prime rate plus a risk factor based on the possibility of default
2. Risk factor of 1-3% depending on circumstances of the estate, nature of the security, duration of the feasibility of the organization plan.
ii. Prime Rate (Thomas Concurrence)
1. Risk-free rate or pure rate for money
iii. Presumed Contract Rate (Scalia Dissent)
1. Contract rate is presumptive rate but could be altered as necessary
INDIVIDUAL DEBTORS 

1. Overview
i. Discharge granted upon completion of reorganization plan
ii. Obligations under plan substitute for debtor’s pre-confirmation obligations
iii. Under the plan, Debtor repays some/all claims within 3-5 years
iv. Ch13 requires a greater total payment than Ch7 
2. Reorganization Plan Requirements 1321, 1322
i. Plan must provide for submission of sufficient portion of debtor’s future income and earnings to supervision of trustee to fund plan.
ii. Plan must provide for full payment, in deferred cash payments, of all priority claims (unless claim holder agrees to a different treatment)

iii. If plan classifies claims, must provide equal treatment of all claims in each class.
3. Confirmation of Plan  1325
i. If trustee or holder of an allowed secured claim objects to confirmation, the court may not approve the plan unless, as of the effective date of the plan  1325(b)(1)
a. The value of property distributed under the plan for claim is not less than the amount of the claim
b. The plan provides that all of debtor’s projected disposable income to be received in the 3-year period beginning on date first payment is due under plan will be applied to make payments under the plan.
ii. Disposable income means income that is not necessary to be expended for the maintenance of the debtor or debtor’s business.  1325(b)(2)
iii. Requirements

1. Plan must comply with provisions of BC
2. All required fees and charges must be paid
3. Plan must be proposed in good faith and not by any means forbidden by law.
4. Plan must meet best interest of creditors test

5. Secured creditors must vote for the plan, or retain their lien and get their payments equal to the value of the claim, or get their collateral.
6. Debtor must be able to make all payments under the plan and otherwise comply with the plan.
7. Plan must comply with the disposable income test
4. Discharge  Upon Completion of Plan 1328
i. All plan obligations and all § 502 disallowed obligations are discharged, including
(1) tax liabilities and (2) intentional torts [unlike Ch 7 which excludes discharge
under 523(a)(6)] and excluding debts under 1322(b)(5) and 523(5)(8)(9). 
ii. Early discharge may be granted after confirmation to debtor who has not completed making payments under the plan after a notice and hearing iff
1. extraordinary circumstances for debtor’s failure to complete payments 
2. value distributed for each allowed unsecured claim ≥ amount in a Ch7 liquidation
3. modification of the plan is not practicable under 1329
5. Secured Creditors

i. Payment (lien remains in place until payment is completed)

ii. Surrender of collateral
iii. Creditor approval
6. Ch7 v. Ch13

i. Scope of Choice - Walton

1. Rules

a. Debtors no longer have access to unfettered Ch7 relief.

b. Substantial abuse to qualify for dismissal of Ch7 petition under 707 includes debtor’s ability to pay substantial amount of his debt under Ch13.

2. Facts

a. Debtor’s monthly income > monthly expenses and surplus could be used to pay a substantial portion of his debts under a 5-yr plan
ii. Scope of Discharge - LeMaire
1. Intentional tort liabilities (“willful and malicious injury”) may be discharged under Ch13, which does not include 523(a)(6) on its list of dischargeable debts

2. Good faith in proposal of plan required by 1325(a)(3).
3. Presence or lack of good faith determined by totality of circumstances,. including…
i. Has debtor stated debts and expenses accurately?
ii. Fraudulent misrepresentations to mislead BCt?
iii. Type of debt sought to be discharged dischargeable under Ch7?
iv. Debtor’s motivation and sincerity in seeking Ch13 relief?
v. Public policy for not discharging the debt?
4. Strong public policy prohibiting discharge of a debt resulting from a willful and malicious injury following an attempted murder.
7. Converting Non-Exempt Assets into Exempt Assets on Eve of Bankruptcy - Tveten
i. Conversion is permissible if astute pre-bankruptcy planning

ii. Conversion not allowed if done w/intent to hinder, delay, defraud creditors  

1. Fraudulent intent based on extrinsic evidence

a. Liquidated entire net worth of $700k in 17 transfers

b. Owed $19M to creditors
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