I. Employment Law

A. At-Will employment

1. The current law

Clarke v. Atlantic Stevedoring Co. (1908), New York

96 Black Longshoreman hired pursuant to letter asking for 200 men.  Despite language indicating they would continue to be hired so long as good workers, they were terminated in favor of hiring white.  No K, only an advertisement.  No employment K, implied or  explicit.

“A contract of hiring, indefinite with respect to the term for which the contract shall run, in the absence of allegations that the term of the contract is fixed by statute or custom, is at most a contract terminable at will.”

Rooney v. Tyson (1998), New York Court of Appeals (S. Ct. equiv.)
U.S. circuit court certified question for this court.  “Does an oral contract between a fight trainer and a professional boxer to train the boxer ‘for as long as the boxer fights professionally’ establish a definite duration, or does it constitute employment for indefinite duration within the scope of the at-will rule?”  If indefinite – at-will.  Court concludes not indefinite.

2. Why an at-will rule?

4 possible types of systems:

At-Will

At-will w/ exceptions (what we have)

For cause as baseline rule

Inalienable right to job security

-Europe has inalienable, not waiveable.  More rigid system, higher unemployment. 

-Latin America: same as Europe.  Benefits for workers is not small, they are significant.  Increases unemployment, young workers hurt.  Inequality between inside and outsiders (inside – entrenched, outside-can’t get in)

-Montana: more job security.  Employers wanted it.  More predictability, law was a mess.  Does Montana have more rigidity like Europe/Latin?  No evidence yet.

The rule is best justified as a market mimicking rule:

Employees wouldn’t insist on it, usually, because they don’t need it.  Norms of the labor market prevent arbitrary discharge:

1) why get rid of good employees after finding and training them

2) reputation of employer at stake

3) life cycle model(a theory): the employee will have built up firm specific human capital, and is costing less than he is worth.

Employer would fight like tiger to keep the at-will rule because it would hurt them a lot.  I don’t understand why if it is so important that they don’t fire arbitrarily, see above. 

To evaluate a for-cause baseline rule we should evaluate the costs:  How expensive for employers to contract around it?  Not too much.  It may provide a wage premium for working at-will.

3. Exceptions to the at-will rule

a) Agreements

-Explicit agreements, a contract

Specific bargaining required for vague promises as binding (i.e., you can stay as long as you’re a good worker).

-Employee Handbooks

The trend is that employee manuals promise job security are binding(general agreement, about ¾ states)

Also, general agreement, handbook is binding, even if issued after starting employment.  Specific consideration because of better moral, better work.  Not binding if evidence of never being read by employee.

If handbook gives non-exclusive list of terminable offenses and a listed procedure for termination.  Information forcing.  

If the books have disclaimers (THIS IS NOT A CONTRACT) it must be clear.  

-Oral agreements:

Must be clear

Oral promise of job security more binding if bargained for.  Separate consideration required (most states require separate consideration).  Vague oral promises have more problems with enforcement than vague written promises.  Don’t want employers held hostage to off-the-cuff comments by supervisors.  Reliability concerns.    

McDonald v. Mobil Coal (1991) - Wyoming

Employee terminated and argues employee manual and course of action created a job contract, not an at-will employee.  Handbook starts with letter saying no K; but then makes a bunch of promises in terms of process towards termination.  Company did not follow this process w/ π.  Court believes it would be unfair to distribute a manual which workers believes makes promises, and allow company to renege.  The case was remanded to determine if Mobil’s employee handbook and course of dealing modified the employment relationship from one terminable at-will to one terminable only for cause. 

Dissent:  This case strikes the death knell for employment at-will in Wyoming.  

b) Public Policy

The defining case is one in which an employee is fired for refusing to do illegal act that would hurt 3rd party. 

1) what is source of standard?  Criminal, statute w/ civil, a regulation, or a private code (ABA, AMA).  Strongest case: criminal law.  Then we have a common law of tort, a civil statute, a regulation and a code of ethics.  Weakest case is a mere regulation and/or strong pragmatic interests against doing what employer wants (the airline case).    

2) second axis relates to third party interests (if none, than weaker case).

3) courts ought to be concerned about whether employer is saying is true or at least in good faith and reasonable (relying on a hunch is a weaker case). 

4) are there legitimate employer interest  (not in doctrine, but in background, posner in airplane case).

Different types of cases exception to at-will rule:

-refusing to do illegal act

-reporting illegal activity

-exercising rights understate law (work comp.)

-performing civic duty (jury duty)

-most states protect whistle blowers (but, it goes both ways)

-A discharge after a worker receives workers comp. is almost always prohibited.  

Is the court looking for a statute or are they looking for 3rd party effects?     
Tameny v. Atlantic Richfield (1980) – California

Employee fired because he did not comply with duties to support an antitrust conspiracy.  Although an at-will relationship, employer cannot fire for employee not performing illegal actions.  Furthermore, a tort, not just a breach – because obligation not just via K law, but imposed by law and based on social policy.

Pierce v. Ortho Pharm (1980) – New Jersey

Dr. Pierce was the head of a research project for a product involving saccharin.  It was slated to be submitted to FDA for approval.  She didn’t believe saccharin was safe for humans, but considered such a conclusion to be in dispute.  She refused to move forward on the project.  She was going to be assigned to other projects and considered this to be a demotion and resigned.  The Court views this as analogous to a termination and determines that an employee is not permitted to grind the wheels of corporate progress to a halt due to personal morals.  She believed it would be a violation of Hippocratic oath – but it only says can’t harm people.  This wouldn’t have harmed, only would have been submitted to FDA and the would make determination. 

Buethe v. Britt Airlines (1986) - Posner

Buethe a co-pilot refuses on two occasions to fly a plane citing safety concerns.  He is fired.  He is at-will.  Posner says at-will can be fired for good, bad or no reason.  But, Indiana (relates to state law) does recognize tort of wrongful discharge when fired as retaliation for exercising a statutory right.  Although fed law requires planes be safe it doesn’t give co-pilots cause of action.  

Whirlpool v. Marshall (Sec. of Labor) 1980

OSHA regulation does not create a general right to walk off the job whenever workers suspect a safety hazard.  Rather, workers must show that (i) they have a good faith, reasonably grounded fear of a “real danger of death or serious injury”; (ii) “there is insufficient time due to the urgency of the situation, to eliminate the danger through resort to regular statutory channels; and (iii) where possible, they have sought from the employer, and have been unable to obtain, a correction of the dangerous condition.

c) Implied covenant of good faith and fair dealing

Implied covenant of good faith: some states offering this.  Different cases

1) beginning career employees (weaker than #2, market can correct by reputation of employer for doing this, also no apparent cost savings for employer, but this person is very vulnerable)

2) late career folks who are about to vest (not a huge cost savings for employee and not much of opportunity for market to correct for such decisions by employers.  Stronger case than #1)

3) Commission employee just about to get big commission (cost savings, very opportunistic, a big market correction problem).

4) Discharges when people are taking lots of sick leave when earned.

These implied covenant cases may seem really messy, but could have rationale – see points in ( ) above.

If these are rejected, it should be that they are too unruly.  Slippery slope/line drawing problems.  If accepted, they promote fairness and efficiency according to points in ( ) above.

Interesting Point: this is a possible recognition of the life-cycle model of employment.  They protect the employee with for cause protection in the situations in which employee is likely to insist on it and employer is likely to agree to give it (another instance of market mimicking).  

Cleary v. American Airlines (1980) – California

Π was an employee for 18 years, accrued many benefits (pension, seniority).  ∆ had regulations which afforded some sort of due process for termination.  Π terminated without this process, claims to be fired for union activity.  Employee claims there was an implied covenant of good faith and fair dealing – “neither party will do anything which will injure the right of the other to receive benefits of the agreement.”  Court finds two factors which makes it conclude ∆ violated this covenant.  1) longevity of employment 2) the written regulations.  Therefore, these operate as an estoppel precluding discharge without good cause. 

d) theoretical points

Waiver:

The theory is that it doesn’t matter what the system is (at-will or for cause) as long as it’s waivable.  Then the parties can bargain from that point.

But:

-endowment effect (the default might create this)

-isn’t their going to be transaction costs for waiver

-maybe employees won’t waive rights when they should because they’d get more

-does this raise a paternalistic problem with labor law?

-but maybe paternalistic is necessary because information problems for employees.

Life Cycle:

-suggests three stage background rule early career (for cause), mid-career (at-will), late career (for cause).  

There may be good reason for “for cause” default rule.  It may be information forcing (which would eliminate the problems that Kim points out) and then the parties could bargain for something else.  Good bargaining might not be happening at this point because employees don’t know what they have.    

-In the future, should we choose 

(1) non waivable “pro-employee” rules

(2) waivable rights going to the employer.  

Non-waivable may hurt employees.  Or hurt some and help others.  Maybe it helps unionized workers and hurts non unionized.  

The big problem for employers is employee shirking and the big problem for employees is opportunistic behavior.  Any proposed fix should take this into account.

B. Discrimination Because of Age - Age Discrimination Employment Act (ADEA).  

1. Why are old people discriminated against?

What motivates it?  

a) Prejudice or Taste (of employers, coworkers or customers), statistical (referred to in cases as stereo-type).  

b) Statistical has two varieties 1) unsophisticated,  (i.e., old people get too tired too soon).  2) sophisticated, (i.e., the time between becoming productive and retiring is much shorter for older employee).  

c) opportunistic discharge (getting rid of workers at the end of the work cycle when they cost more than they produce)  This violates the implicit contract – see above.

d) failure to hire – because they aren’t in workplace long enough to get firm specific skills.  

Market may root out unsophisticated statistical reasons if not a true stereo-type.  The business incurs self imposed tax by not hiring a truly productive employee.  

Old people might be helped at the discharge end and hurt at the hiring end.  This could indicate that ADEA could hurt older workers by keeping employers from hiring them for fear of the problems with firing them.

About 9% of cases are non-hires.  About 2/3 are discharge cases.  Easier to prove and show damages.  Easier to prove because not against all the other candidates for hire.  

The statute is directed at prejudice and stereotyping.  The big theme of the Act is “individualized inquiry.”

-an employer can act on the basis of salary, years of service, or pension status without violating the ADEA.  

2. Disparate treatment: treated differently because of age. 

“Disparate treatment occurs when an employee is treated less favorably simply because of race, color, sex, national origin, or in our case, age. This is the most obvious form of discrimination. To be successful on this type of claim, proof of discriminatory motive is critical.”

Two ways to prove 

(a) direct evidence, smoking gun (policy to only hire under 40). 

(b) prima facie case (McDonnell Douglas test).

1) McDonnell Douglas test (PFC):

2) π establishes prima facie case

a. π within the protected age group

b. suffered adverse employment action

c. was qualified for position lost or not gained

d. a younger person was selected.

3)   Burden of production shifted to ∆ to state legitimate nondiscriminatory reason

4) Burden of production and proof shifted to π to show reason is pretext.

O’Connor v. Consolidated Coin Caterers (1996)

What if they hire a younger worker, but one still in class.  In this case replaced a 56 yr-old with a 40 yr-old.  S. Ct. said that still can establish a prima facie case.  The Act “does not ban discrimination against employees because they are aged 40 or older; it bans discrimination against employees because of their age.”  So, the Court wrestles with whether a 65 yr old replacing a 68 yr old establishes PFC.  Court applies this principle, “evidence adequate to create an inference that an employment decision was based on an illegal discriminatory criterion.”  The above example would fail when applying this principle. 

Easiest case is when a big age spread.  Harder when close or reverse.

3. Disparate Impact 

“Disparate impact is the result of more subtle practices, which on their face are neutral in their treatment of different groups but which in fact fall more harshly on one group than another. No proof of discriminatory motive is necessary, but if the practice is found to be justified by business necessity, the claim will fail.”

-Disparate impact for ADEA seems not available.

Why?

1) The context of age discrimination is less compelling to sex and race cases.

2) The disparate impact analysis can be a screen for alleviating subterfuge. 

Hazen Paper v. Biggins (1993) – S. Ct.

The ∆ fired a 62-year-old worker who sued under ADEA (Age Discrimination) and ERISA (Retirement Income Security Act).  ∆ found liable for both.  The ADEA claim was supported by a disparate impact theory (fired for being close to vesting under pension plan, and this gives rise to ADEA claim because most such folks are within the ADEA class).  Court said ADEA claims cannot be supported under this theory.  Although most folks close to vesting are old, the employer has to fire for age to violate.  Not to say it’s legal to discriminate according to seniority (closer to vesting), it is illegal under ERISA, but not under ADEA.

- Why is this not a disparate treatment?  Statute says “because of such individual’s age.”  

-Sound bite:  No ADEA liability unless age actually played a role in and had a determinative influence on the challenged employment decision.

-In Hazen: Court told which evil statute is aimed at and how to prove it.

Evil is Animus or stereotyping. And, you can’t prove by showing a proxy for an age factor.

Easy cases for employers are when they refuse to hire overqualified workers or fire because of pension about to vest. 

Frontiers questions:

If there is a perfect correlation between the attribute and age, courts have indicated they might find for employee – or at least let it be a jury question (survive motion to dismiss)

-Two courts of appeals have said employees should win these cases as a matter of law (eligible for medi-care employees are fired).

-So these could be not hiring folks eligible for Social Security or Medicare.

Sperling v. Hoffman-La Roche (1996) – U.S. District Court

Court considers the following list of factors considered in workforce reduction operation under the Hazen Paper framework of analysis:

(1) relatively high salary (fails, distinct from age)

(2) ample retirement (fails, same)

(3) age-related disability (fails, same)

(4) proximity to retirement (fails, same)

(5) perceived as less productive and/or less creative (succeeds, exactly the type of stereotype the Act designed to prohibit discrimination for)

(6) perceived to have limited skills (succeeds, same as #5)

(7) perceived as over qualified or over experienced (fails)

(8) no longer fits in organization (succeeds, same as #5)

EEOC v. Francis Parker School (1994) – 7th Cir.

School needed to hire drama teacher, decided to stay under $28,000 salary.  A 63-yr-old  with 30 years experience was rejected because he qualified for a salary which school could not afford.  A candidate w/ one years experience was hired.  Court refuses to apply disparate impact analysis per Hazen Paper.  Parkers policy of linking wages to experience is an economically defensible and reasonable means of determining salaries.  Unless the π can demonstrate that the reason given is pretext for a stereo-type-based rationale.  

Dissent:  disparate impact theory is designed to bring scrutiny on actions which, although not invidiously discriminatory, might perhaps be the product of unconscious or lingering stereotypes.

There is a split in the circuits over whether Hazen paper was the death knell to ADEA disparate impact claims.

Note:  a good disparate impact claim isn’t too far from a PFC.  The main idea is to show that the employer isn’t acting according to prejudice or stereotype.  Doesn’t a disparate impact claim show that he doesn’t want old people around?

Mixed motive cases:  when an employer doesn’t have anything against older people, but welcomes an action that impacts them adversely.  What if in this case the employer has selective concern?  He wouldn’t have let it happen if it hurt other workers.  It would be hard to root out, but should be unlawful.

4. Bona fide occupational qualification (BFOQ)

The idea is that this isn’t stereotyping at all.

Two step analysis.  1) whether the job qualifications are so necessary to the central mission of the employer’s business (i.e., whether age discrimination can be reasonably necessary to the normal operation of the particular business.  2) Whether the age requirements are something more than “convenient” or “reasonable”; the must be “reasonably necessary” to the particular business.  (i.e., either employee had factual basis for believing that substantially all such persons couldn’t perform job or it is impossible or highly impractical to deal with older employees on an individual basis).  

Easier test (to understand)

1) qualification reasonably necessary to the essence of the business

2) all or substantially all older people fail OR it is impossible/difficult to rely on non-age filters

-the test tends to flush out illegitimate over-broad stereotyping.

-some grounds seem unacceptable, such as “Customer’s just like dealing with young people.”  This argument failed for airlines for stewardesses.  

-This test seems to call for limited cost-benefit analysis

-Important to show that serious risk justify the discrimination

-Court allow more inaccuracy for age based than for sex or race.

-Judges have said that if safety concern, more latitude for employers to stereotype.

-Some taste may be permitted (i.e., the college campus security guard case. They want young folks to be able to relate to college students).

Hard Cases: when a little decrease in safety (or some other factor) but it results in too broad exclusion that eliminates some old people who could do it fine.

Easy cases for employees: when it’s easy for employer to test or when it relates to personal taste.  

Western Air Lines v. Criswell (1985) – S. Ct.

Related to BFOQ (Bona fide occupational qualification) defenses.  Airlines refused to allow pilots to become flight engineers at age 60 (when pilots must retire pursuant to FAA guidelines).  

Court concludes the airline’s justification does not pass BFOQ test.

Ellis v. United Airlines (1996) 10th Cir.

This circuit concludes that although Hazen Paper said they would not per se decide whether disparate impact claims were permitted under the ADEA, it should not be permitted.  This claim related to the airlines gender and age neutral weight restriction policy.  Π claims it discriminates against older workers.  Court finds that Congress specifically made ADEA different than Title VII, so as to prevent disparate impact claims.  Namely, legislative history indicates that congress specifically wanted it differently.  Also, congress specifically put disparate impact cause in Title VII (ex post), not so with ADEA.  Further, BFOQ clause in ADEA, not in Title VII, indicates no intention of disparate impact cause of action.  This BFOQ clause is similar to Equal Pay Act, which the S. Court interpreted to not include disparate impact claims.

5. Reduction in Workforce (RIF)    

Courts have struggled with finding a proper McDonnell type prima facie case for reduction in workforce (RIF) cases.  For starters, you can’t say they were replaced by a worker not in the protected class because they probably weren’t replaced at all.  The tension seems to turn on whether the π has to show some specific evidence of actual discrimination against older workers in the process of the RIF.

Possible ways to have proper RIF claim:

-A test similar to McDonnell test, but say that younger folks were kept to do similar job functions. (DC circuit) This lacks the animus requirement.  

-What if we add that need to find circumstantial or direct evidence that the employer intended to discriminate on the basis of age? (5th Cir.)

-Some argument that in such cases, the employee has to show also some direct or indirect evidence that employer wanted to get rid of old employees (more than the regular PFC).

6. Mandatory Retirement ban vs. Early Retirement Incentive Plans (ERIPs)

-Law prohibits mandatory retirement

-allows early retirement incentive programs

-does not permit targeted incentive plan. 

-policy behind the ban: a form of age discrimination based on malice.  You have to individuate, not just humiliate (your too old, retire).  

-we should expect employers to start paying older employees less because they can’t dismiss.

-we should expect to see lots of carrots to early retirement.

-this freezes out younger people (good reasons for young people and the work place).

With pressure to increase profit margins, companies often see reduction in the older worker force as a attractive option.  Why?  Long tenure, earns more money; entitled to substantial pensions, raise the company’s tab for health benefits.  Companies are trying to get around ADEA and still let older workers go.  One way is through early retirement incentive plans (ERIPs).  They give the employee early retirement incentives in exchange for employee’s signing away ADEA rights. 

Oubre v. Entergy Operations (1998) S. Ct. 

Older worker was having some performance difficulties.  The employee met with her supervisor and was offered a sum of severance money if she would sign a release.  The release was not statutorily sufficient to bar ADEA claims.  She did not 1) have enough time to think about it 2) have an option of canceling it within 7 days of signing it 3) it did not specifically mention the ADEA.(It did not comply with the OWBPA, the Act)  She brought suit under ADEA.  Employer claims she ratified the defective K by not giving back the consideration.  Court holds employers argument not sufficient.  Employees are going to spend the money; consequently, employers are going to have incentive to write defective severance agreements knowing money will be spent.  “π’s cause of action arises under the ADEA, and the release can have no effect on her ADEA claims unless it complies with the OWBPA.”

Breyer’s Concurrence: Defect in this instance should make the K voidable, not void.  

Dissent: Statute doesn’t specifically address the common law principle of ratification and “tender back”; therefore it should not displace this doctrine.  Is this dissent really saying common law rules should not yield unless congress is explicit.  

This common law default rule fell out of favor since the early 1900’s.  So this is striking to see it revitalized.  

LAW: Employee can’t waive right to future claims (i.e., they can’t sign K not to sue when they start employment)

Why:

-information problems

-Unwaivable rights tend to cause rigidity and unintended bad consequences.  

LAW: Retrospective Waivers are ok if adequately informed (i.e., I won’t sue you for anything that happened while employed.)

-an information forcing rule

7. The Real Results of the ADEA

For older people:

-reduces discriminatory discharges

-may or may not decrease discriminatory hiring (hard to know, but good reason for it to do so)

For all of us:

-increases price of goods (but trivial)

For people under 40:

-decreases available jobs

Generally:

-it redistributes from young to old

-distribute for yourself (from your younger life to your older life)

-keeps old people from being told “Your too old to do this job.”  Which is a good thing.

8. Possible Reforms 

-repeal it entirely

-ban opportunistic behavior (thus, expanding it a bit, and also maybe contracting it a bit)

-allow mandatory retirement

-switch from 40 to another age, say 55

-allow targeted ERIPS (I’m assuming this means they are not prohibited now if targeted) 

-What would you do?

C. Discrimination Against Disability 

1. Why have the ADA?

Why ADA?  To prevent taste based?  Customer based?  What about when it’s just costly to employ disabled, and not taste-based?

This seems to mandate affirmative action.  

-Congress said this going to put people in workforce that aren’t there and increase productivity.  -Possibly if we put them in work force rather than pay welfare we are saving.  

-But possibly we are paying more to get them into work than saving on welfare.  

-maybe if folks know they will be discriminated against they will not invest in human capital (improve themselves to be able to work)  - does this bolster the efficiency argument?

Congresses’ picture of disability act.  To avoid pointless and prejudiced exclusion.  The work place is built for able bodied norms and thus turns a morally irrelevant situation into a systematic source of discrimination.  

2. The Law

Basic Idea: 1) Otherwise qualified individual with  2) A disability is protected against discrimination

Protects those who are:

1) Disabled: a) Physical or mental impairment that b) substantially limits one or more of c) the major life activities of such individual, or

2) regarded as

3) record of disability 

Defenses

-direct threat

-can’t do essential functions (even with reasonable accommodations)

-unreasonable accommodation

-undue hardship (the reasonable accommodation would impose such)

3. Substantially limits 

The EEOC has construed substantially limits to mean inter alia that the π must be able to show she was unable to perform either a class of jobs or a broad range of jobs in various classes.

EEOC also states that temporary, non-chronic impairments of short duration, with little or no long term or permanent impact are usually not disabilities. – not substantially limiting.  Broken bones, bone spurs, don’t cut it (EEOC gets respect, not necessarily binding.  They put out interpretations, not regulations.)

However, Note from Vande Zande – An intermittent impairment that is a characteristic manifestation of an admitted disability, a part of the underlying disability that the employer must reasonably accommodate.  Thus, unlike a broken arm (a temporary impairment), something associated with the disability, though intermittent, needs to be accommodated.

Some conditions used to be treated as per se: blindness, severe depression, dyslexia, and others. 

Others were depending upon severity: asthma, high blood pressure, depression, and others.

1. disability will be assessed after ameliorative actions taken (they reject EEOC’s proposal).

Courts take a present tense, technical approach: substantially limits is present tense.  If they can avoid it through coping strategies, then it’s not presently limiting.

-remember the numbers argument.  If it included people with glasses the number in the statute would be much higher.

-a purposive argument: the people that would be included (if no ameliorative) would not be the type of people we’d expect the Act to protect.

Sutton v. United Air Lines (1999) S. Ct.

Two women apply to become pilots at United.  They are myopic.  Their uncorrected vision is too bad.  However, they have 20/20 with glasses or contacts.   They sued under ADA.  Court states: “A person whose physical or mental impairment is corrected by medication or other measures does not have an impairment that presently ‘substantially limits’ a major life activity.”  Also, court states that the inquiry whether disabled is an individualized one.  To allow a person to be evaluated in their uncorrected state runs counter to the “individualized” approach.  Otherwise, all the diabetics who are otherwise able to function would be found disabled because by not taking medication the disease could affect life activity.  Π’s argue that United has a vision requirement which is based on myth and stereotype and mistakenly believes their condition substantially limits their life activity in working.  But, employer can make decision based on physical characteristic, they just can’t do it for one that is regarded as one that substantially limits life activity.  Furthermore, the π’s are not precluded from a class of employment (global airline pilot), they can still be co-pilot or courier pilot.

4. Major Life Activity

Examples of major life activities: caring for oneself, walking, learning, seeing, hearing, speaking, breathing, performing manual tasks.

Reproduction does count as major life activity, but not sports.

-there is no need to allege that major life activity for you, but it’s best to allege it anyway.

The court expresses some skepticism about work being major life activity.  EEOC says look at everything else first.  

-one problem is that it creates a circular argument.  (I can’t work, it’s a major life activity, that’s what the act is to protect)

How to approach this question of what is a major life activity? 

-theoretical: What makes us fully or adequately human?

-less theoretical: Look to purpose of statute.  To protect people who were systematically disadvantaged.  

Bragdon v. Abbott (1998) – S. Ct.

Whether HIV is covered under the ADA.  Dentist does not want to fill a cavity of a HIV patient in his office.  He wants to do it in a hospital @ no additional cost to patient (except for hospital use).  Patient sues under ADA.  (Can’t discriminate for disability in offering services when one operates a place of public accommodation).   To determine whether covered, Court evaluates: 1) whether respondent’s condition constituted a physical impairment  2) identifies the life activity upon which respondent relies 3) tying two analysis together, whether the impairment substantially limited the major life activity.  Court concluded HIV in ADA.  The life activity argued was reproduction and child bearing.  Dissent concerned because reproduction and child bearing an important activity not a major life activity (analogous to day-to-day activity).  Dissent also argued a more individual approach (Did this condition alter this person’s life?) 

5. Regarded As

Remember the test is either (1) having impairment or (2) being regarded as having impairment.  Thus, if employer treats you like you have impairment, but you don’t, your in.  The analysis turns on the employers perception, a question of intent.

Classic case – high blood pressure, can be fixed so not substantially limits, but employer may regard as.  Or same with morbid obesity. 

-the best bet for employer is to say I don’t regard him as not being able to do the class of job, just not this job. 

Job Class: one must be regarded as not able to perform a job class:

Law: You are not impaired with respect to a major life activity of working, if it does not affect a class of jobs.

Why does this matter? Because people are not at a systematic disadvantage if no class of jobs is affected.   

How do we find out if frozen out of job class?

-geographical

-jobs with similar training

This class issue is highly manipulatable We’d be a lot better off with numbers to work with.
6. Record Of
Prosthetic Leg: covered

Cases seem to go:  With cancer get covered.  Had cancer, but cured don’t get covered. 

7. Otherwise Qualified

This means the employee must be qualified by education, training and so forth.  It also means the employee must be able to perform essential functions with or without reasonable accommodations.  Some disabilities prevent this: a paralyzed cop can’t be a regular cop, a teacher with brain trauma that prevents her from speaking can’t be a teacher.   

8. Essential Functions

-This relates to a defense of an employer.  They argue an employee can’t do the essential functions even with reasonable accommodation.  

-Essential functions mean: Fundamental duties, not marginal ones.  Job description and ads for job are evidence of such. 

If you have a bus driver who can’t hear choking children.  It’s a good chance that this will not be an essential function.  However, see case below.  

-What about a nurse that has disability and can’t lift patients?  

-What about shoe salesman has seizures?

To get details on this look at page 38-39 to see list.

Regarding the use of an assistant and essential function:  Is the assistant performing the essential function? Or does the assistant help the teacher perform the essential function?  Ex. A reader for a blind lawyer.  Reading is not the essential function.  Analyzing, etc. is the essential function.  

9. Reasonable Accommodation Analysis
The regulations define reasonable accommodation only by example: 

(1) making facilities used by employees readily accessible to and usable by handicapped persons,

(2) job restructuring, part-time or modified work schedules, acquisition or modification of equipment or devices, the provision of readers or interpreters, and other similar actions.

Majority view: costs must not be disproportionate to benefits; not a cost/benefit analysis (leg history adamant), but a chance for employer to show that the cost would be prohibitively expensive for the expected result.

-consider whether the benefits to the employee are significant and real

-also, whether this would cost the employer a great deal (not just in terms of $’s, would it disrupt workforce)

Another view would be whether the accommodation is effective and beneficial.  

You could have an accommodation that is not an undue hardship for the employer, but is categorically considered unreasonable.  

Examples:

Reasonable accommodations seem to be becoming categorical – ramps, yes, readers, yes.  Creating new job, no.  Telecommute, no (unless already permitting this.)  

What about building a ramp for wheelchair bound employee?  Generally this case taken as easy for employee.  Maybe because it allows access which might be the most significant aspect of accommodation.

What about employee asking for time off because of chemotherapy?  Is the unknown factor influential (how much time?).  Generally cases go for employee if specified, but for employer if indefinite.  

What about reassigning employee to a new/created job?  Employer not required to create position. Courts don’t want to 2nd guess employers decisions not to create new job.

What if different position is open (i.e., administrative position v. lifting job)? Yes 

What about lawyer wanting a reader or translated to Braille?  Providing a reader is listed in regs.  

Voice of America Radio– guy couldn’t travel with group that travels all over world.  Employer argued that this would adversely effect morale among the rest of the team that still had to travel.  This seems to be the only time a court accepted a employee morale argument.  Couldn’t this be used to really expand the defense?  How to cabin the Voice of America holding so it doesn’t spread to other areas (i.e., other employees want to do things like work at home, so can’t grant to disabled)

How could we explain this?  Some accommodation that are cheap like telecommute are rejected, but some expensive one’s like ramps are accepted.  

Easy cases for employers: reallocate work to existing workers.

Hard Cases: telecommute, might need a case-by-case inquiry to determine if employee needs to be at work.

Another hard case: The dignitary harm (the too high sink), it’s not purely a dignitary harm, maybe workplace benefits for being together in kitchen with employees.  

Hard Case: When employee asks for helper.  

Hard Case: When employee wants shift in hours.  Can the employee insist on shift when the employer ordinarily requires flexibility.  (i.e., nurse wanting only day shift).

Work at home/telecommute: the law is split as to whether this is a reasonable accommodation with the analysis turning on whether regular attendance is an essential function (presumptively or case-by-case) 

Approaches:  

-Create qualitative categories were employee should win and loose.

-Add monetary analysis to discipline the inquiry. 

Sears study of reasonable accommodations under the Act: 72% cost nothing.  28% cost less than $1,000.  Avg. cost was $50 vs. $1,800-$2,400 to replace employee.  President’s Committee 68% cost $500 or less.      

10. Undue Hardship Analysis
The definition of undue hardship is more explicit. The regulations state that the following factors are to be considered in determining whether a particular accommodation would cause an undue hardship: 

(1) The overall size of the [employer]'s program with respect to number of employees, number and type of facilities, and size of budget;  
(2) The type of the [employer]'s operation, including the composition and structure of the recipient's workforce; and  
(3) The nature and cost of the accommodation needed.”

Basic idea: a hardship is undue if it would break an employer, or threatens to do so, or maybe just costs an enormous amount.  

Undue Hardship: sometimes you will have an accommodation is reasonable, but it is an undue hardship for this particular employer.

Cases:

Vande Zande v. Wisconsin Dept. of Admin. (1995) – 7th Cir.

Posner considers the case of the state not accommodating the needs of a paraplegic worker.  How is “reasonable accommodation” to be defined?  Is it analogous to the negligence “reasonable care”, which according to the Hand formula is a cost benefit analysis.  In this case the cost can be high and the benefit small, one worker being able to do that job.  Is it reasonable depending on the financial position of employer?  In this case, Wisconsin is the employer and nothing is too much.  They can raise taxes as necessary to accommodate π.  The Act defines undue hardship as “an action requiring significant difficulty or expense.”  The financial position of the π should be only one consideration in this analysis.  Undue hardship equates to undue cost.  Undue in relation to the benefits of the accommodation to the disabled worker as well as to the employer’s resources.  Vande Zande worked as a clerical worker.  Her employer had done many things to accommodate her disability.  However, she had two complaints.  When she had to be at home for several weeks the employer did not provide her with a computer to work at home.  Posner says it is unreasonable.  Home workers cannot be monitored the way office workers are and thus unreasonable to expect.  Further, buying the computer would be unreasonable as well.  Next, she complained they did not lower the sink so she could wash her cup.  She had to use the bathroom sink.  Stigmatized.  Posner: the Act doesn’t seek to alleviate all stigmatism.     

Borkowski v. Valley Central School (1995) 2d Cir.

Brought under Rehabilitation Act.  Whether a teacher with disabilities, whose disabilities directly affect her capacity to perform her job, can insist that her employer provide a teacher’s aide as a form of reasonable accommodation.  An employee is otherwise qualified for a job if they are able to perform the essential functions of that job, either with or without a reasonable accommodation.

11. Direct Threat Defense 

Direct threat means a significant risk to the health and safety of others that cannot be eliminated by reasonable accommodation.  Factors to be considered:

(1) duration of the risk

(2) the nature and severity of the potential harm

(3) the likelihood that the potential harm will occur

(4) the imminence of the potential harm.

Direct threat cases: Easy cases for employees.  Entertainer with aids, 

Easy for employer: firefighter with serious asthma.  Neurologist with attention deficit disorder.

Hard Cases:  Deaf person driving school bus.

The theory apparently is first looking at probability and the seriousness of threat.  Although the regs look at duration and others.  Seem repetitive.

Need a more concrete line for risk – how to evaluate (unequal treatment of similarly situated).  Possibly try to become more numerical.  Osha has tried to do this for the significant risk criteria.    

Bragdon v. Abbott (1998) S. Ct. (Cont. from previous case, the dentist/HIV case)

Is the HIV a direct threat.  Must be based on medical or other objective evidence.  The Dentist needed to make a reasonable conclusion based on scientific data available.  Just because he was a 

dentist / Dr. doesn’t mean his judgment was reasonable.  

12. Misc

Alcoholism counts as a disability, but the alcoholic must be able to do the job.

Drug addiction in the past counts as a disability; current illegal drug use does not count.  

Note: An employer may hold a drug user or who is an alcoholic to the same standards as employees who do not, in terms of job performance and behavior, even if the these are the result of the use.  

13. Results of the Act

The Act has resulted in dis-employment effect.  Helped currently working disabled, kept out those workers not yet hired.       

II.  Labor Law

A. General Information

Two views of Collective Bargaining:

Traditional economic account:  CB establishes a cartel.  First, raise wages above regular competitive levels.  Second, to harm non-unionized workers and consumers. Third, decrease productivity.  Fourth, breed corruption by creating monopoly.  The only uncontested fact is the first one (wages)

Collective Voice Model: economists propose with the unions create a collective voice for workers

1) unions will increase productivity by collecting and pooling information – employers can use this. 

2) Arbitrary action will be checked by the union

3) Union form will democratize the workplace by giving workers voice in influencing organization. 

Growth of law, why passed:

-to prevent strikes, ensure against disruption

-to promote efficiency in productivity (union form would reduce quit rates, increase morale and induce mgmt to improve workplace)

-redistribute: the union form would increase equality, redistribute resources from employers to employees. (doesn’t this assume that the poor are the working folks, and wouldn’t

-union democracy, create political institutions in work place to create form of self government there.  The union form would be a training ground for creating good political participants.

Statutes:

Railway labor act (1962): guarantees that union organization and CB will occur in transportation industry.

Wagner Act (1935) blissfully short.  Central part of new deal.  Part of Roosevelt’s goal to save capitalism in depression.  Not much faith in capitalism.  Needed to increase workers purchasing power.  The alternative form of socialism.  Key provisions of § 7: employees have right to organization to form labor orgs.  Bargain collectively and participate in concerted activities to that end.  In sum, the right to organize, bargain collectively and peaceful strikes and picketing.  This § is implemented and enforced through § 8.  §8(a)(1): outlaws employer coercion so that they don’t have § 7 rights.  §8 (a)(3): employers can’t discriminate against employers for union activity.

NLRB created by Wagner act.  Allowed to have elections.  Created partly on the theory that it would know the realities of the situation vs. fed courts and be neutral in the way that fed courts couldn’t be.  

Norris LaGuardia Act: NL Act (1932) 1) sharply reduced the power of federal courts to issue injunctions against unions for activity.  Years earlier where marked with much warfare between union organizers and fed courts.  Ex. lochner.   2) outlawed the so-called yellow dog contract (I’ll hire you on one condition, don’t join a union).  Coercion, and lack of information. 

Taft-Hartley Act (1947): despite Truman’s veto.  Objected to by labor.  By 1947 the union movement was powerful and the public was worried.  A number of strikes closed down plants.  This act was trying to level playing field by shifting policy from the encouragement of union activity.  Placed the right of one to refrain from union activity on the same plane as joining in activity

Landrum-Griffin act(1959) : regulate unions. Make sure union bosses wouldn’t squelch members interests.  

Right to work legislation: unions can’t stop you from working if you refuse to join union.  A lively current issue.  Unions don’t like – they say it’s a lot like the yellow dog contract.  Some form of coercion, when workers have a right to work.  

High water mark of union activity of 1950’s when about 30%.  Now about 10%. 

-Theory: demographic changes.  Sectors ripe for union activity is dwindling. 

Or, employees aren’t so bent on becoming unionized.  The laws have weakened the employers to the point that much of the motive of forming unions is gone.  Possibly also the presence of union threat, making employers providing benefits of unions to avoid unions.  Or, employees don’t like unions.  Or, actions by employers are hurting unions (i.e, if you engage, it’s not unusual to loose job and probably not much of a remedy, usually reinstatement after a long fight).

What unions do:

-provide a substantial wage premium.

-alter the entire employment package (insurance and pensions)

-more stable, lower quit rate.

-impact on non-union is mixed (some workers suffer joblessness and some benefit from the presence of )

-unionized firms have lower return on capital

-corruption is not widespread in labor unions.  

-unionized workers report themselves as less satisfied than non-unionized.  Why?

Some difficulty determining how high wages are with unions.  The union shops may inherently have the most skilled workers because the employer has more motivation to get the best when paying premium and can do it now that he is paying more.  However, economist agree that the differential is about 10 to 20% higher in union shops.  

Unions get higher wages when they get the whole industry, etc.  The wage advantage higher during recessions.  

Basic Rights:

To organize

To join a union

To bargain collectively

To strike and engage in other concerted activities for mutual aid and protection.  

B. Permanent Replacements, Strikes, Lock-outs and Related Problems

Replacements

The Mackay Radio Doctrine

NLRB v. Mackay Radio (1938) – S. Ct.

Workers struck.  Employer hired replacement workers.  Then when the strike failed most workers came back.  However, the employer required some workers to reapply for old jobs.  They didn’t permit 5 to come back.  The 5 men allege that they were not taken back for Union activity.  The Court concludes that company can hire permanent replacement workers.  Replaced strikers, however, remain employees.  Court seems to say it’s OK to keep replacement workers and let returning strikers only fill in the remaining jobs – but, not on the grounds that the workers engaged in Union activity.  

Laidlaw requirement: After you hire replacements, you have to put the previous strikers in a better position than the regular applicants.  (Laidlaw prohibits saying to employee, no preferred place in the queue).     

NLRB v. Erie Resistor (1963) S. Ct.

Court rejects the argument that in the absence of specific illegal intent, a legitimate business purpose is always a defense to an unfair labor practice.  Some conduct may by its very nature contain the implications of the required intent.  “Super-seniority by its very terms operates to discriminate.”   

NLRB v. Great Dane Trailers (1967) S. Ct.

Can’t offer to pay sick time to induce strikers to come back.  Inquiry takes this form:  Was it discriminatory?  Was it motivated by anti-union purpose?  Once proved that discriminatory conduct adversely effected employee the burden is on employer to show he was motivated by legitimate objectives.  In this case the appeals court erred by speculating that legitimate objectives might have motivated the company.  Because no sufficient evidence of legitimate objective, found against employer.

Great Dane stands for: Illegitimate unless justified by reference to business necessity.  

Trans World Airlines v. Independent Federation of Flight Attendants (1989) S. Ct.

“You can keep your job and the more senior workers who return later will not be able displace you like.”  Union argues that Erie Resistor stands for the proposition that the company can not engage in a process that will create a “cleavage” between the employees who wish to strike and those who don’t.  The Court rejects this argument.  

Law: Employer must give employee preferential treatment to returning striker, over other applicants.  This is because returning strikers are employees until they find new employment. (maybe even comparable) 

-An argument for repealing Mackay is that the best way to avoid strikes is to increase the costs to both parties.  

-However, Canadian study showed that anti-scab legislation increases strikes. 

-There are good arguments for Mackay Radio, market checks.  It would be crazy for employer to want to replace experienced workers with permanent replacements.  Therefore, the union must be asking for too much.  However, should this apply in unfair labor strikes vs. economic strikes.

In Canada, overturned Mackay doctrine (essentially) and more strikes occurred.  So, unions gain a lot of power with Mackay doctrine gone and strike more.  

The data suggests that an employer doesn’t loose too much by not being able to hire permanent replacements.  

Three categories of cases:

1) no need to show legitimate reason (perm replacements, Mackay Radio) 

2) inherently destructive (super seniority, Erie Resistor)

3) legitimate reasonable necessity (Great Dane)

Another way of looking at three categories:

1) per se valid (permanent replacements)

2) inherently destructive: the inquiry is not concluded if employer has good business justification.  But, sustein says never seen inherently destructive upheld because of reason by employer either by board or courts.  These actions carry there own indicia of intent (super seniority)  Cleavage in plant plus long term adverse effects.  Under (a)(3) because inherently discriminatory and under (a)(1) for other reasons. 

3) comparatively slight: the elimination of vacation pay, taking away x-mas benefits (found for employer), demanding that workers be there on wed. on the week before benefits allocated.  If applied neutrally

Many efforts to overturn Mackay radio on the grounds that it really eliminates right to strike.  Alternatives: 

1) make employer show good cause

2) Let them hire temp replacement but not perm replacement.

3) Don’t let them hire temp or perm replacement

4) Let the workers contract to get job back after 6 months if strike is unsuccessful

5) Place a 6-month moratorium on the hiring of replacement workers.

Attempted defense of Mackay Radio: It allows employees to cartelize, but it lets employer reject certain demands of union if the demands are so harmful to employer that he is actually willing to accept worse workers as permanent replacements.

When a workplace votes for a Union the employer must recognize the Union for a year.  An employers refusal to deal with the Union is per se unlawful.  The presumption continues after the first year but is rebuttable.  To do so the employer must either 1) show that the union did not in fact have majority support 2) the employer has a good faith reason to believe the union did not have majority support. 

The Board presumes new workers support union.  Eventually the Board took the position that replacement workers and crossover workers support union.  They backed off  (no longer presumed) and started to look at a case-by-case basis.  This is the current position (no presumption) and the one effective in the following case.     

NLRB v. Curtin Matheson (1990) – S. Ct.

Whether it can be presumed replacement workers oppose the union?  Union of about 50 workers struck.  5 immediately crossed.  Hired 29 replacement workers.  At this point union tried to accept the employer’s terms and go back to work.  Employer acted as though union no longer the negotiating agent.   The NLRB found that the employer did not have a good faith reason to suspect the union no longer represented the group of employees.  Court agrees that there is no presumption that replacement employees side against union.   Court notes that the reverse position would be doubly harmful to union workers.  First, they fear employer would get permanent replacements (Mackay) and second that the union would be replaced.  This may really discourage strikes.  

One way to analysis this is to say this is probably a ambiguous situation, who knows which way permanent replacements lean.  But because of the fact that to presume on the side of employer is that it will undermine statute’s intent.  So, lean on the side of unions.   

The employer is allowed to act on the assumption that replacements don’t support union, only with evidence.

Court and board suggest:

1) replacements much like union members and likely to fall on the same side

2) if employer can presume replacements don’t support union then mackay is even bigger.  Strikers have to worry about replacement and loosing union.

Lock-outs

American Ship Building v. NLRB (1965) – S. Ct.

Whether the use of a temporary layoff (lock-out) may be used to bring economic pressure to bear in support of the employer’s bargaining position after an impasse has been reached.  The Court concludes the employer neither violates §8(a) (1) or (3) by locking out to bring economic pressure.  

Lock-out permitted:

1) reasonable ground for believing strike was threatened or imminent

2) prevent seizure of plant by sit down strike

3) prevent repetitive strikes, quickie strikes

4) avoid spoilage of materials if sudden work stoppage

5) in the case of multiemployer bargaining unit as a response to a whipsaw strike against one of the employer members.

6) When you have automobiles and shop and employer wants to prevent partially built automobiles

7) To bring about economic pressure.

Analyze these lock-outs from the three areas (comparatively slight, etc.) and the erie resistor v. mackay spectrum.  

1. defensive lock-outs – employer wins (easy)

2. Offensive lock-out + temp replacements (ok) 

-These don’t have massive effects to collective bargaining and doesn’t show animus to unions

-sure avoids the economic heat of just lock-out, company not hurting

-maybe pain to company because they are giving up experienced workers and training new employees who won’t be there in the future.

-what if company can show that to cease to operate would be devastating?  That would seem to provide a good case.

-what if it can’t show it would be devastating, but quite bad?  A lot harder.

-a great deal to employer, he saves money (not paying union wages) while getting rid of union.  

-lower courts are ok with these

3. Offensive lock-out + permanent replacements (Hard Case).  

 -looks like union busting

-are they just trying to protect their bargaining position?  Seems weak.

-does this suggest that the union’s positions are not presumed unreasonable, but that the company is just trying to circumvent the law. 

-looks a lot like erie resitor because of the devastating long term effects

-not a lot like erie because no cleavage.

-lower courts are hesitant   

4. lockout + perm subcontractor

-see case below 

Land Air Delivery v. NLRB (1988) D. C. Cir 

Land Air had continually haggled with the union over whether they could hire subcontractors.  At some point the Union struck; an economic strike.  The company kept business going for three months by hiring replacements, who they fired.  By using supervisors, etc.  The union members gave up and tried to return to work unconditionally.  The employer said no work available, they decided to replace them with subcontractors.  Although in ways, this seems like Mackay, the Court rejects the companies argument.  In such a case, you can’t replace with subcontractors.  You can replace workers with other workers.  Those workers may likely decide to reject the union; but it’s their choice.  To replace with subcontractors is a different thing – you are ensuring no union.  Company cited Hawaii Meat.  Court said that stood only for the proposition that an employer may not be obliged to bargain with a union about permanent subcontracting during a strike when the subcontracting is necessary to the business purpose of keeping the plant continuously in operation.  In this case the company had run for 3 months without subcontractors, so they would have to negotiate with union before hiring permanent subcontractors. 

All of them have a legitimate business reason if they are category two cases (comparatively slight), unless evidence of anti-union animus, employer in good shape. The line between a case involving lockout+perm. and erie is just a matter of degree.  It relates to the long term belief of the employee that organizing would be futile (a new spin on long term effect; makes employees think “unionization is doomed”).

C. Solicitation and Distribution

Republic Aviation v. NLRB (1945) – S. Ct. (Premier Case)

Two consolidated cases.  In the first one the employer discharged an employee for soliciting workers to join the union.  They also discharged two employees who wore union badges, despite no union.  The second case involved a company suspending employee’s for distributing union materials in violation of company policy prohibiting distributing any leaflets.  The Court’s justification relates mainly to the power of the Board to adjudicate.  But in each case it holds the Boards decision that the above instances were violative of § (1) and (3) was correct.

Access of facilities:

A tension between the legitimate business interests (including property rights) and unions need to contact employees.

NLRB v. Babcock (1956) S. Ct.
Employers do not need to permit access of their facilities to non-employee union organizers unless the plant and living quarters of the employees are so removed as to prevent reasonable efforts of union organizers to communicate with them.

Lechmere v. NLRB (1992) S. Ct. (Devastating to unions, because they want face to face contact)

Union organizers sought to organize employees of a retail store.  They put flyers on cars in parking lot.  Employer, who had a longstanding rule against handbilling by non-employees, removed the handbills and the handbillers.  The union then picketed in a publicly owned narrow grassy strip.  They also contacted the employees by mail and phone.  They only got one interested employee.  They sued.  Although some erosion of the Babcock doctrine had occurred, the Court reestablished the Babcock exception as a narrow exception.  Access to employees, not success in wining them over, is the critical issue.  Unions have a derivative § 7 right from the employees right to learn about advantages of organization.

NLRB v. Town & Country (1995) – S. Ct.

Employer can’t refuse to hire paid union organizer.  Obviously a way for unions to circumvent Babcock/Lechmere.  Employer argued it violated common law agency to have employee also working to union.  Court rejected.

Company Rules

1) employer can restrict solicitation to non-working time (if not discriminative) , but not working day.

2) buttons, o.k., but can restrict inflammatory or big ones.  Employer must have union-neutral policy as it relates to customer contact.

a) if timing shows not neutral in origin

b) policy can’t be over broad (i.e., no one at McDonalds can wear button, must be only those w/ customer contact)

3) Solicitation in a hospital cafeteria with 1 ½% of non-workers? Unanimous S. Court didn’t allow no solicitation policy in this case – because primarily for employees.  Thus, hospitals and such can’t prevent solicitation in cafeterias if they consist overwhelmingly of employees.  

4) Hospitals and such (above) can’t prevent solicitation in patient areas if they are discriminating against unions, but it’s not discriminatory if the people allowed to solicit are medical types.  And not discriminatory if the solicitation allows random charity solicitation.

5) If an area is used by a large number of patients.  A balancing analysis (patient care on one side and the union’s need to organize/solicit on the other).  Employer does not have property interest, but a rather a legitimate business interest.  Same idea works for other employers in similar situations.  

6) Employees can distribute material in nonworking areas (but distribution can be banned from working areas) 

Union Rules:

1) Union organizers can be barred from employee property, but it can’t be discriminatory, and:

2) The employers property interests can be overridden if there is not reasonable alternative to getting access to employees.   Don’ know if mass media is enough.

3) If there is reasonable alternative, the union organizer can’t overcome property right even if business interest is not present.  This is controversial.  Court says the right of those outside to contact employees is derivative of the employees right to organize.

D. Entrepreneurial Business Decisions
NLRB v. J.M. Lassing (1960) 6th Cir.

Company had been contemplated contracting out driving responsibilities of business if costs went up any more.  Union started to organize drivers.  Union approached employer and asked to have CBA meeting.  Before meeting the company fired workers saying this was going to be extra cost and therefore would push them to their earlier decision.  Court upholds businesses decision.  No anti-union sentiment.   

Re: Lassing: o.k., if employer was planning it before.  Harder if employer hasn’t been planning for a while. Law has shown:  It looks pretty clear if employee subcontracts after union election because of money, they are in pretty good shape unless evidence of anti-union animus.  Even beyond the prior planning element.

Book suggests §8(a)(1) violations may be proved in some instances without proving anti-union motivation. “But it is only when the interference with § 7 rights outweighs the business justification for the employer's action that § 8 (a)(1) is violated.  A violation of § 8 (a)(1) alone therefore presupposes an act which is unlawful even absent a discriminatory motive.” Textile Workers

Textile Workers Union v. Darlington Manufacturing (1965) S. Ct.

Holding company has many manufacturers.  One corporation’s employees, all within a single plant,  voted for unionization.  Board decides to close instead of becoming unionized.  Court holds a company has an absolute right to close, even if motivated by animus; But, the analysis for a partial closing goes further. 

A partial closing violates § 8(a)(3), if 

1) motivated by a purpose to chill unionization in remaining parts of business 

2) 2) and if the employee may reasonably have foreseen that such closing would likely have that effect.  

Court holds, the above test will apply if:  If the persons exercising control over a plant that is being closed for antiunion reasons (1) have an interest in another business, whether or not affiliated with or engaged in the same line of commercial activity as the closed plant, of sufficient substantiality to give promise of their reaping a benefit from the discouragement of unionization in that business; (2) act to close their plant with the purpose of producing such a result; and (3) occupy a relationship to the other business which makes it realistically foreseeable that its employees will fear that such business will also be closed down if they persist in organizational activities, we think that an unfair labor practice has been made out.

Entrepreneurial Business Decisions Summary:

1) employer can shut down to avoid union because he hates unions.

2) employer can subcontract the day after union formed to save labor costs.  They can even just say it, don’t need to bargain first to see if they get good deal.

3) employer cannot subcontract if the reason is anti-union animus. 

4) employer may or may not be able to close part of a plant, (textile worker’s analysis above)

Whether closing part of an integrated company is because of anti-union animus is a §8(a)(3) analysis; not 8(a)(1) – because these decisions are peculiarly in managements prerogatives

-The admin law perspective, the board should be able to decide whether to respect property rights or not.  

-The common law perspective, given the longevity of property rights, the statute ought to respect them unless needed for the statute to operate (balancing test).

-The New Deal Approach: These statutes meant to repudiate common law.  Common law is overcome except where it parallels legitimate business interests.  

Further, this view holds that we have a federal judiciary that is very deferent to management’s decision, even when the Act doesn’t explicitly acknowledge the continued validity of common law principals (i.e., property rights).  Isn’t the Act an in your face repudiation of common law?  

E. Protected and Unprotected Concerted Activity

NLRB v. Washington Aluminum (1962) S. Ct.

Workers in a machine shop complained repeatedly about how cold it was.  On one morning, when it was particularly cold the workers jointly agreed to leave.  They were fired.  Court determines this was concerted activity and they were protected in exercising their § 7 rights, even though they did not make a specific demand at the time they walked out.  Language of § 7 is broad enough to protect concerted activities whether they take place before, after, or at the same time such demand is made.  

The above case may stand for the idea that activity may be protected under § 7 even if not designed to bring about a union or collective bargaining (I like this).  

Elk Lumber Co. (1950) NLRB 

Employer changes pay structure from piecemeal to per hour.  The workers make less on average.  They decide to slow production and are fired.  Board determines that slowdown is not concerted activity protected by the Act.  The objective, to get the employer to increase hourly pay or go back to piecemeal was legitimate, but the act of decreasing activity (the means) was not protected.

NLRB v. Local 1229, IBEW (Jefferson Standard). (1953) – S. Ct.

Employer is in labor dispute with union.  No strike, but picketing.  Some employees send out handbills disparaging the companies product.  Employer terminates them.  Court indicates that Taft-Hartley Bill states that board will not require employer to reinstate an employee fired “for cause.”  Under common law, disloyalty was a “for cause” offense.  Much emphasis on the lack of connection between the things alleged on the handbill and the labor dispute.  Note that original Act may have been trying to overcome common law; however, it is relied on in this instance.  Possibly the Taft-Hartley Act (I think the employer’s act) was created to reinstate some common law.

Sunstein Statement: “The NLRA is seen to incorporate common law, when in actuality it is a self-righteous repudiation of common law principals.”  

A case in which the distribution has  closer connection between the labor dispute (i.e., the products no good because the regular workers aren’t producing it) may fly today, meaning discharging employees may violate Act.    

Eastex v. NLRB (1978) – S. Ct.

Union distributed newsletter to employees in nonworking places during nonworking times.  Two sections had to do with immediate union subjects and were not opposed by the employer.  However, two other subjects, the employer contents where not protected § 7 activities.  One section urged members to write legislators and oppose right-to-work proposals.  The second one spoke of the President’s veto of increased minimum wage and said they needed to register to vote and defeat enemies and elect friends.  Employer banned the distribution on the grounds that these two topics where not within § 7 scope of “mutual aid and protection.”  Court rejects employers position.  First, the concerted activity does not need to relate only to their direct  employer/employee relationship.  The Act protects rights of workers to improve their “lot” through other means such as political etc.  But then we get to Republic Aviation problem.  So this related to concerted activity and was protected, but does the previous case protect employee’s right to distribute such material?  Here the employer missteps by asserting their property interest rather than there management interest.  

This begs the question: Would the political/questionable sections survive without a the other specific union stuff?  As the doctrine has continued it’s become obvious that the questionable sections could stand on their own – don’t need to be tied to local union information.

NLRB v. City Disposal (1984) – S. Ct.

CBA had clause stating that employer could not force employee to work with unsafe equipment.  Employee knew of an unsafe condition of a certain truck but was told to drive it.  He refused and was discharged.  Whether this individual employee action is concerted activity protected by § 7.  The Interbono doctrine holds that an individual’s assertion of a right grounded in a CBA is protected under § 7.  Court gives deference to Board, who invented Interbono doctrine.  It just has to be a reasonable interpretation of Act and it is.  Court holds that this activity, because within the scope of CBA is protected as concerted activity.  One caveat: if the employee was fired for “griping” it would be too remote to be concerted activity.  Thus the analysis, agreed to in CBA and employees interpretation is a reasonable interpretation.   

Dissent:  This would mean any contract claim under a CBA would become a basis for an unfair labor practice compliant.  Quotes Congressional Record indicating that once parties assent to CBA there disputes should be solved by the processes within the CBA.  

NLRB v. J. Weingarter (1975) – S. Ct.

Employee is being investigated for employee theft.  She is called into a meeting with a store manager and a outside investigator.  She repeatedly requests a union representation but is not given one.  The store manager and the investigator eventually determine that they have no cause and drop the matter.  The Court determines she needed union representation.  § 7 creates a statutory right in an employee to refuse to submit without union representation to an interview which he reasonably fears may result in discipline.  This grows out of a right to engage in “concerted activities for . . . mutual aid or protection.”  Union rep only has to be there, employer doesn’t need to bargain with him.  Employer can refuse to allow a rep for interview, then the employee has a choice 1) interview w/out rep 2) forego interview w/ possible benefits.  

Concerted Activity Summary:

Activity not protected:

1)slowdowns, sit downs (trespass), and intermittent strikes (more than 2 probably a problem).  (Why?  A state law tort in some, but not in others.  Board thinks it’s particulary bad for employer, worse than regular strike)  

2)illegal (all fed law, most state law), 

3)violent

4)breach of contract

5)indefensible

6)disloyal conduct.  

7)Product disparagement is all right if it’s true, not excessive and tied to the labor dispute.

8)whistle blowing not protected as concerted action.  This is meant to protect public, not employees right to collective bargaining.  However, if employee can tie it to something like the ongoing viability of their company or their wages (i.e., were going to loose wages if employer gets stuck with big liability), the court might protect as concerted activity.   

9)Isolated employee refusing to climb ladder because unsafe, no CBA.  (However, if three employees refuse and walk-out it might be ok)

10)if employee acting alone against work place practices, not protected

Activity Protected

1)An isolated walk-out protesting workplace is protected.

2)Isolated walk-out (one or two) for not just workplace conditions, such as not bargaining with union, are protected.

3)employer can’t discharge because workers won’t cross picket line of customer.  (Based on Eastex reasoning.  Even 7th Cir said so and Posner wrote it.)                 

4)one employee talking to everyone about union

5)group decides they want a change and send one representative

6)wanting union or change in work condition (obvious winner).

7)when they are taking positions on general policies related to worker issues (less obvious, but employees will win)

8) single employee exerting right under CBA (Why? 1) rights under CBA are collective  2) he’s seeking to protect rights of a collected group of people)

9) single employee asking for a union rep to be present or possible disciplinary meeting. (How is this a collective action?  Board has purposive reading.  However, not applicable in non-union setting.)

Hard Cases:

1)Excessive or scurrilous material distributed about the company.  If false, disloyal.  If they stretch it, it’s hard

2) drug testing case, employee lost.  

3)Hazardous waste case, not wanting to be around the waste, employees  won.

4)Employer can punish strike leaders more than others if when the strike violates CBA.  Can’t do it because union leaders vs. strike leaders.  

F. Unions rights to waive

NLRB v. Magnavox (1974) – S. Ct.

Union agreed in CBA to not allow solicitation even during nonworking hours in nonworking areas.  The company, however, permitted the union to keep a bulletin board.  Eventually the union determined the agreement was an unfair labor practice and wanted it revised. Right to solicitation is not waivable as it relates to solicitation for or against the incumbent union.  Prior decision had indicated that solicitation was essential to the employees ability to choose between competing options (i.e., new union, new CBA, or no union).  Further, Court argues that law needs to protect right to not unionize as much as right to unionize; therefore, unwaivable right to solicitation necessary.

Metropolitan Edison v. NLRB (1983) – S. Ct.

Union and employer agreed that no strikes or walkouts.  Some strikes occurred.  The company disciplined all employees but disciplined the union reps more because they had an implicit obligation to uphold the CBA.  Violated § 8(a)(3) and is deemed “inherently destructive” if employer discriminates  against reps because of their position in union.  If company was allow to unilaterally decide the obligations of the union reps they would be given too much power.  Union can bargain away right to strike and right to not cross picket lines because they can bargain away workers economic rights, but it may not surrender rights to impair the employees choice of their bargaining representative.  However, union could negotiate to have union reps punished more for CBA violations, but not imposed on them unilaterally.

1) Unions do have the authority to waive rights of members to refuse to cross picket lines of other unions (engage in sympathy strikes). 

2) Union can waive right for economic strike.  These are valid so long as it does not relate to unfair labor practice strike.  Can’t ask individual employee not to strike – but can the whole union.  Unions often bargain this away because they think this is a important bargaining chip and they’ll get a lot for this.

3) Union waiver of unfair labor practice strike is unclear.

4) Union can’t bargain away solicitation of support for or against union, even when the solicitation for union would be against the union’s self interest, not a conflict of interest like bargaining not to allow solicitation against incumbent union.

5) Union waiver of  Eastex rights is a hard one.  Not just solicitation supporting or rejecting the incumbent union.  Maybe it’s more like a free speech right – inalienable.

The Courts allow unions to waive rights that individuals can’t.  Because, union has less bounded rationality, more information, and collective action problem faced by employees is overcome by union.  

G. Company Domination or Assistance

§ 8 (a)(2) – employer cannot dominate, interfere or fund any labor organization.

§ 2(5) A labor organization is one that exists to deal with employer regarding grievances, labor disputes, wages, rate of pay, hours of employment or conditions of work.

Enacted in response to the mushroom of employer initiated groups that were formed as a response to the National Industrial Recovery Act of 1933.   

NLRB v. Streamway Div, Scott & Fetzer (1982) 6th Cir.

UAW tried unsuccessfully on two occasions to become the Union at company.  The company had an employee group (In-Plant Committee), to facilitate communication between management and workers, identify problem areas, provide orderly process for communicating plans and programs.  The employee reps had short periods of tenure, 3-6 months, so lots could participate.  Unfair labor practice filled.  Court determines whether this is a labor organization in violation of §8a(2) of the Act.  Previous 6th Cir case held: “The real question is whether the company dominated the decisions of the committee.”  “It is only when management’s activities undermine the integrity of the employee’s freedom of choice and independence in dealing with their employer that such activities fall within the proscriptions of the Act.”  Court determines it is not a labor org because:

-The continuous rotation of Committee members to ensure that many employees participate makes the Committee resemble more closely the employee groups speaking directly to management on an individual.

-no employer hostility or anti-union animus in the present case, even by inference from circumstantial evidence. 

-no evidence connecting the creation of the committee to the organizational drive that occurred months afterward. 

-The company did not play the “we already have a labor org” card when the Union was trying to get in.

-This org was to be a voice of the employees and not a “dealing with” organization, no negotiation and going back and forth.  

Later courts have determined that Streamway was not a correct application of the law.  In Steamway’s defense, was this only an attempt to create a more formal suggestion box, which would obviously be valid, even under 8(a)(2). 


Electromation Inc. (1994) NLRB, enforced by 7th Cir.

Company made changes in compensation and the employees sent petition saying it was unacceptable.  Employer decided to meet with employees and formed 5 Action Committees to come up with ways to resolve concerns.  Employees signed-up to be on committees.  The committees purpose was to address and find solutions for issues related to absenteeism, pay progression, attendance bonuses, and no-smoking policies, communication.  They started to meet, but Union started moving in.  Prior to this, no indication company knew union was closing in.  Unfair labor practice filled. Board states that to determine if unfair labor domination, first have to determine if a labor org, under § 2(5).  

(1) employees participate, 

(2) the organization exists, at least in part, for the purpose of "dealing with" employers, and 

(3) these dealings concern "conditions of work" or concern other statutory subjects, such as grievances, labor disputes, wages, rates of pay, or hours of employment. 

-Further, if the organization has as a purpose the representation of employees, it meets the statutory definition of "employee representation committee or plan" under Section 2(5) and will constitute a labor organization if it also meets the criteria of employee participation and dealing with conditions of work or other statutory subjects.

-Any group, including an employee representation committee, may meet the statutory definition of "labor organization" even if it lacks a formal structure, has no elected officers, constitution or bylaws, does not meet regularly, and does not require the payment of initiation fees or dues.

-Under Supreme Court in Cabot Carbon “dealing with” should be broadly construed beyond just collective bargaining.  

Concurring:

“Thus, the Action Committee gave employees the illusion of a bargaining representative without the reality of one.”

Why the prohibition?

1) a belief that a company union is coerced.  In the 30’s, company union used as a package of tactics to avoid unionization.  Is it a carrot or a stick?

2) Deception: a company union would give the appearance but not the reality of independent representation.  “Only reps who are not subservient to the employer with whom they deal”

3) Adaptive preferences: Employees who chose company union did so because their preferences were shaped by company.  (the criticism of this is that it is paternalistic, can’t employees figure out for themselves what is good or best for them?)

To get covered under § 8(a)(2):  First it has to be a labor organization under § 2(5).  

Issues:

1) involves 2(5) issues: “grievances, labor disputes, wages, rate of pay, hours of employment or conditions of work”

2) not an organization

3) “dealing with”, broader than just collective bargaining.  Steamway got out of this box by saying the org was only to be a voice of employees and a negotiating body. The law seems to require one sided communication.

4)dominated by

How to get out of (2)’s reach:

1) Anything like a suggestion box is ok, because no organization

2) Anything that is a genuinely independent is ok – no domination

3) Employee committees do not “deal with” management where firms are willing to delegate fully managerial tasks to the employees without reserving supervisory authority.  Even when it involves assignments, grievances, overtime.  General view no labor organization.  However, its harder for employer if he keeps some control.

4) A non independent committee can promote subjects like productivity, efficiency, material conservation, and possibly safety.  But not, wages, worker grievances.  How do we find the reasoning for this division.  It is where a palpable conflict of interest between employer and employee.  This conflict is likely to exist in the wages and worker grievances, etc. and not he productivity, efficiency.  The general view is that if the labor org deals with productivity, quality and materials conservation it’s ok.  Areas with little tension.  But the areas with more tension need independent group to represent.

5) Regarding domination: Employer can provide supply meals, space, not dock pay, even supplies.  But can’t ensure management interaction, or paying extra to attend. (Why the distinction? Probably this is a purposeful reading of statute – use of facilities and not docking is not seen as dominating or supporting it. The courts and board seem to be groping for a deminimus exception or a purposive reading.)    

Frontiers issue:

What if the group is not representative?  All employees can be a part of it, not a select group representing .  Remember the Steamway case took some solace from the fact that the employees where rotating.  Board and court hasn’t answered it.  Student thinks ok, not violates act, because it would require employer to give to all to induce (that’s what act is for), just not 

Proposed changes:

-Wall street journal bunch would like to get rid of 8(a)(2)

-Unions want to keep intact

-Moderate reformer agenda, codification and clarification.  Make quality and efficiency orgs just fine.  More aggressive: as long as not collective bargaining its fine.

-move the purpose of 8(2) closer to 8(3).  As long as comp isn’t trying to discriminate against or fend of union activity, don’t prohibit orgs.

-we want empirical evidence about what these orgs do and how employees feel about them.

-we find out (empirically) that they do more than they are supposed to do.  Board too scared to bring a lot of 8(2) actions.

-we also find out that employees like them. 

Reasons for change:

§8(a)(2) – possibly more action than anywhere else and probably lots of action under Bush admin.  Why?

-about 10% workers unionized, 90% workers no union.

-90% want something, but maybe not union.  Employers might want something too, but statute stands in the way.  

- According to board many illegal discharges, 10,000.  Most are during unionization campaigns.

Remedies: back pay and reinstatement.  With a year or more delay between complaint and reinstatement.  Court has created a weak 8(a) (1) and (3) and a strong (2).  We could contemplate a switch among the three’s weaknesses and power.

H. Election Propaganda and Free Speech (§ 8(c))

NLRB v. Golub Corp. (1967) – 2d Cir.

President of grocery chain sent repeated letters and made speech to dissuade employees from voting for union.  The board had a problem with certain sentences that warned that similar companies had gone out of business dealing with unions.  Other times when unionization occurred the employer had to let some employees go to pay high union prices and the workers left had to work harder.  He also spoke of 1% profit margin.  Found no violation of § 8(a)(1) in letters and a speech warning of what could happen if unionization.  Court says § 8(c) was adopted to ensure employers first amendment rights were not abrogated in order to conform to the Act.  The analysis turns on threat vs. prediction.  This speech did not rise to the level of a threat.  

General Shoe (1948) NLRB

President of company invites small groups of employees to office where he reads antiunion speech.  Supervisors visit employees at home to dissuade them.   Board determines this “created an atmosphere to prevent a free and untrammeled choice by the employees.”  Not a unfair labor practice, but they use a laboratory analogy, need to be sure conditions are perfect for experiment (election), in this case not so. 

Courts have upheld the laboratory analogy justification. 

Post General Shoe the board has set aside elections because of meeting with small groups contingent on:

1) the locus of meeting (intimidation)

2) position of management in companies hierarchy

3) the tenor of their remarks

NLRB v. Gissel Packing (1969) S. Ct.

President had significant communication with employees to dissuade them when vote was coming.  His statements basically warned of the plant not being able to survive a strike and predicting that this union was a “strike happy” one and the workers were old and not very skilled and probably couldn’t find work.  Court indicates that free speech right of employer is strong; however, it has to be balanced against the rights of the employees under the Act to free association.  

The Grissel Test:

Apart from the conveyance of settled management decisions to close the plant employer must:

(1) carefully phrase of the objective basis of the fact (accurate statement of objective facts)

(2) to convey an employer’s belief

(3) as to demonstrably probable consequences

(4) that are beyond the employer’s control

Luxuray of New York v. NLRB (1971) – 2d Cir.

Company showed the movie, “And Women Must Weep” to it’s employees, following a statement such as “this kind of this could happen to us.  Court finds no violation.  A mere expression of anti union sentiment is an exercise of free speech protected by §8(c) and most likely the first amendment.  The film cannot be said to be a prediction, but an expressed opinion that unions have abused there power historically.  Not reasonably viewed as a threatening retaliation or force.  

Midland National Life Insurance (1982) – NLRB

Reaffirms the rule of Shopping Kart Food Market.  As long as the campaign material is what it purports to be, mere propaganda for one party, the Board will leave the evaluation task to the employees.  We will, however, intervene in cases where a party has used forged documents which render the voters unable to recognize propaganda for what it is.  

Surveillance:  employer’s cannot spy on employees during union activities, even if employees do or don’t know about it.  Further, employer can’t take pictures of employees during picketing except if for a reason (i.e., violence).  

NLRB v. Exchange Parts (1964) – S. Ct.

Whether providing add’l benefits to employees in the midst of a union campaign is prohibited under §8(a)(1).  “The danger inherent in well-timed increases in benefits is the suggestion of a fist inside the velvet glove.  Employees are not likely to miss the inference that the source of benefits now conferred is also the source from which future benefits must flow and which may dry up if it is not obliged.”

NLRB v. Saviar Manufacturing (1973) S. Ct.

Union offers to waive initiation fee to employees who sign recognition slips.  Court indicates: Whatever his true intentions, an employee who signs a recognition slip prior to an election is indicating to other workers that he supports the union. His outward manifestation of support must often serve as a useful campaign tool in the union's hands to convince other employees to vote for the union, if only because many employees respect their coworkers' views on the unionization issue. Court cites Exchange Parts and says the inference is the same.

The Law:

Opinions by employers are just fine.

Propaganda is fine, even with movie

Employer may now even misrepresent

Threats are outlawed

Predictions are fine when based on objective evidence.

Employer can not offer new benefits in the midst of impending election (Why? Similar to the threats prohibited in Grissel.  These bribes are really a threat because of the power relationship between employer and employee (economic coercion).)

-factual misstatements by employer are ok, unless forgery 

-Offering conditional grants is prohibited (i.e., if you don’t vote for union you get X, if not you get nothing). This is viewed as a threat.  

For Unions:

-waivers of fees are fine

-a special benefit to union supporters is unfair

-a special waiver to signing initiation slip is unfair

Hard Cases:

A hard case in which the movie or narrative is so vivid that employers will take it as a prediction.  

When we have predictions not based on hard evidence.  Courts and board take as an implicit threat.     

Sound bites:

The union is not required to come up with objective facts to support their rhetoric.  “We are going to give you guys a lot better benefits and wages.”  Why?  This language isn’t coupled with coercive power as the employer has.

Square: Grissel, Exchange Parts and Midland: The exchange of facts (even distorted ones) are ok, unless they relate to loosing a job (giving rise to an implicit threat or link to threat).  A threat is a reprisal.  A threat not protected by 1st Amendment.      

Empirical Studies:

NLRB has done no empirical studies regarding coercion and the general ability of employers to dissuade employees.  However, the Getman study indicates that campaigns have little effect because voters already have strong inclinations.  They also indicated that members did not vote less for unions when dirty tactics used by employers.  Lots of criticism of studies.  However, Cooper studies also seem to support.  They say that more union votes when employers are coercive. 

-However, the small amount might be the swing votes

I. Mandatory and Permissive Bargaining

§ 8(a)(5): it’s an unfair labor practice to refuse to bargain collectively with rep of employees regarding the issue in  9(a).  Which are: rate of pay, wages, hours of employment, or other conditions of employment. 

Mandatory subjects: wages, hours, working conditions

Permissive: things that don’t bear directly on these topics and entrepreneurial discretion.

NLRB v. Wooster Division of Borg-Warner (1958) S. Ct.

Employer tried to get contract to include two provisions.  1) the employer would not negotiate with the national union, the elected certified one, but only with the local, 2) that the employees (union and nonunion) had to have a secret election before any strike.  The company proposed these measures and later refused to bargain without them.  Court said if union agreed to these it would be lawful.  Employer could “propose” the points, but not “insist” on them as a condition to agreement.  Court said, read together §§8(a)(5) and 8(d), prohibit this insistence.  A no-strike clause relates to the relationship between the employer and employees.  However, this ballot clause relates to the relationship between the employees and the union and changes that relationship.  Regarding the “recognition” clause.  The Act creates duty of employer to negotiate with rep, this evades that duty.  

Fibreboard Paper V. NLRB (1964) S. Ct.

The primary issue is whether the "contracting out" of work being performed by employees in the bargaining unit is a statutory subject of collective bargaining under those sections [§§8(a)(5), 8(d), 9(a)].   Employer was due to renegotiate contract with union.  Just before that negotiation the employer told the union it wasn’t necessary, for economic reasons it had unilaterally decided to bring in subcontractors.  The board found that failure to negotiate on this issue was a violation of §8(5).  Court concludes: “contracting out of plant maintenance work previously performed by employees in the bargaining unit, which the employees were capable of continuing to perform -- is covered by the phrase "terms and conditions of employment" within the meaning of § 8 (d).  The subject matter of the present dispute is well within the literal meaning of the phrase "terms and conditions of employment."  To justify, court states: “To hold, as the Board has done, that contracting out is a mandatory subject of collective bargaining would promote the fundamental purpose of the Act by bringing a problem of vital concern to labor and management within the framework established by Congress as most conducive to industrial peace.”

· If mandatory: 

-must bargain in good faith

-pertinent information must be disclosed

-must bargain to impasse before taking unilateral action

-whether insistence can be backed by economic force

· Permissive: the employer can make it worth the union’s time to sit down and bargain.  

Ways to see this area of law:

-Textualist: when it really relates to condition of work.  On this basis Fiberboard is wrong.

-admin law view: lets refer to board, in the case of ambiguity the board can do what it wants.

-pragmatic: is this a case where the union could make concessions and change employer’s mind.

-entrepreneurial: not as a textual but because of background to statute, these issues just in he purview of management (consistent with being able to close down even with union animus). 

The LAW:

1) Contracting out work is mandatory (Fiberboard) – except one Ct. of Appeals said determine the reason: if it’s to save costs (mandatory) if it’s because the stuff is getting stolen during delivery (maybe union doesn’t have anything to say)

2) Closing part of business is permissive (First National Maintenance)

3) Relocating is questionable (apply Dubuque test)

The analysis turns on:

-is it a “core” entrepreneurial function

-could the union say anything to change it.

J. Bargaining in Good Faith (put a subset for “Impasse”)

First National Maintenance v. NLRB (1981) – S. Ct.

Whether an employer, under its duty to bargain in good faith negotiate with union over its decision to close part of a business?  Basically, court says, “Ya, it’s an important thing to the Union.  But what can they say?  What can they really offer to the employer.  However, requiring employer to negotiate in this instance would just offer the union an opportunity to delay etc.”  Court did say that union could negotiate for advance notice, etc. beforehand in regular CBA negotiations.

WARN: Worker Adjustment Retraining and Notification Act.  Employers with at least 100 employees required to give 60 day warning of facility shutdown or when at least 50 employees will loose job in a 30-day-period or any mass layoff.  An exception if employer is trying to get capital or customers orders to avoid it and the announcement would reasonably hamper that effort.  

The Board’s Dubuque Test (relating to the relocation of a plant):

A relocation of unit work must be unaccompanied by a basic change in the nature of the employer's operation. Or by establishing:

(1) that the work performed at the new location varies significantly from the work performed at the former plant, 

(2) that the work performed at the former plant is to be discontinued entirely and not moved to the new location

(3) that the employer's decision involves a change in the scope and direction of the enterprise. 

Alternatively, the employer may proffer a defense to show by a preponderance of the evidence: (1) that labor costs (direct and/or indirect) were not a factor in the decision or (2) that even if labor costs were a factor in the decision, the union could not have offered labor cost concessions that could have changed the employer's decision to relocate.” 

The Debuque Test is designed to figure out whether something about the business has really changed, or whether the union could say anything to change the employers mind (in which case it should be a mandatory subject)

NLRB v. Insurance Agents’ International Union (1960) S. Ct.

Union and company negotiated for 6 months.  It was stipulated that in terms of the sit down negotiations both sides showed good faith.  However, outside of the negotiations the union members threatened to do what would amount to a sit down strike if they had to work off the contract.  Court characterized it as “concerted on-the-job activities designed to harass the company.”  The Court said these are economic weapons and are not considered a part of the bad faith analysis.  Slow down, sit down strikes are not evidence of bad faith negotiating.  A total strike would not indicate bad faith, so a sit down strike can’t be.  The employer can fire or discipline the employees.  Just not call “foul.”  Board had previously found union did not engage in good faith negotiation in violation of §8(b)(3)


Maybe the pervasive tie in all these cases is the holding in the First National Maintenance, incorporating the balancing test.  What do employees/unions have to contribute to the negotiation?  

textualist argues “what does this have to do with ‘other working conditions’”  

NLRB v. American National Insurance (1952) – S. Ct.

Employer proposed to union a “management functions clause” in response to union proposing unlimited arbitration.  This clause proposed that promotions, discipline and work scheduling were within the domain of management and not subject to arbitration.  They would be reviewed by management, ending with top management.  §8(d) calls for good faith bargaining on wages, hours and other terms and conditions, but doesn’t require any concessions or agreement.    

NLRB v. A-1 King Size Sandwiches (1984) 11th Cir.

The Company insisted on unilateral control over virtually all significant terms and conditions of employment, including discharge, discipline, layoff, recall, subcontracting and assignment of unit work to supervisors.  Its efforts were focused on requiring the employees to surrender statutory rights to bargain, or strike, without offering any real incentive for a surrender of such rights.  Such bargaining is clearly an indicia that the Company had little desire to work towards agreement of a contract.  The Board correctly inferred bad faith from the Company's insistence on proposals that are so unusually harsh and unreasonable that they are predictably unworkable.  They would have left the Union and the employees with substantially fewer rights and less protection than they would have had if they had relied solely upon the Union's certification. 

American National Insurance vs. A-1: (A-1 is an extreme, almost laughable case).   How do we determine what’s in the middle?

-A-1: court seemed to focus not on the particular issues, but on the process the employer went through.  When the union offered an alternative, the company came back with a harder line.  

-don’t scrutinize the substance of the negotiations, but scrutinize the procedure.  Unwillingness to budge or even talk about it. 

The Law

-tough bargaining (ok)

-bad faith bargaining (not ok) – refusal to deal

-The obligation to bargain in good faith is easy if the employer or union is not budging on a couple points (no violation).  

-Its also easy when they won’t budge on anything (violation).  

-The hard cases is when it’s three or more points.  The courts have often overruled the board by saying this obligation is merely procedural.

-employer will not yield on no-strike clause?  No violation.

-unlawful slow downs, sit down strike.  Not a violation of good faith bargaining  

NLRB v. Truitt Manufacturing (1956) – S. Ct.  

Whether employer did not bargain in good faith when they refuse to open books to prove they can’t pay higher wages.  Union and employer in negotiations over wages, employer says he can’t afford .10 per hour raise, but can afford a .025 per hour raise.  Won’t open books.  He doesn’t claim it would be too much work, just within the province of management and irrelevant to management.  Good faith bargaining requires that both parties make honest claims.  Here, they make claim without trying in the least to substantiate.  Court concludes this was evidence of bad faith efforts.  

Detroit Edison v. NLRB (1979) – S. Ct.

10 employees applied for job, and took aptitude test.  Company hired from outside for position.  Company wouldn’t release tests or the scores.  Spent lots of money and time and couldn’t afford to have them given out.  There was not a sufficient safeguard preventing the scores from getting out.  This need overcame union’s need for information in contesting promotions.  Regarding scores, they do not want employees who took tests embarrassed by the release of scores.  In both instances, the court seemed to conduct a balancing test to determine if union had significant enough need to overcome employers needs.

· If an employers says, “we are in competitive situation and if wages raised I’ll struggle.”   In this case the employer isn’t saying he can’t pay, he’s saying he’s unwilling to pay.  The board needs very good reason to force a look at books.  The employer isn’t claiming any special right (all markets are competitive), a glance at the market will verify or rebut this claim, don’t need to look at books.

· Courts have said when employee making financial claims the union is put in bad situation (Hobson’s Choice).  Do they call bluff and risk really putting company out of business or don’t push it because of employer’s claim and then the truth is that employer could have paid.  

When Board looked at the “I’ll struggle” case they said Truitt is very narrow.  Board ruled Truitt very narrowly: the form of words (inability to pay) and a temporal inquiry (when they said it during the negotiations).  So, only need to open books when the employer says he’ll go out of business under a term of the CBA.  Plus, the hard cases are going for the employer.

NLRB v. Katz (1962) – S. Ct.

Employer claimed bargaining with union reached an impasse.  Then they unilaterally: unilaterally granting numerous merit increases; unilaterally announcing a change in sick-leave policy; and unilaterally instituting a new system of automatic wage increases.  In some of the cases the changes were better than the ones last proposed to the union.  “We hold that an employer's unilateral change in conditions of employment under negotiation is similarly a violation of § 8 (a)(5), for it is a circumvention of the duty to negotiate which frustrates the objectives of § 8 (a)(5) much as does a flat refusal.  Unilateral action by an employer without prior discussion with the union does amount to a refusal to negotiate about the affected conditions of employment under negotiation, and must of necessity obstruct bargaining, contrary to the congressional policy.” 

Impasse rules

1) after impasse the employer can initiate changes that are consistent with it’s last offer

2) before impasse the employer can not make changes that are better than offer

3) before impasse, the employer can not initiate changes that are worse than the last offer

4) after impasse the employer cannot impose changes that are a lot better or a lot worse than the last offer

5) employer may not implement a good deal before impasse at least without notice and consultation.

6) after the impasse, an employer can implement his basic last offer (unless it includes no strike clause)

7) employer cannot cut the employees wages, pre impasse.  (Why? It doesn’t make the union look toothless.  But does involve a failure to negotiate.)  

K. Supervisors and Managerial Employees

The Act prohibits supervisors being covered; but, the Act does not explicitly  prohibit management employees.  However, an exemption for management nevertheless as a common law creation.

In NLRB v. Yeshiva Univ.  the S. Court rejected the board trying to classify full-time faculty members as non-managerial or non-supervisory.  Rejected argument that because they were supposed to act independent of institution there interests were divergent.  Court notes that it is there setting of curriculum, admission standards, and degree requirements that make them so, and not that they perform professional jobs routinely.  In fact, the court said that architects and engineers, even those who act as team captains are employees.

NLRB v. Bell Aerospace (1974) – S. Ct.

The board certified the buyers in the purchasing or procurement department at a company.   Buyers have significant discretion in choosing price and vendors.  Court concludes they are managers and not covered by the Act.          

Supervisors: 

Defined as those having authority, in the interest of the employee, to hire, transfer, lay off, promote, or responsibility to direct employees, if the exercise independent judgments.

-thus, the secretary who supervises other secretaries probably not included (doesn’t control the major decision and doesn’t exercise independent judgment).

-hard cases: nurses who supervise other nurses.  (whether they exercise independent judgment)

Managers:

-the boards understanding of managerial employee is: those who formulate and effectuate employer policy and those who use discretion in formulating management policy. 

-to argue that someone is not management, must argue either: 1) the duties are just clerical or ministerial 2) they aren’t aligned with management.

-insurance adjusters that allow or deny claims are covered by the Act.  -the court rejected that the nurses interests is the business of he hospitals (to care for patients).

Trap:

-what if employer gives employees responsibilities that make them “managers” and avoids the NLRA.     

Summary:

-the hard cases will involve the meaning of “the interest of the employer.”

-other hard cases, the meaning of “responsibly to direct.”

-if the person just kinds of runs the office when the office is secretaries and janitors, they can be covered by union, routine.

-nurses are the hard ones

-hard cases for managers is architects and university instructors.

-Employees that meet the criteria of professionals almost always have at least some authority over other employees.  Also some authority to “formulate and effectuate management policies.”

-Hard Case: they may be mainly doing routine things, even as supervisors; but some times do non-routine things.

L. Secondary Boycotts, Hot Cargo Clauses, Etc.

Act prohibits union from engaging in secondary pressure.  §8(b)(4).  They can’t refuse to deal with the goods of a striking plant.  However, they can refuse to cross picket line.  

NLRB v. Business Machines (1956) – 2d Cir. (The Ally Doctrine)  

Royal is in labor dispute with union (strike).  They have contract with some customers to perform service.  When these companies request service they send them to other repaid shops and pay the bill.  The union starts to picket these other shops as well.  They also picketed some larger customers who were getting there work done by independent shops.  The court found that the subcontractor is not wholly unconcerned in the disagreement between the employer and the employee.  On this rationale, the court found that picketing the independent repair shops doing Royal’s work was ok.  Court further notes, an ally can extricate himself from the dispute and keep from having picketers by refusing to do the work.  I don’t see a ruling as it pertains to the customers.  

Sailors Union of the Pacific and Moore Dry Dock (1950) – NLRB (Common Situs Doctrine) 

Union wants to get a crew on a ship to become union.  However, the ship is at another companies dock.  The union pickets at the dock.  If the ship had been at a dock owned by the owner than it is undisputed that the union had the right to picket the primary.  However, when something can be moved, the union can move with it, if it is the situs.    

Common Situs Doctrine applies when:

(a) The picketing is strictly limited to times when the situs of dispute is located on the secondary employer's premises; 

(b) at the time of the picketing the primary employer is engaged in its normal business at the situs; 

(c) the picketting is limited to places reasonably close to the location of the situs; and 

(d)  the picketing discloses clearly that the dispute is with the primary employer. Court adds: 

NLRB v. Denver Building & Construction Trades Council (1951) S. Ct.

Contractor starts to do a job.  He hires a firm of non-union workers to do the electrical work.  The union objects and pickets.  Accordingly, all the union contractors leave site and won’t return unless non-union subcontractors are gone.  The board and the court find unfair labor practice by the union.  The object of there picketing was to keep the general contractor from using the sub.  The union had a dispute with the general contractor.  If they were objecting to the general’s use of non-union workers that would be fine.  But the non-union workers were the employees of a separate corp and that corp contracted with the general.  Thus, the union’s only aim could be to keep the secondary company from operating.   

Examples:

1) Union in labor dispute with GM.  Union pickets Firestone and say don’t deal with GM.  (Clearly a violation by union.)

2)  What if instead of picketing Firestone, Union pickets at GM and prevents Firestone from dealing with GM.  (This is an easy case for Union, because they are picketing primary.)

3) What if union puts notice in newspaper to advise public.  (Publicity proviso keeps it from being prohibited).  

4) What if union puts ad in newspaper advising public and telling folks no to buy GM?  (It’s still OK.)

5) Suppose GM employees go to car dealers and say don’t sell GM cars, we are striking.  Suppose there is a picket.  This is OK.  (Servette)  Under §(i) no problem and under §(ii) no problem.  They aren’t asking workers not to do work and no threats, just asking them to use managerial discretion not to stock certain products. (Exercise of managerial discretion).

6) What if people are on strike with company that sells candy to other stores.  The strikers give handbills that say don’t buy candy from these other store.  (i.e. candy at Walgreen).  Protected by publicity proviso.  A variation on Servette. 

7)  What if instead of above.  The strikers are the distributor.  They get candy from producer and it goes to distributor and then goes to store.  Servette doctrine holds that distributor is an extension of producer.

8) GM strikers picket at an independent car dealer that deals with 10% GM cars.  They are not trying to get them to use managerial discretion, but instead to prevent customers from buying GM cars.  Might violate §(ii).  Is this going to threaten, coerce car dealers.  Court holds that if they only deal with 10% no coercion, because so little of their business.  Might be protected by first amendment. 

9) Independent car dealer that deals 90% in GM cars.  You picket to get customers to stop buying GM cars.  S. Court says this counts as secondary.  SAFECO.  If the neutral is threatened with ruin or substantial loss – they are coerced.  If you follow product and it threatens to ruin or devastate then its not OK.

10) GM employees go to independent dealers and handbill customers saying don’t buy GM cars.  At first glance forbidden by §(ii).  Seems to be threatening dealer.  Under DeBartolo the court held this might not be protected by publicity proviso.  However, court says it’s OK.  Not coercion or restraint to use handbills.  Court seems to be construing statute to not violate 1st amendment.  

You can follow a struck good if its 5% of secondary business (Treefruits)

But not if it’s 95% (Safeco)

And not if its 50% if it would result in ruin or substantial loss.

Can’t induce or encourage an individual employed by another employer (unless it managerial discretion – Servette)

Hard cases:

Cases in between Treefruits and Safeco  (between 10% and 90%)and cases when Drydock test doesn’t seem applicable. 

With hard cases textual analysis is oftentimes taking a backseat to things like 1st amendment rights or secondary boycott essentialism (the court and the board know what a secondary boycott is and use it to disentangle cases.  What is it?  Entangling a disinterested party.)

M. Exclusive Representation
Under Act the union is the representative and it is a violation of 8(a)(5) to not deal with union.  

-easy case: when employer tries to contract directly with employees and bypass union.

-can’t insist on old contract after union (Case)

-when employees hate union and go to company and ask for help.  Can’t negotiate with them.

Why?

-if employer can bypass union collective action problem rematerializes

-exceptions: in the sport industry and others people get better deals then others.  Either, it’s known this is OK (background) or the just for the industry it OK.

Emporium Capwell v. Western Additional (1975) – S. Ct.

A. subgroups of employees are not permitted to bypass 8(a)(5).  Employer can discharge employees who try and do this.  No protection under §7 for employees who try and do this.

§9(a) has proviso that allows employer to settle complaints with individual employees without violating act.  Employees go to employer with complaint.

The law makes union a monopolist.  Thus, this places on union a duty of fair representation.  This applies to contract negotiation and contract enforcement.  Requires union to take individuals grievances seriously.  Union not obliged to protect every employee – but it better not be arbitrary, discriminatory or in bad faith.  The real work is arbitrary.  This is a problem because of the limited resources of union.  Thus, union will not violate just because they don’t arbitrate a meritorious claim.  But they better have good rationale.  If they say were not going to take this claim because it’s a looser, they are probably ok.

N. OSHA
Industrial Union Department v. American Petroleum (The Benzene Case) (1980) – S. Ct.

Osha set standards for Benzene.  It knew 10 ppm was bad for health so it assumed requiring 1 ppm would be better.  Court disagrees.  “We agree with the Fifth Circuit's holding that § 3 (8) requires the Secretary to find, as a threshold matter, that the toxic substance in question poses a significant health risk in the workplace and that a new, lower standard is therefore "reasonably necessary or appropriate to provide safe or healthful employment and places of employment." 

American Textile Manufacturer’s v. Donovan (The Cotton Dust Case) (1981) S. Ct.

Textile co’s sued OSHA saying they had to weigh costs and benefits before setting standards.  OSHA said they could mandate the use of all economic and technologically feasible means to eliminate or reduce significant risks of material health impairment.  The statute 29 USC §655(b)(5) says the agency should set standards which assures “to the extent feasible” on the best evidence that no employee will suffer from the harm.  Court, dictionary says “feasible” means capable of being done.  Thus, the cost-benefit approach not contemplated by statute.  Requiring a cost/benefit test would eviscerate the “to the extent feasible” requirement.

Rehnquist dissented on both of these cases.  He says the statute is unconstitutional.  It allows agency to legislate. 

UAW v. OSHA (1994) – D.C. Cir.

Pertaining to lockout/tag-out procedures mandated by the agency.  UAW said they needed stricter standard.  NAM argued they have no authority to promulgate regs of this nature at all (non delegation).  The agency must find that (1) "the standard will substantially reduce a significant risk of material harm (2) & (3) compliance will be economically and technologically feasible and (4) the standard "employs the most cost-effective protective measures". In addition, it must (5) for any standard differing from an existing national consensus standard, publish its reasons why its standard would better effectuate the purposes of the Act; and (6) support its choice of standard with evidence in the rulemaking record and explain any inconsistency with prior agency practice.  The court states that if the agency feels bound by only these 6 mandates, it would have too much leeway.  However, the agency also indicates the act’s overriding purpose is to provide a high degree of employee protection.  This combined with the 6 other constraints keep OSHA from overstepping it’s bounds.  The claims was that they didn’t differentiate between industries when making lockout/tag-out regs.  Also, they showed a preference for lock-out vs. tag-out in the procedures.  Court determines this is appropriate. 

Reich v. Arcadian Corp (1997) – 5th Cir.

Employer had explosion occur on premises.  The Secretary of labor charged the employer with fines for each employee exposed to the dangerous condition leading to the explosion.  The court analyses statute to determine whether the secretary can fine for each violation or for each employee.  The court does Chevron analysis, but determines at the first step that the statute is unambiguous and relates to separate violations and not separate employees exposed.

The inception of OSHA:

§6(a) – national consensus standards that must be established.  About 400 established in early 70’s.  Created by private agency.  Only about 20 have been revisited by OSHA

§5 – general duty clause.  Workplaces should be free from recognized hazards….  This applies even if OSHA has not acted, no specific regulation.

Two kinds of dangers employees face:

-short term danger (broken ladder ) 6000 annual deaths 5 million non-fatal injuries

-cancer and long term risks.  Some academics saying between 1% and 15% of cancer has occupational origin.  Gov’t says much higher.

The Statutes:

A) General duty clause: “employer must provide a workplace that is free from recognized hazard.” Designed to allow osha to go directly for hazards without regs in place.  Applies to explosions and faulty ladders and equipment that threatens people.  Based on ordinary custom – what good employers usually do.  There is lots of room for stuff they can do (ergonomics, smoking, etc.)

B) Health Standards (OSHA must show the risks are significant and regulate to the point that it is feasibly eliminated)- industry has a real uphill battle.  They could win if they could show risk is trivial.  But even harder, to show that industry can’t bear cost.  Even if some corps fail, it’s not unreasonable.  OSHA has lost when they haven’t attempted at all to quantify risk.

C) Safety: (Regulations must be reasonably necessary or appropriate to …)courts have interpreted regulations in the same way as the health regs. I don’t know if this means no cost/benefit test. 

-For health and Safety standards the statute allows OSHA to go beyond “recognized” risks.

Where does the court get the “significant” requirement for health risk regulation? 

-in concert with the “reasonably necessary and appropriate” language of the safety regulation.

-the “no employee will suffer material impairment” language

-also the assumption that congress did not want huge cost for small gains

OSHA thinks that if exposed to Benzene at a certain level you have a 1 in 1000 risk at contracting the disease.  If so, it is a significant risk.

Feasible:  Capable of being done.  This has been interpreted to be technological and economic. 

As the court understands it, this does not involve balancing.  To show that it is unfeasible is to show that it would involve massive dislocation of industry (industry imperiled) .  Feasible means practicable. It is still feasible if some companies go out of business.    

Why did the court eliminate cost/benefit balancing?  Because the “to the extent feasible” and the “no employee will suffer material impairment” language seems to eliminate it.

-What is significant?

1 in 1000 from life time exposure.  OSHA says and court agrees.  You might want to look not only at the risk, but the size of the population.  Also, how much exposure in a typical worker.  Maybe look at the real world of exposure vs. the “lifetime exposure.”  Recall these words are the same words as the ones in the direct threat in disability act.

-Under safety and health regulations, should OSHA weigh the risk of substitute risks introduced by regulation?  Ex. what if when one thing is eliminated, the expenditure will create other deaths?  I.e., expensive regulation creates unemployment and that may create poverty that results in death.  Now the data is more easily understood and available.

-May the agency do cost/benefit test for safety regulations?  The DC cir. said yes.  The statute doesn’t seem to foreclose it.

Why do we have OSHA?

Redistributive.  If you require this safety isn’t likely the employees loose salary, pensions and jobs.  Is the redistributive argument empirically fragile.  

-Solving information gap.  OSHA has moved to fill this gap.

OSHA’s record

-Worker compensation program has achieved 30% reduction in work place injuries and deaths.  --OSHA’s record much more ambiguous. Best estimates is between 1% and 6% reduction in injury and deaths.

-Work places have been getting safer.  But more dangerous than other countries (Sweden, France, Germany, similar countries).

Cost Benefit numbers are all over?  Some good, some not good. 

-Hazard communication estimates to save ? lives at $1.2 million per life.

-regulation servicing wheel rims saves 2 lives per year at $500K per life.

-Asbestos saves ? lives at something like $89 million per life.

-EO saves 2.8 lives per year at a cost of $20 + million per year.

-Grain dust, $5.3 million per life.

Wave of the future for OSHA:

-information first.  Give workers info before OSHA starts to regulate.

-reward safe companies by eliminating paper work and inspections

-companies with bad safety records clearly identified and OSHA will work closely with them to reduce death and injuries.

-amend statute to move towards cost/benefit

-expand worker participation under OSHA in part by expanding rights in participation about workplace safety.

-The private org. that created the original standards has been very busy creating many more stringent standards.  Not binding? Maybe include them  

Misc:

Whirlpool rule: can refuse to do work if no time to get osha involved

-A hazard communication rule: warn employees of potential hazards.  

O. Final words

-allertness in some pockets to information lack of

-alertness problems with waiver

-employment law has come to the fore, lowering the profile of labor law.  Creates rights that reduce need for unions.

-some problems with the above: sometimes the result is not good for workers. (i.e, ADA reduces employment of handicapped workers)

-a real mismatch between what employer want and employees want (greater participation in workplace).  8(a)(2) seems to forbid and the new areas of law (non-labor) don’t seem responsive to it.
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