Prestes

Sunstein: Employment and Labor -- 48 of 48

I.
Contract at will

A.
At will default, see Clark (except in MT, and with increasing exceptions)

1.
Justifications for at will waivable default
a.
Market-mimicking: Employees don’t want/need for-cause too much because they think marketplace norms prevent arbitrary discharge (they won't get fired unless they are bad workers, why would anyone want to fire a good worker?) and employers hate it (because they fear frivolous litigation, extortion and shirking, a big problem, and the threat of firing solves it). 

i.
Defaults that mimic the market prevent needless and costly bargaining. 

(a)
The endowment effect means people will stick with the default, whatever it is, because if employers have for cause they will want a lot to give it up and if employment is at will employees wont pay a lot for for cause.  

ii.
Information forcing default best if we don’t know what mimics the market: Put the endowment in the hands of the employee to force the employer to come to the table. Employer in a better position, as a repeat player, to clarify (like the best briber concept in tort). 

iii.
The fact that unions always get for cause suggests for cause mimics the market but this is flawed if (a) unions get for cause while avoiding the downside of wage cuts and unemployment or (b) unions shift the costs of for cause onto nonunionized workers. 

iv.
Custom might not be probative of what people would bargain their way toward because custom might reflect the legal rule and because information problems might mean the custom is inefficient. 

v.
Arbitrary discharge unlikely--employees don’t need for cause





(a)
Employer won't fire good employees




(b)
Reputational constraints: Employers need to get other employees





(c)
Life cycle model: Current employees are firm-specific human capital





--
But see opportunistic discharge and life-cycle model.

b.
Unequal bargaining power not responsive: If waiver is adequately informed, blocking employee's preferred bargains only leaves them worse off (with little bargaining power and their second choice employment relationship). Might be an argument for changing unjust background conditions. 

B.
Exceptions to the at will rule

1.
Agreements: Trend toward information-forcing readings of ambiguous terms--construe ambiguous language against the employer because he is in best position to clarify. Contrast with old-fashioned common law method of looking at the terms to get at parties probable intent. More dynamic approach makes interpretive choices based on the effects they will have over time. 

a.
Explicit contracts

i.
Law: An explicit promise with a defined term in writing protects the employee from at will discharge.

ii.
Information forcing rationale: Avoid guessing games and force parties to be clear by reading specific terms ("5 years") to create for cause and reading vague terms ("as long as you are good," or "as long as you fulfill your part of the program," see Clark) to maintain at will.

iii.
Tough case: Time period that is bounded by an end date, but the date is not clear, see Tyson ("as long as he fights professionally"), probably also protects the employee. 

iv.
Employer's best argument: Employee not reasonable to take ambiguous for cause statements as a promise, they are more like a hope than a guarantee. Might capture the same information forcing benefits. 

b.
Employee handbooks: Handbooks may enumerate grounds for discharge or create a procedure for discharge. 

i.
Disclaimers: "Grounds for discharge include, but are not limited to:" Must be clear--large print, capitalized, and bordered. See McDonald ("disclaimers must be conspicuous to be effective against employees"). 

ii.
Law: An Information forcing default rule--Enumeration of for cause protection and a list of grounds for discharge will create a right to be discharged only for enumerated causes when the list is clear. 

Open ended lists treated less favorably unless specifically bargained for. Also helps if employee actually read the manual. Justified if we think employer is in a better position to get clarity. Also justified on a unilateral contract rationale. 

iii.
Are enumerated grounds for discharge exclusive? Could not be if inadequate job performance is not a listed ground. 



c.
Oral statements 
i.
Must be clear and communicated: "Permanent" sometimes is enough, see Tyson.

ii.
Evidentiary problems of unwritten material (preventing employee from proving he had for cause and allowing pro-employee jury bias) mean we should treat handbooks less favorably for the employee. But with oral statements we know they were heard. 




iii.
Specifically bargained for protection binding even if oral.

2.
Public policy: Can't discharge people for refusing to violate "the law" in a way that harms third part interests (like antitrust laws protecting consumers, see Tameny). Four categories of public policy justifications: 

a.
Exercise of a right provided under state law: Cases turn on whether the right is one that evidences a policy supported by state law.

i.
Workers compensation: Cant fire employee for collecting workers compensation.

ii.
Contrast with exercising your right to smoke or wear jeans, can be fired.

b.
Whistle-blowers protected by most states: Public's interest in law enforcement overcomes employer's interest in a loyal workforce. Employer's interest in hiding crimes is not relevant.

i.
Against protecting whistle blowers from discharge: employer might have an interest in preventing employee cooperation out of anger or mistake and we might think whistle blowers are not helpful to law enforcement. Need empirical data. 

ii.
Strongest case for employee:

(a)
External initiation: When investigators ask the employee to help his case is stronger than when the employee initiates an internal conversation with the employer.

(b)
Third party effects: Need a "protect the public." 

(c)
the harm (compare airplane safety to sacharin case) 

(d)
a finding of an actual violation 
(e)
reasonableness of employee's belief. But this raises decision costs even if it lowers error costs. 

c.
Continuum of refusal to perform an unlawful act: In descending order from strongest case for prohibiting discharge to weakest
i.
Strongest case is criminal law (Tameny--illegal price fixing), court does not distinguish between crimes because line drawing is tough. Decision to criminalize makes it worse than a tort--good proxy for third party effects. 

ii.
tort: might include performance of a civic duty--another category within the public policy exception.

iii.
regulation, see Whirlpool (OSHA case: can't fire employee for exercising statutory right to walk out if work conditions are unsafe, but need evidence on effects on employers and employees and chain of command arguments similar to Buethe). 

iv.
code of ethics: No source of law undermined here. Turns on whether the code of ethics is an "expression of public policy" or "designed only to serve the interests of the profession." Pierce (research violated her morals and her interpretation of the Hippocratic oath--"employee should not have the right to prevent employer from pursuing its business because the employee perceives that a particular business decision violates the employee's personal morals, as distinguished from the recognized code of ethics").

d.
Look at pragmatic interest in allowing discharge. See Beuthe (should allow discharge for refusal to fly because safety requires people to play their own role in a hierarchy that is otherwise trustworthy). Empirical questions--judges need good proxies. 

e.
Tough case: Where acting or failing to take an action would violate the employment contract but there are no third party effects and the action or inaction is not proscribed by law. Comes out in employer's favor but employee has a good argument that he can be fired either way. 

f.
Strongest case for employer: (1) No third party interest, (2) no law involved, (3) not a very important law, (4) preventing the discharge creates more problems than it solves. 

3.
Implied covenant of good faith and fair dealing
See Cleary (employer estopped from firing at will employee of 18 years). We treat these cases as contract cases and the employee tends to win. 

a.
Core rationale: prevent opportunistic behavior: Don’t want the employer to cheat on their side of the bargain. Might also appeal to fairness instead of efficiency. In all three examples the employee has to worry about opportunistic discharge in violation of an implicit bargain--preventing at will discharge in these cases is efficient because it is consistent with what the parties would bargain their way to ex ante. 


i.
But might not need this prohibition if reputational constraints solve.  

b.
Three examples of prohibited at will discharge (consistent with life-cycle model). 

i.
Before you get your commission: If the employee has done the work he is due the compensation, turns on if we think the commission vests like a salary. 

ii.
Early career discharge (right after moving): Employees would fight hard for for-cause in this case and employers don’t want at will too much unless they are vindictive.

iii.
Late career discharge (before pension vests): Both late career, where wage increases faster than productivity, and a pension, are forms of payoff for hard mid-career work.

C.
Theoretical points

1.
Coase theorem: Doesn't matter what the rule is as long as it is waivable because parties will bargain to the same results.


a.
But the endowments might stick--endowment effect



b.
But transaction costs prevent optimal Coasian bargaining

c.
But employees lack information (about the low probability of at will discharge) so they might not waive when they should. Paternalism might justify for cause if employees have informational, cognitive, or motivational deficits.

2.
Life-cycle model of employment: 
a.
The model: Workers build up capital by learning on the job and become increasingly valuable to employers. Productivity does not rise as rapidly as wage so employees get paid more than they are worth at early and late career. Employer promises wage premium late career to prevent mid-career shirking but then has an incentive to break the "deal"--this is opportunistic discharge (see ADEA).

b.
Happy story: Might create protections against arbitrary discharge and quitting as the employee becomes more useful to the employer as he builds firm-specific capital. This means the status quo might be legally at will but customarily for cause. 

i.
Note: this does not mean we should alter the legal rule to reflect the custom, legal involvement might screw things up by creating litigation costs, contra Llewellyn. 

c.
Early and late career discharge: Should protect employees for discharge where for cause would be the likely market-mimicking background rule, in other words, where the employee would insist on for cause protection and the employer would agree. Suggests at will most appropriate mid-career. 

d.
Ban on mandatory retirement creates problems under this model because the employer needs to be able to call a halt to the late career trend of wages increasing faster than productivity. 

3.
For cause waivable: Might act as an information-forcing default which would be good given Kim's data that employees think they have for-cause now (they might be referring to custom independent of law). 

a.
A waivable allocation to the employee steers between the status quo poles of nonwaivable employee entitlements and waivable employer entitlements. 


b.
unequal bargaining power does not answer waivability rationale.


c.
Might fear employees waiving too easily but this does not justify non-waivability. 

d.
Best arguments against: It is not market mimicking so it will be costly to contract around and workers will not waive to their own detriment because of information problems.

e.
Best argument for: Employer does not have much to lose because he wont fire arbitrarily and the risk/impact of frivolous litigation and extortion is low because the legal system is sane, and employees have a lot to gain because arbitrary discharge is high impact even if low risk. 

4.
Nonwaivable rule

a.
Justifications for nonwaivable for cause rule: Workers need for cause protection and they would trade it away too cheaply because of myopia, inability to anticipate the endowment effect, and ignoring low-probability risks.  None of these is a knock-down argument. 

b.
Might hurt employees: Might hurt the people the rule is supposed to help by preventing their preferred bargains (we don’t know how much they value job security), or might have redistributive effects by hurting non-unionized workers and helping unionized workers who already have for-cause
. Might also hurt new companies who quickly need to be able to fire bad workers. 

5.
For cause waivable at a pre-determined price: Uniform Act. Can waive only if employer agrees to severance payment of he fires without cause. 

6.
Three models of workplace relations
a.
Common law model of individual employers dealing with individual employees (employer has all the sticks except the right to the employee's labor), problem here is that employees compete to collective detriment. 

b.
employment law model of employees with minimal nonwaivable rights: results in protections that waiver undermines and it has a simplicity that unions lack. But it is very rigid.  

i.
Why not give employees entitlements and allow them to bargain them away? Our legal system almost never does this, it either gives entitlements to employers and lets them trade them or it gives entitlements to employees and says no trading. 

c.
labor law model with no minimal guarantees but collective organization by workers. Workers compete to their collective detriment in the common law model. Might hurt non-unionized workers through unemployment or wage cuts. Advantage is a more democratic and flexible approach, avoids crude national minimums. 

D.
Empirical questions

1.
How many arbitrary discharges? Union data suggests a lot (employees win arbitrary discharge suits half the time) but this might not be true for non-union.

2.
Costs of a for cause regime? Little has happened in MT (for cause non-waivable with simple procedures and confined damages), shows it is cheap (but we should not expect less litigation because employers can always come up with a cause, only question is whether it is true), Europe suggests it is costly. Important because if for cause is costly these costs are felt by consumers, employers, and employees (unemployment, lower wages, fewer benefits).

3.
Are our behavioral economics concerns, about waiving to cheaply, well-founded? 

[contract at will discussion from Elements]


A. Arguments for at will background rule
1. Employers really like it: Fire bad employees (see Kaldor-Hicks)

2. Employees like it: Increased wages & good workers won't get fired

3. Efficiency: Market mimicking default--change has bad redistributive effects
4. Exceptions: Clear contrary legislative policy or legitimate third party effects.

5. Empirical question: ALL turns on cost related empirical questions

B. Arguments for a for cause waivable background rule 
1. Employers like it: Not want to fire without cause anyway. Can always contract around it. 

2. Employees really like it

a. Provides protection of their most basic security

b. Good psychological effects 
c. If relative position is what matters to employees then the law gives them something good (protection from firing) for free (wage decrease unimportant). 

3. Efficiency: Mimics the market, an information-forcing default rule 

4. No third party effects: Waivability only good when there are not third party effects 

C. Arguments for a for cause nonwaivable rule
1. Employees like it: At the time of contracting there is an unlevel playing field
2. Efficiency: Cheap to administer 

3. Positive redistributive and psychological effects
4. Third party effects justify (Peterman, Svenko, sexual harassment)

5. Relative vs. absolute income 


D. Framework for deciding on a background rule

1. Ask empirical questions: Custom? Cost to contract around? Preferences? 

2. Experts: Look at empirical data to determine how to mimic the market.

3. Information eliciting rules: Might justify for cause waivable

4. Weight of preferences
5. Perspective: country in the first instance (most flexibility), court (least flexibility, or a legislature.
II.
Age Discrimination

A.
Causes of age discrimination

1.
Opportunistic discharge: not "discrimination" but not much fun, and possibly in violation of an implicit contract. 

a.
ADEA not a good fit: If the ADEA was narrowly focused to prevent opportunistic discharge it might be efficient, but the ADEA allows firing someone the day before their pension vests. Although, the Act might indirectly prevent opportunistic discharge by creating a threat of lawsuit. 

b.
Crude to talk about efficiency as the best justification for an age discrimination statute because discrimination based of prejudice and stereotypes is uniquely humiliating in a way not captured by "efficiency." 

2.
Failure to hire: Employer investment in teaching employee firm-specific skills not paid off in light of lower number of years of possible service. Illegitimate. 

3.
Prejudice/taste: Of customers/clients/students, fellow workers, and employers. Based on animus, not a rational over-generalization. Might be uniquely humiliating to be subject to this kind of discrimination, a la race and sex discrimination. 

4.
Statistical discrimination: A form of (possibly) rational stereotyping because individualized, nondiscriminatory practices are costly. Over-generalizations based on age as a proxy for other factors like energy may or may not involve prejudice. 

B.
Focus of ADEA is on prejudice and stereotyping against people 40 and over ("It is the purpose of this chapter to promote employment of older persons based on their ability rather than age; to prohibit arbitrary age discrimination," § 621(b)), see Hazen Paper v Biggins (firing based on pension is not because of age--narrow view of the act), although it could focus on any of the above. 

1.
Text of the ADEA, § 623(a): "It shall be unlawful for an employer--

(1) to fail or refuse to hire or to discharge any individual or otherwise discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual's age.
(2)
to limit, segregate, or classify his employees in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual's age; or

(3) to reduce the wage rate of any employee in order to comply with this chapter. 
2.
Employer may not act on the basis of stereotypes or prejudice even if customers, fellow workers, viewers demand it. (Example: you are "too old," or "lack energy"). The statute demands individualized inquiry. We are looking for employer animus. 

a.
Mixed motive cases: Where the employer has nothing against old people but welcomes the adverse effect on them, the employer can win by showing they would have done the same thing absent discriminatory motive. 

b.
Selective concern and indifference: If the employer would have acted differently if the victims of the practice were young people, this is illegal but hard to ferret out. 

c.
Subordination: Sex and race discrimination laws see unjustified subordination as discrimination, without regard for motive. Unclear whether this concern maps onto age discrimination, hatred and second class citizenship do not seem as obvious here. 

d.
Cost of training compared to likely payoff is illegitimate basis for refusing to hire: Cant refuse to hire old people because you want employees who will be in the labor market for a long time. Even if you can say this is an economic reason unrelated to age, a la Hazen, it would swallow the statute because it is age discrimination of the most obvious sort. 

e.
Tough case: Murky direct evidence: You are "overqualified," or "don’t fit in." These are pretty good for the employee. 

3.
Employer may act on the basis of salary, years of service, or pension status: ADEA permits discrimination in order to save money based on factors correlated with age. Can discriminate on the basis of age proxies, see Hazen (because age and years of service are analytically distinct, an employer can take account of one while ignoring the other, and thus it is incorrect to say that a decision based on years of service is necessarily 'age-based.'"). Disparate treatment claim must prove the "employee's protected trait actually played a role and had a determinative influence on the outcome." Contrast with Hicks "motivating factor" in Title VII. See also, Sperling (can fire for high salary, retirement benefits, proximity to retirement). 

a.
But this action may be part of a prima facie case if other evidence of prejudice is presented. 

b.
Example: Pension tied to age not years of service. Maybe employer should have to give a nondiscriminatory reason for discharge in these cases. 

c.
Tough case: Terrific age proxies: Where salary or pension is tied directly to age, not years of service. Hazen reserves this question. Employees probably win because salary and pension, when pegged according to age, are perfect age proxies. Employer should say they are still firing because of money, not age, but we distrust them when the correlation is perfect. 

d.
But note: all age discrimination is somewhat cost related, even refusing to hire old people because customers find them gross, the notion is that only some cost justifications are legitimate.

C.
Three kinds of cases: In descending order of strength for the employee:

1.
Direct proof (disparate treatment): A smoking gun like "you're fired because you are old!" Disparate treatment and evidence that the reason is an age based stereotype. 

2.
Prima facie case (disparate treatment): Person 40 and over is fired and a younger person takes their place. Most ADEA cases. 



a.
4 elements: see Greene

i.
P is within the protected class (40 and over),




ii.
suffered an adverse employment action,




iii.
was qualified for the position lost or not gained, and




iv.
a younger person was selected.

b.
Employer must then come up with a legitimate, nondiscriminatory reason for adverse action (firing or refusing to hire), like P was a drunk.

c.
Employee can then show that the proffered reason is pretext. 

d.
Not a defense that the person who was hired is also in the protected class: P has a case if he is over 40 and the person who got the job was as well, see O'Connor (rationale: the statute is about age based stereotypes and employer may still be stereotyping even if the person who replaces P is over 40).

i.
Strength of the inference is key: 52 year old replaced by a 50 year old, or 42 year old replaced by 40 year old--discrimination is a weak inference in both cases. Need extrinsic evidence other than age data, in these cases, to draw an inference of age related bias. 

e.
Age related proxies don’t create a sufficient inference of stereotyping: 
i.
But, proxies might be stereotyping: Lower court, before Hazen, holding that adverse action because of age related proxies was actionable may have been holding that adverse action because of age proxies is sufficient to create an inference of discrimination "because of age." Is firing based on pension much different than firing "because we need new blood"? Both create an inference of discrimination "because of age" but the court says "new blood" is actionable and pension is not. 

ii.
Might care about more than stereotyping: Might have thought that use of age proxies is objectionable in itself. Maybe age discrimination is bad for reasons other than stereotyping. 

3.
Disparate impact: Circuit split. When you see some kind of employer test that appears neutral on its face with regard to age, think disparate impact. 

a.
Example: Have to run 2 miles to work at a wildlife reserve. 

b.
The line is not sharp: Maybe a good disparate impact claim is a lot like a good prima facie case--if the idea is to make sure the employer is not acting on anything illicit then a disparate impact claim should be relevant where it is probative of discriminatory intent.

c.
Against recognizing disparate impact: Natural reading of the text does not pick it up--The statute is about discrimination because of age, this is not it, this is discrimination because of height, weight, etc. Sex and race discrimination statutes recognize disparate impact because sex and race discrimination is more likely to appear in this form. 

d.
In favor of recognizing disparate impact: Title VII has the same language and it allows these claims. Argue that "because of" is a term of art that picks up disparate impact claims. But the answer to this is that the ADEA, unlike Title VII, allows discrimination based on "reasonable factors other than age." But the answer to this is that RFOA language is an affirmative defense, not relevant to whether there is a prima facie case. 

D.
BFOQ: 

§ 623(f): "It shall not be unlawful for an employer, employment agency, or labor organization--(1) to take any action otherwise prohibited under [the Act] where age is a bona fide occupational qualification reasonably necessary to the normal operation of the particular business, or where the differentiation is based on reasonable factors other than age . . ."

1.
Rationale for BFOQ defense: When a BFOQ is present we have no reason to believe the employer is discriminating, it is like rebutting the prima facie case.

2.
Youth can not be a BFOQ: Employer can not say being young is part of the essence of the job (like a flight attendant or a broadcaster). 

3.
Western Airlines v Criswell test/judicial gloss on the text: BFOQ narrow
a.
Qualifications reasonably necessary to the "normal operation of the business" read as necessary to the essence of the business (like old people cant do the job safely), and


b.
all or substantially all older people fail, or 

c.
it is impossible (difficult) to rely on non-age filters. Too difficult to individuate might make age ok as a proxy. Statistical discrimination ok when it is accurate and there is no alternative. 

i.
Federal standards: Private companies borrowing the federal government's determination, like 60 year old cut off for airline pilots, is ok.

ii.
Testing of current employees cuts both ways: It legitimates the employer's safety related claim but it also shows that individualized inquiry is possible. Employer must walk a fine line and say the testing is ok but we don’t trust it enough so we should still rely on age. 

iii.
Tougher than negligence standard: Employer has to show more than non-negligence in using an age proxy, have to show he could not proceed without it. Can't just say using age is worthwhile. 

4.
Hard cases: Weighing a problem for the business, like a little safety decrease, against the overinclusiveness of the rule that blocks old people who could do the job. See Wildlife hypothetical (goes both ways depending on specific evidence). Judges bad at this kind of weighing. 

5.
Hiring cap but not employment cap: See Greyhound example. Employer wins by arguing there is a physical capacity-experience tradeoff and people who start under 40 at least have experience by the time they hit 40. People who want to start at 40 have neither. Combine this with seniority system that gives most risky/physically demanding work to new people. 

6.
Easy cases for employer: Dorothy can't be over 50, or flight attendant cant be over 80. To argue for the employer, say:


a.
Risk is serious: High risk and high impact, like most bus drivers over 80 crash.

b.
Employer tests for physical capacity: Can be a double-edged sword but needed to legitimize employer's alleged safety concern.

c.
Individuation impossible

7.
Easy cases for employee: Newscaster, young flight attendant. Cant be catering to a stereotype. Also easy for employee if it is easy to test/individuate. 

E.
RIFs and Downsizing

1.
Minda's proposed prima facie case (life-cycle version): Rejected by the court



a.
P is within the protected class,



b.
terminated pursuant to a RIF,



c.
is a later career employee with firm specific skills, and




i.
imports the life-cycle model into the ADEA, which we know is not the law. 



d.
was laid-off for being too costly. 




i.
Also not part of the law. 


2.
Student note, proposed prima face case (proxy version): 



a.
P is within the protected class,



b.
terminated pursuant to a RIF,



c.
his duties were assigned to a younger person, and



d.
the younger person is less qualified. 




i.
Last two factors are a proxy for age discrimination.

3.
DC Circuit prima facie case (easiest for employee): If we don’t like this test it is because we don’t think it requires employees to show enough to really get an argument going. Do we want to require something extra? 



a.
P is within the protected class,



b.
qualified for the job,



c.
terminated, and

d.
employer retained younger employees whose responsibilities were the same. Positions eliminated may have had different names, but same responsibilities. 

i.
Easier test to meet because it does not require evidence of discrimination or that the younger person was less qualified. Contrast with Fifth Circuit (requiring circumstantial or direct evidence of discrimination). 

F.
Ban on mandatory retirement
1.
Employer can still fire people who cant do the job: This is always a legitimate basis for discharge, even in MT.

2.
Hurts young people: Less jobs available at the front end because old people not forced out. Freezes younger people out. 

3.
Hurts old people: 

a.
Increases discrimination at the hiring end, wont hire old people because you can not get rid of them without liability. With mandatory retirement it makes sense to hire a 60 year old and get 5 good years, without mandatory retirement you now get 10 bad years as well. 

i.
But empirical evidence disproves. 
b.
Adaptive preferences: With mandatory retirement most old people want to retire at 65, it is normal. Without mandatory retirement people see retirement at 65 as weak.

c.
Undermines the life-cycle deal: The happy arrangement of wages increasing faster than productivity cant be maintained if employers cant call an end to it. Result is a flattened wage profile. 

4.
ERIPs are a response to the ban on mandatory retirement (the golden handshake): Must be pure carrot and no stick. 

a.
Waiver: Employers fear employees will take the ERIP then sue, so the statute allows constrained waiver of the right to sue under the ADEA.

i.
No prospective waivers: Can not waive discrimination that has not yet occurred. 





(a)
Rationale: insufficient information in advance. 





(b)
Harm: workers lose money, they won't get the legal right for free. 





(c)
Should we allow waiver?




ii.
Retrospective waivers ok if voluntary and adequately informed. 

(a)
Rationale: Information forcing rule with a procedural constraint. An old person on the verge of retirement has a clearer picture than a younger person, in the case of a prospective waiver, looking far down the road. So we want to allow some waiver (unlike Yale), but put constraints on it (maybe a "third way"). 

(b)
Cant coerce waivers by using a benefits package as leverage. Waver must be voluntary. Coercion exists when people are denied a benefit they were antecedently entitled to. Coercion is giving someone a choice they would rather not have--coercion if the choice is worse than what the employee had without it.

iii.
Group waivers subject to thicker protects than individual waivers: Employees fired as a group may be less aware of what is happening to them.




iv.
No waivers would result in fewer and worse ERIPs.

v.
Common law tender back rule does not apply in ADEA cases where employees waive, take ERIP money, then sue (but employer might have a separate action against the employer). Oubre. 

(a)
Kennedy-Thomas debate: ADEA as a basis for statutorily informed common law vs. common law in place unless expressly displaced by congress (Thomas). 

(i)
Kennedy: The statute overcomes the common law rule-- a respectable "remedial statutes should be construed broadly" argument. Does the employee have to return the ERIP money as a precondition to a suit for discriminatory discharge? Yes, under the common law tender back rule, but not under the statute which subsumes the common law (it says you need to meet three requirements to sue, and this is exclusive of tender back requirement). Reasoned elaboration of the statute, based on its purpose, means tender back rule is inconsistent with the act, even if not inconsistent with the text. 

(ii)
Thomas: The statute does not expressly displace the common law so the tender back rule should apply. Congress could have expressly displaced it, but they said nothing, so the common law should be used to fill the gaps because it is simple. 

b.
No targeted ERIPs: This helps oldest people a lot, cant give a better deal to people 40-60 than people 60-80. 

G.
Real-world consequences of ADEA

Studies have not validated scare-stories, turns out that the act is efficient (validates deals people would have come to)


1.
Older people: 

a.
Reduces discriminatory discharge. Discriminatory discharge might be really bad, a dignitary injury.

b.
Ambiguous effect on discriminatory hiring: ADEA increases the cost of hiring old people because they might sue and because of abolition of mandatory retirement (which also flattens out wage packages because it puts a crimp in the life-cycle model).

c.
Reduce opportunistic discharge thus fortifying the life cycle deal. Means ADEA might be efficient.

2.
All people: Increased price of goods (by a nontrivial amount?) if the statute is inefficient, which it is to the extent that it counteracts statistical discrimination based on rational stereotypes. 

3.
People under 40: 

a.
Decreased available jobs. Has not happened, because of lots of ERIPs.

b.
Intergenerational wealth transfer or intertemporal, intrapersonal wealth transfer (from younger to older self).


4.
Might be regressive (resource shift from poor to rich). 

H.
Reforms


1.
Ban the ADEA


2.
Ban opportunistic discharge (broadening the statute) or refocus the statute on it. 


3.
Allow mandatory retirement


4.
Move the protected class from 40 to, say, 55


5.
Allow targeted ERIPs

6.
Allow waivers, maybe with a procedural constraint (information) or a substantive constraint (MT). But why are waivers here ok but not in race and sex discrimination? 

7.
Negate disparate impact.

III.
Disability Discrimination

A.
Causes of disability discrimination
1.
Prejudice: fear of contagion, distaste, disgust by employers, customers, coworkers. Does this exist against one-armed people, obese people? This is what congress was concerned about. 

2.
Stereotypes: of employers, customers, coworkers. E.g. AIDS cases, deaf bus driver case. Congress concerned about this as well. 


a.
Rational: Individualized inquiry expensive and the stereotype is accurate. 

b.
Irrational: Failure to undertake individualized inquiry when it would not be that hard.

3.
Cost of accommodation: Employers likely to discriminate against the disabled because hiring them can be very costly, more so than old people. ADA requires accommodation even when very costly. 

4.
Apathy and indifference
5.
Contrast with ADEA: Life cycle model and risk of opportunistic discharge not a factor here. 

B.
Purpose of ADA: Affirmative action statute designed to combat irrational stereotyping, prejudice, and discriminatory taste. Attempt to protect people at a systematic disadvantage in the workplace because of structure (architecture) and prejudice. 

1.
Text of the ADA: § 102(a)
No covered entity shall discriminate against a qualified individual with a disability because of the disability of such individual in regard to job application procedures, the hiring, advancement, or discharge of employees, employee compensation, job training, and other terms, conditions, and privileges of employment.


Discrimination defined as:
Disparate treatment: "limiting, segregating, or classifying a job applicant or employee in a way that adversely affects the opportunities or status . . . because of disability"

Disparate impact: "utilizing standards, criteria, or methods of administration that have the effect of discrimination on the basis of disability." 

"not making reasonable accommodations . . . unless undue hardship" or "denying employment . . . based on the need to make reasonable accommodation" 

"using tests or standards that screen out the disabled unless the standard is job related and consistent with business necessity."

2.
Affirmative action uncontroversial in this context. Maybe because of a belief that it will lead to efficiency gains in the form of increased productivity or getting the disabled off welfare. Maybe a willingness to sacrifice efficiency for distributional goals --perception that social practices turn a difference into a disability. 

3.
Justice claim: Turning a morally irrelevant difference into a systematic disadvantage: ADA seems to reflect a judgment that workplace practices are social practices, not natural, and that they should be assessed in terms of their overall consequences for the people subject to them, not as spelling out some natural or inviolable market logic. See ADEA, parental leave legislation, flex-time proposals. What other legislation falls into this category
? (sex discrimination?)

C.
Who is covered?
"An individual with a disability who, with or without reasonable accommodations, can perform the essential functions of the employment position."


1.
A qualified individual with,


2.
a disability
D.
"Disability" means: 
1.
Actually disabled: A "physical or mental impairment that substantially limits one or more of the major life activities of such individual."

a.
A "physical or mental impairment" that

i.
No impairment if temporary. 

But complications from a broken leg might not be temporary. 

ii.
Job vs. class of jobs: No impairment if it does not affect a class of jobs: (only relevant when the "major life activity you allege is "working
"?). See Sutton (global airline pilot not a class of jobs).

(a)
Purposive rationale: People not at a systematic disadvantage if not excluded from a class of jobs. A morally irrelevant difference has not been converted into a systematic disadvantage unless you are frozen out of a class of jobs. 

(b)
Applies to the "regarded as" prong as well

(c)
To determine whether something is a job or class of jobs, make a numerical inquiry, determine whether the person can find comparable work, and be purposive (look for whether the person has other job options given their disability). 

iii.
State makes judgments about what counts as a disability: Alcoholism counts as a disability but the alcoholic must be able to do the job. Similarly past, not present
?, drug abuse creates a disability but the employer can hold alcoholics and drug abusers to the same standards as other employees even if unsatisfactory performance is related to the drug/alcohol problem. The state makes implicit judgments by excluding perversions, sexual deviants, cleptomanics, etc. 

iv.
Asymptomatic HIV is an impairment: Impairment can be purely physiological, do not need behavioral effects or external manifestations. Makes sense because "impairment" is a separate requirement, should not mix it up with "substantially limits" inquiry. See Bragdon. 

v.
Tough cases: Psychological impairment: Mental anguish suffered from knowing you have an illness, even if borderline. The check is that the psychological impairment has to be so severe that it "substantially limits you in a major life activity."

vi.
Post-menopause: Not an impairment, it is normal and natural, and post-menopausal women are not "impaired" compared to other women.

vii.
Infertility: Not an impairment if we embrace the purpose of the statute as designed to combat prejudice and misconception. Empirical evidence would be nice. 

viii.
Purposive requirement: If the statute is about people at a systematic disadvantage in the workplace because of structure and prejudice (myths and misconceptions) then impairment should sweep up differences that risk people being treated differently. Makes sense of asymptomatic HIV (which is accompanied by prejudice) and diabetes (which no one has irrational fears of). 

ix.
High blood pressure not a disability.

x.
Case-by-case disabilities: hemophelia, epilepsy, diabetes, asthma. 



b.
"substantially limits one or more of"

i.
Assessed with regard to corrections, see Sutton. Majority justifies this rule by saying:

(a)
the text is clear, it is in the present tense, but the text, really, is ambiguous. 

(b)
Congress said there were 43 million disabled so they must have meant with correction, otherwise the number would have been much larger.

(c)
It is more consistent with the purpose of the statute, which is to assist a discrete and insular minority, not everyone and their brother. 

ii.
Failure to correct: Probably a reasonableness limit, based on technology and economics, on what you can fail to do, if the corrective measure is cheap and effective the employee is hosed.  



iii.
What about medication with mixed success? 

iv.
Tough cases: Obesity and depression, hard because only "substantially limit" if they are very severe.  

v.
High risk of passing on HIV to one's child means one is "substantially limited" in the activity of reproduction. Bragdon.



c.
"the major life activities of such individual," or

i.
"Major life activity" means: Caring for oneself, walking, learning, working (called into question by Sutton), seeing, hearing, speaking, breathing, performing manual tasks, reproduction (Bragdon). 

ii.
Irrelevant that some people can not do the activity: Some people can not do many of the activities that count as a major life activity, the fact that some can not walk does not mean it is not a major life activity. 

iii.
Individualized inquiry mandated by the text: "of such individual" means the major life activity must be major for the individual asserting the claim.

iv.
But some activities are per se "major:" Reproduction is an example. See Bragdon. This is wrong headed as an empirical matter, some people voluntarily fail to reproduce, contrast with "speaking" which no one voluntarily fails to do. But this makes sense if the statute has a philosophical tangent, about what makes a good life, unrestricted by people's subjective intent. 

v.
What else is a major life activity? Necessary elements: 

(a)
Centrality to a good life: Could base what a "major life activity" is on what makes a full or adequate life. On the basis of the ADA's purpose, protecting people at a systematic disadvantage as a result of human/social practices that might be otherwise, and should be otherwise if it is not costly to change them. 

--or--

(b)
Recurring character: If the statute is about people whose daily function is undermined then major life activities should have a daily character to them, to say "life depends on reproduction so it must be 'major'" just makes an argument about the activities social worth in a vacuum without regard to the purpose of the statute. But if the statute is about justice and prejudice, then dayliness is not important, centrality to a good life and likelihood of prejudice is key. 


2.
A record of such an impairment, or

a.
Must have actually been disabled: No "record of" disability if you broke your leg because you were never disabled. Purpose is to protect people who will be discriminated against now for a condition they suffered in the past. 


3.
Being regarded as having such an impairment (by employers customers, or coworkers)

a.
Class of jobs defense applies: Employer can say I did not regard P as disabled because I only regarded them as unable to do my one job, not an entire class of jobs. Employer has a defense based on his subjective belief that the P could do every job but his. Note: sometimes this claim will not be credible. 

i.
Tension with the BFOQ and "otherwise qualified" defenses: Employer can not say they only regarded P as unable to do this one job and say the P is not qualified or can not do the job safely. This defense is a factual mess, employer should just use the class of jobs defense. 

b.
Includes people who are perceived to be a certain way when they are not really that way. 

c.
Comic Gap: Statute does not include being "regarded as" in the past: Being "regarded as" disabled in the past is not included (plaintiff asserting that I broke my leg and you provided me a wheelchair which proves you regarded me as disabled loses to employer's argument that I did not regard you as disabled, I regarded you as having a temporary injury) but being falsely regarded as disabled now is included (employee fired because employer mistakenly thinks she has cancer is covered).

E.
"Otherwise qualified" means:
1.
Defined: Employee must be qualified by training, education, etc. 

2.
Employee must be able to perform essential functions with or without reasonable accommodations. Some impairments prevent this, such as a paralyzed police officer on the beat or a school teacher unable to communicate b/c of brain trauma. 

a.
What employer says about what is an essential function is relevant but not dispositive. 

b.
Contrast a job where the person has to answer the phone a lot (receptionist) with a job where it is not that important (security guard). Look at what the job is like in practice. 

F.
Direct threat defense--a safe harbor for the employer, even if the employee is "otherwise qualified" they might be a direct threat to "others" (coworkers, customers, etc.).

1.
Need a significant risk judged by probability and seriousness. 

a.
Should this be quantified? Yes, if we think that the OSHA toxic substances model maps on well here. "Significant risk" is the term OSHA interprets too. Might reduce bias and boost consistency. 

b.
Should this be a jury question? Yes, if we think there is a reasonable range of answers. No, if we want more uniformity and less bias. 


2.
Paradigm direct threat is blind man applying to drive a bus.

3.
Reasonable procedures: Copilot for pilot with epilepsy, universal precautions for dentist with HIV.

4.
No direct exclusions: Must prove individuals are a direct threat on a case by case basis. See electricians with diabetes (blanket exclusion illegal).

5.
Cases where employee wins: Hearing impaired Bus driver case (no direct threat because no evidence of bus driver ever needed to hear a choking kid), driving with epilepsy case (no direct threat because risk of seizure harming someone low), teacher with TB case (no direct threat because risk too small.

6.
Cases where employer wins: State correctional officer who could not use a gun (direct threat to prison security), epileptic using heavy machines, building inspector with Parkinsons (risk of fall too high). 

G.
Unreasonable accommodation defense--a safe harbor for the employer

1.
Textual hook: "Qualified individual with a disability," defined as: "an individual with a disability who, with or without reasonable accommodations, can perform the essential functions of the employment position." 


a.
Same obligation as under the Rehabilitation Act.

2.
Employer has an affirmative obligation to make reasonable accommodations and can be required to do a lot.


3.
Applies to job applications as well. 


4.
Majority view--cost must not be disproportionate to benefits

a.
Not CBA, a looser proportionality test. Undue hardship is the explicit cost provision. 



b.
Look to whether benefits to the employee are significant and real



c.
Look to whether it would cost the employer a great deal




i.
Not just in terms of dollars, but also workforce (like bright lights everywhere).


5.
Minority view--accommodation must be effective and beneficial. 

6.
Easy cases for employees: Reassigning to a vacant position, having someone do a tiny part of the job, defined leave to get treatment, ramps and accessability requirements.

7.
Easy cases for employers: Creating a new position (might not be an undue hardship but it is unreasonable), Having someone do the job for you is not reasonable (roofer who can only do mental activity), indefinite leave. 
8.
Hard cases: Having someone do a frequent but relatively unimportant part of the job. Working at home (not reasonable, see Posner in Vade Zandt, but is he right?). Helpers and readers (employees do little when cost is low, it is like a ramp).

9.
Sort the cases based on cost: Cost of the accommodation is a good predictor of whether courts will find it reasonable.  

H.
Undue hardship defense: The reasonable accommodation would be an undue hardship. Turns on the specific nature of the employer rather than the generic accommodation.

1.
Text: Employers have an affirmative obligation to "make reasonable accommodations to the known physical or mental limitations of a qualified individual" unless doing so "would impose an undue hardship on the operation of the business." § 105(5)(A). "Undue hardship" means a "significant difficulty or expense" considered in light of the nature and cost of the accommodation, overall resources of the employer, number of employees, and effects on employer resources. Sunstein says statutory definition not too helpful.

2.
Distinct from reasonable accommodation despite overlap: An accommodation can be reasonable but still be an undue hardship (but this might help inefficient employers). Similarly, an accommodation can fail to create an undue hardship but still be unreasonable if the benefits are slight and it is costly (even though the big employer could afford it). 

3.
A hardship is undue if it breaks an employer, or threatens to do so, or maybe if it just costs a ton.

a.
But note, many accommodations are surprisingly cheap. See Sears study. This is useful empirical evidence. Suggests failure to accommodate is often just thoughtless. 

b.
Relevant costs include the cost of the accommodation and the economic effects that follow. Turning the lights on in the club is cheap but the economic costs are devastating because no one comes. 


4.
Working at home/telecommuting
? 



a.
Two views:

i.
Presumption in favor of regular attendance, which might be wrong for many jobs, or

ii.
Case-by-case inquiry into whether regular attendance is an essential function. Compare the secretary with the insurance adjuster.

b.
Against requiring telecommuting: Posner says it is not a reasonable accommodation. The worry is that courts are not good in determing how important being at the job is, how important team work is to the jo, and how much staying at home undermines team work. 

c.
In favor or requiring telecommuting: Telecommuting is not more costly than many things we already require, like a ramp. Telecommuting is cheaper than a ramp and opens more doors. Also, changing technology. Deciding if a job requires team work no harder than other things judges decide. 

5.
Small obstacles that create dignitary harm and could be removed at low cost: frontiers issue

a.
Don’t need to remove, see Vande Zande (when the harm is de minimis, employer need not even spend trivial amounts), but note, other cases go the other way (the harm is not de minimis, it is a stigma).

6.
Calabreisi's answer: this creates a legal rule favoring inefficient firms. But Posner just had small forms in mind, not bad ones. 

7.
How could the undue hardship/reasonableness inquiry be made more predictable, less arbitrary, more systematic
? Rules? Presumptions? Examples? 

a.
Modulus problem: People disagree about dollars because there is no modulus. Similarly, we have no modulus for what is a reasonable accommodation that does not create an undue hardship.

b.
Reform suggestion: Discipline this numerical inquiry by saying under 1,000 per se reasonable, over 5,000 not and between is gray area. This would introduce some order and solve the lack of modulus.

I.
Real world effects

1.
Cost of accommodations low for employers

2.
Hurts the disabled because of hiring chill. But no increased firing. Employers worried about getting sued or having to make expensive accommodations.

IV.
Labor Law

A.
Basic rights under NLRA

1.
Two major provisions of the NLRA



a.
§ 8a1

It shall be an unfair labor practice for an employer to "interfere with, restrain, or coerce employees in the exercise of the rights guaranteed in section 7."



b.
§ 8a3

It shall be an unfair labor practice for an employer "by discriminating in regard to hire or tenure of employment or any term or condition of employment to encourage or discourage membership in any labor organization . . ."

i.
"to" implies motive is relevant. Employer needs a legitimate business reason independent of union animus to justify his actions. 


2.
Basic employee rights 
§ 7:
"Employees shall have the right to self-organization, to form, join, or assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection . . ."



a.
To organize



b.
To join a union



c.
To bargain collectively 

i.
Union strength turns on size of production losses they can impose on the firm, how much money the firm can stand to lose, how much money workers can lose, and how much the firm can raise prices. 



d.
To strike and engage in other concerted activities for mutual aid and protection. 

i.
Strikes critical under the NLRA, this is how unions communicate the strength of their preferences and test employers' resolve--critical to bargaining.  

B.
Solicitation, distribution, and insignias
These are really 8a1 cases, about interference, not discrimination. 

1.
Working time ban ok: In the face of a neutral prohibition, employees need not have access to fellow workers during working time. "Working time is for work." See Republic Aviation. Justified, in part, because employee has other routes, like non-working time. 



a.
But discrimination is prohibited. Can't selectively apply a ban




i.
Unless exceptions are occasional/episodic

b.
Possible exception: non-working so small that it is insufficient basis for union activity, and allowing solicitation would not harm employer. But note, the court has not subjected working time to balancing. 

2.
Workday ban prohibited regardless of neutrality of the ban: Employees can solicit during non-working time. See Republic Aviation. 

a.
Exception for department stores, where solicitation, even during non-working hours, interferes with customer goodwill. Can limit solicitation to non-customer areas. 

b.
Exception for hospitals, to protect patients, but the business interest must be documented, and it cant justify a complete ban, only a ban in patient areas. 

3.
Distribution can be banned in working areas, even during non-work time. 

a.
 But, can distribute materials in non-working areas during non-working time.  

b.
Rationale: prevent litter (why not just ban littering?). Republic Aviation. Don’t just look at the strength of the employer's interest, also look at alternate routes for the union, here they do not need to use paper, so the marginal harm of littering is enough. 


4.
Email solicitation bans


Turns on employer's ability to monitor and costs and benefits for employers/employees.



a.
Employer arguments for a complete (non-discriminatory) ban
i.
Should not have to subsidize: but in what sense is it a subsidy if it costs employer nothing? Also, Republic Aviation approves some subsidization--employer has to allow employee to use non-working areas during non-working time. 

ii.
Employer owns the system: but employer's common law property interests yield in this field. Again, see Republic Aviation. 

iii.
Inevitably intrudes on working time: messages are read during working time even if sent during non-working time. 

(a)
Employee should argue for the narrowly tailored ban and employer must respond that narrowly tailored ban, allowing messages during non-work time, fails because 

(i)
it is not technologically feasible for employees to screen, 

(ii)
it is difficult and costly to monitor, and 

(iii)
it forces intrusions into employee privacy. 

b.
Employee argument against a complete ban: narrowly tailored ban (no union email during working time) is required because employer can easily avoid intrusions into working time through spot-checks and discharge for violating the policy.

c.
Employer in trouble if the policy is discriminatory.

5.
Insignias


Cant be banned unless employer has a business related interest. See Republic Aviation


a.
Employer arguments for banning insignias

i.
Confusion of customers who will believe the employer is pro-union, but there is little reason to think customers will make this mistaken association.

ii.
The ban is neutral (see above): even if the ban emerged because of the union, it is only because buttons only started to become a problem then or because the union tipped the employer off to a larger problem. 

iii.
Angry customers/customers stop coming: This is usually critical for the employer to win. This is the strongest case for the employer. 

iv.
Constant customer contact: Job related reason to control the uniform: See UPS, see also Burger King (both won in Court of Appeals). Need to distinguish workers who are in constant customer contact and those who are not. 

6.
Union organizers (those not employees of the employer) may be barred from employer property unless the bar is discriminatory. Law is clear here. 

a.
Text: Under §2(3) employee "shall not be limited to the employees of a particular employer." Union organizers are "employees" protected by the Act as long as they are employed somewhere. Supports an 8a1 violation because their rights are being interfered with. This definition might not be relevant here. 

b.
Derivative rights argument: Even if the union organizers are not "employees" within the meaning of the act, the rights of employees are derivative of the union's right to enter because unions don’t form spontaneously. This is the court's view.

c.
Secluded areas: Like logging camps where the location of the plant disallows union contact. Union's case strongest here. 

d.
Alternate means: If the union has other ways to reach employees, like newspaper ads or leaflets or mail, even if the alternatives are less effective, this severely weakens the union's case. Babcock. Lechemere.

e.
Balancing test

i.
How much of an impairment of § 7 rights? 



Are employee addresses available, will newspapers work?


ii.
How much would the employer's property rights be impaired?



Is this an open parking lot or a closed employee-only lot?


iii.
What other means are available to the union? 

f.
Trend in favor of union access: Because of pro-union Board values and the fact of increasingly open mass parking lots where employer privacy is less strong. 

g.
Discrimination: A policy of including most "trespassers" but excluding unions might be ok. Normally we would say 8a3 violation, but Lechemere complicates the analogy because it injects employer property interests which normally come along with the right to discriminate. 

h.
Employer property rights exalted here but not elsewhere, see distribution and solicitation. Seems especially weird since property interests should be decreasing with the advent of mass parking lots. 

7.
General framework

a.
Framework: balancing

i.
How strong is the business interest independent of preventing unions because of animus or just because unions are costly? 

ii.
Look for availability of alternate routes for the employee. 

b.
Three types of cases

i.
Legitimate business reason: employer wins



ii.
Antiunion animus: union wins



iii.
No animus but fear costs: union wins.

C.
"Concerted activity"
Ill-developed area of law.


1.
Unprotected concerted activity



a.
Unlawful activity. 

i.
Sit-down and slowdown strikes unlawful, 

(a)
they interfere with employers property rights b/c they are trespass. 

(b)
Employer has no self-help remedy so they interfere with business too much.




ii.
By the books strike?
b.
Disloyal/scurrilous: Statements designed to embarrass or pressure the employer not protected. Business interest in protecting against mere disparagement outweighs. See § 10(c), can fire "for cause." Disloyal includes product disparagement unconnected to the labor dispute, Jefferson Standard.

i.
But protected if there is a connection drawn between the strike and the claim, as long as the claim is not a lie or grossly exaggerated. Consumer protection rationale. 

c.
Political: Not for mutual aid or protection if the connection to the workforce is too attenuated, in which case it is deemed purely political. See Eastex. Purely political activity without a labor "nexus" does not count, Eastex. An imaginable connection to the workplace is not even enough. 

i.
Leaflets making general appeals to vote for certain candidates not protected. naming specific candidates cuts against employees. Must have relationship to the workplace, see minimum wage and right to work statute.




ii.
The test is not whether the issue would non-speculatively effect the workplace. 




iii.
Support of ADA or opposition to drug testing: Employer might win. 




iv.
Want to tie it to the specific workplace, it should be your goal. 




v.
Lots of hard cases here, i.e. distributing a socialist newspaper. 

d.
Individual/unilateral action. 

i.
Text: § 7 says "other concerted activities for the purpose of . . . mutual aid or protection." 

ii.
Need several people doing something jointly

iii.
Demanding presence of a coworker (distinguish from a union rep) at a hearing: Not concerted if there is no union. Note: the individual might have more of a need for representation than a union member because he starts from an inferior bargaining position. 

iv.
Individual complaint to an agency (like OSHA) not concerted.


2.
Protected concerted activity

a.
Walkouts, one and two shot grievance strikes. 

Washington Aluminum. Does not matter if a union is involved. 

i.
Against allowing intermittent: Great for employees and bad for employers: Employees don’t have to loose too much wages and employers lack needed notice to hire replacements. 

ii.
In favor of allowing intermittent: Consider whether we want to help employees more--redistribution. Might think of the slowdown as a way to reduce the pro-employer tilt from the power to replace permanently. Would boost union wage premium but might decrease employment, need to know magnitude. 

b.
Individual employee organizing coworkers

An exception to the "mutuality" and "concerted" requirement: Purposive--the idea of the statute is to help workers organize so it must allow this. 

c.
Individual walkout asserting rights under the CBA: Protected because the very basis of the complaint is collective. See Interborough doctrine, upheld in City Disposal Systems. Subject to textualist criticism in the same way that not protecting an individual's demand for a coworkers attendance is. Purposivism should be the answer. 

d.
Demanding presence of a union representative at a hearing: Covered.

D.
Union Waivers

Law generally favorable to explicit union waivers

1.
Material against the union--union cant waive right to distribute. Magnavox. Concern here is self-entrenchment and conflict of interest. The value of on-going democratic choice trumps even a better deal. 

2.
Material in favor of the union--more controversial but the union cant waive this either because despite no self-entrenchment concern, there is still a lack of identity of interest between the union and people who might like to argue for a more aggressive union role. See Magnavox. Might say worker self-governance not waivable. 

a.
Eastex, right to distribute political info, rights should be non-waivable because this tuff may or may not run against union interests. 

3.
Right to strike--waivable but with a clear statement rule, union has to know what they are waiving. Wont be assumed to waive ULP strikes or to impose affirmative duties, these things must be explicit. 


a.
Recognitional strike: Should be nonwaivable because of entrenchment concerns. 

4.
Discipline of strike leaders--waivable but must have an explicit statement requiring union leaders to take affirmative steps and spelling out punishment for not doing so, a clear statement rule. 

a.
Union leaders can not be specially disciplined for an unlawful strike unless They were also strike leaders, and the right not to be specially disciplined was waived via a no-strike clause: No-strike clause is valid but it will be narrowly construed on an information-forcing rationale.

5.
Contrast with individual waivers: More receptive to union waivers because they solve the informational problems, myopia, and collective action that we worry about with individuals. Union waiver more likely to be voluntary and informed. 

E.
Employer countermeasures
Continuum: (1) temporary replacements--ok, (2) permanent replacements--ok, (3) defensive lockouts--ok, Board skeptical, (4) offensive lockout--board no, court yes, (5) As if seniority--unclear, (6) lockout plus temporary replacement--ok, (7) lockout plus permanent sub--board no, DC Circuit yes, (8) lockout plus permanent replacement--no, (9) strike with permanent sub--no, (10) super-seniority, no.


1.
Majority support/recognition of the union as the bargaining agent


a.
Irrebutable presumption of majority support for one year. 
b.
No presumption for replacement workers: Replacement workers are as likely to oppose the union, because their position was at odds with the strike, as they are to support the union, because once the strike is over they too benefit from the union's efforts. 

c.
After one year, presumption in favor of continued union support.

i.
Use a good faith poll to overcome the presumption in favor of majority support

(a)
Informal poll taken by employer: but it might not be reliable if taken by the employer.

(b)
Impartial poll: but employee might still fear honestly admitting to supporting the union for fear the employer will find out. 

(c)
Suggests polls have to work, because if not then the employer has no way to prove the union lacks majority support even when he is virtually sure it is lacking. 

2.
Responses to union election/demands: Entrepreneurial changes
A change in operations, without consulting the union, motivated by economics is not a ULP. Contrast with the rest of labor law which does not distinguish animus from economics. This animus/economics distinction is dumb b/c it does not exist. 

a.
For any reason, employer can go out of business: As soon as the union is elected and even if motivated by anti-union animus. Management prerogative means no business justification needed, see Darlington. 

i.
Lochnerization of the NLRB: Court is reading common law property interests into the Act.

ii.
Clear statement rule: Presumption that you can go out of business needs to be explicitly negated to be overcome by legislation. But the statute is a conscious repudiation of the common law. So maybe this is not like Lochner, it might just be reading in what the drafters assumed. 

iii.
Rationale: not discrimination because employer is responding to the cost of union demands as if it was an increased cost of inputs. 

iv.
Even if going out of business literally "interferes" in violation of 8a1, we require something more, see replacements. 

v.
Market check works here: anti-union animus can only get you so far. Employees have firm specific human capital. Contrast with subcontracting, partial closing, and runaway shop. 

vi.
Proposal: Even if you cant make someone stay in business, could require payment until former employees find comparable employment. 


b.
Moving operations ("runaway shop") ok if not motivated by antiunion animus
i.
Contrast with shutting down: closing a plant not checked by the market, it is still very costly for employees but not that costly for employers. 

d.
Partial shutdown ok if not motivated by anti-union animus and if not calculated to intimidate other employees. See Darlington. 

i.
Increased cost is a legitimate business justification, even if the cost is caused by union demands, as long as it is not based on anti-union animus. Just like increased cost of inputs. See Lassing. 

ii.
Fear chilling effect on other employees of the same employer. Integrated employer cant partially close to send a message to other employees, this is like anti union animus. Darlington exception. 



e.
Subcontracting ok if not motivated by animus. See partial shutdown rationale. 

f.
Max-min continuum: When considering the employer's options when responding to a strike or threat of strike, the court is closer to the minimum side of the spectrum, providing little union protection, the Board is closer to the maximum side.

3.
Lockouts
Consider how they fit into our comparatively slight vs. inherently destructive categories. 



a.
Hierarchy of lockouts
i.
Lockout to protect third parties ok. See American Shipbuilding (can lockout in anticipation of a strike, not to screw the union, but to protect the business from the problem of having ships stuck at the dock with no workers).




ii.
Lockout to respond to a "whipsaw" strike ok.
iii.
Defensive lockout in the face of a strike ok. Board is skeptical if no third party interests or whipsaw.

iv.
Offensive lockouts ok absent antiunion animus. Offensive lockouts are just to put pressure on the union, not in the face of a strike. Board invalidates but Court overturns. 

(a)
All these lockouts are arguably inherently destructive since they tell employees that if they engage in real bargaining they will be locked out.

(b)
Could have drawn the line at lock outs to protect third party interests, but the court decided to allow all lockouts. 



-----------

v.
Lock out and hire temporary replacements: No discrimination and it does not create cleavages, like a lock out, only tougher (Republic Board and conservative Ginsburg, DC agree)

vi.
Lock out and hire permanent subcontractors: A lot like union busting and not tough on the employer, no market check. Board says it is inherently destructive, DC circuit reversed and said it was ok. Court said no cleavage problem. 

vii.
Lock out and hire permanent replacements: Not ok because cleavage and union busting. 

b.
Market check: Employer takes a loss when he locks out, this might explain why the court thinks most lock outs are ok. Same rationale for why strikes are ok. 

c.
Parallel to the strike: Both strikes and lock outs are efforts to bring economic pressure to bear. 

4.
Employer countermeasures During a strike
a.
Temporary replacements ok: Employer can hire temporary replacements. See Mackay (ability to hire permanent replacements implies ability to hire temporaries).

i.
Based on employers right to continue business in the face of a strike. Even if literally this "interferes" with unions, we require something more.

b.
Permanent replacements ok
: Employer can hire, absent evidence of antiunion animus, see Mackay Radio. This point was conceded by NLRB general counsel, supported by NLRB precedent, and legislative history showing the NLRA was changed to make replacements "employees" such that employers do not have to fire them to allow returning strikers to return. 

i.
Devastates employees/strikes: In practice, a permanent replacement is like being fired for striking. It is also like union busting because after 1 year, if the union lacks majority support, the employer does not have to deal with them. But the NLRA allows collective bargaining, it does not mandate employee victories, and permanent replacements add market discipline to union demands. 

ii.
Right to stay open is corollary of the right to shutdown: If the statute does not make you stay open it should also not make you shut down. Not a textual argument, an argument about the best way to interpret the statute. 

iii.
Policy implications of ability to hire permanent replacements

Whether we like permanent replacements might turn on how much we like strikes, if we think strikes are important to worker's getting higher wages then we should overturn Mackay. The relevance of the following factors turn on the magnitude, not just the direction of the effects: 

(a)
Decreased wages: Ability to hire permanent replacements makes strikes less costly for employers and more costly for unions. Means unions have less leverage. 

(b)
Increased employment: People strike less and permanent replacements get jobs. If this effect is of the same magnitude as lower wages then it means permanent replacements (Mackay) are a good thing, it is worse to be unemployed than underpaid. 

(c)
Less strikes (supported empirically)
(i)
In theory, level of strikes is zero sum: If strike activity is a function of joint costs to employers and employees, then the level of strike activity should stay the same because ability to hire permanent replacements makes strikes less costly for employers, but that means they do less to prevent them. If permanent replacements are banned, it is much less costly to strike for employees but employers will do more to prevent these devastating strikes. 

(ii)
But the data does not support the joint costs equilibrium: Employers gain a little from the ability to hire permanent replacements (they can already hire temporary) and employees lose a lot, so the joint costs of strikes go up and we see less strikes under Mackay (permanent replacements). Canadian data confirm. 

iv.
Market check rationale: Since employers can not give replacements a better deal than strikers, the ability to get replacements is evidence that the union's demands were exorbitant. 

(a)
But the whole point of unions is to get above market wages. But maybe ability to get replacements proves the union's wage demands were too far above market levels (but this is weak). 

(b)
Also, permanent replacements are worth less to employers because they lack firm-specific human capital, which means a firm hiring replacements is saying "union demands are so above market that I would rather hire worse/less valuable people and pay them why I used to pay you than meet your demands."

v.
6 month waiting period proposal: Estreicher says employees should be able to get their job back within 6 months, this best balances the need to strike with the need to keep the plant going and allows the market check to work too. 

vi.
No business reason needed: We don’t require a showing of legitimate business need to hire permanent replacements. This is a good reform. But the business reason here is the need to keep the plant going. 

vii.
No permanent subcontracting during a strike: Land Air Delivery. No permanent subcontractors as replacements. Rationale: this just displaces the union, contrasted with permanent replacements who might vote for the union. This looks like seizing on the strike as an opportunity to boot the union. Maybe business necessity would work. But, even if it eliminates the union, it does not create cleavage, which cuts the other way. 

(a)
Anomaly: Contrast to lockout plus permanent sub (DC Circuit says yes, Board said no)--this is because subcontracting is a mandatory subject of bargaining. When the strike happens in Land Air, there has been no bargaining, there was no impasse. Have to wait for impasse to hire subcontractors unilaterally. 

c.
No super-seniority: Erie Resistor (can not give extra years of seniority to workers who return from the picket line).

i.
Per se illegal: Court says that super-seniority is so destructive to §7 rights, and employer justifications are so likely to be a pretext, that super-seniority it is prohibited regardless of business necessity claims (employer could argue that super-seniority is necessary to get good workers back and keep the plant running). No need to show anti-union animus because super-seniority speaks for itself. 

ii.
Market checking function not present: Unlike replacements, the employer's ability to get workers to return by offering them a super nice package does not prove the union's demands are exorbitant, just the opposite, it proves the employer needs to give something extra! 

iii.
Long term consequences on collective bargaining: Might put super-seniority in the inherently destructive category because it is more than the employer just trying to win in the collective bargaining, it is undermining the process. 

iv.
What about a smaller inducement like some extra vacation? 

(a)
See Great Dane (benefits provided to non-strikers and replacements but denied to strikers, employer loses because he fails to even proffer a business justification). First have to get it into the comparatively slight category since it is game over if it is in the inherently destructive category.

(b)
Employer argues: Given that employers don’t have to pay strikers, might say they also don’t have to give them vacation benefits since the whole purpose of vacation is to reward continuity of service. Employer is helped if they never give vacation benefits to people not on the pay roll. 

(i)
Continuity of service, as the business justification, is not that strong, maybe the employer should have to show why continuity matters, but employers rarely lose, even with a mediocre justification, unless union can show animus. 

(c)
Union argues: Employee will say the benefits are already accrued unlike wages. Employee is helped if it can prove the denial of vacation benefits to anyone on the payroll rule is soft, exceptions are made, and the employer is discriminating against unions. 

(d)
Turns on discrimination: Nondiscriminatory rule that applies across the board to all people not there is fine, but suspect in the case where the CBA terminates mid-strike, and vacation benefits terminate along with it, and the employer gives benefits out of the goodness of his heart to non-strikers but wont cut strikers any slack. 

(e)
Easy case for employer is when the benefit is like wages and it has not accrued. Also easy if there is an active payroll requirement that is not applied discriminatorily. Also, good faith interpretation of a contract. 

(f)
Easy case for union is when the employee cuts benefits only for strikers, there is discrimination and animus. Also easy for the union if there is a facially neutral rule that is applied discriminatorily against unions. Also, when a facially neutral policy will have an inevitable disparate impact on strikers, the employer had better have a business justification. 

d.
Strikers remain employees until they obtain regular and substantially equivalent employment. See NLRA § 2(3) ("employee" includes "any individual whose work has ceased as a consequence of . . . any current labor dispute"), see also Fleetwood Trailer. 

i.
Employees must be reinstated when a substantially equivalent vacancy appears unless they obtain regular and substantially equivalent employment. Laidlaw, Mackay. Employer does not have to fire replacements in order to make room for returning employees.

ii.
Can not fire a striker, a union member, or a union leader for striking or being in a union (violates 8a1 b/c it discourages exercise of right to strike under § 7, and violates 8a3 b/c it discriminates against union membership). 

iii.
"As if" seniority: employer can put strike-breaking junior employees in the seats of seniors and keep them there when the seniors return. TWA.

(a)
Distinguish from Erie Resistor: Employer has a similar business justification--keeping the business going by getting good people to come back. Just like super-seniority it creates cleavages/induces to bolt from the strike. Lowers the cost of strikes for employers by a lot. The difference is that it is not actual seniority, so when strikers return they still have their seniority and eventually get back to the jobs they would have gotten. 

iv.
Legitimate business reason independent of union animus for firing the striker? Tensions between strikers and nonstrikers can't be enough because that always exists and we worry about pretext as well. 

v.
Employer may not reduce output, tell returning strikers their jobs are not available, then increase output and hire non-strikers. Fleetwood Trailer. 

vi.
To refuse to rehire a striker who wants to return, employer must show:


(a)
No job here, or


(b)
It has been years (?), or

(c)
A business justification independent of antiunion animus, like if the employee engaged in product disparagement and the employer can argue a self-fulfilling prophesy.

(d)
General concerns that replacements and strikers wont get along is not enough. See Fleetwood and Laidlaw. 

e.
Business shutdown ok: Even though closing the business clearly interferes with §7 rights, we do not interpret the text to require employers to stay in business. 

 F.
Speech during elections/employer statements

1.
Text: § 8(c)

"The expressing of any views, argument, or opinion, or the dissemination thereof, whether in written, printed, graphic, or visual form, shall not constitute or be evidence or an unfair labor practice under any of the provisions of this Act, if such expression contains no threat of reprisal or force or promise of benefit."


2.
Employer may misrepresent

Propaganda, even scary movies about unions like Women Must Weep are fine. Market place of ideas solves here, same as political candidates. 

a.
But no forged documents. 


3.
Employer may not threaten

a.
Thin line between a threat and a prediction: prediction must be based on objective facts. See Golub (Protected speech b/c factually plausible and outside employer's control). Can not threaten even if the threat is a prediction, this is unprotected under 1 AM. No need to show antiunion animus. 

b.
Can't threaten even lawful actions: Employer can go out of business but cant threaten it, can only announce you are going to go out of business once the decision is reached. Market check rationale: talk is cheap, actually shutting down is not. 

c.
Gissel factors:


i.
Carefully phrased


ii.
Objective fact

Competent, informal economic analysis is enough for Posner, he says Gissel is bad and Golub is good.


iii.
Demonstrably probable consequences


iv.
Beyond control of the employer

This may never really occur, but we draw a line between market pressure and what looks like employer initiated animus. 

d.
Hard cases: technical predictions meant to be viewed as threats by employees. Could have bright line either way but we steer in between.


4.
Employer may not promise a reward/benefit. 

a.
But union may. This inequality is justified because employees could never see union promises of benefits as threats (because unions don’t have the power to make threats real), but employer promises are the "fist in the velvet glove." See Exchange Parts. Also free rider rationale: people would free ride on the union's costly campaign by cashing in on benefits offered by employers and unions would be dead. Buy maybe this just justified subsidizing unions. 

b.
Unions may waive initiation fees post election, see Savair. 

c.
Union cant send recognition slips around and waive fees for those who signed pre election. Rationale: Coercion, false impression of support, psychological pressure to vote union.

d.
Union cant pay employees off to vote. Cant actually confer a benefit, but can promise one. 



e.
Employer cant offer inducements (vacation) if the union is defeated. 

Might be paternalistic and might deny benefits to non-unionized workers. But employees might be too myopic. Want empirical evidence, do employees see it as a velvet glove, are they myopic?

5.
Want empirical evidence concerning whether these statements actually sway employees. The doctrine might be consistent with the First amendment, threats, but more expansive definition of what constitutes a threat based on employees conditions.

a.
Study found 80% of voters not moved by speeches, but the other 20% could be the swing vote, and maybe very bad speeches could made a big difference. 

 G.
Interference with Unions

8a2 can be triggered regardless of animus, coercion, or a union in the wings. 


1.
Text: 

a.
NLRA § 8a2
"It shall be an unfair labor practice for an employer to dominate or interfere with the formation or administration of any labor organization or contribute financial or other support. . . . The employer shall not be prohibited from permitting employees to confer with him during working hours without loss of time or pay."



b.
§ 2(5)

Labor organization means "any organization of any kind, or any agency or employee representation committee or plan, in which employees participate and which exists for the purpose, in whole or in part, of dealing with employers concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions of work."

2.
Rationales

a.
Prevents coercion of the union by the employer: Don’t want the employer to use sponsorship as an anti-union tactic.

b.
Prevents the equivalent of false advertising by employers: Don’t want employees to think they have their own organization when they do not. 

c.
Adaptive preferences: Workers would be satisfied with company unions if this is what they know, need to change background conditions. 

3.
Prohibits company assisted labor organizations: Goes way beyond the company dominated unions justification for the provision.

a.
Proposal: Amend this section to allow employees to elect their own company sponsored labor organizations. This prevents employer from determining who leads, and it does not foreclose a union. Makes sense in light of declining union prospects and employer need for employee input. Status quo is more of a choice between company unions and no unions. Might also have secret ballot and require employer to not have committed a ULP for years and that there is no union in sight. Might also allow waiver when statutory subjects not explicitly dealt with. Could narrow the definition of dealing with to only collective bargaining. 

b.
Proposal: Might just allow health and safety organizations. Might also say the exemption/proposal does not apply if the organization is acting as an exclusive bargaining representative. Hurts unions because they want to use this stuff to get support. Might explicitly prevent these organizations from dealing with enumerated issues even indirectly. Need data about whether employees like, whether unions are on the scene, etc. 

c.
Status quo is nuts: Lots of employer power to crunch unions and little employee power to create alternatives. 

4.
Employer escape routes

a.
Not an "organization": This allows meetings, bulletin boards, communication committees (see Sears). See Electromation (organization is a broad term).

b.
Does not "deal with" employers: Dealing with is broader than collective bargaining. See Cabot Carbon. Just need a bilateral character, some back and forth. Allows self directed teams that don’t deal with management and employee committees that solve problems on their own. See Streamway (no dealing with, just communication). 

c.
No Representative structure: Most fragile escape route because not based on the text, but the court has required an organization to have a representative structure. See Electromation. 

d.
Cooperation, not "domination, interference, or contribution." 


i.
Money: Illegal

ii.
In kind: Illegal under "other support." In kind benefits not different than money.

iii.
Meeting on the premises: Legal: Less of a concern about union being bought off. Might say illegal under "contributes other support" but maybe there is a de minimis exception. Might also be like free exercise clause, refusing to allow meetings might be interference. 

iv.
Pay for union meetings: Legal: Maybe because employer can pay union to meet with him he can pay to meet with each other. 

e.
Not "grievances, labor disputes, wages, rates of pay, hours of employment, or conditions of work."

i.
Productivity/efficiency teams

(a)
Not conditions of work in the way the statute cares about, nocitur a socius. All of the listed items involve adversarial issues.

ii.
Smoking/safety teams




(a)
Might be conditions of work because there is employer-employee tension. 

(b)
Employer might say these are more like productivity because they care about worker health for productivity reasons. 

iii.
Solutions: 

(a)
Might sort the cases by whether the employer and employee have aligned interests

(b)
Balance and say the opposition must be sharp for it to be illegal. 

(c)
Delegation test: Is this the kind of think the employer would be willing to fully delegate to employees? If so then legal. 

H.
Mandatory vs. permissive bargaining

1.
Text: Mandatory subjects of bargaining must be bargained over in good faith until impasse.

§8(d): "To bargain collectively is the performance of the mutual obligation of the employer and representatives of the employees to . . . confer in good faith with respect to wages, hours, and other terms and conditions of employment, or the negotiation of an agreement . . . but such obligation does not compel either party to agree to a proposal or require the making of a concession . . ."

2.
Loophole: Can get permissive subjects on the table by refusing to give on mandatory subjects.

3.
Property rules: Permissive subjects protected by common law property entitlements, mandatory subjects are shadow entitlements possessed by no one until bargaining or impasse. 

4.
Examples of mandatory 


a.
No strike clause: Mandatory because it is a "condition of employment."

b.
Cafeteria quality: Mandatory because it is a condition of employment.

c.
Subcontracting: Mandatory because it is a condition of employment, see Fibreboard (must bargain over same work to be done under similar conditions--no reason to assume futility and does not involve significant entrepreneurial discretion). Note, union might just want to obstruct here but bargaining is not necessarily futile because union could make useful concessions. 

i.
Note: Even a mixed case, where the employer replaces two union truckers with one sub, it is mandatory, the entrepreneurial discretion/change in scope wrinkle is discounted.

d.
Wages and hours: paradigm cases. 


5.
Examples of permissive

a.
Employer's advertising campaign/marketing decisions that affect consumers: Permissive because "with respect to wages" means directly, irrelevant that bad advertising equals lower profits equals lower wages. 

b.
Closing part of the business: First National Maintence (bargaining futile because of third party involvement, which distinguishes from Fibreboard, and managerial right to close).

c.
No strike vote (whether it will be by secret ballot): permissive.

d.
Illegal actions: neither mandatory nor permissive. 


6.
Tough cases 

a.
Cafeteria existence or bathrooms: Tough case because it involves capital decisions which cuts in favor of permissive but they involve "conditions of work" which are mandatory. Probably mandatory. 

b.
Entrepreneurial decisions that affect the job's existence

i.
Example: Robots: Not picked up by Fibreboard because it is not the same work under similar conditions. It is a change in the method of operations. Drastic change is a proxy for futility, union less likely to have something useful to say. 

ii.
Literalist can go both ways: This is a condition of work if ever there was one or this is not a condition of work, it is whether work will be there. 

iii.


7.
Relocation: Dubuque (relocation of hog cut and kill plant): More like Fibreboard because not futile to bargain since the operation is continuing, but might be more like First National because the decision to move is a bigger capital decision than subcontracting in Fibreboard.



a.
Dubuque test: Offered by NLRB, rejected by Court of Appeals. 

i.
Step one: Basic change of operation? If yes, no bargaining, if no, presumptive/per se bargaining, but

(a)
Court of Appeals says this is too crude. Example: employee theft. Firing the employees not a basic change of operation and the union could offer a concession/suggestion, but Court says permissive because employer need not bargain over his inviolable property rights.

ii.
Step two: Can rebut by showing the work is significantly different or the scope of the operation has changed. (sounds like entrepreneurial discretion), or

iii.
Step three: the union could not have rebutted the rationale/offered concessions (sounds like futility).

8.
Law: Two factors: futility and entrepreneurial discretion.

a.
Large entrepreneurial/capital decisions: Permissive even if the union could say something useful. Consistent with Darlington (can close down). But this factor makes the law confusing and is hard to cabin. 

i.
Maybe a good proxy to avoid case-by-case futility inquiry: presume big changes would be futile for bargaining. 

b.
Subjects over which discussion is futile: Permissive. This resolves most cases but the employee can always say we will make it worth your while to not change, see robots example. 

c.
Not futile: Might be permissive if the employer's interest in free management is significant. 

I.
"Good faith" defined: 
A procedural obligation to show up with the honest intent of reaching agreement. 

1.
Cant refuse to budge on anything, see King Size Sandwiches. Especially wages and hours. No give and take equals violation. 

2.
Board can control procedure and motivation but not outcome, this is big for the Court of Appeals. Need to distinguish very hard bargaining from surface bargaining. Hard to determine without looking at substance, very few actions speak for themselves. Absence of good faith rarely found. 

3.
Intent relevant: Look at why the employer is refusing. 

4.
Refusal to budge on specific points

a.
Why are we even here test: if there is no point in the union being there given the employees unwillingness to budge on a particular issue there might be bad faith. For example, refusal to budge on no strike clause violates the test, it is the whole point of collective bargaining. This is not the law. 

c.
Employer can refuse to budge on a particular item, especially if backed by a particular reason. 

i.
Examples: Dues check off, no strike clause: Can refuse to budge in good faith. 

5.
Disclosure: when does employer have to disclose information to bargain in good faith?

a.
Factual claim about bankruptcy or going out of business: Disclose. Truitt

i.
Rationale: Here, and only here, the employee is in an impossible catch 22 where he must risk believing a lie or call the employer out and potentially lose the job. This "uniquely" bad position may not be so "unique" but court thinks it is. 

ii.
Can rebut with a privacy interest that outweighs employee need for the info. Detroit Edison. Stronger for employer if privacy interest is specific and ensured in advance. See Vegas Hotel. Applies to grievance proceedings and good faith bargaining. 

b.
Vague claim about hardship, competitive disadvantage or possible layoffs: No disclosure. See Posner ("informal, but competent economic analysis").

c.
Non bankruptcy factual claims: No disclosure. Examples: increased cost of inputs or close business other than the one the employees are part of. 

J.
Impasse

1.
Before impasse: Employer can not unilaterally give a better, worse (b/c intended to provoke a strike), or in between deal on the subjects within the scope of bargaining. Katz. Rationale: undercuts the union. 


2.
After impasse: Employer can unilaterally give an equal or worse deal, but not better. 

K.
Theoretical points. 

1.
Institutional issue: Courts often do not defer to the board. 
a.
Rationale for deference: Expertise, political accountability. Courts might be suspicious of systematic board bias.


2.
Categories of analysis for employer countermeasures
Empirical data helpful to decide what category to put practices in, need to know frequency of activity and how much it costs both sides.

a.
Per se illegitimate, Erie Resistor (super-seniority). Inherently destructive category. Maybe reserved for when the employer is either 

i.
discriminating on the basis of union activity, or 

ii.
trying to undermine the collective bargaining process itself by creating visible and continuing obstacles to the exercise of employee rights. Contrast with employers who just play hard ball. 

b.
Illegitimate unless justified by business necessity, "comparatively slight" category. Maybe reserved for cases where the employer is just trying to win, but not undermine/short-circuit the collective bargaining process (because unions will not be forming). Great Dane (if the employer fails to even put forth a business interest, he will lose). Burden is on the employer to show a legitimate and substantial business interest, once demonstrated, the employee must show antiunion animus. 

c.
Illegitimate unless union animus shown? [does this mean legitimate unless anti-union animus shown?]



d.
Per se legitimate (getting out of business)


3.
Come up with a good narrative for your case. 


4.
Minimalist-maximalist continuum



a.
Can other questions be lined up on this continuum?


5.
Some exam issues

a.
Is there really a right to strike in the US? Argue both ways. 

Maybe not given that the ability to permanently replace means strikers can effectively be "fired." This might be reflected in the decrease in union density. 



b.
Should Mackay Radio be limited, and if yes, how?

c.
Is there really a right to join a union in the US? Argue both ways. If no, what can or should be done?

L.
Basic points about unions


1.
Two models of unions:

a.
Workers' cartel: unions raise wages above competitive levels resulting in harm to nonunionized workers and nonworkers.

b.
Collective voice model: Cartel model misses important features of unions. They facilitate communication of information between employees and between employees and employers, this boosts efficiency because each side knows what the other really values. Also democratize the workplace. 


2.
Four arguments in favor of unions

a.
Prevent industrial disruption by facilitating industrial peace between workers and employers.

b.
Promote productivity by reducing quitting, increasing morale, and improving workplace conditions. Also prevent arbitrary discharge. An efficiency point. 

c.
Promote redistribution from employers to employees, and equality between employees. 

d.
Promote workplace democracy which is important because the workplace has a lot of influence on people's lives, they need to govern themselves in this domain. Dramatic. 

3.
Decline in union density: From 35% to 10% in the status quo. 

a.
Union substitution through good employer practice and statute. Workers are happy without unions, maybe because of ADA, ADEA, etc., or they are unhappy but don’t think unions will solve. 

b.
Union suppression through lawful acts and unlawful discharge (1 in 20 union supports fired, 10,000 unlawful discharged a year, and back pay/reinstatement is the only remedy).

c.
Changing nature of US industry: Move from manufacturing where unions were historically strong, to high technology. 

d.
Demographics: baby boomers less interested in unions. 


4.
Real world effects of unions



a.
Wage premium: Unions boost wages by 10-20%.

b.
Altered compensation package: More fringe benefits. Happy story is that unions less myopic than individuals. 

c.
Increase wage equality

d.
Reduce quitting (see industrial peace and efficiency rationales for unions)

e.
Cause layoffs instead of wage cuts during downturns. 

f.
Increase concern for seniority: Might reflect senior workers who lead unions.

g.
Help nonunionzed workers because of threat of unionization, but hurt nonunionized workers because supercompetitive wages in unionized sectors mean lower wages or lost jobs in nonunionized sectors. 

h.
Union workers are less satisfied: Might be because unions galvanize discontent to bargain more effectively with employers. 

i.
Productivity stays the same but profits go down.

j.
Unions not generally run by corrupt labor bosses. 

M.
Secondary Boycotts
Organizing theme: Unions should not be permitted to entangle neutral parties in labor disputes except insofar as the entangling is clearly incidental to the primary activity. 


1.
Text: 8b4 (this provision is huge)

"It shall be an unfair labor practice for a labor organization or its agents . . . (i) to engage in, or to induce or encourage any employee . . . to engage in a strike or a refusal to [work] or (ii) to threaten, coerce or restrain any person, where in either case an object thereof is-- . . ."


2.
Cant "threaten, coerce or restrain" any person

a.
Hand billing generally lawful, see Debartolo II (can hand bill the customers of other employers in a symbiotic relationship with the primary--interpretation designed to overcome 1 AM problems, also the natural meaning of the words). Note, the statute and cases distinguish hand billing from picketing. 

b.
Following a struck good


Can strike or picket.

i.
5% of the business of secondary employer--OK, Tree Fruits (employees picketed the WA apples sold by the secondary, not the secondary generally). rationale: it is really primary even if it has some secondary features, (like the picket line that secondary employees don’t want to cross).


ii.
95%--Not OK, Safeco. Rationale: consistent with not implicating neutrals. 

iii.
50%--Not OK if it would result in "ruin or substantial loss," Safeco footnote. Factual inquiry, look into substitutes. 

iv.
Ok to ask manager of secondary to stop stocking a good produced by the primary, and threatening to handbill. Servette. Not inducing any employee, and the handbill threat only concerns customers. 

3.
Cant "induce or encourage" any individual
a.
Does not apply to managers whose exercise of discretion the union is trying to organize, Servette.

b.
Paradigm picketing cases: 

i.
Workers at one business going to another business to try to get those workers to unionize. Consistent with the goal of preventing top down organization. 

ii.
Employees from business A go to business B and picket to get employees at B to strike. Employer B is neutral, can not spread the strike, want to promote industrial peace and want union-employer parity. 

iii.
Picketing at the primary that threatens employees from a secondary who cross the picket line. Text covers these cases, purpose excludes them, text understood in light of purpose, otherwise all primary pickets would be secondary. 


4.
Publicity proviso


a.
Text of 8(b)(4)(D)(b)

"nothing contained in [paragraph 4] shall be construed to prohibit publicity, other than picketing, for the purpose of truthfully advising the public, including consumers and members of a labor organization, that a product or products are produced by an employer with whom the labor organization has a primary dispute and are distributed by another employer, as long as such publicity does not have the effect of inducing any individual employed by any person other than the primary employer in the course of his employment to refuse to pick up, deliver, or transport any goods, or not to perform any services, at the establishment of the employer engaged in such distribution."



b.
Allows notification to everyone of a labor dispute


c.
Broadly construed. 

d.
"Product produced" language includes distributors. Servette (publicity proviso applies to both producers and distributors).

i.
Maybe b/c there is no reason congress would have limited the text to producers. Inadvertent? What about interest groups? Purpose does not exist independent of text.




ii.
But there are limits on who is in the chain, Debartolo I

e.
Also, say that even if the proviso does not apply, no "employee" is being "encouraged."
 

f.
Proviso does not cover handbilling/picketing of secondaries with symbiotic relationships to the primary: Purposivism is limited--the proviso does not pick up handbilling the independent store, located in the same plaza as the primary, with the symbiotic relationship to the primary. Debatrolo I. But this is still not illegal b/c it is not coercion, threat or restraint, see above. 


5.
Ally doctrine

If the secondary is getting more business directly as a result of the strike then the union can picket the secondary. Consistent with neutrality rationale. Need not be a formal ally. 


6.
Common situs problems



a.
Can follow an ambulatory situs if you meet Moore Dry Dock criteria.




i.
Plane is a tougher case than a boat. 

ii.
Factors: Picket limited to when the situs is present, engaged in normal business, picketing near the cite, and disclosure. 

iii.
Disclosure key to avoid entanglement of the secondary. 



b.
Mixed gates: Can picket them even if secondary is affected. 

c.
Separate gates: Can not picket the secondary unless the work is related. Work is "related" if daily or routine. 

d.
Construction site rule: If you want to complain about a GC, you can not picket the secondary (SC), even if they are in the same area. Denver Building. 


7.
Interpretive issue: These rules seem unconnected to the text


a.
Text: Qualified b/c it over and undershoots purpose

b.
Purposivism: Purpose is to avoid involving neutrals in a labor dispute. 



c.
Constitutional concerns: Construction to avoid constitutional questions. 

i.
But note, secondary picketing, even if motivated by the union's political convictions, is not protected under the 1 AM.

N.
Exclusive representation

1.
Text: § 9a

"Representatives… for…collective bargaining…shall be the exclusive representatives of all the employees…in respect to rates of pay, wages, hours…or other conditions of employment: Provided, That any…employee or group of employees shall have the right at any time to present grievances to their employer and to have such grievances adjusted, without the intervention of the bargaining representative, as long as the adjustment is not inconsistent with… the terms of the [CBA]."

2.
Employer can not bypass the union and deal with employees. Collective action and information problems would resurface. Example: union can't negotiate independent contracts. 

3.
Separate negotiations lawful if:


a.
Authorized by the CBA, or


b.
based on mutual understanding. 

4.
Employer may not rely on contracts in place before the union takes hold, see J.I. Case.

5.
Employees can sue under laws like Title 7, without going to the union first, this is protected concerted activity.

6.
Employee can put economic pressure on the employer, without first going to the union, but employer can fire employee. 

7.
Employer not committing a ULP to respond to individual pressure brought outside the union. See text.

O.
Duty of fair representation

1.
Employer and union can both be sued if union violates the duty. See Baca.


2.
Union violates the duty if its activity is:



a.
Arbitrary, (inadequately reasoned, random, or reckless, more than negligence)



b.
Discriminatory, or



c.
In bad faith. 

3.
Mere showing that the complaint is meritorious is not enough to show a violation, see Baca. 

4.
Union has exclusive control absent a violation of the duty. 

5.
Union settlement ok, not bad faith. 

6.
Tough case: union gives low priority to certain types of cases that are good under the CBA.

7.
Duty applies to grievences and contract negotiations, but the difficulty of fairly representing a group in contract negotiations means unions just have to avoid acting way out of bounds to dodge liability. Hindsight 20:20. 

P.
Union dues and money
1.
Distinguish closed shop, union shop (have to eventually join), agency shop (have to pay but not join).

2.
Union can spend employee money only for employment related duties as the bargaining agent. Beck. Individuals control how their money is spent when unrelated to employment. 

Q.
Exemptions


1.
Managers not employees. Mangers formulate policy independently. 

a.
Rationale: Don’t want people running the company with mixed allegiences. 

b.
Faculty at school--not managers. 

2.
Supervisors. People with authority to hire, suspend, or direct employees if independent judgment exercised in doing so. 

a.
Mid-level nurse example. Not supervisors, even though they tell some people what to do, b/c they do not exercise truly independent judgment. 

V.
OSHA

A.
Statistics: 6,000 die every year in accidents, costs lots b/c high value of human life, between 2 and 11 million non-fatal injuries, could save 2 to 7,000 lives a year with Europe's procedures. Lots of cancer death in addition. 

B.
OSHA provisions

1.
General duty clause: § 645



a.
Strict liability, negligence? 


2.
National consensus standards: § 655(a)

Secretary of labor must issue national consensus standard as quickly as possible based on recommendations from a private board. In a conflict b/w standards, go with most protective. What about "unless he determines that the promulgation of such a standard would not result in improved safety or health" language? 


3.
Further standards: § 655(b)(1)

Secretary is supposed to promulgate further standards to serve the objectives of the act, that go beyond the national consensus standards.


4.
Toxics/harmful agents: § 655(b)(5)


5.
Emergency standards: 655(c)(1)



Where there is grave danger and the standards are necessary.


6.
Variance/opt out: § 655(b) (6)

7.
Employee right to walk off, see Whirlpool debate on whether this is too much or not enough.

8.
Hazard communication standards: Information forcing defaults.

C.
Possible substantive standards

1.
CBA: Takes the cost to industry into account.

a.
What are the costs and benefits and how to measure? Need a metric to translate lives into cost, look at willingness to pay to avoid risks and how much people pay for risk premiums like smoke alarms and Volvos. 



b.
Size of the exposed population matter, benefit being equal? 



c.
How to assess costs and benefits? 




i.
How much is a statistical life worth? 5-7 million. 




ii.
How to value a lost work day etc? 

d.
Compare with feasibility: Can be feasible but not meet CBA, and can meet CBA and not be feasible (saves a lot of lives but industry can't handle it). 

e.
Workers might benefit from reduced protections, if they only help them a little and cost them a lot and the cost comes out of salary then increased salary might leave them better off. Costly regulations impose a mortality risk, wealthy is healthy. 

i.
Including "net-lives" or mortality risk might make CBA double good for workers. 


2.
Significant risk (this is the test)

In Benzene the court said need a significant risk for toxics, then OSHA said need a significant risk for anything. 

a.
Cost vacuum problem: How do we know if a risk is significant? 

i.
Want to consider cost (which gets us back to CBA) because workers bear the cost, the cost is relevant to the significance of the benefit. 

ii.
Law: OSHA--over 1 in 1000 based on lifetime exposure is significant per se. 

(a)
But the size of the population and the risk of non-death harms ought to matter!

iii.
Some risks should be regulated even if we don’t know yet, esp if costs low. 

iv.
See Williams, can't assess "significant risk" in a vacuum.

b.
Duration of exposure?

c.
Common law of risk severity



Quality adjusted life years saved.

d.
Proportionality cannon: Stevens says presumption against construction that forces huge expenditures for trivial gains. Holy Trinity for the 21st century. 

e.
Clear statement rule: Allow consideration of cost absent a clear statement from congress. See Williams, he says the reasonable cost-benefit balance dicta is Benzene and Cotton Dust is part of the holding. 


3.
Any risk


a.
The government's/Easterbrook's interpretation in Benzene case (API). 

b.
Statute says "to the extent feasible" (for toxics) which does not imply CBA. Feasible is so long as the whole industry does not go under, even if some marginal businesses do.

c.
Significance irrelevant, even if 1 person is being hurt. 


4.
Cost effectiveness

5.
Health-health tradeoffs


Any risk reduced may be counteracted by a risk increase from



a.
A substitute workplace risk


b.
Some other risk like driving, see children on airlines and home work examples. 

c.
Increased poverty, unemployment, lost dollars. 

Employees pay--see workers compensation (dollar for dollar tradeoff, but very good effects on workplace safety), employers cut salaries to provide benefits. Might seem nice to take all action to solve all risk, regardless of cost, but not if it impacts back in on the employee!

i.
Answer: Employees might get something for nothing if they care more about relative than absolute position. Also, information problems justify. 



d.
Can over-protect workers by




i.
Benefiting them disproportionately with respect to other social values. 




ii.
Harming them via. mortality fx, substitute workplace risks, and other risks. 



e.
Against comprehensive inquiry:




i.
Institutional capacity of the decision-maker




ii.
Paralysis fear.


6.
Feasibility constraints



a.
Economic



b.
Technological

c.
Feasible even if some companies go under, but not if the industry will be "imperiled" or if technology does not exist.


i.
OSHA acts as if there is an on/off switch, but there is not.  

D.
Toxics (and harmful physical agents)

1.
Text: § 655(b)(5)

"Secretary . . . shall set the standard which most adequately assures, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health or functional capacity even if such employee has regular exposure to the hazard dealt with by such standard for the period of his working life."


2.
Law: To regulate, must show:



a.
Significant risk. Benzene. 

i.
Textualist: Tension with the "to the extent feasible" language, and with the "no employee will suffer" language, it does not say "suffer from a significant risk."

b.
Feasibility. See text. Once you show significant risk you regulate to the point of feasibility. 




i.
Means capable of being done, not justified on-balance. 



c.
Cost effectiveness permissible and may be required. Cotton Dust. 

d.
But No CBA, see Cotton Dust. But why not understand the statute to require CBA, given Benzene, and the fact that significant risk does not have a textual hook in the toxics provision.

e.
Probably can not consider mortality risks: hypothesis 

b/c of "feasibility" and the statutes mandate that "no employee will suffer material impairment of health or functional capacity even if such employee has regular exposure… for life." 

f.
But probably can consider substitute risks, textualist hook is that if the substitutes are unsafe, banning the toxic will not ensure that "no employee will suffer."

i.
Textualist worried here too, b/c "no employee will suffer material impairment of health or functional capacity even if such employee has regular exposure… for life" language.

ii.
But common sense wins out: crazy to require regulation that saves no one and costs a lot. Consistent with Benzene's willingness to make sense of the law. 

g.
"Material impairment:" Court rejects interpreting as requiring probability instead of severity. 

h.
Dose-response curve: Steep or flat? How do we know since the standard considered is new?

E.
Workplace risks, non-toxics
1.
Text: § 652(8)
"The term 'occupational safety and health standard' means a standard which requires conditions, or the adoption or use of one or more practices, means, methods, operations or processes, reasonably necessary or appropriate to provide safe or healthful employment and places of employment."

2.
To regulate, must show



a.
Significant risk



i.
Where did this test come from? 

(a)
Stevens might have invented it!

(b)
Comes from "reasonably necessary or appropriate" language

(c)
Comes from default against huge costs for small gains.



b.
Feasibility, and



c.
most worker-protective among the standards (if conflicting standards)

3.
Could also do cost-benefit balancing, see Lockout/tagout I, see also DC Circuit (OSHA requires a "reasonable relation" b/w costs and benefits).

a.
OSHA can probably consider mortality risks. 

i.
Contrast with toxics. 

ii.
The argument that they can not is that the statute says "safe or healthful employment and places of employment" which has nothing to so with substitute risks. 

b.
And can probably consider substitute risks, both from less homework, and from a new ladder causing climbing that kills. 




i.
"appropriate" justifies. Not appropriate if it makes workplace more dangerous. 


4.
Home-work: Probably can regulate at home, it is the workplace. 


5.
Distributional considerations: Ergonomics, hurts black women in sq. 

F.
Disaggregation

1.
Risk must be significant for each substance banned

a.
Risks can follow machinery and practices, see Lockout/tagout (not require risk analysis for each industry when you target a practice).


2.
Must show feasibility for each industry



a.
But industries not self-defining

G.
General duty clause




1.
§ 645

"Each employer (1) shall furnish to each of his employees employment and a place of employment which are free from recognized hazards that are causing or likely to cause death or serious physical harm to his employees, (2) shall comply with occupational safety and health standards promulgated under this act."


2.
Applies where there is no standard


3.
Could cover AIDS, smoking, etc. 


4.
Law: Increased use might yield following doctrine: 



a.
No cost consideration allowed ("free from recognized hazards")

i.
But see DC Circuit, OSHA can consider cost unless statute is clear, can employers too?

b.
Risk must be of a certain magnitude--must be as or less demanding as specific standards. 

c.
Must be widely known ("recognized"): Contrast with forward looking OSHA inquiry elsewhere. 


5.
Fine goes with the hazard not the employee. Clear from the text? 

6.
Strict liability: Good to avoid employer-specific defenses, see Calabresi tweak of Posner in ADA (don’t want to create a defense for lame employers). 

H.
Policy issues
1.
Why do we have the OSHA?


a.
Redistribution--fragile

b.
Lack of information--workers don’t know and hard to process (optimism and discount rates both too high). 



c.
Relative position maintained and free safety to boot.


2.
What kind of statute would be good?



a.
Information first



b.
Government research



c.
Target the most serious risks



d.
Waivable benchmark standards



e.
CBA: Prevent over and under regulation and get better priority setting. 

f.
Incentives to avoid OSHA: make it pay to be safe. Cooperation compliance for the unsafe. 

g.
Increase employee participation: Expand Whirlpool, employee participation in settlements, worker suits against unsafe workplaces. 


3.
Regulation to the point of feasibility creates incentives to fail to regulate.

Once OSHA finds a significant risk, it has to regulate the hell out of it, so it avoids finding one, see three-strikes example. 

Six ideas

1.
Less room for opportunism: evidence is that employers don’t cut wages in a recession b/c employees hate it and employers engage in reciprocal altruism. 

2.
Default matters: Contra Coase. 

3.
Market mimicking defense of at-will fails: People think they have for cause! See Kim. Justifies waivable worker rights to force information. What else to employees mispercieve?

4.
Nonwaivable worker rights defensible: Biases and collective action problems. 

5.
Union waivers rightly treated more hospitably than individual

6.
Nonwaivable can be defended based on relative over absolute position preference of employees.

�PAGE \# "'Page: '#'�'"  ��this also bears on ADA, ADEA, OSHA, and Labor law.


�PAGE \# "'Page: '#'�'"  ��Good exam issue: in the handout he says to figure out how you would resolve the split. 


�PAGE \# "'Page: '#'�'"  ��the handout makes a question here seem likely. Think about your reform from the perspective of pro old people, pro business, and best for public policy.
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