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Unions under the Common Law (judicial intervention was very unfriendly to unions)

1) Concerted actions by employees were deemed to be criminal conspiracies.

Philadelphia Cordwainers (Commonwealth v. Pullis) (1806):
A strike for higher wages was a criminal conspiracy.  Although individual EE’s can refuse to work, an agreement among EE’s to refuse to work was a criminal conspiracy.  The market price of goods should be set by supply and demand, not as the arbitrary results of labor disputes (against public welfare).  Agreements to refuse to work prevent the good sense of individuals.

Commonwealth v. Hunt (1842):

Criminal conspiracy doctrine narrowed to require an illegal purpose or illegal means.  Unions are not automatically criminal conspiracies, focus instead on the objectives.  Not criminal for men to agree to exercise together their individual rights.

Effect: Although not an outright repudiation of crim conspiracy doctrine, this case helped to eliminate the doctrine.

2) After fall of criminal conspiracy doctrine, courts used labor injunctions to restrain strikes.

Vegalahn v. Guntner (1896):

Injunction granted to prevent picketing outside ER’s premises.  Interfered with ER’s right to conduct business.  Intimidated other EE’s from joining company.  Intimidation is broader than just physical threats.

Holmes dissent: Injunctions should be limited to force or threats of force.

Additional effect: courts began to enforce through injunctions yellow dog K’s whereby EE agreed not to join a union. Hitchman Coal & Coke Co. v. Mitchell (1917) (note on 77)

3) Antitrust statutes

Sherman Act (1890) prohibited K’s in restraint of trade.

Ruled to include violations by labor organizations. 

Loewe v. Lawlor (Danbury Hatters) ( enjoined  nationwide boycott of ER’s hats (primary dispute and secondary boycott)


Clayton Act (limited Sherman Act): typical objectives of union are legitimate and antitrust laws do not apply (§ 6), injunctions are limited to preventing harm to ER’s property (§ 20).

Limiting Clayton (part of Sherman that survives):

Duplex Printing Press Co. v. Deering (1921):

§ 20 only applies to disputes between ER and its own EE’s.  Secondary boycotts are still illegal under Sherman Act.  Secondary boycott of printing press manufacturer’s products interfered with interstate commerce.  Secondary boycotts illegal at common law and § 20 requires that protected acts must be lawful.  Secondary boycott is not a legitimate objective.

Limiting Sherman:

1) Apex Hosiery Co. v. Leader (1940)
Sherman Act’s applicability to labor unions is limited to instances when “the activities affecting interstate commerce were directed at control of the market and were so widespread as substantially to affect it.”

Strike alleged to be conspiracy in violation of Sherman Act, damages sought.  Although violence vs company property violates PA law, it is not enough to give rise to federal jurisdiction under the Sherman Act.  Although the violence here restrained commerce, it was not the type of commerce within the mentality of the Sherman Act.  Sherman was not aimed at policing interstate transportation or movement of goods and property, it was aimed at preventing restraints to free competition.  The object of the union here was not price-fixing or affecting the market, it was to make ER agree to union’s demands.

Compare to Lowe v. Lawlor (secondary boycott trying to affect entire market) and Duplex Printing Press Co. v. Deering.  If Sherman commerce was interpreted this broadly, every local strike would be a Sherman violation.

Note: this decision is an extended effect of Norris-Laguardia’s disfavor toward the injunction (sentiment carried over the antitrust issues) as well as the pro-labor laws enacted during FDR’s administration.

2) U.S. v. Hutcheson (1941):

When work was assigned to union B by ER, union A went on strike and tried to persuade others to boycott ER and refused to arbitrate the matter, all in violation of CBA.  Court rules that this is not a criminal conspiracy in violation of Sherman.  Norris-Laguardia designed to restore protection of broad definition of labor disputes from Clayton.  A dispute between a union and ER is the same as a dispute between two unions (both are labor disputes).  § 20 of Clayton Act says that normal objectives of union do not violate antitrust law; N-L prevents enjoining these actions.

Statutory Changes
1) Railway Labor Act of 1926

Goals ( avoid interruption of commerce, expedite quick settlement of disputes, ensure freedom of employees in union matters.

Duty to bargain, freedom of each side to choose representatives, unlawful for carriers to interfere with organization of employees (encouraging or discouraging a union), duty to meet within a certain number of days, ER can’t change working conditions without consulting union, parties may submit disputes to arbitration (must be voluntary on each side).

Board of Mediation designed to promote voluntary arbitration and mediation, emergency boards to investiage ( but parties not obligated to accept.

Airline industry added in 1936.

Effect: promote unionization of railroad industry.

2) Norris-Laguardia Act of 1933 (limiting labor injunctions)

Goals ( freedom of EE association and self-organization since the individual unorganized EE is often helpless and does not have true freedom of K.

Federal courts cannot issue injunctions in a labor dispute except under other overriding legislation or unless there is violence.

Broad definition of labor disputes.

§ 4: No injunctions against joining/remaining a union member, strikes, nonviolent picketing.

 § 7: Procedural limitations on injunctions: only when substantial risk of injury to ER’s property.

Effect ( helped eliminate criminal liability under the Sherman Act (antitrust) for EE actions in labor disputes, outlawed enforcement of yellow dog K’s, although modified labor unions still enjoy large immunity from federal injunctions.

3) National Labor Relations Act of 1935 (NLRA or Wagner Act) (strong pro-labor statute)

Origins - massive labor unrest during Great Depression, National Industrial Recovery Act of 1933 demonstrated need for strong administrative agency with enforcement authority, method needed to fend off company unions, 1935 NIRA ruled unconstitutional (Schechter Poultry).

Amended by:

1) Taft-Hartley Act of 1947 (Labor Management Relations Act ( added union unfair labor practices, etc.) ( response to abuse of union power

2) Landrum-Griffin Act of 1959 (Labor Management Reporting and Disclosure Act) ( response to public concern over corruption ( reporting requirements, safeguards for internal union elections, fiduciary obligations for union officers, etc.

§ 1: Purpose ( prevent obstructions to commerce by protecting self-organization of workers

§ 2: Definitions

(2) employer

(3) employee ( broad definition; does not include independent contractors or supervisors (T-H)

(9) labor dispute ( any controversy regarding conditions of employment

(11) supervisor (T-H)

§ 3, 4, 5, 6: Composition of Board, General Counsel, other logistics of Board.

§ 7: Specific EE rights

a) right to organize

b) right to bargain collectively

c) right to choose own representatives

d) right to engage in concerted activity for mutual aid or protection

e) EE have a right to refrain from concerted activities (T-H)

§ 8: Prohibits certain employer practices (unfair labor practices)

8(a)(1): prohibits ER interference with EE exercise of § 7 rights (does not require anti-union animus) ( “interfere with, restrain, or coerce” ( includes inducement (management can’t make contract offers/promises), must be balanced with free speech provision

8(a)(2): prohibits ER interference or dominance of a union (financial or other support)

8(a)(3): prohibits ER from discrimination based on EE union activity (two elements ( 1) discrimination with regard to hiring or condition, 2) the discrimination encourages or discourages



ER’s can still require through agreement of the appropriate union that EE join 
union to maintain employment

8(a)(4): prohibits discrimination against EE’s who go before NLRB

8(a)(5): Requires ER to bargain with representative of EE

8(b): Union unfair labor practices (T-H)

8(b)(1): to restrain EE from exercising § 7 rights (union can set membership rules)

8(b)(2): to encourage ER to discriminate against EE in violation of 8(a)(3) or against EE who are denied union membership with the exception of those who don’t pay dues

8(b)(3): to refuse to bargain with ER

8(b)(4): to engage in certain secondary boycotts (refusal of union to do business with A unless he ceases doing business with B (source of labor dispute))


Includes direct pressure by unions on neutral employers

8(b)(5): to charge excessive or discriminatory dues

8(b)(6): to engage in featherbedding (union forces ER to pay for work not done)

8(b)(7): to picket if another union has been recognized, election has been held in previous 12 months, or if election petition not filed within 30 days of picketing (LG)

8(c): Free speech provision ( free speech by ER and EE as long as it doesn’t threaten reprisal or force or promise a benefit

8(d): Duty to bargain in good faith ( “meet at reasonable times and confer in good faith with respect to wages, hours, and other terms and conditions of employment”

8(e): Unfair labor practice to enter into K whereby ER and union agree not to deal with products of another ER (LG) ( hot cargo clauses (secondary boycott prohibition loophole) eliminated

8(f): Construction ER can enter agreements with unions before majority status established

§ 9: Representatives and Elections

9(a): Reps selected by majority of EE became exclusive reps of all employees in the unit


Individuals can present grievances to ER if not inconsistent with terms of K.

9(b): Board decides appropriate unit

9(e): 30% of EE’s can petition Board to decertify union

§ 10: preventing unfair labor practices

10(c): POE standard ( Board can issue cease and desist orders re the unfair practice

10(e): Board can petition Court of Appeals for enforcement of the order

10(f): Board orders can be appealed to the Court of Appeals

10(g): Appeals do not operate as a stay of the Board’s order

10 (j): Board can apply to district court for injunction against unfair practice

§ 11: Investigatory powers

§ 12: Penalty for obstruction of Board’s activities

§ 13: Nothing in Act interferes with right to strike.

§ 14: Further limitations

14(a) supervisors can join unions, but ER doesn’t have to treat as EE’s for purpose of Act (do not have protected right to engage in collective bargaining) (T-H)

14(b) states can ban agreements requiring union membership as condition of employment

§ 19: Employees cannot be forced to join union if they have a legitimate religious objection

§ 301: Permits suits for enforcement of CBA to be brought in federal court (T-H)

NLRB v. Jones & Laughlin Steel Corp. (1937):
NLRA ruled a valid exercise of congressional power to regulate interstate commerce.  Power to protect commerce is plenary and may be exercised no matter what the source of the dangers.  EE right to self-organization is key to industrial peace. This is listed as a primary purpose in § 1 of the Act.

Board procedure:

Function ( conduct secret-ballot elections on union support and prevent/remedy violations of Act.

Prosecutorial function by General Counsel ( 3(d): final authority over investigating and issuing complaints, decisions are not reviewable

Complaint heard before ALJ, reviewed by Board (Board has broad remedial authority under 10(c)).

Enforcement ( if not adhered to, the Board files a petition with the Circuit Court of Appeals.  Losing party before Board can also petition the Circuit Court.

Elections ( disputes ruled on by Regional Director with appeal to Board (rare), not directly appealable to Circuit Court (must challenge collaterally after unfair labor practice ruling)

§ 6 gives Board power to make rules to carry out the Act ( rarely used, Board instead makes policy case-by-case.  Costs and benefits (see page 129).

Example

American Hospital Association v. NLRB (1991):

Supreme Court upholds Board’s authority to engage in rule-making proceeding to define appropriate bargaining units in the health-care industry.  ER argues that the § 6 power is limited here by 9(b) requirement for board to determine appropriate bargaining unit in each case.  This language is not a limitation on the Board’s power, rather it says that when there’s a disagreement the Board resolves the dispute.  Petitioner’s argument that the rule is arbitrary and ignores differences between hospitals also fails.

Definition of employee and independent contractor:

1) NLRB v. Hearst Publications, Inc. (1944):

ER refused to bargain with newsboys who distribute papers (work regularly and continuously, highly supervised by publishers).  Act is not confined to traditional legal employee, while excluding independent contractors.  Interruption of commerce and inequality of bargaining power arise for both groups.  When the conditions of employment make it a relationship of employment more so than independent business enterprise for the purposes of the Act, then the statute’s objectives outweigh the traditional legal classification.  Court defers to Board’s definition of what employee means.  Courts can engage in statutory interpretation, but when’s it’s the specific application of a broad statutory term, the reviewing court is limited.

Note: House of Representatives Report No. 245 argues against Hearst, says distinction is important ( adverse reaction by Congress

2) NLRB v. United Insurance (1968):

ER argues that 3,300 debit agents who collected premiums and sold new policies were independent contractors, refuses to bargain with Board certified union.

Factors against: work away from company’s offices, set own hours

Factors for: no independence associated with independent contractor

Dispositive factors: do not operate independent businesses, perform duties within normal realm of company business, need no prior training (trained by company).

Board rules that these are employees and SC accepts the Board’s choice of two conflicting views.

Employee vs. supervisor:

NLRB v. Bell Aerospace Co. (1974):

Board certified buyers in company’s purchasing department.  ER argued EE should be excluded from Act as supervisors.  Supreme Court overruled Board in favor of broader exclusion of managerial EE.  Reason: Board’s early decisions, purpose of Taft-Hartley exclusions all says that managerial employees (those who formulate and effectuate management policies) are excluded.

Factors:

Buyers have full discretion without dollar limit to select vendors and negotiate price.  Need approval from supervisor for more than $5,000.

Effect: sharp divide under the Act for EE and those who are engaged in policymaking for the firm (only “touch” EE ( middle-managers generally excluded).

Note: “Confidential” EE who assist supervisors are also excluded.

Note: supervisors get some discharge protections because of effect on protected EE

Epstein ( this distinction is very difficult to determine, conflict of interest test should be used.

Protection of Concerted Activity:

8(a)(3) prohibits discrimination because of union activity.  Key consideration is ER motive ( violation occurs only if motivated by anti-union animus.

Note: 8(a)(1) does not require animus.

8(a)(3) discriminatory discharge:

Can’t fire based on union animus even if EE is a bad worker:

Edward G. Budd Manufacturing Co. v. NLRB (1943):

Terrible EE (drunk, lazy) is discharged.  Evidence showed that ER learned employee was active in union shortly before discharge.  Court rules that discharge was due to anti-union animus.  Company wasn’t prepared to fire him before his was a union rep, so he gets a free pass now.  Epstein’s view is that this free pass lasts for about a year.  Also violated 8(a)(1) since intent was to discourage union support.

Note: At-will doctrine says ER can discharge for a good reason, a poor reason or no reason at will, unless it’s a violation of NLRA.

Note: if union workers are fired in the same ways as union workers, this is ok even if there is animus.

Note: remedy for discriminatory discharge is back pay from date of discharge and order of reinstatement

Mixed motive vs. pretext cases (misconduct + animus):

NLRB v. Transportation Management Corp.


First burden ( General Counsel must prove a prima facie case of discrimination due to animus (existence of protected activity, knowledge of activity by ER, animus) ( persuade Board that animus played a role.  ER can rebut by showing that prohibited motives did not play a role or proving to a POE that discharge would have occurred without animus. Adoption of the Wright Line test.  Consistent with 10(c), which requires unfair practice to be proven to a POE ( General Counsel still has burden of proving elements under 10(c), employer rebuttal is an affirmative defense.

Note: pretext ( valid business reason but not the real reason, mixed motive ( both business reason and animus are factors

Epstein ( ultimate burden of persuasion is still on the worker, employer wins unless “more” is presented.  “More” ( differential enforcement, breaches are overlooked except for this guy.

Requirements of 8(a)(3) discrimination:

Radio Officers’ Union v. NLRB (1954):

ER and union agree to treat union members in good standing better than those not in good standing.  No proof that ER was trying to encourage or discourage union membership.

Teamsters: union member behind on dues was placed at bottom of seniority list for work assignments ( ER discriminated at request of union ( encouraging union membership is a natural and foreseeable consequence of any ER discrimination at request of union (same apply to Radio Officers)

Radio Officers: ER filled vacancies from union members in good standing

Gaynor: nonunion EE covered by CBA denied benefits given to union EE ( the obvious 

natural consequence (foreseeable) is encouraging union membership ( cannot discriminate in wages based solely on union membership even though union agreed to it.

Intent to en/discourage not required.  Irrelevant if natural consequence is to en/discourage.

8(a)(3) only prohibits encouragement or discouragement when accomplished by discrimination.  Also only discrimination that encourages or discourages.

Black’s dissent: 8(a)(3) forbids ER to discriminate only when he does so in order to encourage or discourage

Note: if action has non-union effect and you continue it for a while, that’s as good as non-union intent

ER property rights vs § 7 worker rights ( balancing test:

1) Solicitation during working and non-working hours:

Republic Aviation Corp. v. NLRB (1945):
General rule ( no soliciting in factory.  EE discharged for passing out union application forms during lunch.  3 EE discharged for wearing union badges.  Rule prohibiting solicitation on EE’s own time interferes with organization.  ER can adopt rule prohibiting solicitation during working hours if not discriminatory (rule prohibiting solicitation during working time is presumptively valid).  The fact that a rule is formally neutral won’t matter if its dominant effect is anti-union.

Epstein ( if policy was adopted well before union with no animus, this will make a difference, but only a small one ( if you’re a smart ER you plan from day 1 (ER gets initial advantage)

Note: conflict between EE right to organize and ER property rights ( NLRA relaxes common law absolute ER property right (because otherwise bargaining is impossible) ( balancing test looking at animus and effect

Epstein: preserved ER interest is right to discipline and production ( means you can’t interrupt EE while working, but balance begins to shift on lunches and breaks.

Note: ER uses littering defense, weak when balanced against EE rights.

Factor: Does ER plant location (mining, lumber camps) make organization away from camp ineffective?  Not here.

Note: wearing of union buttons is an exception to rule permitting restriction of solicitation during working hours (presumptively unlawful unless special showing of need for rule for discipline/production purposes)

Note: two types of 8(a)(3) situations

1) ER violates Act because of impact on EE rights irrespective of motive (Republic Aviation)

2) ER violates Act only because it is tainted by unlawful discrimination

Distribution vs. solicitation ( distribution can be limited to nonworking areas of the plant regardless of working time because of littering, solicitation only hinges on the time

2) ER interest in excluding outsiders

a) NLRB v. Babcock & Wilcox Co. (1956):

Although non EE union organizers have indirect § 7 rights, presumptive rule of non-access.  Different if location places EE beyond union access.

b) Lechmere, Inc. v. NLRB (1992):
A company can prohibit solicitation and distribution of materials on its property by non-employees, except in rare circumstances.  Distribution of handbills in company parking lot, forced to move across the street.  Exception ( if EE cannot be contacted by other reasonable efforts.  If there is no reasonable access, then EE interest in receiving info is balanced with ER’s right to control property.  NLRA confers rights only on EE, not on unions.

White’s dissent: Chevron deference to the Board, § 7 rights require actual notification not just notice of an organizing campaign

Note: court cites mailing and phone calls as reasonable alternatives ( probably means that reasonable access doesn’t have to mean equally effective

Note: if the rule is discriminatory (ER allows other non-EE solicitation), the ruling might be different

Note: Paid union organizers that are also employees count as employees. NLRB v. Town & Country Electric, Inc.

Extent of ER’s business management discretion:
1) Contracting out work

NLRB v. J.M. Lassing (1960, 6th Circuit):

ER owns chain of gas stations.  Decided in 1958 to adopt a common carrier system of gas delivery instead of trucking the gas itself to save money if anything raised costs and on 4/1/59 anyway.  3 drivers joined union on 1/1/59.

Court cites NLRB v. Adkins Transfer Co.(6th Cir) ( ER can suspend operations or change business as long as not motivated by intention to avoid NLRA obligations

Although ER accelerated changes upon learning of union, Adkins applies.  Union was a new economic factor likely to raise costs.  No evidence of any anti-union background.

Effect ( big victory for management, to close unions do it quickly and find cost justifications ( company is in trouble if it seems to be a preemptive strike vs unions

Epstein ( court probably wrong for not forcing bargaining

Note: if substantial business remains same, while only corporate form changes, this will be a violation.

2) Partial closing of one plant

Textile Workers Union v. Darlington Manufacturing Co. (1965):

Company closed one of 17 mills when the union won an election there.

Partial closing of plant violates 8(a)(3) if motivated by animus meant to chill unionism at other plants and if reasonably foreseen by ER.  Might be a defense if ER can show they wanted to close shop because it would be inefficient.

Company can close entire business for any reason (even if anti-union).  Act doesn’t require ER to remain an ER.  Threatening a total shutdown is not protected.

Note: 8(a)(1) doesn’t apply ( only violated when employers business justifications are outweighed by employee’s § 7 rights.  An 8(a)(1) violation thus violates 8(a)(1) whether or not it is discriminatory.  Question here, though, hinges on ER intent. 

Note: runaway shops ( transferring work to other plant, EE or subcontracting out work ( violates 8(a)(3) if occurs from animus

Scope of Protected Activity ( § 7 rights:
1) Protected (isolated spontaneous outbursts)

NLRB v. Washington Aluminum Co. (1962):

Concerted activity is protected even if a union has not been selected as the bargaining rep.  EE organized walkout to protest dangerous working conditions (too cold), ER fired all EE.  No demand was made prior to walk-out, although grievance was probably obvious.  Court found a violation of 8(a)(1).  Activity was protected because it was concerted and intended to advance mutual aid or protection.

Note: § 7 rights apply to EE, not unions

Note: motivation is what matters ( improve working conditions vs. upset the plant

Note: unlawful and violent activities are not protected

2) Unprotected (slowdowns)

Elk Lumber Co. (1950, NLRB):

Non-union ER reduced pay rate.  Workers slowed pace dramatically ( discharged.  Court held that although the slowdown was concerted it was unprotected.  Concerted activity can lose protection if EE have unlawful objective or improper methods.  Objective (raising pay) was protected, means (slowdown) was not.  ER made it clear that the slowdown rate was not acceptable (condonation possible if ER accepts EE misconduct).

One reason: hiring replacement workers harder if EE remains on the job.

Epstein ( easy case ( they were trying to hurt management’s production not improve working conditions, clear breach of contract

Note: any activity prohibited by 8(b) is not protected by § 7. 

Note: due to federal preemption, the prohibition of an activity by state law doesn’t eliminate § 7 protection (although it may ( violence, threatened violence).

Note: breach of contract is generally not protected (union agrees not to engage in a concerted activity)

3) Protected (actions outside ER/EE relationship)

Eastex, Inc. v. NLRB (1978):

Actions to improve working conditions are protected under § 7 even if they involve activity outside ER/EE relationship, as long as the action is for “mutual aid or protection.”  ER refused to let EE distribute letter urging EE to vote for certain political causes.  Company violated 8(a)(1).  Letter bears a close interest to EE interests.  

Note: Look to the objective of the concerted activity.

Note: EE can engage in concerted activities to protect EE of other firms.

Note: ER property right is weak (people are already on the property).

Note: unprotected objective ( motivated by interests of public or customers

Note: EE action to influence the indentity of management is generally unprotected

4) Protected (individual action as long as enforcing a CBA right)

NLRB v. City Disposal Systems, Inc. (1984):
Individual EE is concerted if EE acts to enforce existing CBA.  Extension of concerted activity that produced the agreement.  EE is not required to refer to the CBA. (Interboro Doctrine).

Facts: EE discharged when refused to drive trucks with bad brakes.  CBA said ER can’t require unsafe vehicles.

Dissent: Board shouldn’t have power to interpret contracts.  Under this doctrine, all individual K claims can become unfair labor practice claims (should be individual grievances).

Note: Board reversed decision allowing individual to act based on safety laws (not in CBA) ( now need evidence of other EE authorization

Union control over § 7 rights:
NLRB v. Magnavox Co. of Tennessee (1974):

While unions can waive some rights (right to strike), a union cannot waive right to distribute info since it could freeze out another union.  Thus union can’t agree to a non-solicitation, no-distribution rule in non-working areas during non-working time.

Employer Support of Unions:

8(a)(2) bans company unions.  Bars all ER involvement in selection of union.  Labor organizations don’t have to have formal structures.  Defined at 2(5).

Look to see if ER creates committee, committee structure/function determined by ER, continued existence depends on ER.

a) Not a labor union, so no violation.

NLRB v. Streamway Division, Scott & Fetzer Co. (1982, 6th Cir):

Court ruled a company-organized committee was not a labor organization, so no violation of 8(a)(2).

Distinction: communication of ideas vs. bargaining with management over conditions of work.

Effect: Not all management attempts to communicate with ER over conditions are prohibited.

Factors: continuous rotation of members (not like a representative).

b) Action committees were labor organizations and violated 8(a)(2)

Electromation, Inc (1992, NLRB):

ER organized action committees to deal with policies.  ER drafted policy goals, composition of committees.  ER had final say on adopting the proposals.  Board ruled that committees were labor organizations under 2(5).

Requirements:

1) Dealing with conditions of employment ( anti-union motive does not matter ( if purpose of committee is to deal with management (more than just suggestions, process must be bilateral), then 2(5) is met.

2) Domination ( ER dominated structure, membership, finances.

Appropriate Units for Election and Bargaining:

9(a) ( representative selected by majority of EE in appropriate unit is exclusive representative

1) 9(c)(4) ( unit determination by agreement of parties subject to Board’s rule

2) 9(b) ( by determination of the Board (broad discretion)

3) Unit must be appropriate, not the most appropriate.

4) Factors (NLRB Annual Report, pg 327): mutuality of interest in wages, hours, conditions.

5) Health care industry ( see American Hospital Assoc v. NLRB

6) Single or multi-location units (easier to organize single unit, easier to exclude in larger unit) ( 9(c)(5) ( designed to lower Board’s discretion re this issue ( single-unit location presumption.

Friendly Ice Cream Corp. v. NLRB (1983, 1st Cir):

EE at one store (Weymouth) of many tried to organize.  ER thought larger unit was more appropriate.  Burden is on ER to show why unit is inappropriate.  Board’s duty is to ensure EE have freedom to chose representatives (most important), but also must respect integrated multi-unit ERs (otherwise very disruptive to ER).

Factors: proximity of stores, level of EE interchange, autonomy of local store manager re labor issues, history of bargaining, desires of EE, ER organization, similarity in skills and conditions.

Dispositive: store manager has large control over local EE.

7) Accretion ( when Board adds EEs with new skills, they are not incorporated into existing unit unless they have little or no separate group identity ( can petition Board for unit clarification or file 8(a)(2) or 8(a)(5)

8) Generally parties can only challenge by unfair labor practice claims such as 8(a)(5)

Protected speech:

T-H gave ER freedom of speech under 8(c).  Tension between free speech and interference/coercion. 

Expands protection of ER speech:

NLRB v. Golub Corp. (1967, 2d Cir):

ER’s letters and speech did not violate 8(a)(1) by threatening employees.  Risk that ER prediction of bad consequences may be taken as threat is not enough to make the speech a threat.  Only if the words contain a threat or reprisal do they go beyond 8(c).  A prediction about the future or a threat of retaliation.

Lab conditions with no unfair labor practice:

General Shoe Corp. (1948, NLRB):

Election propaganda and conduct which is not an unfair labor practice may cause election results to be set aside if the proper laboratory conditions are disturbed.

Facts: ER distributed leaflets, speeches against union during campaign.  Although actions didn’t violate 8(a)(1) because no threat of reprisal or promise of benefit, new election was ordered.

Note: However, unfair labor practice won’t lead to election being set aside if there’s little effect.  Board should consider number, extend and severity of violations.

Extent of ER 8(c) speech:

NLRB v. Gissel Packing Co. (1969):
ER can communicate views re unions or specific union, but can’t make threats or promise a benefit.  ER can also make prediction of effect of unionism, but must be based on objective fact (demonstrable factors beyond his control).

Facts: President explained earlier strike almost put company out of business and that a strike could lead to closing of plant.

Holding: Violation of 8(a)(1) since ER statements threatened EE with loss of jobs in union won.  Economic dependence of EE ( implications are relevant.  EE was not predicting plant would inevitably have to close, he was making a threat (occurrence would be based solely on ER’s decisions).

Misrepresentations:

Midland National Life Insurance Co. (1982, NLRB):
If statement is not threat or benefit, it’s protected under 8(c), but can still be used to set aside an election.  Current test ( Board does not examine truth of campaign statements or set aside elections based on misleading campaign statements (reversal of old view).  Board only intervenes for forged documents.

Facts: ER gives misleading views re union.

Reason: Certain election decisions, voters have ability to evaluate conflicting statements and determine the truth.

Inducements:

If ER awards benefits to EE during campaign, unfair labor practice unless ER shows that timing was governed b other factors.

ER misconduct:

NLRB v. Exchange Parts Co. (1964):

Promises of future benefit are not protected by 8(c) free speech.  ER must maintain status quo re policies during camapaign.  Violation of 8(a)(1) ( benefits that curtail EE freedom of choice  Choice is influenced by both threats and benefits.

Union misconduct:

NLRB v. Savair Manufacturing Co. (1973):

Union can make promise of a benefit during campaign if it wins election.  If union itself has power to control or award the benefit, the election will be set aside.  

Unions can’t use threats or violence to coerce EE.

Union can’t waive initiation fees in exchange for signed authorization card or promise to vote (union can waive initiation fees for all EEs)

8(b)(1) ( unions can’t coerce EE in exercise of § 7 rights.

Access to EE:
NLRB v. United Steelworkers of America:
Enforcement of valid no-solicitation rule by ER who is at same time in unfair labor practice ( not always ok, but is here.  No basis for invalidating rules that give ER, but not union, speech during work time if union has ability to reach EE with prounion message.  For serious unfair ER practices, Board can give union access at worksite.

Excelsior Underwear, Inc. (1966, NLRB):

ER must provide list of names and addresses to NLRB Regional Director within 7 days of election approval, passed on to all parties.

Facts: ER sent letters to EE during campaign, but refused to give union the list.  Election set aside.  Election must be free from all factors that impede free choice, including lack of information.  ER can easily reach EE.  ER has weak interest in secrecy of the list.

Recognition without election:

If union claims majority, ER can recognize the union, file petition for election, or wait for the union to file a petition.  Union must have 30% support to file for election.

9(c)(1)(a)(ii) ( permits any EE to file decertification petition (requires 30%) ( also a 12-month bar after certification.

NLRB  v. Gissel Packing Co. (1969):
1) Union can become bargaining representative by voluntary ER recognition when union has majority support in an appropriate unit.

2) By bargaining order after ER unfair practices ( majority established by signed authorization cards

Facts: Unions got majority authorization cards and refused to bargain.  ER engaged in anti-union campaign with numerous violations.  No election in 2 cases, union lost election in 3rd.

Board ordered bargaining.  ER violated 8(a)(5) ( refusal was not motivated by good-faith doubt of majority status but rather by attempt to destroy the majority.  Board can order bargaining without election if ER has committed unfair practices that make a fair election unlikely. 

Section 9 requires a representative to be selected by majority of EE (authorization cards are ok).

Note: When confronted with majority authorization cards, ER can request refuse recognition and request election if he has no independent knowledge of majority.

Exclusive Representation:
J.I. Case Co. v. NLRB (1944):
Union selected by majority of EE in unit has exclusive authority to represent EE.  ER is prohibited from negotiating with individual EE or refusing to bargain based on individual contracts.  Individual contracts are allowed to stand when they don’t conflict with CBA.

Facts: 75% of EE had individual K’s.  Company refused to bargain until expiration with new union.  Violation of 8(a)(5).

Note: if great variation exists re circumstances of employment, CBA can cover minimum rates and conditions only and leave rest to individual bargaining.

Emporium Capwell Co. v. Western Addition Community Organization (1975):
Union authority as exclusive bargaining rep under 9(a) trumps individual EE § 7 rights.  Individual EE are not protected when they engage in concerted activity without union consent.

Facts: Four EE fired after picketing store, ignoring no-strike/arbitration CBA clause between union and ER.  No ER 8(a)(1) violation.

Note: Individuals can bargain over some non-mandatory subjects, other than “wages, hours, and other terms and conditions of employment.”

Good faith bargaining practices/economic weapons:

8(d) requires parties to meet at reasonable times and confer in good faith ( no requirement to agree to anything, although does require attempts to compromise.

Unilateral changes of mandatory subjects during bargaining is a refusal to bargain (Katz, infra).

Remedy for failure to bargain in good faith ( 10(c) gives Board power to issue cease and desist orders and orders to take affirmative action

Many economic weapons are essential (strikes, picketing, lockouts) and are not inconsistent with good faith bargaining.  Secondary boycotts are prohibited.  Work slowdowns are discouraged (not protected).

NLRB v. Insurance Agents’ International Union (1960):

Slowdowns and other harassing activity are not protected by § 7 nor, prohibited by 8(b).  Thus EE can engage in a slowdown, but can be fired.

Facts: Union engages in slowdown during negotiations.  Court rejects 8(b)(3) charge of refusal to bargain against the union.  The slowdown is neither protected nor prohibited.  The use of economic weapons is not inconsistent with good faith and it is not for the Board to judge the weapons.

NLRB v. American National Insurance Co. (1952):
Not unlawful for ER to bargain for inclusion of management functions clause.  Act doesn’t compel any agreement or regulate substantive terms.  Only duty is to bargain.

NLRB v. A-1 King Size Sandwiches, Inc. (1984, 11th Cir):
Surface bargaining (evidence of bad faith violates 8(d)) ( when party goes through motion of bargaining with intent of frustrating negotiations.  Single incident is not usually enough.  More than willingness for sterile discussions, must be actual attempt to reach agreement.  No bad faith away from bargaining table and no animus, but bargaining proposals showed company had no intention of trying to reach an agreement.  Company insisted on unilateral control over almost everything.

Disclosure obligations during bargaining:
NLRB v. Truitt Manufacturing Co. (1956):

ER must provide info to union under demand if EE claims inability to pay.  Refusal to pay a wage increase (for example, due to competitive disadvantage) does not trigger this.

Detroit Edison Co. v. NLRB (1979):
If refusal to supply info is unlawful, Board will order that info is provided to the other party.  Exception: if no adequate protection for ER legitimate interests.

Facts: security of EE aptitude tests is important, union was not a party and couldn’t be bound by order not to distribute tests.

Impasse:
NLRB v. Katz (1962):

Unilateral changes of mandatory subjects by ER during bargaining are per se refusals to bargain.  ER violated 8(a)(5) ( unilateral changes do not show a sincere desire to reach agreement.

Exceptions:

1) Unilateral change is allowed if ER first offer to union and it is rejected.

2) Unilateral change is allowed after bargaining to impasse if the change implements ER’s last offer.

3) Scheduled wage increases are allowed.

Subjects of Mandatory Bargaining:

8(d) requires that parties bargain in good faith with respect to wages, hours, and other terms and conditions of employment.  No duty to bargain outside of this phrase ( insisting on bargaining over permissive terms violates 8(d) ( ER prohibited from making unilateral changes prior to impasse

Wages is broad (includes paid holidays, pensions, health plans, etc).

Other mandatory terms: grievance and arbitration provisions, layoffs, no-strike clauses, discipline, sick leave, safety, health regulations, seniority, dress codes, etc.

Can’t bargain on illegal subjects: closed shop provisions prohibited by 8(a)(3) and 8(b)(2), hot cargo clauses.

NLRB v. Wooster Division of Borg-Warner Corp. (1958):
Party commits unfair labor practice if it insists on bargaining to impasse about the inclusion of a permissive subject.  Company insisted on pre-strike secret vote of EE on ER’s last offer.

Note: permissive subjects can be added but neither party has an obligation to bargain

Major business decisions:

Fibreboard Paper Products Corp. v. NLRB (1964):
When an ER proposes a major change to its business, it might be required to bargain over the change as a mandatory subject even if the change is economically motivated.  Contracting with another ER to perform work previously performed by union EE is a mandatory subject of bargaining.

Board’s requirement to bargain doesn’t infringe on management’s control to run business.  ER must allow EE to attempt to propose mutually acceptable alternative.  It doesn’t matter if it’s unlikely for union to come up with anything.

ER is not required to bargain over decisions to change the scope and direction of a business.

Strikers and Replacements:
NLRB v. Mackay Radio & Telegraph Co. (1938):

At conclusion of strike, ER is not required to discharge any permanent replacements to create place for strikers.  Company did not commit unfair practice by promising replacements permanent jobs nor by only reinstating enough strikes to fill the vacant positions;

Exception: ER cannot discriminate against strikers by refusing to reinstate based solely on union/strike activity.  Strikers maintain Section 7 employee protections.

NLRB v. Erie Resistor Corp. (1963):
Company granted super-seniority to all replacements and to strikers who returned to work.  Nine months later ER layed off reinstated strikers who lacked super-seniority.  Unfair labor practice.  While intent to discriminate or interfere with protected rights is relevant, proof of intent is not required.  Inherently discriminatory conduct is enough.  ER can claim action was taken to increase productivity, but the effect is discriminatory and discourages union membership.  Board balances impact on EE rights vs business interest.

TWA:
Whether ER is required at end of strike to displace EE who worked during strike to reinstate striking EE with greater seniority.  ER is not required by RLA to lay off junior crossovers in order to reinstate more senior strikers at end of strike.  Unlike Erie because no seniority gains ( reinstated strikers get old seniority slot.  Seniority of reinstated strikers is in no way affected by decision to strike.

Curtin Matheson Scientific:
Whether the Board must, in determining whether an ER has presented sufficient objective evidence of a good-faith doubt of majority union support, presume that striker replacements oppose the union.  ER can't assume replacement workers are against union for purpose of good-faith doubt of union majority.  Despite some hostility of union to replacements, replacements may still desire representation + counting replacements as against union would hurt incentive to strike (chance to lose bargaining representative).

American Ship Building Co. v. NLRB (1965):

Fearing strike at bad time for business, ER locked-out EE.  After bargaining to impasse, EE does not violate 8(a)(1) or (3) by using lockout as economic pressure.  No evidence of animus or intent to frustrate bargaining.  Some ER actions are very prejudicial and lack real economic reason, but here the lockout was a legitimate economic weapon.  Lockouts are not inconsistent with right to bargain.

Subcontracting Struck Work:

Land Air Delivery:

Permanent subcontracting does not receive the same protection as hiring permanent replacements.

ER subcontracted struck work, told EE after strike that no more work remained.  Different than Mackay because contracting out all the work destroys the bargaining unit.  ER unilaterally dissolved the unit by contracting out work without bargaining.  ER must bargain until decertification.

Decision to subcontract out work depends on business necessity ( none shown here, instead Land Air sought to destroy union.

Teamsters, Local 695 v. Vogt, Inc.:

Picketing can be enjoined if unjustified.

Boycotts:
Secondary boycotts: a combination to influence A by exercising some sort of economic pressure against persons who deal with A ( prohibited to bar the extension of labor pressures (strikes and picketing) beyond ER with whom union had dispute

8(b)(4)(A) ( prohibits union from pressuring secondary ER to cease doing business with ER ( union must be shown to have used improper means for an improper objective.

Ally doctrine:

NLRB v. Business Machine, Local 459 (Royal Typewriter):

Union picketed Royal’s customers during strike to encourage them to stop doing business with Royal.  Picketing customers of ER was not prohibited under secondary boycott prohibition because of ally doctrine.  ER2 was not person “wholly unconcerned in the disagreement” and was thus outside the scope of 8(b)(4)(A) protection.  Where ER is attempting to avoid economic impact of the strike by securing services of other to do work, union has large interest in preventing those services.  ER2 not uninvolved in the strike ( by doing the struck work, they secure benefits for themselves.

Holding: ER is not within protection of 8(b)(4)(A) when he knowingly does work which would otherwise be done by the striking EE of primary employer and where the work is paid for by primary employer.

Ambulatory sites:

Sailors’ Union of the Pacific and Moore Dry Dock (1950, NLRB):
Ambulatory site ( temporary site used by primary ER.  Can become situs of picketing even if on property of another ER.  Board looks at manner of picketing to determine object of picketing, balancing rights of other ER to be free from dispute in which it’s not involved.

NLRB v. Denver Building & Construction Trades Council (1951):

When a primary dispute exists with a subcontractor who is nonunion, and the union puts pressure on the general contractor to cease doing business with the subcontractor, the strike is considered secondary activity in violation of 8(b)(4).

Local 761, International Union of Electrical, Radio and Machine Workers v. NLRB (GE):

Primary ER can make separate gate for neutral EE.  If work is related to normal operations of primary ER, picketing separate gate doesn’t violate 8(b)(4).

Tree Fruits:
Picketing of a secondary ER to produce a boycott on primary ER’s product is lawful.  Unlawful if primary ER’s product is merged into secondary ER’s goods to such an extent that can’t be sold separately or if struck product is source of the major part of the secondary’s revenue.

Safeco:
Picketing of secondary ER is not protected under publicity proviso to 8(b)(4) when struck product is the major part of the secondary ER’s revenue.  

Edward J. DeBartolo Corp.:

Handbilling is not prohibited under 8(b)(4) even when used against secondary ER, unless it is a threat or coercion.  Handbilling without picketing does not coerce secondary ERs.  Handbilling depends on persuasion rather than intimidation.

Hot cargo clauses:

CBA clause ( agreement that ER will refrain from dealing with products of another ER.  Prohibited by Section 8(e).  Union violates 8(b)(4)(A) if it forces ER to enter into hot cargo clause.  

When they’re ok:

National Woodwork Manufacturers:

8(e) prohibits only agreements with secondary objectives, primary objectives are not unlawful.  If object of clause is to preserve work by EE, then lawful.  If object was to benefit union members generally, then unlawful.

Example of ok: Agreement prohibiting union members from handling pre-fitted doors.

Arbitration:

Textile Workers Union v. Lincoln Mills of Alabama:

Section 301 gives federal jurisdiction over complaints alleged to be breaches of CBA.  No-strike for arbitration clause.  ER refused to arbitrate.  Federal jurisdiction to force arbitration.  Agreement not to strike needs enforcement.

Steelworkers Trilogy:

Court severely limited court review of arbitrator’s decision.

US Steelworkers v. American Manufacturing:
Court’s role is limited to determing whether the parties have agreed to arbitrate the dispute.

Warrior & Gulf Navigation:

Any doubts whether dispute is covered by arbitration clause should be resolved in favor of arbitration.

Litton Financial Printing:

Presumption of continuing arbitration after contract expiration unless clearly negated.  Presumption limited to disputes arising under the contract, which involve action that occurred by expiration.

Strike injunctions:

Boys Market:

Federal courts can issue injunctions against strikes begun in violation of a no-strike clause, if underlying dispute is arbitrable under the grievance/arbitration procedures in CBA.

Buffalo Forge:
A federal court may enjoin a strike only in a case arising out of a dispute which is subject to arbitration.

Successorship:
Burns Security Services:

New ER has duty to bargain because bargaining unit is the same and the majority still exists.

New ER did not have to honor old contract.

Recent election means majority is still valid.

No dealings between ER1 and ER2.  Policy against continued K: aids resurrections of poor businesses.

Fall River Dyeing & Finishing Corp. v. NLRB:
Majority presumption of old union exists even without recent union certification ( duty of new ER to bargain.  Union maintains a rebuttable presumption of majority status.

Successor test ( has new company acquired substantial assets from its predecessor and continued without interruption or substantial change the same business?

Factors: business is basically the same, same jobs in same working conditions under same supervisors, same production process, same body of customers.

Substantial continuity here.

Duty to bargain starts at substantial and representative complement.

Federal Preemption of State Labor Law:

San Diego Building Trades Council v. Garmon:

State and federal courts must defer to Board when claim is arguably subject to Sec 7 or 8 protection.

Exceptions to Garmon:

Farmer, Special Administrator:

No preemption if activity is a merely a peripheral concern to NLRA or touched interest deeply rooted in local feeling and responsibility that it is unlikely that Congress deprived the states of the power to act. (malicious libel, mass picketing and threats of violence).

Also when rule of law sought to be invoked before another tribunal such that it is safe to presume the federal labor statutes will not be disserviced.

Libel claim could have been a Section 8 violation, but Garmon doesn’t apply because:

1) Underlying conduct (libel) is not protected under Act ( no risk of state regulation of a federally protected activitiy

Violent tortuous activity:

1) Not protected.

2) Can be adjudicated without regard to merits of underlying labor dispute.

Sears, Roebuck:
Tension between local trespass laws and arguably protected peaceful picketing.  Issue is not whether the state is enforcing a law related to labor relations, but whether the controversy presented to state court is identical (Garner) or different (Farmer) than that which could have been presented to Board.  Only in formers does the state court jurisdiction risk interference with the unfair labor practice jurisdiction of the Board.  Controversy here is different.

Duty of Fair Representation:
Steele:

Union owes duty to fairly represent all employees in bargaining unit without discrimination.

State and federal courts must defer to Board when claim is arguably subject to Sec 7 or 8 protection.

Air Line Pilots:
Congress meant to dictate process of bargaining, not substance.  Defer to union in most duty of fair representation cases.

Barton Brands, Ltd v. NLRB:
Record shows that union proposal arose out of job security, rather than political desires of union leader (no violation).

But a union violates 8(b)(2) if it discriminates vs EEs on arbitrary grounds.  Proof of good faith on part of union is not defense to charge based on duty of fair representation since arbitrary conduct without evidence of bad faith is a breach of duty.

Vaca v. Stipes:
Union doesn’t have to submit every grievance to arbitration, but can’t process a meritorious grievance in a perfunctory fashion.

