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I.  Introduction

A.  Article III §1

1. judicial power "shall be vested in one supreme court, and in such inferior Courts as the Congress may from time to time ordain and establish."

a) Supreme Court established, cannot be abolished by Congress

b) Congress controls the existence of the lower courts

2. This is the Madisonian Compromise – between those wanting extensive federal judiciary (fearing/mistrusting states) and those fearing a "King's" judiciary like colonial times

a) Mandates one highest court, gives Congress control over whether to establish and how to establish lower federal courts

b) Requires that state courts be able/allowed to enforce federal rights

1) Supremacy Clause (Art IV cl 2) requires state courts to follow the Constitution and federal law above state laws

2) Compromise inherently values state courts as protectors of federal rights

c) Gives at least one federal forum in appellate review of Supreme Court – (how done textually?)

B.  Article III § 2

1. judicial power "shall extend to all Cases"

a) "arising under this Constitution, the Laws of the United States, and Treaties"

b) "affecting Ambassadors, other public Ministers and Consuls"

c) "of admiralty and maritime Jurisdiction"

2. "to Controversies"

a) "to which the United States shall be a party"

b) "between two or more States"

c) "between a State and Citizens of another State"

1) question of sovereign immunity, Chisolm, 11th Amendment

d) "between Citizens of different States"

e) "between a State, or the Citizens thereof, and foreign States, Citizens, or Subjects."

1) No alien on alien diversity or controversy defined – see Verlinden.

C.  Supreme Court Jurisdiction – Art III, § 2

1. Original – "shall have original Jurisdiction"

a) Ambassadors, other public Ministers and Consels

b) And those in which a State shall be a Party

2. Appellate – In all other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to law and Fact, with such Exceptions and under such regulations as the Congress shall make."

a) Source of Congressional power to take away SCt appellate review.  

II.  Congressional Control of the Jurisdiction of the Federal Courts

A.  Lower Courts

1. Congressional power over lower courts includes ability to legislate out of jurisdiction something ostensibly within the §2 constitutional grant of federal judicial power.  In other words, the "shall" in Article 2 is not, has never been, considered mandatory.  Sheldon v. Sill.
2. Sheldon v. Sill (1850)
a) MI bondholder assigns to NY citizen, who sues MI debtor under diversity.  Judiciary Act 1789, § 11 prohibits such suits when assignor of a chose in action couldn't have brought suit.

b) No jurisdiction here, § 11 consitutional.

c) Greater includes lesser argument—Art III, §1 gives power to establish lower courts, surely such greater power includes lesser power of establishing limited jurisdiction for such a court.

3. Justice Story Argument – Article III says "shall extend," that is a mandatory command.  Cannot be restricted by Congress.  

a) Would seem to require an all or nothing situation – Congress can create the courts, but must do so with full judicial power.  

b) Never followed.  First Judiciary Act (JA), written by many of same people who wrote Art III, didn't give full judicial power to courts.  Powerful practical argument that language never meant to require all or nothing.  

c) Would eliminate all specialized courts – BR, patents

d) Milder Version

1) Can create limited jurisdiction courts, 

2) But there must be some inferior federal court that has article III power.  Look at whole of federal judiciary – every part of Article III power must exist somewhere in judiciary, but not necessarily all in one court.  

e) Again, never gotten any play outside academia.  Madisonian Compromise seems to make this moot, practicality issues.

4. Madisonian Compromise and this power.

a) Compromise itself seems to consider possibility that no lower courts will exist to hear actions governing federal rights as an original matter.  Only state courts - Then Supreme Court exists to review if necessary.

b) Sees Congress + SCt sufficient to protect federal interests.

c) Consider, though, §25 of JA 1789 – SCt review of federal claim only if federal claim LOSES in lower/state court.  Possible no Supreme Court review, if federal claim successful (found constitutional/valid).

1) In light of original concerns – to protect federal rights against states—not a problem.

2) Modern world, individuals seeking vindication of rights against both federal and state claims, would leave individuals without recourse when federal claim wins.

5. First of places where the clear language of the Constitution simply can't work as written, and is simply ignored/swept aside.  

6. Are there any limits on this power; how far does it extend?

a) Other than not being able to expand beyond Art III, there are no explicit limits, and Madisonian Compromise seems to consider possibility of only having Supreme Court review and no lower courts with original jurisdiction, so any restriction less than total not outside the pale.  Law certainly doesn't delineate any limits.  

1) Lauf v. EG Shinner – – "There can be no question of the power of Congress thus to define and limit the jurisdiction of the inferior courts of the United States."  Power is plenary.

2) This cannot be right.

b) But, must be some limits – Surely couldn't say, "No lawsuits by Lutherans."

c) Internal/External Limits – can't restrict jurisdiction in a way that violates other parts of the constitution.  Bill of Rights, stuff.  

d) Extreme substantive subject matter limitations?  (a la Sheldon)  Taking away ability to enforce a specific federal right in federal court.

1) Fits Madisonian Compromise – states as protector of rights, limited by other parts of constitution.

2) Certainly done and accepted in many areas.  And done so because of hostility to court's substantive rulings.

(A) Tax Injunction Act – fed cts can't enjoin state tax collection

(B) Johnson Act – can't enjoin utility rate-setting bodies.

3) Concerns are at the extremes, or when Congress takes away substantive jurisdiction when it disagrees with Court's actions.  

(A) Often proposed to take away jurisdiction for challenges to school prayers, Medicaid, abortion.  

(B) Essentially a selective subsidy problem – in what way can Congress selectively empower/subsidize courts with jurisdiction over constitutional issues?  

(C) DAS – at some point Congress must go "to far," when simply to burden a constitutional right it removes subject matter jurisdiction.  Simple jurisdictional housekeeping, like diversity amount, clearly okay.  But law is not there.

e) Jurisdictional limitations on Remedies – right not unenforceable, just only enforceable in certain ways in all courts (state and federal).

1) Congress can clearly create specialized courts for specific subject matter areas, and can limit the type of relief granted, and limit the ability of federal courts to review decisions.

(A) Norris-LaGuardia Act (Lauf)  (pro-labor law) Restricted federal courts' ability to enjoin labor disputes or enforce yellow dog contracts.

(1) Above statement that Congress has plenary power over jurisdiction.  

(a) Cannot be right – simplest response is can't violate Bill of Rights under guise of jurisdiction.  

(B) Price Control Act –

(1) Created new court to hear challenges under act, granted exclusive jurisdiction to Act challenges.  Limited court's power – no injunctions or stays of Act.  No interlocutory relief.  

(2)  Lockerty – federal court had no jurisdiction to hear challenge to enforcement of price controls under act.  Congress has power to confer exclusive power over subject matter to specialized court.

(3) Yakus – criminal defendant prosecuted for price control violation raised constitutionality as defense.  No jurisdiction because hadn't challenged violated regulation through statutorily commanded channels.  Can still challenge the ACT itself as defense in crim prosecution, though  (nice out)

(a) Rutledge dissent – Judges and courts have duties and powers to decide cases.  Aren't we asking them to ignore part of the case, and isn't this something we cannot do, outside what's permissible somehow – to send to jail someone he believes is innocent or not decide whole case.

(b) Court interprets statutes to avoid Yakus problem – Mendoza-Lopez:  statute designed to limit deportation collateral challenges.  Court says constitutional defects in prior proceedings not included in limitations, can attack (Congress couldn't mean to violate due process!).  

(4) DAS - Analogy in criminal cases – certain challenges can only be raised at certain times.  If you don't raise them, waived.  No one worries about that.  Here, though, different forums (separated challenges from prosecution under).  Watch due process on that – notice, opportunity to be heard, adequacy.  

2) But surely cannot "gut" the right by limiting the remedy to point where right is useless, moot, i.e., essence is to strip of right even with the allowed remedy.  

(A) Ex. – can't use busing to desegregate schools.  

(B) Evaluated with whole of society – individuals may be left remediless, fall between cracks, without eviscerating the right as a whole.  

(C) Court's often interpret statute to avoid gutting right – Mendoza-Lopez.

3) Specialized courts.

(A) Clearly Allowed -  patents, ct of claims, ct of int'l trade

(B) Concern – stacking the deck, getting court that is jaded by claims, higher stds, favorable to certain interests.  

(C) Backhanded gutting – handicapping by stacking, underground limiting of relief via venue.  If so extreme as to be rigging outcomes, problem.  

B.  Supreme Court

1. Different Question!!!

a) Madisonian Compromise is NOT ABOUT THE SUPREME COURT.  Sheldon v. Sill does not apply here.

b) Source of Court's power is in the Constitution, specifically and expressly outlined.  

c) Can't abolish court, certainly no plenary power of Congress over creation of jurisdiction (not soooo clear).  

2. Source of power, Art III, § 2 ¶2

a) "In all other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to law and Fact, with such Exceptions and under such regulations as the Congress shall make."

b) Appears to have self-executing universal appellate authority.  No need for Congress to authorize via statute, only need to outline "exceptions."  Yet, Congress does pass statutes granting appellate jurisdiction for Court.  What's up?

1) Court interprets grants of jurisdiction as expressio unis.  Court has always acted as if in any area not affirmatively outlined, Congress meant to exclude jurisdiction.  Durousseau (1810)

2) Started 1789 JA – only appellate jurisdiction when federal claim lost.  Interpreted to deny jurisdiction when federal claim won.  .

3. So what are limits of "exceptions" that Congress can make to Supreme Court's power?  Can it strip Court of ALL appellate jurisdiction in an area?

a) Extremes

1) Edge 1 -Congress can do what it wants.  Almost plenary in ability to exclude jurisdiction from SCt.

2) Edge 2 – Housekeeping power.  Can limit in ways facilitating administrative functions, but otherwise not to be touched.  (DAS likes this edge more).

(A) Since 1789 JA, § 25, not this way – written much by founders

(B) So unbroken history seems to deny this.

b) Dominant View – Essential Functions Thesis.

1) Ratner/Hart's view – Congress cannot use exceptions to negate "essential role of the Supreme Court in the Constitutional Plan" nor its "essential functions."

(A) Appropriately ambiguous middle ground resolves tension of reality and theory.

2) In 80's Reagan's conservative administration (Atty Gen French, written by Ted Olsen) decided laws limiting substantive jurisdiction would be unconstitutional for this reason – during time when it would have been possible for Republicans to possibly go to extreme one in rolling back liberal precedents.  Gives it aura of "truth" to have been adopted by group most able to violate it.

c) Structural View

1) Cannot divest Court of so much power that it serves nominal function

2) Result would undo the Madisonian compromise

4. McCardle  (356)

a) Court allows Congressional statute to divest it of jurisdiction of pending habeas appeal from lower court concerning military courts in Reconstruction south – statute passed specifically to keep Court from fucking with Reconstruction.

b) Appears alarming, but opinion famously weasels out of its own holding by reading statute narrowly so as to not prohibit other types of original habeas writs.  A path then taken a year later in Yerger (whose charges were dismissed when the Court upheld jurisdiction to avoid the feared decision on military courts – part of the DMZ dance in this area).

5. Court has repeated this method recently in Felker v Turpin.

a) 1996 Antiterrorism and Effective Death Penalty Bill prohibited state prisoners from bringing successive habeas petitions unless the denying Court of Appeals approves appeal.  

b) Idea – eliminate SCt review of any decision denying or approving habeas by Ct of Appeals.  Streamline the killing machine.  

c) Court said not a problem, can still hear original habeas petitions.

1) Practical matter, Court hasn't granted original habeas since 1925.  

6. Result?  A deliberate demilitarized zone between extremes where Congress doesn't push it for fear of getting spanked and Court contorts itself to avoid invalidating any "exceptions" to avoid constitutional crisis.

a) People like this DMZ because the uncertainty as to the exact location of the line makes it a dicey proposition to get too close to it.  

b) Keeps everybody separated, like kids in the backseat of the minivan.

III.  Federal Question Jurisdiction

A.  Constitutional Boundaries – Article III "arising under" power.

1. What is at stake?

a) Supremacy and Uniformity – Making sure federal issues can (if Congress so deems) get before the federal courts in some capacity, either as original matter or appellate review of Supreme Court.  Want federal court to have the last say on federal issues.

1) Subtext to this is hostility of state courts to federal issues.  Clear in the BUS context of Osborn.

2) Protective Jurisdiction concept below meshes here.

b) The "all other Cases before mentioned, the supreme Court shall have appellate jurisdiction" language of Art III, § 2, ¶2 is a textual hook and barrier to this

1) If, as a § 2 ¶1 matter, a given case doesn't "arise under" Constitution, then it cannot be reviewed as an appellate matter by Supreme Court.

2) So a narrow interpretation of arising under risks excluding actual constitutional issues from the constitutional purview of the Supreme Court.  

3) Marshall acutely aware of this in Osborn. – perhaps too much so.

2. Osborn v. Bank of the US (883)

a) Really about two cases – 

1) Osborn – state tax on Nat'l bank

2) Planter's Bank – K action versus state bank by Nat'l Bank.  Here is tough one.  How to get garden-variety K action into arising under jurisdiction.

b) Facts

1) Ohio state law penalizing BUS from operating in state.  State officials stormed bank and took 100K in penalties for operating.  BUS challenged action in federal court, got order to return $

2) State challenges federal court's power to hear case.

c) Practical Housekeeping Threshold stuff

1) Can court split – only hear federal issues and leave state issues to state courts?  Marshall say "no way." 

2) Practical reason – to burdensome to litigate on two fronts

3) Formal Reason – Article III extends to "all cases" not all issues, therefore court can decide all issues in a case, even if some are state issues.  

d) Levels of Analysis – applies to all stuff in this area (Section III A & B)

1) Does a Congressional statute authorize jurisdiction?   (III B)

(A) Significant for 1331 analysis below—in such cases if it falls within narrower statute, it meets the arising under test by definition 

(B) In this section, not so significant because we are dealing with express statutory authorization of questionable constitutional grounds.  

2) Is such a statute allowed by the Constitution.  (III A)

(A) That is this section.

e) Statute – done deal

1) Charter for bank says "sue or be sued" in US Circuit Courts.  Court finds this clear authorization

2) Not only reading – can simply be noting power as legal person, without necessarily giving blanket federal jurisdiction.   

f) Constitutional Power?

1) Yes.  Whenever there is a potential federal question present, the case meets the minimum of "arising under" jurisdiction.
2) Incredibly broad reading, vulnerable to the "nightmare scenario" of making all actions federal – swallowing the state judiciary.

(A) Is there any case where you cannot imagine a possible federal issue? No

(B) So can Article III possibly be meant to allow Congress to legislate all state actions into federal court?  No.

(C) But this reading of Osborn allows it on its face.

3) Marshall tacking against what he sees as only alternative, allowing arising under for clearly present federal issue in complaint (not confused with well-pleaded complaint, which is statutory).  

(A) Such a construction would in essence make constitutionally prohibited the hearing of a case where a federal issue arises as a defense, or as a counter-response to a defense.  

(B) And, by extension, no Supreme Court review of the state court decision on such a case.  Fear of not having last word on federal matter.  

(C) Note – statutorily, 3)(A) is the case.  But Marshall didn't want to necessarily exclude such a thing as a constitutional matter.

4) What about REMOVAL/APPEAL?

(A) Marshall viewed appellate and original federal jurisdiction as coextensive.  Where no original jurisdiction, no appellate.  

(B) Once you disaggregate, allow possibility that changing circumstances (like post-complaint raising of federal issue) can invoke arising under powers for removal, or that Supreme Court looks at possible appellate review at END of case not at ORIGIN (if federal issue arises, even if no original jurisdication, SC can exercise appellate jurisdiction)

(1) Strauss likes

(2) Verlinden suggests?

(C) Maybe a deliberate thing by Marshall

(1) Highly hostile state forum, BUS keep getting dragged into court

(2) State machinations to keep all federal issues out, allow hostile forum to fuck with justice.  Screw bank procedurally without implicating federal law.

(3) Possibilities endless.  Marshall wanted to avoid this

(4) Again, protective jurisdiction theme.

3. Protective Jurisdiction

a) To what extent can Congress grant jurisdiction for fear of a hostile forum?  Protective jurisdiction says that federal institutions are, themselves, a federal issue, and we want a federal court to have the last word on cases involving these institutions because we don't trust that state courts will be fair to these institutions by virtue of their federal-ness.

1) Has nothing to do with a federal issue – Planter's Bank pure K – but rather Congress creating federal jurisdiction (like Osborn dissent noted ) to protect the federal institution.   Federal substantive law says "All K's must be written on special paper X."  Any state law K action could theoretically involve a question of this law, and can be brought, therefore, in federal court.

2) Smells counter to Madisonian Compromise – state courts presumed okay for deciding federal issues.  But are federal institutions and their relationship to the state the same as federal rights?

3) Greater includes lesser argument might support – Congress can regulate federal institutions with federal law, so why make them go the whole way.  Simply let them give jurisdiction to federal courts, and incorporate state law by reference – they do it in other areas.

4) Bankruptcy Courts and Osborn itself hard to understand without some elements of protective jurisdiction

5) Frankfurter counter from Lincoln Mills – Diversity jurisdiction is Constitution's answer to PJ concerns.  Only there do we have PJ.  All else excluded expressio unis.

b) Federal Officer Removal Statute - 28 USC § 1442 (p 905).

1) Any civil action commenced in a State court against [a federal officer] may be removed by them to the district court for that area where action pending.

2) Nothing in language concerns the existence of an actual federal issue

(A) Under Osborn, could be motivated by mere possibility of federal issue

(B) Or it's a protective thing, wanting federal courts to govern actions involving a federal instrumentality.

(C) Likely not an issue – as some federal immunity likely to be raised.  

3) Hypo

(A) Ruby Ridge – FBI sniper kills survivalist's wife

(B) State brings state law complaint of manslaughter.  No federal issue in complaint.  Likely an immunity defense going to be raised.  

(C) Should this be removable?

4) Mesa v. California

(A) Post Office workers facing state criminal charges for traffic violations.  Try to remove even though there was no colorable federal issue raised as complaint or defense.  

(B) Court rejects!!

(C) Interprets Statute as requiring a federal defense to ACTUALLY be raised in order to remove.  Avoids imbuing statute with true protective jurisdiction.  

(D) DAS – concern that purely protective jurisdiction not squarely within Article III.

c) Bankruptcy (pp901-902)

1) Mechanics under federal statute

(A) Trustee appointed, collects assets, distributes to USC's.  Assets include claims against others for $$ -- K actions, torts, AR's

(B) Trustee must go after on claims to collect $$, often run of the mill state claims.

(C) Law allows these claims to be brought in federal court – BR court.  

(D) Therefore, trustee is bringing state law claims, without diversity (often), in a federal court.  How is this okay?

2) Justification

(A) Osborn:  always possible the legitimacy of the trustee will be challenged.  Possibility of federal issue = arising under.  W/o original jurisdiction, possibility of no federal review of federal issue.

(1) DAS – once you separate original and appellate, this concern drops out b/c SCt will get last word when it wants to.

(B) PJ – state courts, local creditors, federal agent in trustee, possibly outsider = hostile forum. 

(1) Nightmare scenario, swallows Madisonian Compromise.

(2) Diversity argument.

(C) Article 1 - Greater includes lesser: Court has power to regulate BR, and could make law on all these issues, so why can't it just offer up jurisdiction over all aspects of it and incorporate state law…?

(D) Interest in orderly system of BR

(1) Nightmare scenario.  

(E) Supplemental Jurisdiction – inevitably a mix of federal and state issues across a variety of cases.  To do other than is done would burden trustee to fight across two forums.  Same principles that allow SJ to coopt state issues should (on more meta level) allow trustee to coopt state cases into federal court as part of a larger, Estate level SJ.  

(1) DAS thinks Court sees BR this way, but not entirely sure about it's working.

d) Lincoln Mills (891) 

1) Union suit to compel arbitration under collective bargaining agreement invoking §301 of Taft Hartley, which gives jurisdiction over suits for violation of labor contracts (collective bargaining agreements).

2) Majority concluded §301 authorized a use of federal common law as substantive law for implementing this statute  - avoids arising under confusion, PJ issue.

(A) Not ridiculous – admiralty does this.  Likely results in considerable state law incorporation

(B) But the Court is basically implying a Congressional command for the Court to make up the law.

(C) Similary to FTCA, other situations where Congress is incorporating state law by reference – DAS says "sensible"

3) Concurrence says no federal substantive law, but protective jurisdiction

4) Dissent – Frankenfurter: 301 doesn't authorize federal common law, without federal common law, no jurisdiction.  Doesn't buy PJ argument. 

e) Where Are We Left?

1) Court has declined to accept PJ, but has not expressly rejected it.

(A) Lincoln Mills.

2) Some Cases are hard to explain without SOME hint of it.  

(A) Osborn, BR

3) Problems

(A) Nightmare Scenario

(B) Expressio Unis that Diversity represents extent of PJ allowed by Constitution

(C) Swallows Madisonian Compromise.

4) Justifications, Defenses, Limiting Principles.

(A) Greater Includes the Lesser – in many areas Congress would have Article 1 power to comprehensively legislate an area under Commerce Clause, so what is wrong with allowing them to grant jurisdiction, and incorporate state law.  

(1) Still a nightmare scenario – Commerce Clause even more amuck.

(B) Limit to certain areas of Congressional Power

(1) Areas where there is extensive federal regulation, or a strong national interest (foreign relations), areas of specific grants of Article 1 power (not just blanket commerce clause).

(2) Hinted at in Mishkin's article, Frankfurter's dissent in Lincoln Mills.  

4. Verlinden (903-904) – Foreign Sovereign's Immunities Act 28 USC § 1330

a) 1330(a) gives court jurisdiction over any civil action against a foreign state where the state is not immune as defined under another section of the act, codified elsewhere.

1) This particular suit is alien on alien, and unless it "arises under" this law it is beyond the purview of all other sections of constitution.

2) No statutory problem – statute clearly authorizes the suits.

b) Clear Protective Jurisdiction argument (hostile state forum to foreign states, federal foreign policy interests wants federal court to have final word on this).

1) Court rejects this.

c) Court cites Osborn as controlling, but doesn't go to the edge.

1) Osborn's "broad conception" of arising under folds this within.

2) However, need not allow this because of "possibility" of federal Q, because a federal issue "necessarily arises" as the threshold question to suit is an examination of substantive immunity provisions to determine if suit can be maintained.  

3) BOOTSTRAPPING!!!

(A) There must be limits to this.  All cases require a threshold determination of subject matter jurisdiction.  Leads to nightmare scenario

(B) Plus, still back at circular argument that Congress can simply create jurisdiction by passing statute saying there is jurisdiction.

(C) There must be more. . . .

d) New Test – a modified Osborn – substantive federal issue necessarily/highly probably will be raised  - Probability and Substantiveness.

1) Verlinden to be read not as bootstrapping, nightmare scenario.  The necessary question of foreign immunity is a substantive question of law based on statutory provisions passed by Congress

(A) Distinguishes it from a purely circular, naked grant of jurisdiction (all medmal suits can be brought in federal court).

2) This substantive question necessarily will be decided at the outset.

3) What probability must exist?  Certainty?  Likely not so rigorous, but close.  

5. What kinds of questions/areas satisfy the Verlinden/Osborn test?

a) Immunity – Verlinden
b) Interpleader – Diplomatic Relations Act (906) – exclusive jurisdiction over insurers of diplomats in cases involving diplomats injuring others (intended for auto accidents).  

c) Scope of Federal Employment -  FTCA – Lamagno
d) Federal Defenses – Federal Officer Removal Statute – Mesa.

e) Federal Common Law – Lincoln Mills.  

f) Federally Chartered Organizations ("sue or be sued") – Osborn, Red Cross.

6. Other Cases in same vein

a) Lamagno (905 FN4) – threshold question of whether federal employee acting within scope of employment for attaching vicarious liability to Fed Gov a significant substantive question of federal law under act defining scope for FTCA.  Get into federal court as arising under.  Cites Verlinden.

1) Interesting dilemma.  If threshold answer is NO – not scope of employment, then it remains a purely private action (Gov't not substituted for D under FTCA) on state law tort issues, but in federal court.

b) Red Cross (898) – Charter, like Osborn, a federal statute noting "sue or be sued" in "federal courts."  Court says that sufficient statutory grant of federal power.  Then goes to Art III questions afterwards….

7. Final Thoughts

a) Verlinden/Osborn = highly probable question of substantive federal law will be raised.

b) Protective Jurisdiction present in background but not approved.

c) Disaggregating original and appellate jurisdiction, expanding removal interp, eliminates the Osborn motivator of wanting federal last word on federal issues.

d) The opposite concern of the nightmare scenario is theoretically limited by requiring probability and substantiveness, but the lack of clear definition on those makes it's presence ever dangerous.

e) The Article 1 justification maybe not so convincing if we think Court treats Art III with more scrutiny/ownership than Article 1—Commerce Clause, etc. are Congress's domain and Court stays hands off, but isn't going to read same limits into its treatment of Art III questions.  Cheap fed reg without political price, as well
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To this add – is there a federally chartered institution involved (Red Cross); 

B.  Statutory Boundaries of 28 USC § 1331

1. 28 USC 1331 :  The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.  

a) Tracks Article III language, but has never been treated the same.  Interpreted more narrowly, under Mottley.  

1) SECOND example where Court says language "just won't work" 

2) Statutory way to balance Marshall's fear with the nightmare scenario—narrowing the practical application of "arising under" without taking away Supreme Court appellate review.

b) This general federal Q statutory jurisdiction not given until 1875

1) Why do we need statute for this?  Isn't it in Const.

2) Durousseau – Court treats affirmative grants as expressio unis excluding all other jurisdictions.  Without grant, no jursidction

c) Amount in controversy limitation removed in 1980.

2. Mottley (907)

a) Well Pleaded complaint rule.  Court found no jurisdiction for case suing on breach of contract where it was admitted that RR had breached K because of federal statute requiring RR not to honor K for free lifetime passes, and that to win the P would have to overcome this statute by showing it was unconstitutional. 

1) A federal question must appear on the face of a well-pleaded complaint to invoke federal jurisdiction.  The existence of a likely or actual subsequent federal issue (defense, or response to defense) is insufficient to get into federal court.

(A) Statements of necessary parts of a cause of action, includes elements based on federal law, Constitution

(B) Places a burden on the state rules of pleading.  In some states, certain states would require a P to allege the absence of certain defenses like Contributory Negligence.  Can game the system a bit.  

2) The existence of a federal defense, or, in this case, a federal response to a defense is insufficient.

b) Don't confuse with constitutional arising under!!  There is still supreme court appellate jurisdiction because that is determined by article III arising under.  Mottley is clearly within Article III arising under – there is a definite probability (certainty) that a federal issue will arise in case.   Similarly, don't think Verlinden affects this and lets in to Federal Court – again, Article III issue.  Lower court in Verlinden fucked this up, started talking well-pleaded complaint.

3. Justifications

a) Balances need for federal review under Article III with concerns of a nightmare scenario.

b) Clear bright line rule is easier to administer – less litigation

1) Constitutional indefiniteness in Article III is a tool for flexibility in determining statutory constitutionality – and only used once per statute.

2) Statutory indefiniteness is a nightmare leading to jurisdictional fights on each and every case. 

c) Even though the Mottleys do not get a federal forum for what will ultimately be a federal issue that is dispositive, they still will get federal review by Supreme Court if it goes that far.  

1) Removal, again, could solve this problem.  Allow the actual emergence of a federal defense to allow removal.   

2) But that creates a judicial resource problem.  Delay in switching venues, start up costs for new court, waste of state court's time.  

3) This idea has never gotten traction.  Current removal still keyed to complaint.  

d) Fits Madisonian Compromise – federal review of federal issues, but states rule on issues as original matter.

4. What will make a well-pleaded complaint?

a) Holmes in American Well Works – 

1) "A suit arises under the law that creates the cause of action."

2) Clean determination that a federal law says you can sue for someone doing X, then under that statute you get 1331 jurisdiction.

3) Holmes thought both sufficient and necessary.  Now, is sufficient, but not necessary.

b)  Kansas City Title and Trust (925):

1) In making a claim under a state law cause of action, an element of the claim turns on a construction of federal law or the Constitution.

2) Case

(A) State law makes it a breach of fiduciary duty for corp/bank to invest in securities not lawfully issues.

(B) Securities in question were issued by federal agency

(C) Plaintiff sues, asserting the federal agency is unconstitutional, therefore securities unlawfully issues, and Bank in violation of state law.  

(D) Court says the issue of state law hinges upon the resolution of a federal issue, therefore there is federal jurisdiction to hear the case.  

3) Lots of room for really creative ways to get into federal court – see below.

4) Court Affirmed/Extended principle, if not case, in City of Chicago v International College of Surgeons (Supp 98)

(A) ICS sued city under state law allowing challenge of administrative action (in this case city action landmarking ICS property) claiming it amounted to a taking, and this violated state law 


(1) Didn't allege taking directly, wanted to be in state court

(B) Chicago removed, alleging constitutional takings issue must be resolved, KC Title rules.

(C) Court affirmed removal.  Did not cite KC Title, but did cite Franchise Tax Board (?). 

c) The Merrell Dow Limitation on KC Title & Trust.

1) Merrell Dow (915)

(A) P sues for negligence, where the negligent act is violation of the Federal Food, Drugs, and Cosmetics Act.  D seeks removal.

(B) Court says no 1331 jurisdiction because even though federal issue must be resolved, there is no federal cause of action under the FFDCA.  In fact, Court seeks to say Congress expressly didn't want a cause of action.  Therefore, cannot get around this absence of federal cause of action and still get into federal court simply by tucking the federal issue into a state law suit and KC Title'ing your way in.

2) Implied Right of Action

(A) The center of Merrell Dow and KC Title is the idea of an implied right of action.  

(B) Many statutes, and the Constitution, outlaw certain actions and behaviors but provide no clear guide about enforcement—private actions or administrative.  

(C) In such cases, the Court often implies a right of action into the statute, and allows suit to proceed under an American Well Works style of jurisdiction.  In fact, in the absence of a clear prohibition of such actions, the Court often assumed such was meant – not so anymore.

(1) Court finds such in Securities law

(2) Court finds IRA under Constitution, Bill of Rights.  Not necessary anymore with 1983, in state actions at least.

(D) Court finds no implied right of action in FFDCA.  No federal suit can be brought directly, and no bootstrapping into federal court with KC Title.

3) Note – where federal issue is CONSTITUTIONAL, like College of Surgeons, there can be no assertion that Congress intended to preclude a cause of action, and therefore, no Merrell Dow exception.  KC Title clearly applies.

4) DAS – Merrell Dow's significance is overstated by Hart & Wechsler.  KC Title not really overruled.  ICS, lower courts follow.  Ultimate lesson is that KC Title is discretionary on the part of the court, and the significance of the federal interest in having control over the federal interest will rule.  

(A) Kills parallel state/federal law problem.  Not necessarily affecting federal interpretation.  (below)

d) Result?

1) Assess strength / significance of federal interest at issue

(A) KCT&T – strong.  Validity of administrative agency questioned

(B) ICS – weaker.  Uniformity of 5th Am

(C) Income hypo – totally minimal

2) Constitutional or Statutory Interest

(A) KCT&T and ICS – Constitutional

(B) Merrell Dow – statutory

3) Congressional Intent for Implied Right of Action present?

(A) Least well developed idea – may only be statutory.

(B) Merrell Dow, clearly not.

(C) Constitutional issues appear to avoid this entirely.

5. Creative Uses of KC Title to get into federal court

a) In each case, need to show that a proposition of federal law must necessarily be decided in order to resolve the state law claim.

b) A sues PO under 1983 for illegal search in violation of 4th Amendment rights (clearly 1331).  Fails.  PO turns and sues A for malicious prosecution in state court.  A wants to remove to federal court under 28 USC 1441, which requires original federal jurisdiction.  

1) Malicious prosecution must show that the original suit was baseless.

2) Showing that a 1983 suit for violation of 4th Amendment rights was baseless must show that no reasonable person could believe his 4th Amendment rights were violated.  

3) This is a proposition of federal law, examining what is a reasonable belief of 4th amendment violation.

c) Congressional investigator searching A's garbage for evidence.  A sues under a state tort law prohibiting unreasonable and unjustifiable intrusion into matters ordinarily kept private.  Can you sue in federal court using KC Title?  (Wheeldin v Wheeler style hypo – Brennan dissent)

1) To show unreasonable and unjustifiable, must show he exceeded his authority as defined under federal law.  Analogy to unreasonable under 4th Am?

2) Way stretch

6. Problems with/Limitations of/Qualifications  on KC Title expansion of Fed Jur.

a) Won't work in parallel/piggyback situations where state law tracks federal law.

1) Taxation – federal and state definitions of income usually identical (convenience for state)

2) If you are sued by state for underreporting income, cannot claim decision turns on resolving federal definition of income and get into federal court.

3) Why?  The court's interpretation of income definition only affects state law – Illinois's definition.  The federal government isn't going to care how Illinois defines income.  No interest.  Federal only present as artifact of code.

4) Contrast with ICS, where state court had to decide whether state conduct amounted to a "takings" under 5th Am.  Federal interest in having supremacy/uniformity of federal issue.

b) Merrell Dow.

c)   State pleading rules can affect, especially in tort actions

1) Absence of contributory negligence can be affirmative pleading requirement, or simply an affirmative defense.

2) Libel may have to prove falsity, or truth is defense.

3) Malicious prosecution example above.

4) Moore v Cheasapeake & Ohio RR:

(A) State law defining action expressly notes no contributory negligence if defendant violated federal or state safety stds.

(B) Court finds not removable despite language because pleading itself doesn't require noting this.  Simply a statutory response to an affirmative defense.  

7. Dismissal of actions that fail under KC Title?

a) Is the dismissal for lack of jurisdiction or on the merits (12b6 or 12b1)

1) Bell v. Hood: claim of right to sue is nonfrivolous, then dismissal is on merits.

2) If it is frivolous – clearly established no federal suit – jurisdictional.  For example, Bell suit after Bell may be frivolous.

b) Why do we care?

1) Jurisdictional issues cannot be waived, so failing to raise doesn't mean waived; merits issues can be waived, and failing to raise = waived.  Not sure why this is significant. . . .??

2) Supplemental jurisdiction requires there be federal jurisdiction to keep pendant state claims.  If dismissal is on merits, then jurisdiction not questioned and state claims can be kept if court wants.  Otherwise would have to dismiss entire case

3) Again, not entirely sure why this matters.

C.  Declaratory Judgments

1. Federal Declaratory Judgment Act – 28 USC § 2201 – designs an additional remedy (one almost identical in substance to an injunction), but does not extend or add to jurisdiction of courts.

a) Allows possible D's to become Ps

b) Basically a pre-injunction.  One step removed, with room for maneuver.  No contempt for "violating" a DJ.  DJ gets you injunction as matter of course.

2. Grand Principle is Anti-Circumvention: The use of DJ should not allow party to circumvent well-pleaded complaint rule, and let them go where Mottley could not tread.   In other words, rule must not be such that Mottley's would be able to bring their claim in Federal Court.  Skelly Oil, FTB.

a) Skelly – "if,  but for the availability of the declaratory judgment procedure, the federal claim would arise only as a defense to a state created action, jurisdiction is lacking."

b) NOTE – FTB doesn't fully buy this analysis, although holding consistent with it.  p942 FN19 text.

3. Franchise Tax Board (937)  Bee-ahh-tch of a case.

a) Facts

1) Tax Board wants levy funds held in trust by association for workers TB says owe taxes.  Trust says TB's power preempted by ERISA governance of the fund.

2) No KC Title issue, because the federal issue, preemption, is nothing more than a defense to the pleaded action for collection of taxes.  

3) TB sues trust in state court under state declaratory judgment law that ERISA doesn't preempt collection of taxes under state law.  

4) trust removed; SCt reverses – not 1331

5) Skelly applies to state actions, but Court backs off it in light of patent DJ's, and instead asserts a balancing test of parties interest in a federal forum.  

b) Rule appears to be (based on holding.  BUT isn't acknowledged as such)

1)  "if,  but for the availability of the declaratory judgment procedure, the federal claim would arise only as a defense to a state created action brought by THIS FEDERAL—DECLARATORY PLAINTIFF against THIS FEDERAL —DECLARATORY DEFENDANT, jurisdiction is lacking."  (This is what Strauss considers to be the actual Skelly test)

2) In other words, imagine no DJ statute.  Does this plaintiff have this cause of action  under another remedy.

(A) Think protesting Daley Square.  You have a right to a 1983 suit enjoining Mayor from muzzling your protest under 1st Am.  Once you have this, you can also try to bring such an action as DJ.

(B) Just because this looks like bringing a defense as offense doesn't make it necessarily in violation of FTB, because there is a normal offensive use for such a cause of action.

(C) Note – the Wyckoff dictum in FN14, p941 of FTB is WRONG!!  The "essentially" language misses such cases where an "essentially" defensive posture has a flip-side use as an offensive weapon.

c) Note the Problem with this rule.  This is not consistent with the acknowledged existence of patent DJ's

1) Skelly's "only" language implies that if there is a coercive action on this federal issue in either direction between these two parties, then a DJ should stand.

(A) Mottley – the anticipated defense of the RR would never have been an independent coercive action.

(B) Skelly – the anticipated federal defense to the K action could never have supported an independent coercive action.

(C) Both cases, the DJ P's cause of action ONLY existed as a defense.

(D) Strauss doesn't find this interp. of Skelly to be true non-circumvention.

2) Patents – slightly different – Can bring a DJ of noninfringement/invalidity because the infringement suit by the DJ Δ WOULD stand as an independent federal cause of action. 

3) The non-circumvention rule of Skelly, as seen by Strauss and holding of FTB, is INCONSISTENT with existing, important patent DJ's.

(A) DAS – could get around this by finding an implied right of action to patent DJ.  Then you are just like the Daley Square protestors seeking DJ instead of injunction.

(B) ME – of course, the literal version of Skelly solves this, with modification for ERISA (and would match Wyckoff dictum whose "in essence" read "is only").

d) RESULT – Court refuses to acknowledge that it has adopted this non-circumvention principle.  Instead, it states that it is applying a BALANCING TEST of the party's interest in a federal forum.  How strong is that interest versus interest in Mottley-style barrier.

1) Problem is, the "party" in question isn't the TB – who Court notes has no interest in bringing its state claims in federal court –  the trust was the party seeking a federal forum, and it has a STRONG interest in federal court because it wants to litigate an ERISA claim (federal) against the STATE's tax board.  All the buttons seeking federal forum (federal issue, hostile forum) are pushed.  

2) So we are back to non-circumvention, sub rosa.

e) ANOTHER RESULT – is a race to the courthouse. 

1) Trust wins, in federal court

2) TB wins, in state court.

3) And fact that same issues raised either way irrelevant.  

f) Final Detail – Preemption

1) When federal government has filled the field of a particular cause of action with federal regulation, it has preempted all state action in that field, and Plaintiff cannot avoid federal jurisdiction by simply averring a state cause of action in that field.

2) Avco – employer sues union for violation of Collective Bargaining Agreement in state court on breach of K claim.  Cannot AVOID federal court here.  § 301 (and attached federal common law) makes all claims on CBA's federal ones.  Union can remove.

3) Court REJECTS this argument by trust with regards to ERISA.  

(A) NOTE – does exist under specific sections of ERISA, not all

(B) Exists in patents.  

4. Procedure Serves Substance.

a) The Well-pleaded complaint rule serves a purpose – clear rule to keep away from nightmare scenario, speculative nature of hypothetical federal issues that might arise.  It is not a means for excluding defenses.  That is just the symptom.

b) Have we gone too far with non-circumvention.  The motivations for well pleaded complaint not here.  We have a clear federal issue raised.  So what if it is "only" a federal defense.  

c) Food for thought.  
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D.  Statutory Jurisdictional Provisions aside from § 1331

1. § 1330(a)—jurisdiction over suits against foreign sovereigns

2. § 1332—diversity jurisdiction provision (note that citizenship determines diversity)

3. § 1333—admiralty—exclusive as a default, but § 1333(1) limits exclusivity

4. Subject matter grants

a) § 1334—bankruptcy—exclusive
b) § 1337—commerce and antitrust regulations

c) Why do we need these?  We don’t, they come from a time when § 1331 still had a jurisdictional amount attached to it

5. § 1343(a)(3)—jurisdictional provision for 42 USC § 1983 actions (but invokes “equal rights” qualifying language)—pre-dates § 1331, and had no jurisdictional amount

a) Maine v Thiboutot—“equal rights” language does not qualify “and laws” in 42 USC § 1983—“and laws” means any law of the US

6. § 1367—supplemental jurisdiction (common nucleus of operative facts)

a) Constitutional justification:  jurisdiction extends to all “Cases”—which can be read to include pendent state claims.  Osborn-style theory

b) This avoids deterring plaintiffs from utilizing federal forum by preventing their state claims from being heard at the same time

1) DAS LIKES THIS.  

c) And also addresses judicial economy concerns –DAS doesn't like this.  No Art III hook

d) United Mine Workers of America v Gibbs (1966)—sets constitutional limits for supplemental jurisdiction—common nucleus of operative facts

1) Textual justification—Art III jurisdiction extending to “all cases”—a case includes all of the issues that could be brought up that would otherwise be res judicata (but Constitutional basis is not rooted in state res judicata rules)

2) Policy justification—“fairness and efficiency” (not mentioned in § 1367—no longer available in those situations?  But this lays out the constitutional test)

3) For there to be no pendent jurisdiction over state claims (in federal question case), federal issues must be so remote or play such a minor role that in effect only the state claim is tried.  (dicta in Gibbs)

e) 11A immunity—federal court cannot order an injunction against state officials on issue of state law, Pennhurst State School & Hospital v Halderman (1984)—this will limit supplemental jurisdiction over these claims

1) leaves open CONSENT
28 USC § 1367

(a)—extends supplemental jurisdiction to constitutional limits

(c)—gives list of reasons to decline jurisdiction--DISCRETIONARY
(1)—novel or complex issue of State law

(2)—state claim “predominates” over original jurisdiction claim

(3)—district court has dismissed all original jurisdiction claims

(4)—other compelling reasons

7. Removal Provisions

a) § 1441—defendant can remove any action which could have been brought in federal court under its original jurisdiction

b) § 1442—federal officer removal statute

IV.  Suits Against Government Officials

A.  Before Monroe, how did you remedy violations of your constitutional rights?

1. State action in state or federal court asserting an implied right of action directly under the constitution.

a) Bell v Hood said no implied right of action under 4th Amendment – so Monroe would have no action.  

2. Tort Action, in which you would use the constitutional rights to defeat any attempted state immunity defenses by the state official.  (might even be able to get into federal court if you can KC Title creatively)

a) Monroe facts.  Sue in state court for trespass - PO defend by assert state law that PO immune for acts within scope of duty.

b) P say – US Const supreme, under 4th Am cannot immunize an unreasonable search/seizure.  Defense knocked out.  

c) Problem – 

1) not all constitutional violations are torts.  Wiretapping phone calls.

2) Likely not in federal court

B.  §1983 – State Officials

1. §1983

a) Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress . . . .

b) Note issues

1) "under color" of state law – Monroe v Pape
2) "Constitution and laws" – Maine v Thiboutot, Clammers
3) "Every person" – 

(A) Monroe
(B) Monell
4) No exhaustion of state remedies. –Monroe – there is no need to show that the state court refused to give relief

(A) Reasoning – because Monroe changed the standard to not require that the conduct be "authorized" by the state, there is no need for a state judicial ruling denying relief because of authorization.

(B) What the state thinks about the conduct is irrelevant – federal relief for federal rights paramount.

c) Source of Jurisdiction – 1331 federal question of the Holmes'ian variety.

2. Where can you sue?

a) Federal Court clearly – federal statute

b) State court (Thiboutot in state court)– 1983 not exclusive jurisdiction, Madisonian Compromise supports.

3. When can you sue?

a) Monroe says need not exhaust state judicial remedies.  Patsy says need not exhaust administrative remedies as well.

b) Abstention doctrines can interfere with this – see way below.

4. Who can be sued

a) State officers: executive officials – Monroe v. Pape.

b) Municipal employees – police officers, the mayor

c) NOT STATES THEMSELVES.  Sovereign Immunity.  But see Ex Parte Young for workaround.

d) Municipalities, in limited form

1) Monroe said no municipal liability, because cities not "person."

2) Monell v Dept of Social Services changed this.  

(A) No respondeat superior - Must show a policy or custom of city.  

(B) No qualified immunity for municipality – Owen v City of Independence.

(C) No punitive Δs against a municipality.  Fact Concerts
3) Why do we want to sue municipalities?

(A) Not judgment proof -- $$

(B) Jury sympathy versus city

(C) No qualified immunity (but higher std of "policy")

4) Whose actions can bind municipality?  High up, but not too high.

(A) Pembauer – look to state law as to who policy making official is – single act of such official may be sufficient to constitute "policy."

(1) DAS – "nonsense."  State no interest in 1983 wrinkles/policymaker definition.

(B) If such an official delegates the decision to a subordinate, not binding policy – Praprotnick. 

5) What state of mind for attribution of a "policy" to municipality

(A) Continuum
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(B) Official policies seldom found unconstitutional

(C) Unofficial policies create the dilemma – part of Monroe's logic in not requiring policy was to prevent putting the municipal department (PO's, mostly) on trial to get the discovery necessary to show an "unofficial" policy.

(D) Deliberate Indifference to inadequate training, or recklessness = policy.  City of Canton.  Tort law principles – gross disparity of cost/benefits

5. What actions render one liable ("color")

a) Monroe v Pape 

1) "wrongdoer is clothed with the authority of state law."

2) state actor acting with scope of his employment, even if state doesn't sanction his conduct.  

b) Previously, used to require acting within policy or custom.  Now that only applies to municipalities

6. What rights are enforceable

a) Constitutional Rights – easy.  Monroe.  Plus, historically been implied rights of action.

1) Note – procedural due process rights get different treatment –see below.  Zinermon, Parratt.

b) FEDERAL Statutes and Regulations

1) Thiboutot – State court 1983 alleging no constitutional violations, simply denial of welfare benefits in violation of a federal statute.

(A) Wright v Roanoke Redev. & Housing Auth – Thiboutot applies to federal administrative regulations as well.  Stretch – how far this extends unclear.

2) Not so clear – argued that 1983 meant to apply to civil rights, not run of the mill statutory rights.  Maine v Thiboutot changed that, and created presumption that rights under a statute denied by a statutory violation, 1983 will stand.   It reverses the general weight against giving implied rights of action.  It is a stable, but not necessarily correct, doctrine.  

3) Gives alternative remedy to what might be allowed under the statute in question.  In fact, statute might not have ANY damages remedy, but 1983 would give a remedy.  

4) Implied Right of Action doctrine?  Certainly usurps much of it, but

(A) Still need a state actor, so private suits like Merrell Dow are not saved.

5) Limitation – National Sea Clammers.  

(A) No 1983 action under Water Pollution Control Act because . . .

(B) Congress's "comprehensive remedies" under Act preclude/foreclose 1983 action – preemption.

(C)   Was Congress's intent to fill the field with its remedy?

(D)   Silence is generally not given Merrell Dow status – 1983 fills gaps for sure – but Golden State's primary right concept might deny 1983 action if it is clear statute NOT designed to benefit suing party- vague standards fall here

6) Limitation and/or Extension – Golden State Transit
(A) Extension - federal law that preempts state law can create 1983 action against state officials acting under that preempted state law.

(B) Limitation – Monaghan sees this as elucidating a "primary right" test for statutes that do not give a specific remedy.

7) Where does this leave us with limitations on 1983 and federal statutes?

(A) Is there a remedy provided in statute?

(1) Yes

(a) Is it a comprehensive, detailed remedy suggesting conscious choice by Congress to limit remedy – Sea Clammers – 

(i) Yes – no 1983

(ii) No – 1983 will likely stand – Thiboutot 

(2) No 

(a) Is the standard vague, and not suitable (or intended) for judicial enforcement?  Ex) "housing will be kept in suitable condition by authorities."

(i) Yes - May be clearly intended for administrative enforcement (overlaps primary right)

(ii) No – maybe 1983

(b) Does the statute create a "Primary Right" in the party suing? – Monaghan, Golden Gate
(i) Yes – 1983 may stand

(ii) No – likely no 1983.

7. What remedies

a) Damages, including punitives.

b) Injunctions

c) Declaratory Judgments

d) Attorney's Fees - §1988 – in state as well as federal court 1983 actions (Thiboutot).

1) Victorious plaintiffs get fees almost as a matter of course, absent special circumstances – Maher v Gagne.

2) Victorious defendants do not get fees absent plaintiff conduct that is frivolous or vexatious – Hughes v Rowe.

3) Asymmetrical despite symmetrical language of statute.

8. Procedural Due Process and §1983 Actions.

a) Exceptions to Monroe whereby plaintiff MUST exhaust state remedies before proceeding under §1983.  Court divides constitutional rights into three categories

1) Enumerated rights – Constitution, Bill of Rights.

2) Unenumerated Rights (court created) – reproductive, privacy.  Called substantive due process rights.

3) Procedural Due Process Rights

(A) Rights guaranteed unless state uses due process to take those rights away

(B) Property, Life, Liberty

(C) Compare w/above – cannot take away free speech, even with due process.

b) Procedural Due Process Rights treated differently.  You cannot bring 1983 on PDP unless you show state's due process procedures are inadequate (either post-deprivation remedies inadequate or require a pre-deprivation hearing).  Zinermon v Burch.

1) For example, state official negligently drives into your car.  Deprivation of property = 1983?

2) No, unless you can show state hasn't provided you with adequate procedure to remedy.

c) Resolved Problems with Cases.

1) Parratt v. Taylor–

(A) Prisoner alleged loss of model kit was deprivation of property by prison officials under color of state law, filed 1983 suit.  

(B) Court ruled that if an adequate post-deprivation remedy exists, due process is satisfied.  Therefore, must use state process and not resort to federal process

(C) Motivation – to avoid the constitutionalization of negligent torts by state officials (negligent car wreck).


(1) Note – idea that NEGLIGENCE can never constitute a deprivation was adopted independently:  Daniels v Williams.

(D) TENSION with Monroe's nonexhaustion holding.

2) Hudson v Taylor

(A) Extends Parratt to intentional deprivations.

(B) The adequate post-deprivation remedy sufficient when deprivation is through random and unauthorized conduct.

3) Zinermon v. Burch  
(A) Improper state commitment of alleged wacko
(B) Court resolves tension with Monroe by saying Parratt doesn't apply to substantive rights.  Parratt doctrine is for procedural due process.
(C) Only remaining question is when, in procedural situations, should the state be required to provide PRE-deprivation process or procedural safeguards.  Matthews v Eldridge test.  
(1) In Zinermon, the Court felt pre-deprivation remedies could have been provided.
(2) "Random and unauthorized" test might still apply here.
(D) Result, only a certain subset of rights (procedural due process, that requires pre-deprivation hearing) gets Parratt treatment.
d) Albright v Oliver, Kennedy concurrence – concerned that this area has become a pleading exercise where creative lawyers turn procedural claims into substantive pleadings.

1) Ex.) Hudson's intentional deprivation of papers could be pleaded as a 4th amendment unreasonable seizure of papers.  

e) Details:  Takings and Immunities

1) Same logic applies to TAKINGS.  Cannot use 1983 unless first try to get compensated – Williamson County.
2) Immunities under state law may not cause post-deprivation process to be rendered inadequate.  Davidson v Cannon concurrence.

C.  Bivens – Federal Officials

1. 1983 has no application to federal officers, only state officers.

a) But Court has long allowed suits for injunctive relief

b) Biven v Six Unknown Named Agents – Court implied an analogous action to 1983 against federal officials for damages.

c) Pre-Bivens – constitutional rights vindicated the same way as pre-1983: knock out defenses to state law tort claims

1) New causes of actions - same problems of some violations not torts – opening your mail, racial discrimination

(A) When not a tort, and when innocent D, like Bivens, there is NO REMEDY

(B) Exclusionary rule doesn't help -- innocent

2) Doesn't increase access to federal courts -- cases usually ended up in federal court because of § 1442 federal officer removal

2. Bivens
a) Unlawful search by federal officers.  Court reversed lower court dismissals, saying that there is a direct right of action against federal officers for constitutional violations.  Purely judicial creation

b) Action directly parallels 1983, almost identically.

3. Where did this come from?

a) Harlan - §1331 is not just jurisdictional, but right to exercise judicial functions and hear cases, apply traditional judicial remedies to eligible cases, including federal officers---have done injunctions, should do damages

1) Begs question of why need 1983.

b) Constitution – rights given, if they cannot be enforced then they are dead rights.  Implied right of action.

1) ALREADY DONE THIS – two areas where court says Constitution requires remedies

(A) Just Compensation Clause – First English
(B) Unconstitutionally collected state taxes – McKesson  
(C) DAS – not sure why violating the 5th Am any different than the 1st or fourth (can't be because text says "compensation").  But does note that these forms of damages are more "injunction" like than pure 1983/Bivens damages for wrong, and might fit into existing allowance for injunction remedies

(1) DO SOMETHING – give back taxes, Do what constitution says and compensate.

2) But why these specific remedies

(A) punitives?  And universal availability of Δs.  Why not just suitable damages to give rights "life."

(B) Court less willing to do this in light of Congress's willingness to provide explicit actions, or exclude them – Merrell Dow, Sea Clammers.

4. Immunities – the same immunities available to state and local officers for 1983, are available to federal officers for Bivens.  Immunities are treated separately below.  Apply to both 1983 and Bivens

5. Limitations – 

a) Immunities

b) Parratt limitations on constitutional rights apply to Bivens as well as to 1983.

c) Congress provided elaborate, alternative remedies implying exclusion of Bivens remedy

1) Carlson v Green– 

(A) Suit vs US under FTCA versus a Bivens suit.  Court finds specific remedies, but finds them not as effective, finds no Congressional intent to preclude Bivens – 

(1) says it requires an explicit statement from Congress that no Bivens should stand.

(2) Court moved away from that with Bush.

(B) Bivens action stands

2) Bush v Lucas
(A) Civil Service administrative remedies sufficient

(B) No Bivens action

3) Chilicky
(A) Congressionally created remedial scheme for fixing wrongful denial of SocSec benefits.  Court finds indistinguishable from Bush.

(B) No Bivens action.

d) "Special Concerns" or "Factors" that counsel for hesitation – military service.

1) Stanley – Serviceman given LSD without consent as part of experiment in Army. 

(A) No Bivens remedy for injuries that "arise out of or are in the course of activity incidient to service."

2) Chappell – Military (no Bivens against superior officer) – discrimination suit.

e) Davis –never never land.  DAS finds "wrong."

1) Gender discrimination against congressman by staff aide.

2) Congressional amendment of Title VII to specifically exempt Congressional staffers from coverage found not to preclude Bivens. 

3) Bivens action stands

6. What Do We Think About these Limitations?

a) Seldom does Congress provide clear statement.  We must look at the remedy and ask, "Is this the whole story."

b) Fits with previous ideas in a number of ways

1) Thiboutot, Sea Clammers, Merrell Dow – cases in 1983, implied right of action, where Court looks to the Congressional remedy to decide Congressional intent to preclude an alternative remedy.

2) § 1331 as source of Bivens:  If Congress's 1331 statute is our source of remedy, then a later specific statute would overrule, if it is so intended.

3) Constitution as source of Bivens: Congress's control of original jurisdiction for federal courts under Article III is extensive.  Assuming Congress doesn't gut Constitution, then it can withdraw remedies, replace them, whatever, how it wants.  

7. Bivens suits against the United States?

a) Start with sovereign immunity.  Federal Government cannot be sued unless it consents to be sued.  Most agencies get Soveriegn Immunity

b) FDIC v Meyer

1) NOT given Sovereign Immunity, BUT, Court finds no Bivens will stand

2) Bivens is about deterrence, damages against an agency cannot deter.

3) DAS calls bullshit.  Says Court is acting like this really is 1983, and doesn't extend beyond individuals.

V.  Immunities Against Suits

A.  Official Immunities = people, Sovereign Immunities equal Governmental Entities

B.  Official Immunities

1. Dealing with immunities for Constitutional Violations applicable to individuals.  These immunities divide into Absolute Immunities and Qualified Immunities. 

a) Absolute Immunities = complete protection within "the outer perimeter of your authority" – applicable to specific FUNCTIONS (except President, who gets as part of office)

b) Qualified Immunities = Protection for reasonable mistakes.  (don't think of it as good faith).

c) Only apply to damages actions

1) so not significant in Ex Parte Young actions.
2. No immunities when . . .

a) No immunities from criminal prosecution

1) Same concerns not present when state alone can bring suit once after finding reason to indict, procedural safeguards.

2) In practice, statutes usually read to include a reasonable mistake by increasing mens rea to require willfulness.

b) No immunities for private citizens  (Wyatt v Cole) who might conspire with state actors (bribing judge).

c) No Nuernberg defense: just following orders.  

d) No Qualified Immunity for Municipalities - Owen
1) States and Feds get sovereign immunity

3. Absolute Immunities

a) Absolute immunitiy attaches to specific FUNCTIONS, not offices (with one exception) – no reasonableness requirement.

b) Prosecutorial

1) More limited.  For example, filing charges is protected; helping with PO investigation is not protected (but gets QI).  Must be associated with judicial process.  Administrative acts within office not protected

2) Imbler – knowingly using perjured testimony = protected

3) Investigative Acts get qualified immunity

(A) Mitchell v Forsyth – QI for ordering wiretap

(B) Burns v Reed – QI for advising Police

(C) Buckley v Fitzsimmons – QI for press statements and fabricating evidence

4) Kalina v Fletcher – filed documents chargin crime, arrest warrant get AI.  Sworn statement of evidence summary only gets QI – ACTING AS WITNESS NOT PROSECUTOR

c) Judicial

1) Not against injunctive relief – Pulliam v Allen
2) Must be not a judicial act, or totally absent jurisdiction (Stump)

d) Legislative functions

1) Speech and Debate clause gives absolute immunity

e) Police Officers serving as witnesses

f) President of the US get absolute immunity.

1) Nixon v. Fitzgerald – Prez gets AI for all political acts as president – extends to the farthest reaches of office
2) Jones v Clinton – no protection for acts done before office.
3) Mitchell v Forsyth – Doesn't extend to aides, even for nat'l security issues.
g) Outer Perimeter

1) Stump v Sparkman – judge ex parte order sterilization of 16 year old daughter.  "Not wholly outside jurisdiction" – immunity attaches.

h) Things not within protected functions

1) Prosecutor helping police investigate
(A) BUT, when prosecutor files charges, institutes proceedings, Immunity attaches

2) Judges hiring and firing clerks

3) Judge interrogating a coffee vendor for bad coffee – Zarcone.

4. Qualified Immunity – officers not getting absolute immunity are accorded qualified immunity

a) Harlow v Fitzgerald (1155)

1) Refused to extend absolute immunity to Prez's aides

2) "government officials performing discretionary functions, generally are shielded from liability for civil damages insofar as their conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known."

b) Harlow eliminated the subjective element to testing for immunity.  Now, it is a purely objective standard of whether the right is clearly established such that a reasonable person would know.  

1) Immunity is not just immunity from liability, but immunity from SUIT.

2) We want to decide which cases go and which stop quickly.  Protect the innocent officer from burden of discovery

3) The subjective element is FACTUAL, and could not be disposed of in motion to dismiss, or quick summary judgment.  Harlow makes it a question of law, suitable for Court's quick decision.

c) Bad Faith

1) What about the bad cop who knows what he is doing is wrong, but objectively the violation is in the gray area

2) Harlow says "IMMUNE"

3) We don't like this, but we cannot otherwise satisfy purpose of protecting innocent officer from suit.

d) Appeal – denial of immunity can be immediately appealed.  Must be so to insure proper protection from suit.  

e) What is "clearly established?"

1) Supreme Court decision on point would do the trick, but maybe even a lower court in that jurisdiction.

2) City of Sacramento – Court finding immunity in unsettled area MAY "settle" the law with that decision.  Not necessarily so, though.

3) But certainly some conduct is clearly unreasonable even without specific case on point.

f) Constitutional Violations (clearly established) themselves sometimes require a subjective, factual, or intent-based element to prove the violation.  Therefore, there is no question that IF the violation occurred, the 1983/Bivens action will stand.  

1) If Court is interested in protecting from frivolous claims, should they raise the pleading requirements?

2) Ex.

(A) Kimberlin – alleges put in solitary for telling media he smoked pot with candidate Dan Quayle.

(B) Fired from job for speaking out.

3) Crawford-El says there are no heightened pleading rules – same pleading applies.

4) DAS – judges likely use considerable discretion to weed out crappy cases.

C.  Sovereign Immunities

1. Federal Immunity – absolute unless waived, a 'la FTCA.  Greater includes lesser – can give right to sue and remove jury trial (FTCA).  Rest of this is about State SI.

a) Tucker Act – Can sue on contracts with the government (1887)

1) 28 USC 1346(a)(2)

2) Splits jurisdiction with district courts and Court of Claims.

b) Federal Tort Claims Act (>WWII)

1) Exclusive jurisdiction for respondeat superior tort claims versus US

2) Incorporates state tort law where tort occurred

c) Limitations on waiver

1) §§2671-2680

2) No juries, no punitives, no strict liability for ultra-hazardous act

3) Must demand relief from Agency

4) § 2680(a) –No liability for discretionary acts of officials.  

5) Can't sue Post Office for crappy mail service

6) Intentional Torts no – unless by police/law enforcement

2. Constitutional Provisions

a) Article III, § 2, ¶ 1:  "The judicial power shall extend to . . . to Controversies . . . between a State and Citizens of another State."

b) 11th Amendment: "The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State."

3. State Sovereign  Immunity

a) Three Theories for Soveriegn Immunity/11th Amendment + One additional addendum

1) Total State Sovereign Immunity implicit background principle to constitution.  11th Amendment reflects, but doesn't encompass it. 

(A) Soveriegn immunity a universally existing principle.

(B) 11th Amendment simply plugging the hole in doctrine created by the Chisolm decision.

(C) This is the DOMINANT theory currently – Hans, Seminole Tribe.

2) 11th Amendment removes State-Citizen diversity suits.  But doesn't affect ability to sue states under federal question cases.  Supports from 11th Amendment language's parallel to Article III's language.

3) 11th Amendment is pure – totally removes ability of State to be sued by a foreign State's citizens.  But says nothing about State being sued by own citizen.

4) Stevens adds one overlap idea – If there's a background principle of Sovereign Immunity (in any form), then it is a common law tool and can be overruled by Congressional command in statutes.

(A) NOT followed – explicitly rejected by Seminole Tribe
(B) Does create interesting juxtaposition, though, of 11A constitutional principle (whatever it means) and a general common law SI.  

b) DAS meanderings on alternatives that get us out of the dilemma of the dominant paradigm

1) Implicit Consent – by entering areas where federal regulation exists, states implicitly consent to lawsuits in these regulated areas.  Rejected

2) 11th Amendment meant to limit judges, not legislative actors.  The text of the 11th, plus the language of Chisolm . . .

(A) Article III language so parallel, and that is a limit on Congress.  (?)

3) If 14A trumps 11A because it was passed later, then why doesn't Congress's Article I power trump an unenumerated background Constitutional Principle of SI?

(A) NOTE – principle of 14>11 now more about seeing 14 as a BIG DEAL amendment, restructuring federalism – Fitzpatrick
c) Hans v Louisiana (1041)

1) Reconstruction era bond not honored by post-Reconstruction (Redeemer? You've got to be fucking kidding me) government.  Citizen sues for constitutional violation of impairment of contract (DAS – Court presumed implied right of action)

2) Court finds 11th Amendment doesn't deal with State and their Citizens suits.  And that SI is implicitly in 11A and Constitution.

d) Seminole Tribe (110 Supp)

1) Significant recent case attempting to assert a dominant view of SI

2) Holding - Sovereign Immunity is a constitutional level principle, implicit to the Constitution itself.  And SI cannot be abrogated by Congress except under its 14A §5 powers.

(A) DAS – opinion goes well beyond necessary law, may, in fact, be nothing more than an advisory opinion.  May be wrong.

(B) Multiple dissents advocating the alternate theories of SI: State-Citizen diversity, common law default rule 

3) Reasserts the Hans formula for SI, takes away the believed power of Congress to overrule SI with its Article I powers under the Commerce Clause.

4) Fitzpatrick – 14A §5 remade federalism, fundamentally altering Federal – State relationship.  Legislation passed under this can abrogate SI.

(A) Abrogation requires a clear statement of intent.  Allows clear political controls, as Congress cannot covertly abrogate 11th.

(B) Example §1983 – no clear statement; not clear that "person" should include State.  Horn.

(C) Problem – City of Boerne – pressure to fit legislation into §5.  Difficult shoehorning, passed along to Court.

5) Acts like it overturns Ex Parte Young – DAS: "A sport" 

6) Hypo

(A) Business thinks State University stealing its IP.  What can it do post-Seminole?

(1) Ex Parte Young – enjoin individuals from stealing.  But not much for deterrence with ex post injunctions

(2) First English – file takings suit

(3) §1983 suit against individuals who stole, Prez, Comptroller, for Δs

(a) Patent Statute, 4th Am seizure, 14th Am taking without due process

(b) Watch Parratt – can't get 14th Am due process unless show inadequate state remedy

e) Alden v Maine (149 Supp)

1) Hans and Seminole say SI is pervasive constitutional principle.  Alden says it applies in state court as well.

2) Result – Congress cannot subject State to suit in federal OR state court. 

3) So SI is not just in 11A.  Must be partially in 10A.  Article III.  Everywhere. 

f) Local Governments Not given sovereign immunity.

1) Hans era Courts treated local government-municipal corporations like private corporations, and did not extend SI to them.

2) Unusual, as municipality generally treated as sub-instrument of state (§1983)

3) Line drawing problem-

(A) State created agencies like "Water Reclamation District" = state or local?

(B) If it's power is state wide = state

(C) If it is localized geographically = local.

g) DETAILS

1) Federal v State or State v State = no SI.  Given up as part of joining US

2) Supreme Court review of state court decisions not under SI. 

(A) McKesson finalized is explicitly.

(B) Always assumed.

3) Criminal conviction appeals not suits against state.

4) Jurisdictional Question-

(A) If SI is a jurisdictional issue, and not a common law issue that can be overruled by Congress, how can it be waived?  You cannot waive into jurisdiction. . . .

5) Takings Clause exempted from SI by 5th Am. – First English.

6) Refusal of sovereign immunity immediately APPEALABLE.

(A) DAS – SI should be about immunity from liability (don't pay $), which would not give rise to interlocutory appeal.

(B) But cases allow immediate appeal – immunity from suit, like QI.

7) DAS thoughts – Expanding SI is misguided.  If you are worried about insufficient state power, then restrict Congress's power!!  Don't say legislation is okay but use courts to immunize states.  Immunity = protect wrongdoing.  That’s no good.  

4. Ex Parte Young (1058) Doctrine
a) Case

1) S/H's of RR sought injunction against a state official to prevent the enforcement of a state law.  (Again, likely implied right of action directly under constitution)

2) Court grants jurisdiction – the fiction – 

(A) When an individual acts unconstitutional, he is stripped of the "state's" authority and is nothing more than any other individual.

(B) But still acting as "state" for purposes of 1983?  Ultra vires argument is crapola.  And must still be the state for purposes of 14th amendment or this suit has no cause of action at all!

(C) IS consistent, however, with the defensive use of constitutional rights.  Defensively, used to strip individual of any state authorization for actions.

3) Court wouldn't require use of constitution as defense.

(A) Criminal sanctions severs, RR would have to ask employee to voluntarily risk imprisonment to test law.

4) Court Allows an Injunction of enforcement of a criminal statute – prospective relief.

b) Resulting Rule?

1) Suit against state officer not a suit against state  (the fiction)

(A) Note – suit against individual in general allowed (1983).  It is the fiction of suing the officer when what you are really doing is suing the state about its law that is novel, here.

2) Can get an injunction to force state to act certain way – stop enforcement, force compliance.  

c) The King Can Do No Wrong justification for SI WORKS here

1) Historically, sued King's agent for the government's illegal acts.  It cannot be the King's work, obviously, because TKCDNW.

2) Relief still forthcoming.  

d) Ironic Nature of Young
1) Young written by Peckham (Lochner author)

2) Dissent written by Harlen (Plessy dissent)

3) Young seen as tool for court to enforce its Lochner vision and keep state from enforcing regulations Court didn't like.  Thus the lineup of authors

4) Young BECOMES tool in 60's for forcing integration of schools under civil rights agenda.

e) Remedy Limitations

1) Injunctions, clearly okay under Young.  There is really no difference between how you are suing the official

(A) Suit on official capacity can be transferred from D to D if official quits, or is replaced.  (FRCP 25(d))

(B) Personal capacity suit might be mooted.

2) Damages, NOT okay when suing an official in official capacity

(A) Individuals in individual capacity – just a 1983 action, no Young issue, no SI problems, maybe a QI issue.  Individuals in offical capacity is suit under the Young fiction – suing state – and here you cannot succeed.  Hans.  

(B) The Court will not force the State to pay you money out of the Treasury as a remedy for its illegal conduct – Retroactive Relief

(1) BUT, the court will force the State to BEHAVE in a certain way, even if that inevitably will result in the future expenditure of money.

(2) This is Prospective Relief – 

3) Edelman v Jordan.  Seminal prospective – retroactive case.  Case about unlawfully withheld welfare benefits.  Sought injunctive relief forcing compliance with federal guidelines to pay deserved benefits from point forward, and payments unlawfully withheld.

(A) Court said injunction going forward okay, injunction of payment for withheld funds not okay

(B) Would require Court to order State to pay $ from treasury.  Retroactive relief.  Bad.

(C) Difficult distinction – Milliken – Court upholds desegregation order that would require state treasury expenditures, including remedial education programs for past inadequacies in ed.  Currie comments, "If that is enough to make the order "prospective," there is no such thing as a retrospective order; nobody is ordered to have paid yesterday."

5. Handout – 2/12/02 – When Can A State Be Sued For Violating Federal Rights

1) For prospective relief – naming official under Ex Parte Young
(A) Coeur d'Alene exception for submerged lands?

(B) Prospective/Retrospective relief difficulty – Edelman, Milliken.

(C) No prospective relief for violations of state law – Pennhurst State School and Hospital.  Cannot use supplemental jurisidiction to hear state law claim against state official that will result in injunction for violation of state law.

(1) Don't confuse with Young – there we are suing to enjoin enforcement of a state law because it violates a federal right.

(D) Watch Ripeness – mere speculation about possible future enforcement/prosecution not enough – Younger.  So long as not imaginary – "chimerical".

2) If Congress authorizes suit under 14th Am

(A) Requires Clear statement of both liability and susceptibility to suit

3) If the US sues the State – qui tam action in name of US under Congressional authorization. 

4) If another State sues the state – same as above

5) If the State consents to suit by legislation – 

(A) 5,6,7 all consent based.  Raises the jurisdictional issue above.  How to consent to jurisdiction.  Historically clear, though.

6) If the State fails to raise the defense in litigation;  split precedents.  Note, if SI really is jurisdictional, then you can't waive it by failing to raise it.

(A) Edelman – not a waiver

(B) Patsy – yes

(C) Schacht – not decided yet.   Kennedy thinks it is.

7) If a state participates in a federal program that subjects is to liability

(A) Mere participation in regulated activity insufficient

(B) But Federal Gov't can condition a federal benefit like a "gratuity" or "gift" upon consent.  Question is, how far can Congress take this.

8) If a state sues in federal court

9) If a state removes a case to federal court – unclear.

10) If a state is sued in the courts of another state, on a state law claim – Nevada v Hall.  Seems highly anomalous in light of Alden.  DAS – cannot still be law!!

11) Suit for refund of taxes in state court (where no pre-payment remedy is available)

12) Suit for taking of property w/o just compensation, at least in state court.  First English.  Clear

13) Officials can be sued for damages in their personal capacity; likely to be indemnified.

VI.  Federalism Based Limits on Jurisdiction:  Judicially Based Abstentions

A.  Younger Abstention

1. Federal Court will not enjoin a pending or impending state criminal or civil action. 

a) Is a defense raised by the state official in federal suit.

b) Applicable to DJ's – Samuels.

c) Younger – pending action .  Hicks v Miranda – impending

d) Younger – criminal prosecutions. Trainor - civil

e) Exceptions: Ex Parte Young, Steffel – future prosecutions can be enjoined.

2. Younger v Harris
a) Harris prosecuted for violating a subversive speech statute in state court.  During prosecution, filed state court 1983 action (under Ex Parte Young) against prosecutor to enjoin the prosecution, claiming the statute was unconstitutional

1) Suing state official, so no SI - Young
2) Enjoining state law, not seeking damages – no Edelman problem, no Harlow immunity for prosecutor.

3) Violation of federal law, not state law – no Pennhurst problem

b) Action dismissed – Court will not interfere with ongoing prosecution.  

1) Court says – 

(A) Our Federalism – comity, deference to sanctity of state court

(B) Adequate Remedy in state court

(1) D gets hearing on constitutional issues in prosecution

(2) Any federal issues can ultimately get a hearing in front of Supreme Court.

(3) (Could file federal habeas corpus petition as well.)

2) DAS – Our Federalism is mush crap.  1983 and Monroe and Ex Parte Young all show that federal interests rule over any concerns for state courts.  Plus, Supremacy Clause?  And "federalism" is a term with no meaning.  Increasing and decreasing federal government or state interests could be justified under "federalism."

3) DAS- Adequate remedy – slightly better.  At least makes sense on its own.  But in light of other stuff not so clear(  So why is that any different in Ex Parte Young?  Why don't we require exhaustion of state remedies in 1983?  

3. So what are we REALLY left with. . . ?

a) Court recognizes the States' interest in conducting prosecutions in an orderly fashion—on balance, burden of defending when there is already a prosecution not so great as if we burdened prosecution by allowing this.

b) Allowing these concurrent collateral attacks would ultimately lead to automatic parallel litigation with every prosecution.  Defense would automatically file suit in federal court alleging some constitutional violation and prosecutor would have to put his case on twice – once to justify prosecution, once to actually prosecute.

c) Delay, expensive, federalize all prosecutions, gaming of system by defendants

d) But still, we can't avoid basic tension with Monroe.

4. Exceptions to Younger – very narrow

a) Clearly Unconstitutional Prosecution.

1) No longer much left – Trainor v Hernandez.

2) Seminal case – Dombrowski.  Repeated bad faith indictments and dismissals.  Court ultimately enjoined.  Of course, in theory could try to get suit between prosecutions.

b) Bad Faith/Harrassing Prosecutions.

1) Similar to above.  Dombrowski.

2) Hard to make out.

c) Biased State Forum

1) Gibson seemed to accept

2) But later cases have taken it away.

d) AND DON"T FORGET EX PARTE YOUNG
e) And Future prosecutions not Younger'd.  Steffel, Young.

5. Expansion of Basic Younger (won't enjoin pending state criminal prosecutions)

a) No DJ's as well – Samuels
b) Impending state prosecutions/actions – Hicks v Miranda
1) Prosecution begun after the federal suit filed, but before "proceedings of substance on the merits."  Younger applies. 

2) Proceedings of Substance?

(A)  Denial of a TRO request not "of substance."  Hicks
(B) Granting a Preliminary Injunction is sufficient substance.  Midkoff.

3) Creates a remand removal, sort of.  A modified race to courthouse—prosecutor gets sued in federal court?  Run to state courthouse and prosecute the filing P.  Hicks gets you a defense.

c) Civil Proceedings --
--Note, though, that the ability to still bring a federal habeas petition is now gone.  Now habeas in civil cases, as no incarceration.  Balanced by availability of counter-claim?

1) Civil proceedings in which State is a party — quasi-criminal taste, where civil enforcement is aiding criminal enforcement is starting point.

(A) Huffman – civil action to abate porno shop under obscenity laws.  

(B) Trainor – Civil action to recover fraudulently procured welfare benefits.  Appears to extend to ALL civil actions in which state is a party.

(C) Moore – State seeking custody of abused children.

2) Civil proceedings where State is NOT a party – significant state interest at stake, integrity of state's laws at issue.

(A) Juidice – civil contempt proceedings to enforce a private judgment.

(B) Pennzoil – seeking enjoin enforcement of a civil judgment.

(C) BUT – NOPSI v New Orleans:  doesn't apply to all civil proceedings, only those where there is an important state interest.  Not sure where that line is, though.

(1) Case drew a line saying this was a review of legislative action, not an enforcement action.  Formalistic.

3) State Administrative Proceedings.

(A) Middlesex County Ethics

(1) Wouldn't enjoin a pending local bar ethics investigation

(B) Dayton Christian School

(1) Wouldn't enjoin state civil rights committee administrative investigation into a teacher firing.

(C) Governing Principles?

(1) Judicial-like proceedings.  Formal, court-like.

(a) BUT NOT about being able to raise Constitutional issues.  In Dayton, commission wouldn't consider constitutional issues.

(b) Court didn't mind because there was court review.

(2) Important state interests present.  (Ugh, DAS – "fuzzy" and "wildcard")

(D) Formality; orderly, continuous proceeding with internal integrity -- must be the limiting principle.  State interest wild card, and ability to appeal decision to higher court makes ANY interaction with a civil servant an "administrative" action

(1) Example DAS – cop illegally threatens arrest for putting campaign sign in yard.  Could get 1983 suit against him Younger'd if he claims his threats were simply part of an administrative proceeding.  Opportunity for appeal of arrest in trial court.

(2) Solution is require formality, court-like proceedings.

6. Past versus Future Conduct and Younger?  See 2/25/02 handout

a) Start with Steffel v Thompson – No Younger abstention if there is no prosecution.  Future prosecutions do not get Younger protection.  Now . . . .

b) If all possible conduct is still in the future, there is no chance for prosecution yet, and the citizen can clearly seek to enjoin prosecution under Young.  No Younger problem, no possible Hicks problem.

c) If some conduct is completed, and citizen still wants to continue with that conduct in the future, then so long as there is no pending prosecution, Steffel allows a federal suit, with the possible looming presence of Hicks.

d) But what if all of the prosecutable conduct is past, and citizen has no interest in further conduct?  Federal suit to enjoin prosecution possible?  

1) Steffel appears to say yes, if no current or impending prosecution.

2) BUT, isn't philosophy of Young to avoid "chilling" effect on conduct?  And isn't all conduct already conducted here – no possible "chilling." 

3) All this defendant wants is repose from prosecution. SOL provides this, and no constitutional right to repose.  Young justification weak

4) And allowing injunction hinders all prosecutions for past actions – Younger justification strong.

5) Some pre-Younger cases saw this :  Spielman Motors, Fenner.

e) Court has followed Steffel with alarming literalness – Doran – all about pending or not.  Irrelevant whether it's future or past conduct.  

1) 3 Titty-bar owners brought DJ/Inj action against city.  Denied TRO.  One owner kept running shows, indicted.  THEN DCt grants PI to bar owners.

2) Indicted owner denied jurisdiction-PI dismissed for him.  He was differentiated from other owners because NOW action pending against him.  

3) DAS – clearly can't enjoin pending prosecution for past actions, but how is 3d owner differently situation with regards to future action than other 2 owners?  Shouldn't he be allowed to proceed with regards to future actions!?!  Doesn't "chilling" issue apply to all of them

4) Legally – not so.

f) DAS SOLUTION – Preliminary injunctions.

1) PI for prosecution based on future conduct, but not on pending prosecution.

2) PI would not have any preclusive effect on pending prosecution.  If D acquitted, PI becomes permanent. 
3) This is not a settled issue.  Plus, legally, it is possible that a failed/rescinded PI could result in further prosecution for conduct during period of PI!!! Edgar v MITE.  DAS – possible, but cannot be right.  "Unbelievable."  Brandeis concurrence in Oklahoma Operating Co seems to refute this.

(A) Practically, not likely as state action would require some mens rea, might give reasonable belief an out.

7. Res Judicata is NOT a Younger Issue.

a) State trial is completed, and an appeal is pending.  

1) Can you seek an injunction in federal court for future conduct?  Seems lik a really hard Younger problem, until you think, a-ha!  Res Judicata.  

2) You had your chance in trial court – could raise defenses.  Now you have the appeal.  Can't collaterally attack during appeal!  

3) Not a Younger issue.

b) 28 USC § 1738 issues.  State judgments get full faith and credit in federal court same as they would in court of rendering state.

1) Wooley – repeatedly prosecuted in NH for covering license plate slogan, pled guilty to misdemeanors.  Tried to bring 1983.  Do guilty please Res Jud him out of 1983?

(A) No

(B) NH law wouldn't give preclusive effect to traffic misdemeanor guilty pleas

(C) NOTE – also not Younger b/c brought between arrests.  Steffel.
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B.  Pullman Abstention

1. When there is a state and federal claim together, if the state law governing the state claim is unclear, and the resolution of the state law claim could obviate the need to resolve the federal claim, then the court should (in its discretion) abstain

a) Where Younger is very rule-like, Burford and Pullman are more discretionary, less consistently applied.  

2. RR Commission of Texas v Pullman Co

a) Texas administrative agency ruled white conductors would have to be on RR sleeper cars previously staffed only by black porters.

b) Court held case should be dismissed (later courts stay, with Court retaining jurisdiction) while P files a state court suit to have state court determine the state law issues.

c) Later, can return to federal court if lose on state issue and a federal issue still must be resolved.  

3. Why abstain?

a) Avoidance – avoid unnecessary decisions on issues of federal law (namely, Constitution)

1) BUT – doesn't this just argue for Fed Ct deciding the state law issue first?

b) Competence – Federal court might get state law issue wrong.

1) BUT – Diversity?  Don't fed courts have to decide state law issues?  This decision was close after Erie, maybe full import was not appreciated.

2) AND – Supplemental Jurisiction.  Again, fed cts can decide state laws, and statute provides an out; see below

4. Problems

a) Enormous delay and burden.  Must file a second lawsuit, go through the entire process to conclusion, get a judgment.  And that may not solve problem, but only be prelude to going BACK to federal court, and doing it all again.

b) Expense – now must fight two lawsuits to vindicate a federal right.

c) Isn't this inconsistent with supplemental jurisdiction?  

1) SJ justified as a non-deterrance factor – don't want to deter people from filing federal claims in federal court because they cannot get simultaneous adjudication of attached state law claims.

2) This is clearly deterring—people who want to avoid expense and burden will simply let a state court do their state and federal claims.

3) And §1367(c) allows courts an option to dismiss if state law issue is too novel and complex.  Solves competence problem.

5. Ways to Defeat Pullman

a) State law is clear

1) State law that is new, or susceptible to limiting construction, or constitutional provision never interpreted by courts are unclear.

2) If state law has lots of precedent, not likely to get wrong!

b) State law is non-specialized and easy to apply

1) General principles, like negligence or basic administrative law.

c) State constitutional issue directly parallels federal issue.  Flores de Otero.

d) State issue is not dispositive – cannot avoid federal issue no matter resolution of state law.

6. Procedural Details of Pullman:

a) P doesn't raise a possible state law claim (either accidentally, or deliberately to avoid Pullman)

1) Unsettled as to whether court should abstain.  Askew implies perhaps, and some lower courts have refused to allow this "gaming" of the abstention doctrine to affect decisions.

2) Note – this results in a purely avoidance rationale dominating.  No competence issue if no state law issue

3) DAS – would be surprised if abstention REQUIRED here.

b) How to dispose on abstention – dismiss or stay

1) Matters for SOL – dismissal could start clock again, but can make tolling a condition of dismissal

2) Quackenbush – stay only in damages action; can dimiss in injunctive action.

c) Certification

1) New procedural technique allows courts to certify state law questions directly to state's highest court.  

2) Most states have it now, quicker, more efficient process than abstention, some Supremes are big fans.

3) But, not all states allow, can be hard to get a properly phrased Q that covers all the bases.

d) Notification of Pending Federal Suit

1) On abstention, must notify state court that there is a pending federal court.

(A) Why?  State courts may interpret state law differently (narrowly) if they know a federal issue lurking that depends on their constructions

2) Must note a reservation of federal question on the record in state suit to escape any preclusive effect the state suit might have on the federal suit.  England reservation

e) Pennhurst issue – Pullman's exact facts couldn't come up in federal court at all because the federal court cannot enjoin state officials based on state law.  We would only see possible suit if it were a municipal official.

C.  Burford & Thibodaux Abstention

1. Burford – 1983 action fighting an administrative decision regarding oil and gas rights in TX.  Court abstained.

a) Highly specialized state regulatory scheme that is best understood and managed by state, might get screwed (impair states ability to regulate) up by unfamiliar federal judges mucking around.  Leave it to state courts, with expertise, to handle.

b) Not invoked by Supremes since Southern Railway in 1951.

c) Best when specialized law, specialized state courts

2. Thibodaux – Diversity action on eminent domain.  Court abstained.

a) Even though "hard" state law is not a reason to fail to use legally obtained diversity jurisdiction, some state law issues are so focused on particulars of local state law, that it is better to let state courts handle it.

b) Total "too hard" punt.

3. No subsequent case upheld solely on grounds of T abstention.  

4.  Note Δ's – B is a federal issue that touches upon specialized state law, and rather than muck it up we punt.  T is a state law issue that is just too local, so we punt.  Tensions different.  B tense with Monroe and vindication of federal rights.  T tense with diversity jurisdiction and Erie and rights to federal forum.  Otherwise, B and T very similar – never get to federal court ever.

5. Certification solves much of B and T's dilemmas.

D.  Colorado River Abstention – parallel proceedings, blah blah blah.

1. "balance all factors and make right decision"

2. Tries to avoid creating race to court house or even race to judgment/res judicata

E.  Exhaustion of Administrative remedies before using 1983 – not generally necessary – Patsy.

1. Exceptions

a) Prisoners

b) Takings – must seek compensation

2. Dilemma can be the classification of specific actions as either administrative remedies or a final decision.  For example, committee denies professor tenure (b/c doesn't like speech).  Committee's decision can be reviewed by the University president.  MUST there be an appeal to the president before a 1983 action will stand?

a) If there is no "finality" until president reviews, yes.

b) If the president is an administrative remedy to the final decision of committee, no;  can launch 1983.

VII.  An Overview of Abstention Doctrines

	Doctrine
	Issues in federal proceeding
	Issues the State Court decides
	Principal Purpose
	In tension with
	Return to federal court?

	Pullman
	federal and state
	state only (See England reservation)
	-avoid unnecessary decision of federal law

-avoid incorrect decision of state law
	Supplemental Jurisdiction
	yes

	Burford
	federal only
	federal
	avoid interference with state administrative scheme
	Monroe

§1331, §1983
	no

	Thibodaux
	state only
	state
	avoid difficult and distinctly "local" state law issues; and piggyback Burford issues.
	Diversity Jurisdiction
	no


Comparison to Younger; "in Younger . . . ."

1) The state court proceeding is already underway.  In these, may have to initiate the state proceeding

2) The state court disposition of federal issues is res judicata (with Supremes review, and possible federal habeas exceptions).  This is also true in Burford, but not Pullman (a la England reservation).

3) The federal court permanently gives up jurisdiction

4) There, like all of these, no clear statutory basis.  Equity cases might get traditional equity discretion.  But law cases?

VIII.  Federalism Based Limits on Jurisdiction:  Statutory Based Limits

These were in large part Congressional reactions to Court decisions.  Ex Parte Young being the big one.  Nice little pissing contest in the Lochner era.  Congress carving back the Court's jurisdiction in order to keep them out of substantive areas the Congress felt were being mucked up.  This harkens back to arguments over Congress's power to do this.  Gutting the right, etc.  

A.  Anti-Injunction Act  22 USC 2283

1. Prohibits injunctions of state proceedings, "except as expressly authorized by Act of Congress, or where necessary in aid of its jurisdiction, or to protect or effectuate its judgments."  Not a Young reaction – old doctrine.

2. Rendered somewhat impotent by the parallel, and more difficult to hurdle, Younger abstention, Mitchum and Young.

3. Mitchum v Foster – AIA doesn't apply to 1983 actions  (but clearly Younger does)

4. Direct carve out of Monroe v Pape doctrine.

B.  Tax Injunction Act  28 USC 1341

1. Cannot enjoin assessment of a state tax where "plain, speedy, and efficient remedy can be had in the Courts of such state."  Idea – not nice to piss where states sleep.  Enjoining state tax collection would shut down state governments.

2. Extended to DJ's – Great Lakes Dredge

3. And suits for refunds/damages – McNary

4. And to suits similar brought in state court – Nat'l Private Truck (sort of a Maine v Alden flavor)

C.  Johnson Act  28 USC 1342

1. Restricts ability to enjoin rate regulation orders of state utility rate setting boards on grounds of Constitution or Diversity.  Young reaction.

2. Can challenge under Commerce Clause, suits based on preemption

3. DAS – Gives expressio unis argument against Burford:  "Congress has told us when it wants Courts out of state regulatory schemes."

IX.  Habeas Corpus –  

Order by court for jailor to appear before court and justify imprisonment.  Was a way to invoke federal power as challenge to state criminal convictions

A.  Old Habeas

1. Warren Court  - allowed almost total relitigation of federal claims, even if D failed to raise the issues below, or 

B.  New Habeas – now statute'd

1. Burger and Rehnquist Courts contracted habeas

2. Two dimensions

a) Substantive dimension- Teague – only relitigate if a state court violates a clearly defined right (a la Harlow)

b) Procedural dimension – Issues not raised in state court can only be relitigated based on incompetence of counsel

Judicial Based Federalism – divides into two visions:

	Monroe v. Pape—

Federal Rights in federal court; not care about state procedures.
	Younger—

Only in federal court if state procedures are inadequate

	Ex Parte Young
	AIA

	Mitchum (AIA not cover 1983)
	TIA

	Patsy (generally not exhaust admin remedies)
	Johnson Act

	Old Habeas
	Burford

	
	New Habeas

	
	Pullman (sort of) – can get to federal when state solves state problem, if still a fed Q


Case Chart

	Theme
	Case
	Proposition

	Congressional Control of Lower Court Jurisdiction
	Sheldon v Sill
	Congress establish lower courts with limited jurisdiction – need not give full Article III power to established courts

	
	Lauf v EG Shinner
	Implies Congressional power over lower court jurisdiction is plenary – cannot be taken at face.

	
	Lockerty v Phillips
	No jurisdiction over Price Control Act enforcement challenge because Congress had given exclusive jurisdiction to a specialized court. 

	
	Yakus v United States
	Could not raise challenge to PCA regulations as defense to criminal prosecution under regulations because Congress restricted jurisdiction under PCA.  Highly problematic

	
	Mendoza-Lopez
	Court narrowly interprets statute (deportation challenge limitations) to avoid Yakus-style abolitions of jurisdiction.

	Congressional Control of Supreme Court Jurisdiction
	Durousseau
	Court reads affirmative grants of appellate jurisdiction as expressio unis denying all other grants of possible jurisdiction

	
	Ex Parte McCardle
	Congress can remove SCt appellate jurisdiction with statute, even while case pending; but Court will read as narrowly as possible to leave an out

	
	Ex Parte Yerger
	Court will read removal of jurisdiction narrowly – removal of appellate habeas not affect original habeas

	
	Felker v Turpin
	Modern Yerger.  Limit on appellate review of DCt habeas not affect original SCt habeas

	Article III "Arising Under" Jurisdiction
	Osborn v. Bank of US (and Planter's Bank case)
	Expansive Article III reading – arising under jurisdiction whenever a potential federal question  present.

	
	Verlinden BV v Central Bank of Nigeria
	Modifies Osborn "potential" test – a substantive (as opposed to purely procedural/jurisdictional) federal question necessarily arises, or is highly probable.  

	
	Textile Workers Union v. Lincoln Mills
	§301 Taft Hartley arises under because it "authorizes" (sub silentio) substantive use of federal common law.  Elements of protective jurisdiction.

	
	Mesa v California
	Federal Officer Removal Statute (§1442) requires an actual federal defense to be raised in order to remove.  Narrower than Osborn, elements of Protective Jurisdiction.

	
	Gutierrez de Martinez v Lamagno
	FTCA determination of "scope of employment" as threshold issue sufficient substantive question that necessarily arises to satisfy Osborn/Verlinden no matter result.  Difficult extreme results in private action on private tort left in federal court.

	
	American Nat'l Red Cross v SG
	Federal institution meets Osborn – charter says "sue or be sued in federal court" – elements of protective jurisdiction

	Statutory "Arising Under" Jurisdiction - §1331
	Louisville & Nashville R. Co. v. Mottley
	1331 jurisdiction will not stand unless federal question appears on the face of a well-pleaded complaint.

	
	American Well Works Co v. Layne & Bowler Co.
	Holmes - "A suit arises under the law that creates the cause of action" – sufficient, but not necessary.

	
	Smith v Kansas City Title & Trust
	1331 jurisdiction if, in making a state law claim, an element of the claim turns on a construction of federal law or the Constitution.

	
	City of Chicago v Int'l College of Surgeons
	Recent affirmation of KC Title principles – seems to deny Merrell Dow's application to constitutional principles.

	
	Merrell Dow Pharm. v Thompson
	Limit on KC Title – if Court finds no implied right of action (or intent to deny right of action) in federal question at issue, cannot use it to get into federal court.  DAS – not so significant. 

	
	Moore v Cheasapeake & Ohio RR
	State's pleading rules can affect KC Title's use – if no contributory negligence not a required pleading element, then even if federal law defines contributory negligence for state negligence action, no KC Title.

	
	Bell v Hood
	-No implied right of action under 4th Am

-Dismissal of non-frivolous claim of fed jur is dismissal on merits.

	Declaratory Judgments and 1331
	Skelly Oil v Phillips Petroleum
	Anti-circumvention rule - "if, but for the availability of the DJ procedure, the federal claim would arise only as a defense to a state created action, jurisdiction is lacking."

	
	Franchise Tax Board
	Anti-circumvention holding parading as a balancing test.  Dirty Bitch.  If this plaintiff cannot bring a non-DJ coercive action invoking this federal claim then, außer patent DJ's, no DJ will stand.  Balancing test of plaintiff's interest in federal forum.

	
	PSC of Utah v Wyckoff 
	Dictum DAS finds WRONG – When DJ complaint "seeks in essence to assert a defense to an impending or threatened state court action" the character of the threatened action determines jurisdiction.  DAS – misses dual offensive defensive tools like 1A.

	
	Avco Corp v Aero Lodge
	Preemption – when Congress fills the field (like §301 Taft Hartley and parts of ERISA) no state claim can stand.  Even if P alleges a state claim, preemption turns it into a federal claim.

	§1983
	Bell v Hood
	No implied right of action under 4th Amendment

	
	Monroe v Pape
	-Under color of law means state actor acting within scope of employment, clothed with authority of the state.

-No need to exhaust state remedies before pursuing 1983.

	
	Patsy
	Not required to exhaust administrative remedies before undertaking 1983.

	1983 and Federal Statutes
	Maine v Thiboutot
	1983 extends to rights under federal statutes as well as Constitution and civil rights laws

	
	Wright v Roanoke Redev. & Housing Authority
	Thiboutot applies to federal administrative regulations as well – but extent of extenstion unclear.  

	
	Middlesex County Sewerage v Nat'l Sea Clammers
	Thiboutot limitation - Congress's comprehensive remedies under a statute can preclude/foreclose use of 1983 to enforce rights under statute.

	
	Golden State Transit
	Federal law that preempts state law can give 1983 action against officials acting under that preempted law.

	1983 and Municipalities
	Monell v Department of Social Services
	Can sue local governments under 1983 – show a policy or custom, no respondeat superior

	
	Owen v City of Independence
	No qualified immunity for a local government entity

	
	City of Newport v Fact Concerts
	No punitive damages against a local government in 1983.

	
	Pembauer
	Look to state law to see whose actions constitute "policy" – single act by such may be sufficient

	
	Praprotnick
	Policy making individual who delegates decisions to subordinate doesn't make "policy" for 1983.

	
	City of Canton
	Deliberate indifference to inadequate training (recklessness) can = policy for 1983.

	1983 remedies
	Maher v Gagne
	Winning P's get atty's fees almost as matter of course

	
	Hughes v Rowe
	Winning D's don't get fees absent P conduct that's frivolous or vexatious.

	1983 and Procedural Due Process
	Zinermon v Burch
	Cleaned up Parratt test.  No 1983 on PDP violations unless you show state's post-deprivation remedy is inadequate or that state should have provided pre-deprivation safeguards/hearings.

	
	Parratt v Taylor
	Zinermon pre-cursor.  Adequate state remedy for prisoner's loss of property existed, no 1983 stands 

	
	Daniels v Williams
	Negligent acts by state official can never support 1983 suit.

	
	Hudson v Taylor
	Parratt extends to intentional deprivations

	
	Albright v Oliver
	Kennedy concurrence – Parratt test turns 1983 into pleading game to transform PDP deprivation into substantive deprivation on face of complaint

	
	Williamson County
	Takings – implied right of action for damages, but must use state process demanding compensation first.

	Bivens Actions
	Bivens v Six Unknown Named Agents
	Judicially created analog to 1983 allowing damages actions against federal officials

-not allowed when Congress has provided an alternative remedy (how to judge is all the fighting)

	
	First English
	Just Compensation Clause requires a remedy

	
	McKesson
	Constitution requires remedy for unconstitutionally collected taxes.

	Bivens limitations
	Carlson v Green
	FTCA remedies insufficiently elaborate or effective to preclude Bivens suits

	
	Bush v Lucas
	Civil Service administrative remedies sufficiently elaborate that Congress must have meant to preclude Bivens.  Congress thinks they are good enough.

	
	Schwiker v Chilicky
	Congressional remedies for denial of SocSec benefits elaborate alternative remedy.  No Bivens

	
	US v Stanley
	Military – no Bivens for injuries related to service

	
	Chappell v Wallace
	Military – no Bivens against superior officer for discrimination.

	
	Davis v Passman
	DAS – never never land, wrong.

Exclusion of Congressional staffers from protection of Title VII not found as general preclusion against such alternative remedies as Bivens.

	Bivens actions against the United States
	FDIC v Meyer
	FDIC waived sovereign immunity, but because Bivens is about deterrence and cannot deter an agency with damages, no Bivens will stand.  DAS – wrong.

	Official Immunities
	
	

	           -Absolute 
	Nixon v Fitzgerald
	President gets absolute immunity for acts while in office.

	
	Stump v Sparkman
	Absolute immunity for judicial functions – sterilizing girl ex parte not totally outside jurisdictional power.

	
	Mitchell v Forsyth
	-Denial of immunity immediately appealable.

-Qualified immunity for presidential aides

	           -Qualified
	Harlow v Fitzgerald
	Immune for a reasonable mistake – conduct that does not violate clearly established rights 

	
	City of Sacramento
	Court finding immunity in unsettled area may "settle" the area with ruling.

	
	Crawford-El
	No heightened pleading requirements in suit against official alleging violation where subjective intent element of violation

	Sovereign Immunities
	Hans v Louisiana
	Sovereign immunity is implicit background constitutional principle

	
	Chisolm v Georgia
	Trigger for 11th Amendment – found Art III allowed diverse citizen to sue a state.

	
	Seminole Tribe
	Affirms Hans interp. of 11A and SI—Constitutional principle, cannot be overridden by Congress except under 14A §5.

	
	Fitzpatrick v Bitzer
	14A remade federalism, and Congress can abrogate SI under 14A §5.

	
	City of Boerne
	Noting pressure to shoehorn legislation into §5 in order to abrogate SI.

	
	Alden v Maine
	Congress cannot subject state to suit in State court either.

	Ex Parte Young 
	Ex Parte Young
	Can get injunction versus state by suit versus state official for prospective relief – watch abstentions and exceptions/limitations

	
	Pennhurst State School and Hospital
	Federal court cannot enjoin state official for violation of STATE law.

	
	Edelman v Jordan
	Injunction for prospective relief okay even if it results in state spending $, injunction forcing payment for retrospective relief NOT okay.

	
	Milliken
	Prospective/Retrospective line blurry – injunction for future payments on education to remediate past segregation okay.

	
	Coeur d'Alene
	Young exception – cannot sue officers to quiet title to submerged land.

	Younger Abstention
	Younger v Harris
	Defense to Young 1983 action --Court will not enjoin a pending state criminal prosecution

	
	Dombrowski
	Bad faith/clearly unconstitutional prosecution exception to Younger – not much life left.

	
	Gibson
	Biased state forum exception to Younger – no life left

	
	Samuels v Mackell
	Younger is a DJ principle as well

	Younger Details/Expansions
	Hicks v Miranda 
	Pending = impending.  If state suit is filed before "proceedings of substance on the merits" – Younger applies.  TRO proceedings insufficient "substance"

	
	Midkoff
	Granting PI sufficient substance to avoid Younger/Hicks

	
	Huffman v Pursue LTD
	Younger applied to civil action involving state for abating porno shop

	
	Trainor v Hernandez
	Younger applied to all civil actions where state is a party 

	
	Moore v Sims
	Younger applied where state seeking custody of abused children

	
	Juidice v Vail
	Younger applied in civil contempt proceedings where state not a party

	
	Pennzoil v Texaco
	Younger applied in civil case enforcing a bond requirement on appeal – state not a party.

	
	NOPSI v City of New Orleans
	Younger doesn't apply to all civil actions, only judicial actions where important state interest.  Means what? 

	
	Middlesex County Ethics
	Younger applies in local bar admin proceedings where formal, judicial like procedures exist

	
	Dayton Christian School
	Younger and Civil Rights administrative process – clarifies that lack of opportunity for hearing constitutional claims not dispositive.

	
	Steffel v Thompson
	Declaratory (and Inj) relief can be had without Younger fears when there is no pending/impending state prosecution.

	
	Doran v Salem Inn
	Titty-bar case.  Literal application of Steffel, with no distinction of past and future conduct.  If being prosecuted for past conduct, no possible injunction for future conduct protection.

	
	Wooley v Maynard
	Covering NH license plate slogan.  Some kind of RJ issue. . . .

	
	
	

	Pullman Abstentions
	Pullman
	Black porters case.  Abstain when there is an unclear state law claim that might obviate need to decide fed Q

	Burford Abstentions
	Burford
	Court will abstain (in federal Q case) when case involves area of state law that is highly specialized regulatory scheme best understood and interpreted by state courts.

	Thibodaux Abstentions
	Thibodaux
	Court will abstain in diversity action when deals with area of state law so focused on local issues that better to let states deal with it.
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Court searching for point of demarcation along this continuum. – Deliberate Indifference 





Policy only if official announcement of highest municipal body





Respondeat Superior
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Has a State prosecution 

been filed either before 

fede

ral action (

Younger

) or 

before proceedings of 

substance on the merits 

(

Hicks

)? 

 

YES

 

NO

 

YOUNGER

 analysis

 

Younger Abstention Applies.

 

 

Policy Point: Does suit seek 

injunction against 

prosecution for past conduct 

only, or past and future 

conduct?

 

PAST 

ONLY

 

PAST 

AND 

FUTURE

 

Plaintiff might be similarly situated to other 

plaintiffs not under current prosecution, but also 

seeking injunction.  Still, Court has

 applied 

Younger analysis, largely because of collateral 

estoppel issues (

Doran

).

 

Preliminary Injunction solution of DAS could 

prevent future prosecution during pendant 

prosecution for past actions.

 

 

Pure Younger

 

NO Younger abstention

 

 

Policy point: Does suit 

seek injunction against 

prosecution for past 

conduct only OR future 

conduct only OR past and 

future conduct?

 

 

This is 

Ex Parte Young

, 

federal action proceeds 

uninhibited.

 

 

For "past conduct" part of injunction

 

For "future conduct" part of injunction

 

If prosecution for past conduct is filed 

before proceedings of substance on the 

merits, we are back in 

Doran

 

–

 

Y

OUNGER applies

 

Steffel

 seems to indicate federal action proceeds.

 

 

But, there is no constitutional right to repose for past 

actions, no fear of "chilled" future , constitutionally 

protected conduct, and possible interference with  

orderly future prosecu

tions.  Weighs for Younger 

abstention.  

 

 

Pre

-

Younger precedents follow this analysis 

–

 

Fenner

, 

Spielman Motor Sales

.

 

PAST 

ONLY

 

FUTURE 

ONLY

 

PAST AND

 

FUTURE
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FRANCHISE TAX BOARD

 as balancing test 

–

 assess declaratory plaintiff's interest in 

federal forum.  In FTB actual, the state had little interest in enforcing its tax action in federal 

court.

 

If plaintiff's claim 

of a federal cause 

of 

action is 

frivolous

, then 

dismissal is 

jurisdictional under 

Bell v Hood

.

 

 

Not frivolous?  

Then federal 

jurisdiction 

attaches to any 

remaining claims 

as either 1331 or 

Supplemental 

Jurisdiction.

 

Federal jurisdiction 

would exist under 

the Bre

yer view, 

literal reading of 

Skelly

, and the 

patent DJ.**

 

 

But, holding of 

FTB

 

(where trust had a 

federal coercive 

action), and DAS's 

view of 

Skelly

, 

seem to rule this out 

and require the 

obscure balancing 

test to be used.  

 

Is plaintiff's declaratory judgment 

action 

in anticipation of 

"threatened" federal coercive 

sui

t by defendant

?

 

FED

 

ST

 

NONE?!

 

Is this action under state or 

 

federal declaratory judgment 

 

statute?

 

Isplaintiff trying to 

 

avoid a federal forum 

 

by filing state 

 

declaratory judgment 

 

action in state c

ourt 

 

raising defense in 

 

anticipation

 

 of 

 

federal 

 

suit

 

 by defendant?

 

Federal court may 

 

retain jurisdiction 

 

under theory of 

 

Avco

 

-

avoidance

 

Would federal 

 

jurisdiction be 

 

appropriate under 

 

KCT&T

 

?

 

Does the coercive 

 

state claim, while 

 

not raising a 

 

federal issue on 

 

its face 

 

involve an 

 

area of law 

 

completely 

 

preempted by 

 

federal law

 

 (§301 

 

of Taft

-

Har

tley 

 

Act

--

 

Avco

 

, 

 

FCLFR

--

 

Marcos

 

 

 

(CA2))?

 

No federal 

 

jurisdiction.   

 

THIS IS 

 

FTB

 

--

 

circumvention

 

Federal 

 

jurisdiction under 

 

§ 1331.   

 

Avco

 

Federal 

 

jurisdiction under 

 

§ 1331.   

 

No 

 

circumvention

 

.

 

YES

 

YES

 

YES

 

YES

 

NO

 

NO

 

NO

 

NO

 

ST

 

FED

 

FRANCHISE TAX BOARD

 as non

-

cir

cumvention: begin with 

a DJ action that raises a federal question on its face.*

 

What 

coercive action

 can be brought 

(non

-

frivolous claim) by 

this 

plaintiff 

against 

this defendant

?

 

Federal jurisdiction under § 

1331.  No circumvention here.  

ex.) Daley Sqr protest

 

FRANCHISE TAX BOARD

 as protecting purpose of 

Mot

tley

 Rule 

–

 is the federal issue 

known or speculative in the case.  In FTB actual, the federal issue is known and present.

 

*

 

Some question about whether a d

eclaratory judgment on a nonfederal defense to a potential federal claim can raise a federal question.  

Court's holding, but not analysis, says no.  Breyer's concurrence in 

Textron

 says maybe, and would fit with literal reading of 

Skelly

.

 

**

 

In Breyer's view, there is a federal question whenever the DJ 

action anticipates a defense to a threatened federal coercive action by 

either party 

(P or D).  [This might distinguish 

FTB

, because trust's ERISA preemption claim 

wasn't "threatened"?]  This is consistent 

with FN19 dictum 's concern for patent DJ's, and with the 

Wyckoff

 dictum on threatened action?  (notwithstanding 

Wyckoff

's other 

weaknesses noted)

 

Note 

–

 this section over 

here is 

highly

 

speculative

.  Likely 

requires use of the 

fucked up FTB 

balancing test regarless

 

 

_1076611840.doc






What coercive action can be brought (non-frivolous claim) by this plaintiff against this defendant?











































FRANCHISE TAX BOARD as protecting purpose of Mottley Rule – is the federal issue known or speculative in the case.  In FTB actual, the federal issue is known and present.



































































Federal jurisdiction under § 1331.  No circumvention here.  ex.) Daley Sqr protest







*	Some question about whether a declaratory judgment on a nonfederal defense to a potential federal claim can raise a federal question.  Court's holding, but not analysis, says no.  Breyer's concurrence in Textron says maybe, and would fit with literal reading of Skelly.
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FRANCHISE TAX BOARD as balancing test – assess declaratory plaintiff's interest in federal forum.  In FTB actual, the state had little interest in enforcing its tax action in federal court.











































































If plaintiff's claim of a federal cause of action is frivolous, then dismissal is jurisdictional under Bell v Hood.







Not frivolous?  Then federal jurisdiction attaches to any remaining claims as either 1331 or Supplemental Jurisdiction.







Is this action under state or 







federal declaratory judgment 







statute?







































































Note – this section over here is highly speculative.  Likely requires use of the fucked up FTB balancing test regarless
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avoid a federal forum 







by filing state 







declaratory judgment 







action in state court 







raising defense in 







anticipation







 of 







federal 







suit







 by defendant?







Federal court may 







retain jurisdiction 







under theory of 







Avco







-avoidance
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Would federal 
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appropriate under 







KCT&T
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Does the coercive 







state claim, while 







not raising a 







federal issue on 







its face 







involve an 







area of law 







completely 







preempted by 







federal law







 (§301 







of Taft-Hartley 







Act--
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FCLFR--







Marcos
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No federal 







jurisdiction.   
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§ 1331.   
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**	In Breyer's view, there is a federal question whenever the DJ action anticipates a defense to a threatened federal coercive action by either party (P or D).  [This might distinguish FTB, because trust's ERISA preemption claim wasn't "threatened"?]  This is consistent with FN19 dictum 's concern for patent DJ's, and with the Wyckoff dictum on threatened action?  (notwithstanding Wyckoff's other weaknesses noted)























































































Federal jurisdiction would exist under the Breyer view, literal reading of Skelly, and the patent DJ.**







But, holding of FTB (where trust had a federal coercive action), and DAS's view of Skelly, seem to rule this out and require the obscure balancing test to be used.  







FRANCHISE TAX BOARD as non-circumvention: begin with a DJ action that raises a federal question on its face.*
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Younger Abstention Applies.







Policy Point: Does suit seek injunction against prosecution for past conduct only, or past and future conduct?







YOUNGER analysis







YES











For "past conduct" part of injunction















PAST ONLY































PAST AND FUTURE







NO







NO Younger abstention







Policy point: Does suit seek injunction against prosecution for past conduct only OR future conduct only OR past and future conduct?
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PAST ONLY
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This is Ex Parte Young, federal action proceeds uninhibited.























For "future conduct" part of injunction







If prosecution for past conduct is filed before proceedings of substance on the merits, we are back in Doran – YOUNGER applies















Steffel seems to indicate federal action proceeds.







But, there is no constitutional right to repose for past actions, no fear of "chilled" future , constitutionally protected conduct, and possible interference with  orderly future prosecutions.  Weighs for Younger abstention.  







Pre-Younger precedents follow this analysis – Fenner, Spielman Motor Sales.















Plaintiff might be similarly situated to other plaintiffs not under current prosecution, but also seeking injunction.  Still, Court has applied Younger analysis, largely because of collateral estoppel issues (Doran).



Preliminary Injunction solution of DAS could prevent future prosecution during pendant prosecution for past actions.



















Has a State prosecution been filed either before federal action (Younger) or before proceedings of substance on the merits (Hicks)? 
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Article III “Arising Under” Jurisdictional Problems







BEGIN, analysis requires:







1) 







no other constitutional 







head of jurisdcition







 (no 







diversity)







2) no federal question on 







face of well-pleaded 







complaint (otherwise there 







is § 1331 jurisdiction and 







necessarily Art III 







jurisdiction)







3) party seeks federal court 







jurisdiction under statute 







that 







is not § 1331







Does this case 







arise under 







federal common law







 (§ 301 of 







Taft-Hartley Act; antitrust 







laws; FCLFR)?







Art III jurisdiction is 







ok.  







Lincoln Mills







; 







Marcos







 (CA2).







Does the statute 







require application of 







federal substantive 







law beyond its 







mere 







jurisdictional 







requirements







?







Art III jurisdiction 







is ok.  







Verlinden







.







Has there been 







substantial 







adjudication of 







whether Art III 







jurisdiction is 







available 







AND







 is 







this inquiry 







related 







to the merits







 of the 







suit?







No Art III 







jurisdiction, 







jurisdictional 







boot-strapping 







is not allowed.







Possibly federal 







jurisdiction under 







Lamagno







.
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NO
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