Federal Jurisdiction w/ Strauss Fall ‘02

I. Congressional Control of Federal Court Jurisdiction

A. Madisonian Compromise – Article III §1 first sentence

1. The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish
2. Congress can’t say no Supreme Court, Congress can say no inferior courts

3. Constitution envisions a vital role of state courts to enforce federal law b/c Congress didn’t have to create inferior courts

B. Article III §2 – judicial power

1. 3 categories of cases (civil or criminal)

a. arising under the Constitution, federal laws, and treaties

b. ambassadors, other public ministers and consuls

c. admiralty and maritime

2. 6 categories of controversies (civil only)

a. US is a party

b. b/w 2 or more states

c. b/w a state and citizens of another state

d. b/w citizens of different states

e. b/w citizens of the same state claiming lands under the grants of different states

f. b/w a state or citizens thereof, and foreign states

3. Note – no category for suits b/w aliens

C. Congressional Control Over Inferior Federal Courts

1. Sheldon v. Sill 1850 – Congress has complete power to decide the extent to which the inferior courts have jurisdiction over the enumerated cases in Article III.  

a. Facts – Sheldon (MI) assigned a bond Sill (NY), Sill then sued Sheldon in federal court under diversity.  Judiciary Act said you can’t bring suit if there had been no diversity if an assignment had not been made.  Held – statute constitutional.  

b. Story’s view (not accepted) – plain language – judicial power shall extend and this statute prevents it from extending

i. Congress created the inferior courts, jurisdiction shall extend

ii. Problem – the greater power to withhold inferior courts should include the lesser power to limit their jurisdiction

2. Limits on Congress’ power

a. Congress can’t exceed the jurisdiction beyond the enumerated cases of Article III

b. Congress is limited by the rest of the Constitution – can’t say no inferior federal court can hear cases brought by Lutheran’s for example – violation of equal protection

3. Questions not so clear

a. Subject Matter Limitations

i. Can Congress say challenges to environmental regulation can’t be heard?

1. You can go to state court – important in the Madisonian Compromise

2. Maybe OK as long as SC can review

ii. One possible place to draw the line

1. Congress can provide housekeeping measures

2. Congress can’t stomp on a constitutional right

b. Limiting Remedies – very murky area

i. Congress has a lot of leeway, but can’t reduce a right to mere words

ii. Just limiting remedies in federal courts may be ok b/c you still have state courts and remedies

iii. But if you limit remedies in both state and federal court may be effectively gutting the right

iv. Example – laws passed in some states and proposed in Congress that would deny federal courts to give the remedy of busing for segregation problems, if this is the only way to get rid of segregation then this effectively guts the right

v. But – there are instances where constitutional rights are violated and you have no remedy – immunity

c. Specialized Courts with exclusive jurisdiction

i. Lockerty – squarely holds that setting up specialized courts is OK

1. Price Control Act which created the Emergency Court of Appeals that had exclusive jurisdiction over any attack on enforcement of price orders under the Act

2. Suit to try and restrain the USA from prosecuting violations of certain price regulations

ii. Yakus – went a step further – said any challenge to price regulation has to be in the specialized court

1. it is a crime to charge more, not a defense to say regulation is unconstitutional

2. SC upheld it, Rutledge dissented arguing you can’t force a judge to punish someone for something that he may have a constitutional right to do.

iii. Today – tendency for the courts to interpret statutes to allow people to raise their defenses in a criminal prosecution - Adamo
D. Congressional Control Over Supreme Court 

1. Exceptions and Regulations Clause gives Congress the power to limit the appellate jurisdiction of the Supreme Court

2. Statutes enacted giving SC jurisdiction over ABC, this means that def... fall under the exceptions and regulations Durousseau
3. Congress has the power to limit the appellate jurisdiction of the SC McCardle 

a. Facts – brought a habeas corpus action after being imprisoned alleging the Reconstruction legislation was unconstitutional.  Lower court upheld the Act and McCardle appealed under a statute providing appeal to the SC.  Congress then withdrew the statutory right of appeal.  

4. Congress can deprive you of one avenue of review as long as another is left intact Yerger
a. greatly reducing McCardle – Congress only removed one avenue of appeal, you can still file an original writ of habeas corpus in the SC.  

5. Felker (supp)– Congress made a class of orders unreviewable by appeal or writ of cert.  SC upheld b/c you could still seek an original writ of habeas corpus.

a. BL – court strained to avoid pushing this question of how far can Congress go

6. Open question – how far can Congress go in limiting appellate jurisdiction?

a. Arg that they can’t go so far as to deny the SC of its Constitutional role

b. SC may have left this issue unresolved for better equilibrium – both sides (court and congress) and unsure and don’t want to push things too far. 

II. Federal Question Jurisdiction 

A. TWO QUESTIONS YOU MUST ALWAYS ASK
1. Is there a statute purporting to grant jurisdiction?
a. Why – inferior federal courts can’t hear anything unless congress authorizes them to (Sheldon v. Sill)
2. Is that statute constitutional? 
a. Does it exceed the limits of Article III jurisdiction?
B. Scope of Constitutional Grant (question 2)
1. ...arising under this Constitution, the Laws of the United States, ...
2. Osborne – expansive holding – cases arise under if a federal issue could possibly arise
a. Notes - opinion decided 2 cases.  (1) suit about a discriminatory state tax against the Bank of the US, (2) Planters Bank - suit by the Bank of the US against the state bank seeking to collect on contracts
b. Issue – do these cases arise under the laws of the US?
c. Other holding - Courts will have to decide issues of state law to get to federal law (think supplemental jurisdiction)
i. Practical – can’t separate out issues in all cases – messy
ii. textual – judicial power extends to all cases, not just issues
3. Two interests to take into account when deciding how ‘arising under’ should be interpreted (interests that drove Marshall in Osborne) and a nightmare scenario
a. The interests
i. Ensuring federal courts have the last word on questions of federal law
ii. Providing a federal forum for entities in which there is a special federal interest, in order to protect against state court bias or inadequacy
b. Nightmare scenario – ‘arising under’ can reach all cases whatsoever
4. Potential federal question – corresponding to interest (i)
a. Any potential federal question? (federal ingredient)
i. no need to go that far, we can split up appellate and original jurisdiction
b. Federal question will necessarily be resolved?
i. No – bootstrapping problem
c. Verlinden – high probability that a substantive federal issue will necessarily be resolved (backing off expansive holding of Osborne a bit)
i. Statute said that federal courts have jurisdiction ...when the foreign state is not entitled to immunity
ii. statute sets forth detailed standards for determining when foreign states are immune from suit in the US
iii. Can’t say this case ‘arises under’ b/c immunity must be determined using substantive federal law – immunity defense may not be raised
iv. Can’t say this case ‘arises under’ b/c in order to determine jurisdiction we have to determine immunity – anytime Congress enacts a jurisdictional statute you have to show jurisdiction – back to nightmare, bootstrapping
d. Note Gutierrez de Martinez v. Lamagno ’95 (p. 904)
i. Tort act against federal official, AG determines if he was acting within scope of employment and if so substitutes US as a party
ii. P seeks review b/c he wants individual to be party – federal issue – was D acting within the scope of his employment
iii. Say court overrules AG, now can the case go forward in federal court (assuming no diversity)?  It is now a tort suit b/w two private citizens.
iv. Not answered – 4 justices said yes, 4 said no
e. American Nat’l Red Cross ’92 (p. 898) – holding doesn’t harmonize with above
i. ‘sue and be sued in federal courts’ grants jurisdiction
ii. granting jurisdiction for federally chartered entities is constitutional 
iii. note – this was a state tort action against the Red Cross
5. Protective Jurisdiction – corresponding to interest (ii)
a. Never explicitly accepted by the Court, but cases that can’t be explained without it
i. Mesa – court rejected protective jurisdiction and interpreted Congress’ removal statute to allow removal only when raising a federal defense (basically rewrote the removal statute)
ii. Bankruptcy cases hard to explain without it
iii. Planter’s Bank (Osborne companion) – could argue this as precedent – breach of contract
b. Problems
i. Expressio unius – text of Article III grants jurisdiction when US is a party and for diversity – looks like protective jurisdiction and not granted in other circumstances
ii. Anyway to stop short of the nightmare scenario?
c. Defenses and limiting principles
i. Congress could federalize the substantive law, just let them grant jurisdiction over the area – greater includes the lesser
1. Bankruptcy case for example – trustee sues a debtor in federal court for a state law contract claim
2. problem – could swallow up Article III limits
ii. Limited to some areas of Congressional power?
1. extensive federal regulation?  Bankruptcy
2. Especially strong interests?  Foreign affairs
3. specific grants of Article I power? 
a. Commerce Clause is just too broad – not a good idea
6. Lincoln Mills
a. Looks like statute granted federal courts jurisdiction over a type of breach of contract suits
b. Rationale would be protective jurisdiction or potential federal issue
c. But SC avoided the whole problem and interpreted the statute as giving the courts the power to develop substantive federal law over collective bargaining agreements
d. 3 main examples of interpreting a jurisdictional grant as a substantive law grant
i. §301 Taft – Hartley Act (at issue in Lincoln Mills)
ii. grant of admiralty jurisdiction
iii. constitutional grant of original jurisdiction to the SC to decide suits b/w states
C. Scope of Statutory Grant – §1331 (question 1)
1. §1331 – The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States
2. Well Pleaded Complaint Rule (Mottley)
a. Mottley 1908

i. Rule - Case does not arise under federal law for purposes of 1331 unless an assertion as to federal law is part of P’s well-pleaded complaint (P’s own claim must be based on federal law or the Constitution)
ii. Case Notes – Mottley’s sued railroad in state court for specific performance – honor their free rail passes for life.  Railroad defended by saying a congressional statute forbids this and removed to federal court.  
b. Rationale for wpc rule 
i. Don’t want to flood federal courts with speculative claims (don’t want P to speculate about possible defenses)
ii. If not claiming rights under federal law were violated, then in the run of cases it should not be heard in federal court
c. Irrationality in the removal statute?
i. D can remove only if it could have been brought in the original jurisdiction of the federal courts (§1441a)
ii. In Mottley these concerns are not applicable – no speculation, the only issue is federal which D invoked and removed to federal court.  
iii. Not irrational – greater likelihood of D throwing in frivolous defenses, it is in his best interest to prolong the litigation and keep the status quo
1. thin argument that P is less likely to throw in frivolous federal claims
3. Satisfying WPC Rule (Kansas City T & T)
a. Holmes – a suit arises under the law that creates the cause of action
i. American Well Works 1916 – P alleged D slandered P’s business.  D’s slandering is saying that P infringed D’s patent.  But that doesn’t make this a patent case.  Whether or not there is a wrong depends on state law for slander, not on patent law for infringement.  
ii. Sufficient but not necessary condition
b. Kansas City T & T 1921 - §1331 jurisdiction even if the claim is created by state law when P, in order to establish his claim, must prove a proposition of federal law.
i. Case Notes – court upheld original federal question jurisdiction in a suit by shareholders of a Missouri bank to enjoin the bank from investing in certain federal bonds.  Shareholders right to relief was under state law which prohibited the bank from investing in bonds not issued pursuant to a valid law.  Ps claimed the bonds were issued pursuant to a law which violated the Constitution and was therefore invalid
ii. Hypo – citizen sues cop for violating his constitutional rights
1. Cop wins and sues citizen for malicious prosecution in state court, citizen wants to remove to federal court
2. Arg for removal under Kansas City
a. element of malicious prosecution – cop must prove citizen’s 4th amendment claim was frivolous -> proposition of federal law
b. note – courts are divided
iii. City of Chicago (supp case)
1. Chicago declared some buildings landmarks
2. Admin agency concluded they were after a hearing
3. In Illinois, if you object to admin’s actions you seek review claiming their actions constituted a taking in violation of the 5th 
4. City removed to federal court – was this proper?
5. Yes – in order for P to make out his state law claim he has to show the action was contrary to federal law (5th amendment)
iv. Congressional invasion of privacy hypo (week 3)
c. Kansas City Carve Outs
i. Federal issue is just too remote (discretionary)
1. Income Tax Hypo
a. Illinois has a tax code which incorporates large parts of the federal code by reference (so as the federal regs change so do state regs w/o explicitly incorporating the changes).  

b. If Illinois sues me for unpaid taxes, can’t I remove to federal court under Kansas City?  
c. I argue that an element of Illinois’ claim against me is proving a proposition of federal law – that I violated federal tax regulation
d. These issues are too much a matter of state concern, Feds don’t care about me paying my state taxes.
ii. Arguable circumvention of federal policy - Merrell Dow 1986
1. Case Notes – Ps brought a state tort action against Pharm company including negligence per se, for which you only have to show that D violated a legal provision.  Ps argued D violated the FDA by misbranding.  Parties assumed the FDA did not create an implied private right of action
2. Holding – looks like they said there is no 1331 jurisdiction under Kansas City when the piece of federal law you are relying on has no implied private right of action.  They thought using the FDA violation as an element of negligence per se was an end run around that.  
3. This case is just wrong but is on the books and can be used if you are trying to defeat federal jurisdiction
4. Why it’s wrong – SC may have been on to something, but got the holding backwards.  The negligence per se claim could still be argued in state court here.  If you really didn’t want private enforcement of the FDA then you certainly wouldn’t want it in state court.  They could have said no negligence per se action anywhere – federal law preempts state law.  If the court doesn’t go that far then they should want it in federal court!
iii. Declaratory Judgment Problem, possible end run around Mottley - Franchise Tax Board 1983
1. Problem – DJs (§2201) enable parties to switch sides and Mottley says 1331 jurisdiction depends on who has the claim (P or D)
2. Case Notes – 2 counts relying on state causes of action
a. FTB (CA tax authority) wants trust to pay them money – no dispute tax payers delinquent and that trust has money.  No question that absent preemption (by ERISA federal law) FTB could get the money.  
i. 1331 jurisdiction?  No – Mottley, only issue is federal but comes in by way of defense
b. FTB seeks state declaratory judgment that ERISA did not preempt CA tax law
i. 1331 jurisdiction?
a. Arg yes – under Kansas City we have a federal proposition that must be proved in state action
b. But court says no using some sort of balancing test and bad logic.  They say we have a state agency seeking to enforce its tax laws in federal court, we don’t want to hear it.  Of course they forgot that the state agency is not the one trying to get into federal court, the trustees are – woops!
c. There is an end run problem though – this is really in anticipation of a defense and getting around wpc rule (Mottley could have used this)
d. Plus courts can’t use non-circumvention logic b/c there are cases that can’t be reconciled with it – Footnote 19 page 942
c. Trustees also argued for removal based on Avco (page 943)
i. Avco - §301 of Taft Hartley says when there is a suit about collective bargaining agreement and employee claims breach of agreement that suit is governed by federal law.  
ii. What if P alleging breach of collective bargaining agreement sues in state court 
iii. D will say this is governed by federal law exclusively
iv. P will say that is a defense and doesn’t give you basis for removal
v. Avco allows the court in this situation to say the state claim is so thread bare (not quite frivolous) that we are going to treat the claim as governed by federal law.
vi. This operates when federal law so completely occupies an area that any state claim is practically frivolous
vii. §301 and ERISA have these characteristics, however trustees lost this arg in this case.
4. Declaratory Judgment Summary
a. FTB Count 2
i. Looks like Kansas City, but don’t want circumvention of Mottley by allowing these DJ suits in federal court
ii. Maybe 2201 suggest this – language – within its jurisdiction – maybe it isn’t suppose to expand jurisdiction, must find another basis for jurisdiction
iii. But, can’t square patent cases with non-circumvention policy
1. alleged infringer could sue the alleger for defamation
2. He defends by saying the statement is true so no defamation
3. you say not true b/c you are not infringing
4. This is Mottley – federal issue brought in by way of defense or reply to a defense -> no federal jurisdiction
5. But, courts allow the alleged infringer to seek DJ
b. Key – look to see if P in the DJ action has a federal cause of action, express or implied.  If P has a federal cause of action, the jurisdiction question is easy.  It doesn’t matter that P is seeking a DJ instead of or in addition to an injunction.  
c. Is non-circumvention principle sound?
i. Maybe not – policies served by Mottley arguable don’t call for denying 1331 jurisdiction over FTB count 2.  
ii. No speculation about federal issues in FTB count 2
5. So – last time
a. See if there is a federal cause of action giving P the right to sue, express or implicit.  If so -> end of case.  If you can sue, you can sue for DJ
b. If there is no federal cause of action (like KC) faced with non-circumvention 
i. Args against federal jurisdiction b/c of non-circumvention – 2201 endorses it, Skelly seems to endorse it, FTB outcome consistent with it
ii. Args for fj/ against non-circumvention rule – FTB doesn’t endorse it, patent cases hard to square, logic of wpc rule doesn’t apply 
iii. Have to argue around federal policies in this case.
6. Remember
a. If the only statute purporting to grant jurisdiction is §1331 -> wpc rule
i. If the answer is yes, question 2 is easy -> it is constitutional
b. If there is an implied right of action -> then there is 1331 jurisdiction
c. If there is another statute purporting to grant jurisdiction -> don’t worry about wpc rule
D. Summary – 1331 Jurisdiction 
1. When federal law creates the right of action -> 1331 federal jurisdiction – Holmes
a. Securities, Antitrust examples
b. Sufficient but not necessary condition
2. If federal issue enters by way of defense or reply to defense -> no 1331 jurisdiction – Mottley
3. If you must prove a proposition of federal law in order to make out your state created cause of action -> 1331 jurisdiction - Kansas City T & T
a. With the following caveats
i. Federal issue too remote (discretionary) – state income tax hypo
ii. Arguable circumvention of federal policy - Merrell Dow – piece of federal law you are relying on to make your claim gives no private right of action
iii. Can’t use declaratory judgments as an end run around Mottley – FTB – the federal law relied on doesn’t grant a cause of action, have to argue around federal policies and the non-circumvention principle
1. Remember -  if the P would have another federal cause of action, he can get a DJ, it is just another remedy
E. Other Jurisdictional Statutes (be aware)
1. 1330 – suing a foreign state – Verlinden
2. 1332 – diversity 
3. 1333 – admiralty (exclusive)
4. 1331 – general federal question
5. many specific grants of federal question – 1334 (bankruptcy), 1343 (civil rights) – redundant now to 1331, but they weren’t when 1331 had an amount limitation
6. Congress can grant exclusive jurisdiction, but default is concurrent jurisdiction
7. 1441 – removal when there could have been original jurisdiction under 1331
8. 1446, 1447 – removal procedures
9. 1367 – supplemental jurisdiction – up to the limits of Article III
III. Suits Challenging Actions of Government Officials

A. Right of Action

1. §1983 Actions Against State and Local Officials 

a. 1983 Text – Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other property proceeding for redress.  
b. Must show:

i. Deprivation of rights, privileges, immunities secured by the Constitution

ii. Under color of state law

c. Constitutional Violations - Monroe v. Pape
i. Under color of state law encompasses action of state officials even when not approved by the state if the official was clothed with state authority

1. Criminal counterpart to 1983 – “Misuse of power, possessed by virtue of state law and made possible only because the wrongdoer is clothed with the authority of state law, is action taken under color of state law” (Classic)

2. Roughly like scope of employment idea in tort law

3. Example of borderline case – cops called to scene of a burglary and steal something on their way out – court held acting under the color of state law (Strauss says they got this right)

4. The language of 1983 clearly goes beyond explicit approval, Monroe takes 1983 beyond even implicit approval 

ii. P need not exhaust state remedies

1. This gives P a federal forum which may be the only place to fairly vindicate his rights

2. Also gives a federal forum where there may not have been a state case at all (pre-Monroe P would have to bring a state tort action if possible)

iii. Remedies – 1983 is very broad

1. Remedies borrowed from state law unless state law is inconsistent with federal policy

2. Example of inconsistency – state has a rule that cause of action doesn’t survive P’s death – federal courts will not follow this for 1983 action

3. Attorney’s fees (detail) – 1988 provides for award of attorney’s fees in 1983 cases

4. Interpretation of 1988 is at odds with the language which says awarding attorney’s fees is at the discretion of the court for the prevailing party

5. In practice – prevailing P gets attorney’s fees as a matter of right, prevailing D rarely gets fees

6. If D held liable – pays out of his own pocket

iv. Basis for federal jurisdiction – 1331 b/c 1983 gives right of action

v. Reasonable Mistake Privilege

1. D not liable for constitutional violations if it was a reasonable mistake

2. Example – cops think they have pc to search, but the court says the search was illegal – not liable

3. not clear where this is in the language of 1983, but the courts have developed this case law

d. Federal Law Violations – Maine v. Thiboutot
i. Rough holding – 1983 language of laws means all federal statutes as well as the Constitution

ii. Competing argument – laws means civil rights laws (history)

iii. why it matters (b/c if a state official violates a federal law, can’t you proceed against him under that federal law?)

1. not all federal laws provide for enforcement by a private P, 1983 gives private enforcement in those cases

2. or private action provided by the federal law may be restricted – limited damages, no attorney’s fees, so 1983 may allow for more remedies than the federal law which does provide a private right of action

iv. When 1983 can’t be used for a violation of a federal statute

1. Elaborate system of remedies designed to preclude 1983 right - Sea Clammers 

a. The environmental statute has elaborate and specific enforcement provisions

b. Don’t want to undermine Congress’ intentions

c. Wright v. Roanoke – limited remedy held not to be exclusive, allowed 1983 action.  The remedy was a funding cut off for the Public Housing Authority if they violated federal regulations.  This is the last thing P would want – they would be out on the street.  

2. Standard not suitable for judicial enforcement (too vague to be a right, privilege or immunity)

a. Suppose federal regulation states projects must be kept in reasonably habitable conditions

b. Don’t want judges determining reasonably habitable conditions, this is the admin agency’s job

3. standard not designed to protect individuals (not a right secured to protect an individual)

a. suppose housing project must keep records of repair and maintenance requests according to the federal regulations

b. this is not a right secured to an individual, agency has this reg for other purposes

v. Note – Maine was a 1983 action in state court – federal forum is not exclusive and prior to 1331 granting federal question jurisdiction you had to proceed in state court (except for specific grants of federal jurisdiction for certain causes of action)

e. Relationship b/w 1983 actions based on federal statute and implied rights of action

i. Same structure gives rise to both issues - some federal law provides no remedy, or does not include a private right of action, or limits private right of action

ii. Can a party nonetheless bring a suit?

iii. When you have a state actor – try 1983 action (state actors include local actors for ‘under color of’)

2. Due Process claims under §1983

a. Remember – in due process claims there is no violation of the constitution with just the deprivation of property, due process must also be denied

b. Rule - No §1983 action for a due violation of process claim unless you don’t have an adequate state remedy – Parratt v. Taylor
c. Wrinkles in Parratt Rule

i. Negligence can’t constitute a deprivation of due process, must have at least recklessness (gets rid of every tort action being a 1983 action)

ii. Fluke of history – there are rights that function just like the 1st and 4th Amendment where existence of process is irrelevant to showing a constitutional violation, like right to abortion.  The textual hook for these rights is the due process clause (substantive due process)

d. What does the guarantee of procedural due process give you?

i. Sometimes it gives you the right to a remedy after the deprivation of liberty or property

ii. Sometimes it means the state has to give you procedure before it takes away liberty or property (remedies after don’t matter)

iii. Zinermon – Parratt applies only to a subset of procedural due process cases -> where after the fact remedies satisfy due process

1. Pre-deprivation procedures – what is enough?

a. Can’t just be on the books, must be followed and enforced

b. In Zinermon, the procedures on the books were really OK, but the people in charged weren’t trained well enough

c. Ends up looking like whether a municipality had a policy

d. Where procedures are fine and training is fine, but someone drops the ball – no pre-deprivation process required, probably have to provide after the fact remedies though.

e. Summary

i. Enumerated rights (1st, 4th, 8th Amendments) – not subject to Parratt regime

ii. Implied fundamental rights (abortion) – not subject to Parratt regime

iii. Procedural Due Process 

1. where after the fact remedies satisfy due process - Parratt
2. where pre-deprivation process is required – not subject to Parratt

3. Municipal Liability for §1983 Actions

a. Municipalities are persons under §1983 – Monell
i. States are not persons under §1983

ii. Counties usually are 

b. Must show the constitutional violation is the product of a municipal policy

i. tacit approval of official’s actions

1. P can prove case by showing:

a. Allowing behavior in the past

b. Every time there was a complaint for this conduct what did the department do

c. Sell jury on the idea that this happens over and over in the department and they do nothing 

2.  If you want to get into the city’s pocket must prove tacit approval

a. tacit approval not required for suing the individual b/c we don’t always want to put the department on trial 

c. Why sue the municipality?

i. Biggest reason – an individual has immunity for reasonable mistakes, municipalities don’t so you don’t have to show the policy is clearly unconstitutional.

ii. Other reasons – jury psychology, deeper pockets (although local officials are usually indemnified)

d. When is there a policy?

i. Explicit policy – only in gray areas

ii. Unofficial wink and nod policy

1. show that everyone understands it is ok to do said action, illegal conduct is unofficially allowed

iii. In the above two scenarios - who is the policy making official?

1. beat cop – no, mayor – yes

2. where to draw the line – cases say look to state law, looking for someone who is given a lot of responsibility to make policy

iv. insufficient efforts are made to train people and to make sure policy is followed

1. use of force, when to engage in high speed chases

2. official standard – must show deliberate indifference

a. looks something like recklessness – stricter than negligence

b. did it fall way short of what a reasonable municipality would have done

c. systematic disregard

i. Brown – sheriff hiring a cop despite his record of assault, not enough.  This was a one time thing, not deliberate indifference

v. Potential conflict b/w municipality and officials – it is routine for the municipality lawyers to defend the officials

1. city will say – this guy was a rogue actor

2. official will diminish his wrongfulness and tie himself as closely to the city as possible – cop just doing his job

3. many cities have a specific group that defends the cops and another that defends the city

4. Against Federal Officials

a. Bivens – implied right of action for damages when a federal official acts under the color of federal law - §1983 counterpart for federal actors 
i. Pre-Bivens – to enforce constitutional rights
1. Say arrested for demonstrating - raise defensively 
2. Say fired for asserting your 1st rights – show up at work and make them throw you out – tort
3. Courts did give injunctive relief 
ii. Defending Bivens – 2 rationales (b/c isn’t Bivens an usurpation of Congress’ power?  They could have enacted a statute like §1983)
1. Constitution
a. advantage – doesn’t require heroic leap of 1331 giving the right of action
b. Problems with justifying Bivens by saying the implied right of action derives from the constitution
i. Bivens remedy understood to give punitive damages – very hard to say the Constitution requires punitives
ii. Brennan’s opinion in Bivens said that damages are necessary to enforcing the 4th
2. §1331
a. Arg – Congress granted the federal courts jurisdiction over federal questions and in doing so expected the courts to act like courts and do what they have traditionally done.  
b. Traditional remedies – injunctions, damages...
c. This gets you punitives
iii. The Present
1. Bivens comes form a time when courts were much more willing to imply statutory rights action where the statute did not explicitly provide for private rights of action
2. Not so settled that 1331 is the answer anymore – some mix of the two
3. Lots of cases where we don’t notice that judges create remedies
a. Where is it written that the remedy for ineffective counsel gives you a new trial, why not just damages
b. Gross prosecutorial misconduct – dismiss indictment
4. Malesko 2001 – 5 judges make noise that Bivens may have no basis
b. Post Bivens – where expanded or refused
i. Bivens extends beyond 4th violations to 1st violations
ii. Expanded when no special factors counseling hesitation in the absence of affirmative action by Congress
1. Chappell – No Bivens remedy
a. Navy men brought an action against their superior officers alleging they imposed discipline on a racially discriminatory basis.  Next to nothing remedy – getting your military records corrected, but damages not allowed
2. Stanley – No Bivens remedy
a. former serviceman sued military officers for injuries resulting from the administration to him of LSD without his consent as part of an army experiment.
3. One way to read these cases – military is different and courts aren’t going to get involved.
4. Also argue Congress’ intent – almost a whole separate military legal entity
iii. Expanded when no explicit Congressional declaration that persons injured by a federal officer’s violation may not recover money damages, but must instead be remitted to another remedy, equally effective.
1. Carlson – P won
a. Suit against federal prison officials under the federal tort claims act
b. Clear indication that Congress intended the FTCA to be supplemental, Bivens was already on the books
2. Bush – P lost
a. Civil service remedy – reinstatement and back pay
3. Chilicky – P lost
a. back benefits if indeed denied benefits in violation of due process 
iv. Davis – weird case in its own category - P won
1. Davis brought the action against her employer, a Congressman, for firing her b/c she was a woman (which he stated in a letter). 
2. at the time Title VII did not apply to members of Congress – looked like she would be left without a remedy
3. Could read as saying the Constitution requires that every victim of a Constitutional violation has some remedy and for her it was Bivens
4. But we know this isn’t the case b/c of immunity
5. Plus there was a Speech and Debate Clause problem, if it had applied Davis would have been uncompensated anyway
v. Important Details
1. 2 areas where the court has said pretty explicitly that the Constitution requires money damages regardless of what Congress does (even if they say no remedy)
a. violations of the takings clause 

i. this is confused b/c the constitution doesn’t say that compensation is the remedy for a taking
ii. it says that the lack of compensation for a taking is the violation.  It doesn’t say what happens next.  
b. Refund of state taxes unconstitutionally exacted
i. Analytically it is impossible to say why you get money here, but for not other constitutional violations
ii. Probably a replevin type notion – there is a bag of money and if you can prove that the government took it unlawfully, they have to give it back.
c. Analysis for post Bivens cases (similar to Maine/1983 inquiry)
i. Did Congress envision the remedies co-existing with Bivens or in place of Bivens?
1. Carlson – co-existing
2. Bush 
a. Arg for preclusion of Bivens - elaborate remedies provided by the statute, it meant to deal with all contingencies.  Also may have had a history of fine tuning, shows Congress has taken control.  
b. Arg that it should co-exist with Bivens remedy - Bush precluded Bivens and in light of Bivens Congress never explicitly said anything so impliedly accepted Bivens
ii. Similar to Maine inquiry – when the violation of a federal statute precludes a 1983 remedy.  What did Congress intend when they have a statute providing specific remedies?
B. Immunities

1. Official Immunity

a. Qualified Immunity (reasonable mistake) – government officials performing discretionary functions are generally shielded from liability for civil damages insofar as their conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have know - Harlow
i. Objective standard (D’s subjective intent does not matter)

1. why – b/c this is an immunity from suit, not just damages, want to get rid of frivolous suits from the get-go, it is a trade off

2. so if the law was not clear at the time of the incident – case dismissed before discovery even starts

b. Absolute Immunity – officials performing prosecutorial or judicial functions that are within the outer perimeter of their offices are absolutely immune from civil suits for money damages

i. Outer perimeter – line drawing questions

ii. Prosecutors helping out in an investigation or advising police – no absolute immunity

iii. Judge firing a clerk – no absolute immunity – acting as employer, not judge

iv. Judicial and prosecutorial functions can be exercised by administrative agents as well.

v. Remember – absolute immunity attaches to the function, not the office with the exception of the President

c. So far immunities for 1983 and Bivens actions are identical 

d. The President – absolutely immune from civil suits for damages for all acts within the outer perimeter of his official responsibilities 

e. Speech and Debate Clause

i. Absolute immunity for anything connected to the legislative function of a legislator

ii. Unlike other immunities, this applies to criminal prosecutions

f. Municipalities – no immunity

i. Note – no punitive damages allowed 

ii. Municipal policy that is in the gray area – not OK if it turns out to be unconstitutional 

g. Appealing a denial of immunity

i. Usually you would have to go through discovery and sj before being able to appeal

ii. In the case of official immunity – it is immediately appealable

1. why – you wouldn’t remedy the wrong if you waited until after litigation b/c litigation is the harm

h. When the complaint alleges an action that if true, would violate a clearly established constitutional right, but the violation itself requires a showing that certain facts are true.  

i. P alleges she was fired b/c she criticized the way D did his job – if true, clear violation of 1st amendment

ii. D defends by saying he fired her b/c she is incompetent 

iii. No special treatment – go through discovery

iv. In practice judges probably use rough justice – maybe allow a little discovery to get a sense of whether there is any merit to the complaint

i. Private parties get no immunity

i. How could private party be sued under Bivens or 1983?  Could be sued for conspiracy with an official – conspiracy to bribe judges for example – can sue the private party, but not the judge.  

2. Sovereign Immunity

a. Federal Sovereign Immunity

i. Immunity of the government itself, not its officials
ii. Think about in connection with damages
1. if you are trying to get money from the treasury, sovereign immunity applies
2. if you are trying to get money from an official’s bank account, official immunity applies
iii. Waivability
1. Congress can waive SI by statute
2. Executive Branch cannot waive it – lawyer can’t waive the immunity on behalf of his client, the government
3. 2 principle waivers of FSI
a. Tucker Act which applies to contracts – waives FSI from suits for breach of contract, still need a cause of action
b. Federal Tort Claims Act – waives FSI for tort suits – the state law where the tort took place governs 
4. Congress can limit the waiver
a. Don’t get a jury, no punitives, no strict liability for ultra hazardous activities – notwithstanding state law
5. Bunch of express exceptions
a. Can’t sue US if the post office loses your mail
b. Discretionary function – don’t want to turn every mistake of judgment by a government employee into a tort suit.
c. Intentional torts, etc...
b. State Sovereign Immunity 

i. General Rule – can’t sue a state without its consent

1. 11th Amendment – The judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.  
2. Chisolm – SC held that citizen of another State could sue Georgia.  The 11th Amendment was passed a few days later to overrule Chisolm.
3. Hans v. Louisiana – SC held that citizen of La could not bring suit against La
4. 3 Views of SSI
a. Hans – States can’t be sued without their consent.
i. Constitution wasn’t meant to overturn SSI. 
ii. Chisolm was a breach of this wall and the 11th fixed that, but the wall is still intact.  
iii. 11th is not the premise for SSI.

b. Functional – SSI only extends to diversity suits, federal question suits are allowed
i. Article III and 11th together tells us federal question suits OK
ii. 11th tells us how to read a piece of Article III – Article III says judicial power shall extend to controversies b/w a State and citizens of another State,  11th tells us this doesn’t include suits prosecuted against a State.
c. Literal – 11th simply bars suits by out of staters – no matter the basis for jurisdiction 
5. Alden v. Maine 1999 – SSI extends to States in state courts so all the doctrines apply in state courts too.
a. Probably now SSI is hanging out in the 10th Amendment
i. Historical understanding that SSI applies across the board
ii. Anomaly that state could be sued in its own courts but not federal
iii. Indignity to the state to subject it to suit (weak – states are sued all the time for injunctions under Ex Parte Young)
iv. Feds could bankrupt the state (weak – injunctions can bankrupt state too)
6. Some details
a. SSI doesn’t apply to local governments (municipalities)
i. they are part of the state for 1983 purposes and for most of the Constitution (annoying doctrine)
b. SSI doesn’t apply to suits by the US or by a sister State
c. SSI doesn’t apply to review in the Supreme Court
d. Nevada v. Hall – Ca P sued Nevada in Ca court.  SC held this was not barred by SSI or the 11th.  Currently a similar case on the SC docket and this will probably be overruled.  Especially now that Alden has told us that SSI does apply to State courts.  
ii. Ex Parte Young Fiction – you can sue a state for prospective relief for violations of federal law, naming an official

1. Ex Parte Young
a. Facts – shareholders challenging a state regulation law which made it a crime to charge an excessive rail rate.  Shareholders wanted to enjoin Young (state AG) from prosecuting the law
b. 3 Holdings in ascending order of importance:
i. Right of action – implied right of action for injunctive relief directly under the Constitution (what Harlan spoke of in Bivens)
a. today this would be a 1983 suit 
ii. Injunctive relief is appropriate b/c remedy at law is inappropriate when in reality no one will seek it b/c of the risk of jail time – chilling effect of the criminal prosecution
a. Remember long tradition that equitable remedies are not favored b/c they are more intrusive – require ongoing supervision
iii. Young is not immune from suit b/c an official can’t possibly be acting under the authority of the state b/c the state can’t authorize illegal actions – most famous legal fiction in the law!
a. Remember for purposes of 1983 or the 14th, he is a state actor, he couldn’t defend in those cases saying he is a private citizen
b. For purposes of SSI, in suits for an injunction we pretend that the individual is not action on behalf of the state
c. SC doesn’t try to deny that this is a fiction
2. Prospective/retrospective line can be hard to draw

a. You can get an injunction to stop future wrongs
b. You cannot get an injunction to remedy past wrongs
c. Edelman v. Jordan – welfare recipients sued for an injunction for past and future payments.  Court said the order to pay for past payments is too much like damages.  Order to require future payments is OK.
d. Milliken v. Bradley – court ordered enrichment programs for a school that practiced segregation in the past.  They called this prospective relief even though it looks like a compensatory remedy for past wrong.
e. Litigation tactics
i. Name the official, not the state
ii. Try not to ask for money
iii. Make it look like you are trying to avert a future wrong, not remedy a past wrong
3. No prospective relief for violations of state law, SSI applies - Pennhurst

a. Burst of function departing from the fiction
b. Suit brought on behalf of inmates in a state mental hospital, Ps lost on the merits of the federal claims, court had supp jurisdiction over state law claims.  
c. 5-4 Court held no injunction for violations of state law.
d. 4 justices were persuaded by Ex Parte Young fiction – officials violating state law were not immune b/c they were acting illegally.
e. 5 justices said the need for Ex Parte Young is to ensure supremacy of federal law which is not at issue when evaluating only state law -> SSI applies
4. Submerged lands exception? – SSI bars claims for prospective relief over claims of submerged lands

a. Idaho v. Coeur d’Alene 1997 – talked about the important of submerged lands to State Sovereignty
iii. Abrogation – when Congress can abrogate SSI

1. Under post Civil War Constitutional Amendments – basically under the 14th (Fitzpatrick v. Bitzer 1976, Seminole Tribe)
a. Idea – post Civil War Amendments changed the structure of federalism – gave Congress power over states it didn’t have before (this stuff is just made up)
b. Fitzpatrick decided in 1976 that Congress can abrogate pursuant to the 14th Amendment
c. In Seminole Tribe, the court was trying to come up with a theory of why you can abrogate pursuant to the 14th and nothing else
2. Clear Statement Rule
a. In order for Congress to abrogate SSI, it has to clearly state that it meant for States to be subject to suit. 
b. Congress doesn’t have to use magic words, just has to be clear
c. Indication of this principle – without the clear statement rule you could argue that states could be liable under §1983 in acting under the color of state law
i. Court takes this a step further – not only is there no clear statement, but States are not persons for purposes of 1983 anyway
ii. Note – this question will never come up now after Alden.  It did come up pre-Alden when it was thought SSI only applies in federal court.
3. Today - most cases are about the interpretation of the 14th Amendment
a. You have a situation where Congress clearly states States are liable for damages under the 14th for age discrimination
b. Issue – can Congress forbid age discrimination under the 14th?
iv. Recap – Personal v. Official Capacity

1. When you sue an official, you have to state if you are suing in his official or personal capacity (say both to cover your bases)
2. Money Damages
a. Specify if you are trying to get them from his bank account or the treasury.
b. Treasury – suing in official capacity – you are really suing the state and this is barred by SSI unless something else is going on (abrogation).
c. Personal bank account – suing in personal capacity – have to deal with Harlow immunity doctrine.
3. Injunctive Relief
a. You are always suing in his personal capacity b/c of ex Parte Young fiction.
b. Always name the official
v. Qui Tam Action - individuals suing on behalf of the US

1. Congress says an individual may sue on behalf of the US against a person who has inflicted a wrong against the US (US has the option of taking over the suit
a. Common case – suit alleging fraud against the US
2. Issue – what if person brings suit against a State – barred by SSI?
3. Vermont Agency of Natural Resources – expresses doubt that such a suit would be allowable
vi. US sues

1. Issue – how directly must the US be affected and how actively must US be involved?  
2. saying the US would institute the suit, but individual gets to control and gets recovery would be an obvious circumvention of SSI
3. but how much further down the line do you have to go before it is OK?
a. What if gov kept recovery
b. What if gov kept recovery and compensated the individual for his time
c. What if gov brought suit on behalf of a group of individuals instead of one
vii. Another state sues – similar question as US suit (is the state suing with or on behalf of its citizens)

viii. State consents to suit by legislation (or by executive action if legislature delegates power to consent)

ix. Continue this in the summary section

c. Summary of SSI

i. You can’t sue a state without its consent in federal or state court (Hans, Alden)
ii. But you can sue a state official for an injunction against future violations of federal law (Ex Parte Young Fiction)
1. But you can’t sue a state official for an injunction against future violations of state law (Pennhurst’s burst of function)
2. And you apparently can’t sue a state official for an injunction against future violations of federal law if it concerns submerged lands (Coeur d’Alene)
3. Redress for past v. future harms can be hard line to draw (Edelman, Milliken)
iii. Congress can abrogate SSI only under the 14th Amendment and their intent must be clearly stated. (Seminole Tribe)
iv. US can sue a State, but how directly must the US be affected and how actively must US be involved?
v. Congress can grant an individual to sue on behalf of the US, but Vermont Agency of Natural Resources expresses serious doubt about such an action against a State.
vi. State consents by legislation (or executive action, if legislature delegates power to consent) (state tort claim acts for example)
1. Consent to suit in state court doesn’t waive SI in federal court (Smith v. Reeves)
2. Can a state consent to a suit under state law, but withhold consent to similar suits under federal law?
a. Testa v. Katt suggests no – impermissible discrimination against federal law
b. But Alden v. Maine says otherwise
3. State can consent to suit in federal court even when the case is within the 11th Amendment text (usually party can’t consent to create jurisdiction and some justices don’t agree)
vii. Not clear what happens if a state fails to raise SSI defense in litigation (Strauss feels it is waivable, not just jurisdictional.  SSI means no suit unless consent)
viii. State participation in a federal program – does that subject it to liability?
1. Mere participation in an activity regulated by the US does not constitute consent, even if the regime explicitly makes states vulnerable to suit (Lanham Act)
2. But the state consents if it accepts a federal ‘gratuity’ (approval of an interstate compact) or ‘gift’ (grant of funds) from the US and that gratuity or gift is conditioned on consent
3. Tough line to draw b/w mere participation and acceptance of gift/grant – balance will probably be is the burden (of being subject to suit) proportional to the benefit (of participation)
4. Note – Congress can’t abrogate SSI so they are saying we aren’t, the state is consenting
ix. If a state sues
1. it consents to having a federal defense waived
2. what about a counterclaim?  Best guess – compulsory counterclaim can be brought, but others can’t
x. If state removes a case to federal court, it waives SI, at least to state claims (only matters b/c of Smith v. Reeves) (Lapides – removal means consent)
xi. Probably not for long, but a state can be sued in another state on a state law claim (Nevada v. Hall, but now we have Alden and this will probably be overruled)
xii. State can be sued for refund of taxes in state court, where no pre-payment remedy is available
xiii. State can be sued for taking of property w/o just compensation, at least in state court? (First English)
xiv. Officials can be sued for damages in their personal capacity and are likely to be indemnified (Presumably Congress can override Harlow immunity for state officials (and federal too except possibly the President)
xv. State subdivisions can be sued w/o regard to SSI.  This often precipitates litigation about whether a unit of government is like a municipality of is instead an arm of the state
xvi. SSI does not bar Supreme Court review of judgments favorable to a state. 
xvii. An order denying an assertion of SSI is immediately appealable as a collateral order. (Just like appealing immediately a denial of qualified immunity) (Strauss thinks this is wrong, SSI isn’t about immunity from litigation like QI is, it is about getting money from the treasury)
C. Federalism based limits on the exercise of jurisdiction

1. Judicial Abstention – federal dc has jurisdiction, but declines to exercise it
a. Younger – w/ exceptions, federal courts will not enjoin pending state criminal prosecutions or (grant declaratory judgments)
i. The case – Younger went to federal court to get an injunction against Harris to stop the criminal proceeding under 1983.  Younger was prosecuted under a statute that violated his 1st amendment rights.  By the time the case hit the SC it was clear the statute was unconstitutional, but it wasn’t at the time of the indictment.
ii. Pending – extends slightly beyond prosecutions which are actually pending to impending (Hicks v. Miranda)
1. Holding – where state criminal proceedings are begun against the federal Ps after the federal complaint is filed but before any proceedings of substance on the merits have taken place in the federal court, Younger applies.
2. Impending – proceedings of substance on the merits
a. Example – Harris brings a 1983 action seeking an injunction for future prosecution.  As soon as the complaint is filed, prosecutor indicts him.
b. Hicks says as long as the prosecution was instituted early enough -> Younger applies
c. Proceedings of substance on the merits – TRO is not, preliminary injunction is
3. This whole problem only comes up if we say you can get an injunction from prosecution for past conduct.
iii. Criminal prosecutions – extends somewhat beyond criminal actions to other kinds of litigation
1. Judicial

a. civil cases like criminal and state a party 
i. example – trying to close down a porno book store b/c it is a nuisance
ii. Huffman – action under obscenity law to abate showing obscene movies
iii. Trainor – civil action by Illinois to recover welfare payments that D obtained by fraud
iv. Moore – state sought custody of children who had suffered abuse by their parents
b. Extended to where state isn’t a party (more questionable)
i. Juidice – Vail (found in contempt) tried to get an injunction from civil contempt procedures, state interest is effected b/c a court order was defied.
c.   Frame the argument – is the state involved or just providing a forum for private parties?
2. Administrative

a. Tension b/w Younger and Monroe starts to surface
b. Court has said 2 things
i. Younger is extended when admin proceedings are like judicial proceedings -> formal
ii. Younger is extended when the interests being enforced are especially important – wild card (who knows what this is about)
c. Middlesex – bar disciplinary proceeding
d. Dayton Christian – clear from state law that the admin agency had no power to dismiss the case on constitutional grounds, could only do so on appeal.  SC said this was enough of an adequate forum for constitutional claim.  Very questionable – you would think an adequate forum would be where you can raise your constitutional claim, here you couldn’t.  Court goes the other way.
e. NOPSI – Monroe and Younger tension really starts to show
i. Hypo
a. Say cop threatens to take down a sign on your front lawn endorsing a candidate – sue under 1983 and Monroe
b. Say an admin agency says you must show cause why you can have the sign – Younger may bar b/c you are a D in an ongoing admin proceeding
c. Really no difference in the above 2 situations.
d. If it is formal – Younger applies
e. If it is a threat – Monroe
f. Formality is some guarantee that they will listen to the constitutional arguments and deal with it in a thorough way – best we can do.
ii. NOPSI harder situation
a. (1) If restaurant fails health inspection, board can close it down
b. (2) If restaurant fails health inspection, board may institute proceedings to get an order to close it down
c. (1) owner can get federal injunction, even if he could get a state injunction – Monroe
d. (2) can’t – Younger will bar this
iii. BL – Younger/Monroe makes it crucial whether or not the guy was already a D in state court proceeding or had a chance to be a P.  
iv. If already D -> no federal court (Younger)
v. If could be a P -> federal court (Monroe)
3. Outside core criminal and quasi criminal cases – arguments for why Younger shouldn’t apply
a. State forum is inadequate for raising constitutional claim
i. Key logic of Younger is that the state forum is your forum for your constitutional claim and that is OK
ii. Complication – Dayton Christian
iii. But another case on the books – Gibson – board of optometrists in charge of licensing them, found state agency incompetent b/c of bias
iv. Difference – Gibson the agency was biased (structurally – the whole system set up to be biased), Dayton – agency just didn’t have the power
v. Argue the cost of citizenship too – cost is not to face a stacked deck, cost to the prosecution should be that you have to allow the issue to come up in the admin proceeding
b. Proceeding itself would violate P’s constitutional rights
i. Dayton – school made 2 claims
ii. Right to fire teacher under the 1st – rejected on Younger
iii. Proceeding violated the 1st amendment – denied on the merits
iv. Why on the merits – otherwise they would have lost their constitutional right by the time the proceeding took place
c. For admin proceedings courts also talk about the importance – wild card argument – inflate or diminish
d. Also argue the state proceeding is not formal enough
iv. Younger is a defense that can be raised by the state usually when a prosecutor is sued in his own name (to avoid Ex Parte Young)
1. this is a waivable defense, not jurisdictional
v. Rationale for Younger
1. old equity principle – no equitable relief if you have an adequate remedy in state court (here he can raise his constitutional claim as a defense)
2. core of Younger – If the prosecutor is taking action in good faith, the burdens of that prosecution are just the price of citizenship.  
a. The harm of a prosecution (delay, stigma) are not ‘irreparable’ harms in the legal sense of the term.
vi. Reconciling Younger and Monroe v. Pape
1. if Younger came out the other way the ability to disrupt a state proceeding is just too great.  Every D would run to federal court once indicted to stop the prosecution. 
2. we don’t have this concern in Monroe 
vii. Younger exceptions follow this logic – we assume states can handle constitutional claims b/c the alternative is so bad
1. Not exceptions
a. Prosecution is coming under a statute that is clearly unconstitutional
i. States can handle the constitutional claim especially when it is clearly a violation
b. Prosecution’s charge was brought for an impermissible purpose – race or something
i. Same as above – we trust state courts to handle this
2. Exception
a. Repeated use of the criminal justice system for harassment purposes
i. Prosecutor charges D under an unconstitutional statute, state court dismisses, Prosecutor does it again – he is harassing D
ii. State court could grant an injunction, but this federal P under Monroe v. Pape is entitled to a federal forum
b. Ought to be an exception when the state forum is inadequate – murky area
viii. Can get an injunction against threatened but not pending prosecution.  Younger doesn’t apply (Steffel v. Thompson)
1. In this case prosecutor conceded to the fact that if Steffel had gone back out to leaflet, he would have been prosecuted.  The threat of prosecution was objectively real so there was no ripeness problem.
2. this holds for seeking injunctions and declaratory judgments
3. declaratory judgment gives you a declaration and collateral estoppel – can then get an injunction if needed (DJ is less insulting – court says once I tell you what the law is, you will of course comply)
ix. But – You shouldn’t be able to get an injunction against threatened prosecution for past conduct. (Steffel doesn’t seem to recognize this)
1. say Steffel doesn’t want to leaflet anymore, but is worried about prosecution for his past conduct -> too bad, no injunction against prosecution for past conduct
2. not being threatened with the kind of injury 1983 is meant to protect, you aren’t risking losing a constitutional right b/c you are worried about prosecution; statute of limitations is your answer and there is no chilling effect
3. also an injunction can be very objectionable to the prosecutor.  We don’t want to force his hand 
x. What if Steffel is being prosecuted for past conduct and wants to continue the conduct? (M & L)
1. Argue for Steffel – He is in the same position as Young – chilling effect – he can’t exercise his right from here on out
2. Argue for State – an injunction would determine the outcome of the state prosecution, collateral estoppel
3. The answer (way ahead of SC) – feds should grant a preliminary injunction, assuming that doesn’t have a collateral estoppel effect.
xi. Preclusion issues, not Younger (Wooley v. Maynard)
1. D is prosecuted and convicted, while on appeal or without appealing, he goes to federal court for an injunction against future prosecutions.  
2. Federal P will have to argue he isn’t precluded – depends on state preclusion rules, §1738 says the preclusive effect of state judgments in federal court is determined by state law
xii. When Younger Applies Summary

1. (im)pending criminal prosecutions
2. Non-criminal
a. Judicial
i. State party
ii. State interception
b. Administrative
i. Enforcement proceedings
ii. NOPSI
	xiii. Federal 

xiv. Plaintiff
	xv. Completed past conduct?
	Planned future conduct? 
	State criminal prosecution (im)pending?


	Is federal claim barred by Younger?

	A
	No
	Yes
	No (of course)
	no, Steffel and Ex Parte Young

	B
	Yes
	No
	Yes
	Yes, Younger

	C
	Yes
	No
	No
	Apparently no under Steffel, but see note below

	D
	Yes
	Yes
	Yes
	Yes; Doran (treatment of M&L).  See note below.

	E
	Yes
	Yes
	No
	Amalgam of A, C and D.  See note below.


xvi. Note on C – see arguments under Steffel for why he should be barred – no chilling effect, statute of limitations is your answer.  Note – if barred, Hicks is moot.  (It could arise for Ps like D under approach taken by Doran Court(??))
xvii. Note on D – injunction for past conduct clearly barred by Younger, but arguable that federal relief against threatened prosecution for future conduct should be allowed – contrary to M&L portion of Doran.  Problem – federal injunction may have collateral estoppel effects on state prosecution.  Solution – grant PI.
xviii. Note on E – 2 parts to requested federal injunction (1) against prosecution for completed conduct (2) against prosecution for planned future conduct.  (1) is the same as C (2) is the same as A except that the state may still decide to prosecute E for the past violations, in which event preclusion issues like those in D will be presented.  Solution – grant PI that becomes final only when the statute of limitations has elapsed.  
b. Pullman (highly discretionary, unlike Younger which has pretty clear rules) (alive but very limited now b/c of Pennhurst – review – I don’t get why(1237))
i. Abstract – when suing under both state and federal law – court will sometimes stay the federal proceeding until the state issue is decided in state court (today they may use certification to get the state decision on the state law)
ii. Pullman facts – Black employees of the Texas Railroad brought suit under both state law and the equal protection clause to enjoin an order by the Texas Railroad Commission that basically only white guys could get the sleeping car operator jobs.  SC said the case should have been dismissed by the district court until Ps brought a state claim in state court to decide the state law issue.  
1. Note – today Pullman as is could not come up – SSI bars this challenge to a state agency (Pennhurst).  Today this would only come up if challenging a local agency b/c can’t challenge a state agency on state law.  (wouldn’t the federal claim still be allowed though?)
iii. Rationale
1. avoidance – better to avoid decision on constitutional issue if possible
a. but feds could just decide state law issue first, so it comes down to competence
2. competence – rather have state courts decide state law issues
iv. P’s gripe – duplicative litigation and delay
1. today certification to the state court on state law helps
v. This doctrine is consistent with Monroe b/c we are still giving the federal forum for the federal claim, just not the state claim.
vi. But this doctrine goes against the whole principle of supp jurisdiction – not to require P’s to litigate their claims twice
1. Could read supp statute 1367 to supercede Pullman – Congress is telling us when to decline supp jurisdiction (arg hasn’t been made)
vii. To defeat Pullman Abstention, argue
1. state law is reasonably clear – get rid of competence concern
a. not novel, not complex, not specialized
2. argue state law is not dispositive, federal issue has to be decided anyway (then you shouldn’t be in the Pullman box at all)
viii. No Pullman Abstention just b/e there are parallel state and federal constitutional provisions (Flores) – not a logical exception
ix. What if P could have raised a state claim that could get her the relief she seeks in a 1983 suit - 
1. can the court make you go raise the state claim?  Apparently the feds will not abstain
2. Askew is an odd case where the suit raising the state claim was already pending in another litigation with different parties
3. this is a way to avoid abstention – but at a steep price
x. Windsor – when P goes to state court after a Pullman abstention, P has to tell state court that there is a federal constitutional issue pending
1. may influence the state’s interpretation of the statute to avoid conflict
2. if state goes ahead and reaches federal claim anyway – you can still take it back to federal court
3. England reservation – P can reserve his right to have the federal issue resolved by the federal court
xi. Lower courts use abstention to get rid of difficult issues and cases
c. Burford (highly discretionary too) (even less part of the scene than Pullman, but not extinct)
i. Case 
1. Involved a 1983 suit challenging an order of the Texas Railroad Commission which regulates oil and gas
2. Claim asserted the way Texas decided the question of allocating oil rights was a taking under the 5th.
3. Court abstained on the question of federal law (Pullman was a question of state law)
ii. Reasoning
1. oil and gas is a very specialized and complicated subject
2. specialized agency 
3. complex state admin scheme
4. review in specialized state court
5. area where uncoordinated decisions could produce big problems – if feds say something is a taking that state doesn’t – could really mess up the state’s scheme
iii. Under Pullman you eventually get a federal court trial on federal claim if you need it, under Burford you don’t – that is the whole point – this federal issue will be resolved by the state courts
iv. Burford is in contention with Monroe which says even if there is an adequate state remedy we don’t care.
v. Burford is alive but very narrow – key is really specialized area of state action
d. Thibodaux

i. Diversity case – no federal issue at all
ii. Involved the interpretation of La local government law
iii. Court abstained on the ground that this was so intensely a matter of state law that it wasn’t suitable for federal adjudication
iv. But every diversity case involves a matter of state law – this was intensely a state matter
v. Note – you never get a federal forum with T ever – SC doesn’t have appellate jurisdiction over diversity suits in state court
vi. Comparing to Burford – argue less defensible than Burford
1. Congress enacted a diversity statute in order to avoid bias
2. Where the issue is so intricate and complicated is exactly when the dangers of bias are the greatest
3. T is a core diversity case
4. B is not a core 1983 case – unlike civil rights cases
5. To say B must be in state court is not that big of an affront to 1983
6. To say T must be in state court is a big affront to diversity jurisdiction
vii. Status of T – you never see a case abstaining on T grounds, but you do see 2 things that are almost as vulnerable to the objections based on bias
1. certification – bias args don’t resonate with the court, what does is that state courts should decide state issues and we don’t want to intrude
2. domestic relations exception – judge made categorical exception to diversity suits in federal court.  Can’t invoke 1332 to sue for divorce, child custody, etc...
e. These doctrines are all judge made and Congress could override
	f. Doctrine
	Issues in federal proceeding
	Issues the state court decides 
	Principal purpose
	In tension with (?)
	Return?

	Pullman
	Federal and state
	State only (see England Reservation)
	Avoid unnecessary decision of fed Q; avoid incorrect decision of state law
	Supplemental jurisdiction 
	yes

	Burford
	Federal only
	Federal
	Avoid interference with state admin scheme
	Monroe; 1331, 1983
	no

	Thibodaux
	State only
	State
	Avoid difficult and distinctively local state law issue; also Burford policies
	Diversity jurisdiction
	no


g. Younger:
i. State proceeding is in progress already.  In each of the others, federal P might have to initiate a state proceeding
ii. The state court disposition of the federal issues is res judicata (although subject to SC review).  This is also true of Burford, but not Pullman b/c of England Reservation.
iii. Federal district court permanently gives up jurisdiction, no return
iv. Like the others, there is no clear statutory basis
h. Exhaustion of Administrative Remedies

i. Patsy – don’t have to exhaust admin remedies when bringing a 1983 action
1. Probably even an issue b/c admin remedies and state remedies can often be difficult to distinguish between.
ii. Big statutory exception for prisoners that have to exhaust admin remedies for prison condition complaints
iii. Another big exception – no taking until final admin authority has signed off
1. this is just like Parratt – can’t challenge something that isn’t a taking
i. Colorado River

i. Court insists it isn’t an abstention doctrine, but it is – court has jurisdiction and doesn’t exercise it. 
ii. What to do if there is simultaneous litigation in 2 courts on basically the same subject – no clear rule
iii. Options
1. race to the courthouse
2. race to judgment
3. discretionary determination by someone
iv. Actual rule (Strauss thinks)
1. 2 federal courts – discretionary determination – practically - race to the courthouse
2. state/federal – open ended balancing – practically – race to the courthouse
v. if you are arguing for abstention on Colorado grounds argue there will be a terrible mess if there are inconsistent judgments
1. you are a trustee and one court says pay beneficiary A and another says pay B (traditionally race to courthouse)
2. if one court says P has to pay and another doesn’t – tough (traditionally race to judgment)
2. Statutory Abstention Doctrines – dictate even though the inferior federal courts have jurisdiction they are not to hear these kinds of cases
a. Anti Injunction Act 2283

i. A court of the US may not grant an injunction to stay proceedings in a State court except as expressly authorized by Act of Congress, or where necessary in aid of its jurisdiction, or to protect or effectuate its judgments.
ii. Sounds like this covers Younger +
iii. What’s going on 
1. Court made a huge carve out in Mitchum holding 1983 is a statute expressly authorizing injunctions
2. The court then fills in much of the hole with Younger
iv. Younger applies to certain state proceedings, why don’t we see lots of actions to enjoin civil proceedings?  
1. 1983 only authorizes action for suits under color of state law
2. many of these actions is where Younger applies
3. in many civil proceedings there isn’t a state actor
4. Anti Injunction Act is therefore still around for private actors
v. Don’t forget Ex Parte Young still applies – getting injunctions for future state proceedings
vi. This act forbids injunctions against state procedures which are already in progress
1. 1983 is an exception
2. Younger is an exception to the exception
vii. Also implicit exception for suits by US or US agencies
viii. AIA doesn’t apply to proceeding in a state agency, but this can be a hard line to draw
b. Tax Injunction Act 1342 (Right number?)
i. Pure statement of anti Monroe model
ii. 2 surprising things
1. it applies to suits for a refund – McNary
a. if you sue in federal court under 1983 seeking a refund of an unconstitutionally collected state tax – you can be blocked by TIA if there is an adequate state remedy
b. odd way to treat a statute which refers to injunctions
2. extends to state courts – National Private Truck Counsel
a. 1983 suit brought in state court seeking an injunction
b. court held blocked by TIA which says federal court – weird
c. Johnson Act 1342

i. Passed together with TIA
ii. Part of reaction to Ex Parte Young
iii. Jurisdiction stripping – can’t enjoin state rate regulation proceedings
iv. Remember in the first couple of classes we talked about Congress being able to deny jurisdiction not for housekeeping, but for being unhappy with how courts work.  This is an open question but JA and TIA suggest Congress can do this in certain cases. 
v. Only have the power to do this b/c of Ex Parte Young giving the ability to grant injunctions against states and not being able to escape SI
vi. Narrow statute
1. doesn’t apply to commerce clause challenges
2. doesn’t apply to preemption claims
3. JA only applies when jurisdiction is based on diversity or repugnance to the constitution, preemption is repugnance to statute
vii. What’s left
1. can’t bring a takings clause challenge to a rate order in federal court
D. 2 Views of Federalism

1. You can resort to federal court with a federal claim irrespective of what remedies are available to you at the state level
a. Monroe v. Pape
b. Ex Parte Young
c. Mitchum
d. Patsy (?)
e. Old Habeas
2. Can’t get into federal court with federal claim unless you show inadequacy of state procedures/remedies (differs with each doctrine)
a. Younger
b. AIA (2283)
c. TIA (incl. McNary) – opposite of Monroe – must demonstrate inadequacy of state remedies to get an injunction on a state tax
d. Johnson Act
e. Burford
f. New Habeas
g. Pullman, sort of 
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