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I. RELEVANCE
a. definition

• FRE 401 definition: 'relevant evidence' means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence

• evidence must be logically probative of the proposition toward which it is directed; that is, it must have a tendency to increase the probability of a consequential factual proposition

• proposition to which evidence is direct must be consequential/material: must (1) tend to establish existence or nonexistence of element derived from the controlling substantive law, (2) be contested

• if direct evidence, must only assess consequential
b. weighing process 

• FRE 403 weighing: "relevant evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence" (note: common law includes unfair surprise)

• prejudice: robinson; possession of gun 10 days later of same caliber; green: gun evidence in narcotics prosecution; tai (frighteningly large displays; harmless error); flett (infidelity way before charge)

• misleading: freund: dissimilar products confusing

• distraction: pollock
c. requirements

• absolute requisite for any evidence to be admissible; where irrelevant testimony admitted, may be mistrial if limiting instruction would be insufficient

• FRE 402: relevant evidence is admissible, subject to exceptions in FRE (i.e. hearsay and privilege), constitution, statutes, risks of admission; common reasons for exclusion: undue prejudice, social policy (i.e. privilege), cumulative evidence (enough time on particular issue)

• if other uncontested evidence in trial, reduces probative value/need for contested evidence; courts split on this

d. conditional relevancy

• when admissibility depends on preliminary question of fact, judge determines whether sufficient evidence upon which jury could find existence of the fact is more probable than its nonexistence (huddleston)

FRE 104(a): "preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of (b)"

FRE 104(b) "relevancy conditioned on fact. when the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition"

e. circumstantial evidence: 

• requires trier to reach ultimate factual proposition to which the evidence is addressed by process of inference: must ask (1) is evidence trustworthy and (2) can we draw an inference from fact to conclusion?; direct evidence: proof which, if true, would necessarily establish ultimate fact at issue in the litigation

• testimonial evidence risks: sincerity, perception, memory, narration (meaning of W's language)

• real evidence risk: must connect evidence to litigation using extrinsic evidence

II. CHARACTER EVIDENCE

a. generally


• usually relevant b/c probative of one's actions, but

• FRE 404(a): prohibits circumstantial use of character evidence in civil and criminal trials; "evidence of a person's character or a trait of character is not admissible for the purposes of proving action in conformity therewith on a particular occasion"

• EXCEPTION: when asserted defense make character relevant, allowed (FRE 404(a)(2)); this can be in the form of a claim (i.e. self-defense and claim V was first aggressor) and not just in form of testimony by witness

• EXCEPTION: use of opinion/reputation by the accused in criminal trial FRE 404(a): "(1) character of accused. evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution; (2) character of alleged victim. evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor"; ---> D may admit to prove character when (a) nexus between trait and crime, (b) in some generalized community (either residential, office, or school - large enough for basis of spread of opinion), (c) witness must be qualified to testify to evidence of reputation (time with community, frequency with which W heard comments, etc.; trial judge has broad discretion); NOTE: opinion/reputation only

• cross-ex: prosecutor tries to ascertain (a) basis of knowledge and (b) standard of judgment; can ask about prior acts

• FRE 404a: "character may itself be an element of a crime, claim, or defense" when it is "directly in issue" and is thus admissible (i.e. libel case, fitness of parent, etc.)

• 3rd party's character: FRE 404(a)(2) allows "evidence of a pertinent trait of character of the victim of the crime offered by an accused or by the prosecution to rebut the same"; EXCEPTION: rape (FRE 412); NOTE: opinion/reputation only


• EXCEPTION: rape (FRE 412)
• EXCEPTIONS: (b)(1)(A) specific instances to prove someone else was source of semen, injury, physical evidence; (b)(1)(B) specific instances shows sexual behavior involving accused and alleged victim is offered by either party - when offered by accused, only goes to consent; (b)(1)(C) catchall: if "the constitutional rights of the D" would be violated by exclusion; b(2) if (a) admissible under FRE otherwise and (b) probative value substantially outweighs danger of harm to victim and unfair prejudice to any party (presumption is reverse of FRE 403)
b. specific acts

• admissible only as direct evidence of element of a crime, or on cross-ex when character has already been brought up

• prior convictions as circumstantial evidence not admissible by prosecution b/c of undue prejudice; either the jury (1) might overvalue evidence b/c of failure to understand its low probative value or (2) likely to affect jury in different degree and kind than risk of simply rationally  misevaluating probative value (i.e. prior convictions)

• but can ask "have you heard" to determine opinion/reputation witness's credibility; limits: (a) limiting instruction required, (b) must be of crime relevant to trait raised by witness, (c) must not be so remote in time or place that would not likely be known by reasonable good rep witness testifying for D

• prior acquittals allowed on cross-ex (discourages D from presenting evidence)

• D may not admit b/c time consumption, confusing 

• prior specific acts of third party not admissible 

• EXCEPTION: other-crimes evidence: FRE 404(b): "evidence of other crimes, wrongs, or acts is not admissible to prove the character of the person in order to show action in conformity therewith. it may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice and good cause is shown, of the general nature of any such evidence it intends to introduce at trial"

• standard of proof: prior to 1988, "substantial evidence"; 1988: if enough evidence to take case to jury; conditioning fact that uses preponderance standard under FRE 104(b) (huddleston)


• note: admissible even if prior acquittal

• subject to FRE 403 balancing test

• that is, if the probative force outweighs the prejudicial value and other risks, it should always be admitted

• 9 mueller factors: (1) extent to which point to be proved is disputed, (2) adequacy of proof of prior conduct, (3) probative force of evidence, (4) proponent's need for evidence, (5) availability for less prejudicial proof, (6) inflammatory or prejudicial effect of evidence, (7) similarity of prior wrong to charged offense, (8) effectiveness of limiting instructions, (9) extent to which prior act evidence would prolong proceedings syllogistic



• particularly salient in rape and child molestation cases

• sexual assault: FRE 413(a): "in a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant's commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant"; (b) provides for notice to D of intent to offer evidence; (d) detailed definition of offense of sexual assault; applies only to sexual assault prosecution and allows in only evidence of other sexual assault crimes

• standard is presumably preponderance per FRE 104(b)

• child molestation: FRE 414: applies to cases of child molestation; parallels 413; "in a criminal case in which the defendant is accused of an offense of child molestation, evidence of the defendant's commission of another offense or offenses of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant"; (d) defines child as person below age of 14; applies only to evidence of child molestation in prosecutions for child molestation

• applicable in civil trials too (FRE 415) (NOTE: only provision that allows introduction of character evidence as relevant to conduct out of court



• exception applies to third party actions as well


• same rules for civil trials

c. reputation of individual: evidence of the subject's community reputation for possessing character trait in question; FRE 405(a); when D admits, generally a yes-no question

d. individual opinion: testimony by a witness who if familiar with the person in question and who can state an opinion whether the subject has a certain character trait; FRE 405(a)
e. habit: particular activity, routine, or response frequently repeated over a protracted period of time

• evidence of habit, circumstantially to prove particular conduct, generally admissible; FRE 406 "evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice. although few jurisdictions exclude evidence of habit altogether, in some courts evidence of habit is admissible only if there is no eyewitness to the conduct in question. note that the federal rule expressly rejects the eyewitness requirement"

• two criteria to determine whether habit: (a) number of occurrences or nonoccurrences, (b) unreflective nature of acts

III. REMEDIAL ACTIONS (p 27 of best)

a. remedial action

• evidence of post-accident repairs or remedial measures in negligence cases inadmissible (policy objective of encouraging remedial measures) FRE407

• FRE 407: "when, after an event, measures are taken which, if taken previously, would have made the event less likely to occur, evidence of the subsequent measures is not admissible to prove negligence or culpable conduct in connection with the event. this rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment"

• EXCEPTIONS: third-party repairs admissible, sometimes also exception for strict liability cases b/c no incentives problem, maine, ownership of property, when D contends condition can't be corrected, impeachment of witness, where highly probative (? what rule is this ???)

• note this doesn't apply when injury occurs after a change

b. settlement offers

• FRE 408: "evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount. evidence of conduct or statements made in compromise negotiations is likewise not admissible"

• FRE 409: "evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury"

c. guilty plea offers

• FRE 410: "evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions": (1) a plea of guilty which was later withdrawn; (2) a plea of nolo contendre; (3) any statement made in the course of any proceedings under FRCP rule 11, (4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn."; 

• exceptions: "in any proceedings wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it;" or "in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record, and in the presence of counsel"

• if made and received by court may be admitted in civil cases based on same conduct in some cases

IV. HEARSAY
a. generally

• hearsay: FRE 801: an oral or written statement, other than one made by the declarant while testifying at trial or hearing, offered in evidence to prove the truth of the matter asserted; "statement" includes written/verbal acts and non-verbal acts intended as assertions

• FRE 802: "hearsay is not admissible except as provided by these rules or by other rules prescribed by the supreme court pursuant to statutory authority not or by act of congress"

• generally not hearsay: circumstantial use of declarant's words to prove something about declarant (i.e. "i am the king of mars" to prove mentally ill), circumstantial use of declarant's words to prove something about a place (betting/bookie example), surveys, info from animals/machines

• hearsay: monograms/inscriptions/commercial signage (require independent corroboration)

• rule has two possible purposes/approaches:

(a) ensure 3 requirements met: W must testify under oath (encourages honesty and accuracy), be personally present at trial (jury can assess credibility, reinforces effect of oath), and be available for cross-examination (opponent can flush out weaknesses either on sincerity or perception)

(b) avoid testimonial risks of memory, perception, narration (statement ambiguous, incomplete), sincerity

• problematic area (not currently hearsay under FRE): act/assertion not being offered to prove fact asserted but when we look carefully we see it poses same concerns as more conventional forms of hearsay (seaworthiness, will/letters, bookie)

• we could fix by taking 1 of 2 approaches: (a) statements in these cases are nonhearsay, unless opponent can prove that declarant intended to prove assertion in making the statement (b) regular hearsay rules plus any act or statement from which trier is asked to infer belief of speaker, author or actor which belief is used circumstantially to prove truth of the statement,

• FRE 801(c): applies to out-of-court "statement... offered in evidence to prove the truth of the matter asserted"; under 801(a)(2), "statement" includes only express assertion and "nonverbal conduct... intended... as an assertion"; args for FRE approach: (a) more reliable than regular hearsay, (b) simplicity

• recognized occasions where not offered for purpose proving truth of statement

• verbal act doctrine: circumstances where verbal statement essential to establish case b/c part of substantive law (i.e. contract dispute)

• purpose to show probable effect on state of mind

• substantive law makes it consequential that declarant had awareness of knowledge of certain event or circumstance, and she makes statement declaring that knowledge

• declarant's statement disclosing his state of mind (usually admissible under exception for statements of mental or emotional condition FRE 803(3))

• FRE 801(d): statements by party or reps not classified as hearsay when offered against that party; NOTE: 801(d)(1) prescribes specifically defined categories of nonhearsay that constitute departures or exemptions from general definition of hearsay

VI. HEARSAY EXCEPTIONS
a. prior statements of witness (seems to require availability)

• prior consistent statements only admissible to rebut express or implied charge of recent fabrication, improper motive/influence (FRE 801(d)(1)(B))

• prior identifications: allowed for substantive use, provided identifying witness on stand and subject to cross-ex (FRE 801(d)(1)(C))


• prior inconsistent statements: 3 approaches

(a) traditional (small # of jurisdictions): prior inconsistent statements of witness can't be relied upon for truth of matter asserted unless in some other hearsay exception

(b) some states: special exception for prior inconsistent statements of witness: always admissible so long as declarant witness available for cross-ex

(c) FRE 801(d)(1)(A) (majority rule): prior inconsistent statements of witness admissible to prove matters stated if made initially under oath subject to penalty of perjury at prior trial, hearing, proceeding or deposition

b. party admissions: admissions of party or party's representative offered as evidence against that party (doesn't require unavailability)

• FRE 801(d)(2): A statement is nonhearsay if the "statement is offered against a party and is 

• (a) the party's own statement in either an individual or representative capacity, 

• (b) a statement of which the party has manifested an adoption or belief in its truth, (note: i.e. file insurance claim and attach doctor's report)

• (c) a statement by a person authorized by the party to make a statement concerning the subject, 

• (d) a statement by the party's agent or servant (i) concerning a matter within the scope of the agency or employment, (ii) made during the existence of the relationship, or (note: departure from common law, which allows only when express authorization or strictly construed implied authority)

• might be used to prove (a) agency relationship/scope of employment (must be proved by independent statement offered as party admission but can be used as preliminary proof under FRE104(a); (b) agent's fault, (c) principal's fault

• under FRE, statements by predecessor in interest that concern property or right transferred and made while predecessor-declarant owned property admissible against successor in interest (goes against common law)

• (e) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy (note: must have independent basis for existence of conspiracy, per common law and statute in 1997)


• applies in both civil and criminal cases

• no need for indictment/pleadings to charge conspiracy; declarant doesn't have to be party; just has to show conspiracy exists, both parties to it, co-conspirator made statement in furtherance of it (NOTE: conspiracy does not include terminal efforts to conceal its existence: krulewich)

• judge resolves preliminary questions of fact wrt existence of conspiracy, must be proven by preponderance, judge may consider alleged statement itself (bourjaily)
• rationale: notion of responsibility of party for own words; other: no incentive to say something that cuts against you

• no requirement that declarant have personal information of information being relayed

• conduct: generally must prove assertive to be admissible

• silence/failure to take action: judge must find enough evidence for jury to find (a) statement heard/understood by admitting party, (b) latter had opp to reply and (c) in circumstances a protest correct or statement of disagreement would be probable if statement untrue 

• EXCEPTION: if reasonable person would not have protested or made correction, or nonresponse is irrelevant

• vicarious admissions: in some cases, party has expressly authorized someone to speak on his behalf (lawyer-client, for ex) and may be used as admissions

• role of judge: generally accepted that screening mechanism under FRE 104(b)

• privity doesn't mean admissible, but may fall under FRE803(24) or 804(5)

• privy's statement, if disserving when made, qualifies as declaration against interest under FRE 804(b)(3) if declarant unavailable


• guilty pleas admissible in civil action regarding same event

c. spontaneous, contemporaneous, and excited utterances (don't require unavailability)

• 2 conditions: (a) event that's sufficiently startling to render ordinary thought process inoperable, (b) finding that in fact this was a spontaneous statement and not product of reflective thought (contemporaneous nature key)

• present sense impressions: a statement describing or explaining an event or condition made while the declarant was perceiving the event of condition, or immediately thereafter; most states don't recognize (despite FRE 803(1))


• time lapse must be brief


• excitement not necessary


• hearer doesn't need to be in position to observe event/condition


• statement must describe or explain what happened


• statement must be confined to event/condition perceived

• excited utterance: a statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition FRE 803(2)


• longer the interval, greater the chance of exclusion


• no firsthand knowledge required


• can be used against any party against whom it's relevant


• greater risk of perception problems


• trial judge determines (poland)

c. statements concerning declarant's physical or mental condition (doesn't require unavailability)

• FRE 803(3): admissible: a statement of the declarant's then existing state of mind, emotion, sensation, or physician condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will)


• physical condition

• present: admits relevant hearsay declarations in which declarant either by exclamation or narration indicates then-existing bodily condition; growing number of jurisdictions take into acct whether made to physician consulted for purposes of treatment

• under FRE 803(4): statements made for purposes of medical diagnosis or treatment and describing medical history, or past and present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment


• even if no treatment contemplated

• extends to cause or external source if "reasonably pertinent" to diagnosis or treatment

• extends in some cases to past physical condition

• mental condition: statements of declarant's own present state of mind offered to prove state of mind admissible when contemporaneous and state of mind itself is issue in litigation

• court has inferred admissibility of statement of present intention to undertake course of action requiring cooperation of another to serve as evidence that declarant's contemplated act was accomplished (hillmon); does not apply to past acts (shepard: "dr. shepard poisoned me")

• courts increasingly receptive to declarations by deceased person concerning estate or will (FRE 803(3) see above)
d. business records (doesn't require unavailability)

• FRE 803(6) (widely adopted): records of regularly conducted activity. a memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of the information or the method or circumstances of preparation indicate lack of trustworthiness. the term "business" as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit

• so long as entries made in ordinary course of business and for purpose of reliance by business itself and info entered came from individual with personal knowledge, admissible (even multiple hearsay)

• when made with clear awareness of possible impending litigation, inadmissible (palmer v. hoffman - airplane accident)

• applies to hospital records but need independent exception for things patient says; not allowed for impeachment of patient

• applies to police accident reports but reports made in anticipation of litigation inadmissible in criminal trials and admissible in civil trials

• bystander statements inadmissible to prove truth, admissible to impeach (this will depend on prior inconsistent statement rules in various jurisdictions)

• 808(8)(C): not admissible against criminal D unless findings trustworthy

• absence of entry to show event didn't occur may have probative force FRE 803(7) ("evidence that a matter is not included in the memoranda, reports, records, or data compilations, in any form, kept in accordance with the provisions of para (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustwortiness")
• public records (FRE 803(8) (widely accepted): public records and reports. records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness


• custodian need not appear

• must be document/written assertion made by public official or employee acting within official duties

• note ambiguity created by prohibition in criminal trial against D in this rule v. 803(6) and 803(8)

• FRE 803(9): "records or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the report thereof was made to a public office pursuant to requirements of law" not excluded by hearsay rule

• FRE 803(1): absence may be probative

e. recorded recollection (doesn't require unavailability)

• FRE 803(5): a memorandum or record concerning a matter about which a witness once had knowledge, but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness' memory and to reflect that knowledge correctly. if admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party


• W must have insufficient recollection now


• increasingly admissible if W after seeing writing cannot testify accurately

• must be written (can be dictation)

• W must testify to accuracy of writing

f. previous convictions

• FRE 803(22): judgment of previous conviction. evidence of a final judgment, entered after a trial or upon a plea of guilty (but not upon a plea of nolo contendre), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by the government in a criminal prosecution for purposes other than impeachment, judgments against persons other than the accused. the pendency of an appeal may be shown but does not affect admissibility


• must be felony grade


• doesn't include acquittals

g. former testimony (requires unavailability under FRE 804(a))

• FRE 804(b)(1); former testimony. testimony given by one who was a... witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop testimony by direct, cross, or redirect examination

• minority of jurisdictions don't require party to first proceeding either be the same party or predecessor in interest; only that prior testimony first developed/tested by party who had opp to examine witness and interest and motive similar to opponent party in second trial

h. dying declarations (unavailability assumed)

• FRE 804(b)(2): statement under belief of impending death. in a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death


• minority of jurisdictions require actual death


• rationale: necessity, more likely to be sincere (in case person lives)

i. declarations against interest (requires unavailability)

• FRE 804(b)(3): a statement which was at the time of its making so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant's position would not have made the statement unless believing it to be true. a statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement

• can be offered against any party, must be against interest at time of statement, conditioned on unavailability


• doesn't apply if against social interest

j. catchall exception

• admissible only if equivalent circumstantial guarantees of trustworthiness, essential to case, and opponent gives notice

• FRE 803(24): other exceptions. a statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness is admissible, if the court determines that (A) the statement is offered as evidence of a material fact, (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. however, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the particulars of it, including the name and address of the declarant


• split on W's testimony before grand jury when unavailable

• unavailability not required for residual 803 exceptions

k. definition of unavailability (FRE 804(a)): includes situations in which the declarant—

(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant's statement; or

(2) persists in refusing to testify concerning the subject matter of the declarant's statement despite an order of the court to do so; or

(3) testifies to a lack of memory of the subject matter of the declarant's statement; or

(4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or

(5) is absent form the hearing and the proponent of a statement has been unable to procure the declarant's attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by process or other means.

A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying

VII. COMPETENCY AND TRIAL PROCESS
a. competency

• modern rules: FRE 601 does away with formal rules and lets jury decide whether credicble; "every person is competent to be a witness except as otherwise provided in these rules. however, in civil actions and proceedings, with respect to an element of a claim or defense as to which state law supplies the rule of decision, the competency of a witness shall be determined in accordance with state law"

• only disqualification: FRE 603 (oath/affirmation), FRE 605 (presiding judge), FRE 606 (presiding jurors), no opportunity to observe event/hear conversation (FRE 602)

• allows for variation in state laws

• accomplices can testify (washington)

• D must be able to present evidence of X's statements against penal interest even though X available (chambers)

• rule against hypnotically refreshed recollection unconstitutional (rock)

• constitutional to exclude polygraph results (scheffer)

• children can be excluded under 403 if seems that they can't tell truth from falsehood

• many courts have forbidden hypnosis-induced under 403

• old rules: harsh rules at common law: parties deemed incompetent b/c of self interest, people previously convicted of crimes, children, people holding certain religious beliefs, persons with mental disorders

• dead persons rule (abolished by FRE): forbids testimony about transactions with person involved in litigated claim if person has died prior to trial

b. examining witness

• FRE 611: (a) control by court. the court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment; (c) leading questions. leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness' testimony. ordinarily leading questions should be permitted on cross-examination. when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions


• direct examination: choice between narrative and narrow questions

• narrative: may be more persuasive b/c seems spontaneous and natural; carries risk of incompleteness and need for backtracking, risk of hearsay

• specific: greater danger of suggestion

• leading questions: answer is suggested clearly to witness by question itself; inadmissible unless witness hostile, has communication problems, has memory problems, is very young, or just asking for basic preliminary info

• opinion rule: witness may not include in testimony inferences in form of opinion or conclusion if they are unnecessary (excludes expert testimony)

• FRE 701: if the witness is not testifying as an expert, the witness' testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue;(1) witness must have perceived subject or event; (2) shifts focus of admissibility from practical necessity, to helpfulness


• cross-examination



• leading questions always allowed

• American rule (majority): limits cross-ex to subjects/topics covered by direct and matters relating to credibility

• english/massachusetts rule (minority): limited only to relevant topics

• FRE 611(b): cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. the court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination

• privileges: D, by taking stand, ahs waived privileges as to matters relating to her direct testimony, but not as to all relevant matters (FRE 608(b): 'giving of testimony.. does not operate as a waiver... wrt matters which relate only to credibility)

• present recollection refreshed; if W says s/he has exhausted memory, attorney can attempt to refresh by showing writing or other object that might jog memory; then W can testify from own recollection, writing/object not admitted


• W must testify under oath memory refreshed


• judge has broad discretion

• most jurisdictions give opponent right to inspect object before refreshment of recollection

• on cross-ex, opponent can challenge claim that memory adequately restored

• opponent can inspect, introduce object into evidence (FRE 612)

• opponent can probe recollection previously refreshed (i.e. have you had conversation with P's counsel about this? did he attempt to refresh recollection? how?

• order: (a) party initiating action presents evidence; burden of persuasion/production of evidence, (b) opposing counsel conducts cross ex, (c) original counsel can conduct redirect, judge must permit examiner to ask ?s revealed during cross ex (d) can have recross-ex

• can ask to treat as hostile witness (allows you to ask leading qeustions)

• no argumentative questions

• no misleading questions

c. components/order of trial

• (a) case in chief of prosecution, (d) D's case, (3) P's case in rebuttal, (4) D's case in rejoinder

• closing arg: can't allude to evidence not offered or rejected; can't urge that evidence admitted for limited purpose be used for another purpose 

• after closing args, judge instructs jury, sets out applicable law, includes instructions to guide on use/evaluation of evidence, some permit judge to comment on evidence

• stages of jury trial: (a) voir dire, (b) opening statements, (c) P's case in chief, (d) D's case in chief, (e) P's case in rebuttal, (f) D's case in rejoinder, (g) closing arguments, (h) judge's charge, (i) jury deliberation and verdict

• P makes first opening and last closing argument

VIII. IMPEACHMENT OF WITNESSES (INCLUDING 5 MAIN METHODS)
a. generally


• introduction of evidence aimed at discrediting the testimony of a witness


• aimed at one of the testimonial risks

• most common: character attack (i.e. bad character for truthfulness, prior convictions of dishonesty-based crimes)

b. impeachment of one's own witness (forbidden at common law)

• most jurisdictions have abandoned, esp when (a) law requires party to call particular witness, (b) party calls adversary, (c) surprise doctrine: party calling witness surprised by testimony (must demonstrate (i) basis for believing witness would give favorable testimony and (ii) witness's testimony must be affirmatively damaging)

• who may impeach FRE 607: the credibility of a witness may be attacked by any party, including the party calling the witness
c. bad character

• convictions  

• based on dishonesty: FRE 609(a)(2): "evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of punishment"

• some jurisdictions; any conviction of felony and only misdemeanor if illegal act involved false statement; some restrict to felonies only; some allow proof of any conviction no matter grade

• not involving dishonesty: FRE 609(a)(1): if crime punishable by death or imprisonment in excess of one year under law under which witness was convicted, conviction of witness may be admitted subject to balancing test from FRE 403
• against criminal D: FRE 609(a)(1): felony-grade convictions admissible against a criminal defendant only "if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused"

• reversal of balancing decision unlikely (can consider age of conviction, character of prior offense, subsequent history of W sought to be impeached, similarity of past crime with crime charged, centrality of credibility to W's proffered testimony)

• 10-year exception: FRE 609(b): conviction not admissible if 10 years has elapsed since date of conviction or release of witness from confinement (whichever is later); still, judge may admit if "in the interest of justice" if probative value substantially outweighs prejudice; must give advance written notice 

• pardon exception: FRE 609(c): pardon, annulment, or certificate of rehab will render conviction inadmissible if forgiving act was based either on a finding of innocence or rehabilitation

• juvenile exception: FRE 609(d): juvenile adjudications not admissible; in criminal cases, can make exception if "necessary for a fair determination" of guilt or innocence and if witness impeached is not the accused

• how admitted: FRE 609(a): counsel may adduce evidence during cross-ex by asking witness to admit fact of conviction, or may introduce certified or exemplified copy of prior criminal judgment

• details not allowed, W allowed brief ameliorative explanation

• accused may seek in limine ruling on admissibility of prior convictions affecting his credibility (not reviewable)

• prior bad acts 


• majority allow; most require during cross-ex, no extrinsic evidence

• FRE 608(b): specific instances of conduct of a witness, for the purpose of attacking or supporting the witness' credibility, other than conviction of crime... [which generally is allowed by Rule 609], may not be proved by extrinsic evidence. they may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness's character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified

• non-waiver of privilege: FRE 608(b): the giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters which relate only to credibility

• rule: you can't invoke self-incrimination on cross-ex questions that might incriminate you (???)

• questioner must have good faith belief that event occurred, questions must be asked during cross, questioner may not introduce other proof about alleged past act by testimony from other witnesses or any other method

• bad character for truthfulness 

• FRE 608(a): opinion and reputation evidence of character. the credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations; (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise

d. bias (not in FRE but widely accepted): signifies witness's interest in outcome of the case, including a friendly or hostile association with one of the parties that could induce him to color, distort or falsify his testimony

• can do it on cross-ex or by introducing extrinsic evidence; generally, courts mandate must first be done on cross-ex

e. prior inconsistent statements


• usually allowed even if only relates to incidental or collateral matters

• generally collateral unless it could be shown in evidence for some other purpose than impeachment by contradiction; factors: (a) whether challenged evidence casts sufficient doubt on impt testimony that goes to heart of case, (b) whether W to be impeached asserts in unequivocal terms fact to be contradicted, (c) whether collateral point raised first on direct or cross-ex


• if collateral: only on cross ex, no extrinsic (time consumption, distraction)


• if material: extrinsic evidence OK

• foundation: some courts require to ask first abt prior statement and give opp to deny, affirm or explain; minority retain rule of queens, which requires strict foundation 

• FRE 613: (a) examining witness concerning prior statement. in examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to counsel. (b) extrinsic evidence of prior inconsistent statement of witness. extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. this provision does not apply to admissions of a party-opponent

• must be inconsistent (or memory loss)

• some courts: prior inconsistency in form of opinion can't be used to contradict testimonial facts given at trial

• special instruction if it's hearsay

f. defects of capacity (usually sensory or mental)

• capacity to observe; narrowly on cross-ex, lawyer can ask about incapacity; if W denies, opponent almost always allowed to present extrinsic evidence testifying to incapacity

• courts reluctant to admit evidence on intelligence, medical stability, or sanity (jury should be able to get from cross-ex, extrinsic proof complicated)

g. contradiction: allowed on material issues
h. use of extrinsic evidence: generally allowed except for prior bad acts; but for prior inconsistent statement, only if material (not collateral) issue

i. rehabilitating the witness

• not allowed in absence of impeachment; can have incidental background info that infers honesty/credibility, can introduce potentially damaging evidence to diffuse anticipated act

• more generally allowed after impeachment

• consistent statements generally not allowed to rebut prior inconsistent statements (exception where direct charge of fabricating/falsifying story b/c of external influence)

• reputation evidence allowed to rebut convictions

• reputation evidence not allowed to rebut bias

• scientific/medical evidence: some factors (1) time involved in receiving testimony, (2) imptce of principal witness's testimony, (3) nexus between mental condition alleged to exist and testimonial accuracy of truthfulness, (4) adequacy of opportunity for expert to observer, treat, or evaluate witness, (5) whether reliable evidence corroborating principal witness's testimony

IX. OBJECTIONS/PRESERVING ISSUES FOR APPEAL
a. general concepts


• burden for making objections rests on attorneys


• failure to make objection constitutes waiver of objection for purposes of the case

• EXCEPTION: plain error rule: if would seriously affect integrity of judicial process, or where violation of constitutional right in criminal cases


• must object as soon as possible; failure to conform serves as waiver


• preference for specific rather than broad objection but both allowed

• on appeal, overruling of general objection almost never reversed whereas erroneous overruling of specific objection more likely to be


• must exercise judgment about how/when to make objections

X. WRITINGS
a. conditions of admissibility

• tangible evidence must provide trier of fact with some knowledge or understanding it lacked before viewing thing presented

• relevant if it either increases probability of consequential proposition or assists trier in understanding case

• foundation: identification or authentication: must have 1 or more witnesses describe item, supply information about origin, and provide additional testimony as necessary to show item relevant

• "original": identification entails showing thing offered is same item involved in litigated transaction (conditional relevance)

• demonstrative: must have witness identify item or provide explanation as necessary for trier to understand the evidence

• judge provides screening role (FRE 901(a): the requirement of authentication or identification as a condition precedent to admissibility is satisfied by 'evidence sufficient to support a finding that the matter in question is what the proponent claims')

• after foundation, admitted into evidence

b. pictorial evidence

• accuracy of reproduction important: FRE 901(b)(1): exhibit is authenticated by "testimony of a witness with knowledge... that a matter is what it is claimed to be."

c. experiments

• results of carefully conducted experiment can help; might demonstrate probability of certain testimonial assertions

• must be conducted under conditions substantially similar to those existing when contested event occurred; other dissimilarities generally go to wait, not admissibility

d. authentication of writing

• must be linked to source by sufficient evidence whenever relevance of written matter depends on its source; usually need extrinsic evidence

• sometimes if authentication not present, evidence is irrelevant

• ways of authentication in FRE 901(b)


• stipulation by other party


• person who wrote document testifies to i


• (1) testimony by author or witness who saw writing signed


• (2) witness familiar with handwriting


• (3) examples compared by jury

• (4) distinctive characteristics of appearance/contents of document (i.e. contains info likely to be known only by proponent)

• (8) document sufficiently aged (>20 years), regular on its face, found in a place where likely would be located were it genuine

• self-authentication (FRE 902); question for judge under FRE104(a); frequently requires assertion on face of document that it is genuine coupled with reliable indication (i.e. seal) (i.e. from class, • writing purports to be official report or record and proved to have come from appropriate public office; where public office is repository for records proof it came from office is proof it is authentic; also writings/newspapers self-authenticating (902(6) & (7))

e. best evidence rule

• FRE 1002: requirement of original. to prove the content of a writing, recording, or photograph, the original writing, recording, or photographs required, except as otherwise provided in these rules or by act of congress

• if writing recite perceivable event, can either (a) offer testimony of observer or (b) offer writing that records or recites event


• printouts from computers are originals FRE 1001(3)
• FRE 1003: duplicate (i.e. carbons and copies) is "admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original"

• applies to sound recordings and photos (i.e. negative or print therefrom) too FRE 1002

• if original destroyed or lost/unobtainable/original in possession of opponent/collateral matters, production excused (FRE 1004); but no hierarchy of secondary evidence in federal rules; under american rule, parties seeking secondary evidence go through hierarchy (original --> mechanical copies --> handwritten copies --> secondhand copies --> original testimony)

• phonecalls complicated: if W testifies he recognized voice, fulfilled; if called number assigned by phone company, fulfilled; if called business entity, show number dialed assigned to business and conversation related to line of business (FRE 901(b)(6)); however, if W calls and identifies self, insufficent

• judge's role: determines whether jury can reasonably find document authentic

X. EXPERT TESTIMONY

a. generally

• lay witnesses: not allowed to present opinion but sometimes allowed when (a) opinions unavoidable b/c no effective way to express observations in more concrete way or (b) simple opinions that in theory could be broken into constituent parts but routinely made in every day life (i.e. D was sleeping); recent trends give judge broad discretion to permit lay opinion whenever helpful to jury

• expert witnesses: allowed to give opinion within his area of expertise

b. role and qualifications


• judge must determine 

(i) whether subject matter about which expert will testify is sufficiently removed from common experience so trier will benefit from assistance of specialist and 

• FRE 702: if scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert... may testify thereto in the form of an opinion or otherwise."

• examples not allowed: psychologists testifying about reliability of eyewitness testimony

(ii) whether individual has necessary qualifications; look at education and experience, though formal education not necessary and practical experience suffices

c. direct examination


• which facts underlie opinion; expert can become aware of acts in several ways:



• (1) personal exam prior to trial (mild difficulties)



• (2) briefing provided by someone else

• (3) during courtroom proceedings (problem: how to convey to jury what underlying facts expert is relying on)



• (4) when takes witness stand
• which, if any, of specialized inferences or conclusions by expert should be accepted as true

• counsel may ask witness to assume certain facts if prior testimony is consistent and simple; if not, 


(a) at common law, ask hypothetical

(b) today: hypo optional (FRE 702: expert may testify in form of opinion or otherwise, FRE 705: expert may testify in terms of opinion and inference and give his reasons therefor without prior disclosure of underlying facts or data, unless court requires otherwise) 

• FRE 703: bases of opinion testimony by experts. the facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to him at or before the hearing. if of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence; FRE 104(a): judge decides preliminarily whether expert has "reasonably relied" on earlier sources of fact; 

• FRE 704: in most instances an expert is free to give his opinion on an ultimate issue in the case; must assist factfinder; but forbidden in criminal cases - may not "give his opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or the defense thereto"

d. cross-examination and impeachment


• if hypotheticals on direct, cross-ex may need to identify assumptions


• if expert has supplied facts, cross-ex may probe accuracy


• may ask to assume different facts and whether alters opinion


• may probe education or expertise


• may be impeached, most commonly through bias

• may ask about work in field contrary to expert's finding; can use text as affirmative proof of quoted content to contradict expert in jurisdictions where exception for learned treatises (FRE 803(18): learned treatises. to the extent called to the attention of an expert witness upon cross-examination or relied upon by him in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice (are not excluded by the hearsay rule)

e. scientific proof

• evidence that draws its convincing force from some principle of science, mathematics, etc; typically presented by expert who can explain it and scientific principles

• previously, frye standard: where principle/process had "gained general acceptance in the particular field in which it belongs" (note this relies on hearsay of other experts); some techniques, i.e. truth serum, not accepted; others, i.e. voice spectography, bws, etc., established as generally accepted but not to degree to which judges willing to take judicial notice of it; others, i.e. dna and fingerprinting, widely accepted; note: rejected in daubert (rationale: judge doesn't have to undertake ad hoc judgment, disad: sometimes left out new tech)

• FRE 702 different: testimony by experts. if scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise

• in daubert, confirmed; ad hoc determinations w/out regard to liability; trial judge must ask 2 questions: (a) does evidence constitute "scientific knowledge"? and (b) will this evidence "assist the trier of fact?" pursuant to FRE104(a); congress confirms by enacting FRE 702
• blackmun's 4 non-exclusive criteria: (a) whether principles and methodologies involved have been or can be tested, (b) whether they have been subjected to peer review by publication, (c) whether known or potential rate of error is acceptable and (d) whether the underlying principles have gained "general acceptance" in scientific community

• unclear whether daubert applicable to technical or other specialized knowledge: if not: FRE 403, 702, 703 require court to find (1) proffered witness must qualify as an expert, (2) expert's testimony must assist trier, (3) data or facts underlying testimony must be the kind reasonably relied upon by persons in the expert's field, (4) probative force of evidence must not be substantially outweighed by risks of prejudice, confusion, undue delay, or misleading the jury

• DNA evidence: gaining increasing acceptance

• some courts require preliminary finding that proper test procedures followed; others hold it goes to weight

• most courts permit testimony regarding statistical possibility of coincidental match (criticized under FRE 403)

• problems posed by assessment by population database

• polygraph; rejected by frye and daubert standards; majority of courts hold per se inadmissible; minority receive only if parties stipulate prior to exam

• recent appellate decisions indicate polygraphic evidence likely to be admissible by D in criminal trial

• voice ID through spectrograph; courts disagree; accept general methodology but have excluded testimony on other bases

• new psychological and social science evidence: shows people's behavior by showing ways in which people similarly situated typically react to given stimulus 

• examples: BWS done on case-by-case basis, child sexual abuse accommodation syndrome (CSAAS), rape trauma syndrome, battering parent profile


• neutron activation analysis (NAA): exceedingly accurate; courts receptive


• ballistics: scientific analysis of projectiles fired from arms


• detection of intoxication: statutes permit use and prescribe presumptions

• detection of narcotics use: nalline can be used; courts receptive; enzyme multiple immunoassay testing of urine

• blood typing

f. compelling expert testimony


• if going to testify at trial, discovery allowed

• if expert observes event, can be called to testify as to his observations of opinion already formed

• FRE 706: court may appoint expert to aid it in resolution of technical issues; expert is expected to study carefully the case at hand and render unbiased assistance, usually including professional opinion; since expert must prepare extensively, rule properly provides he must consent to his appointment and he is entitled to reasonable compensation

XII. PRIVILEGES

a. generally: 

• privileges excluded b/c their disclosure is inimical to the principle or relationship that society deems worthy of preserving and fostering; policy, not reliability, rationale

• cost: increases risk of error

• benefits: recognition that significantly advances interest, relationship or principle society values highly, moral principle or social policy

• privilege belongs to person vested with the interest or relationship protected by the privilege; may be waived or asserted

• can be asserted by anyone, including W

• P can assert on appeal judge erroneously granted privilege, D cannot argue on appeal judge erroneously denied privilege

• what would you advise client to do if judge rules no privilege? speak then appeal? stay quiet and then appeal and risk being held in contempt?

b. the federal rules

• rulemakers scrapped specific rules, just general FRE 501: privilege in the fed cts is "to be governed by the principles of the common law as they may be interpreted by the courts of the united states in the light of reason and experience"; in  civil actions where state law governs claim or defense, as in diversity cases, the law of privilege in connection therewith is to be determined "in accordance with state law" --> intended to affirm application/content of fed common law, while permitting future development

c. spousal privilege


• testimonial

• one spouse cannot be compelled to testify against another spouse (but is allowed to testify for spouse, against common law rule)

• two rationales: (a) analogous to constitutional privilege/cruel trilemma; (b) importance of marital relationship

• most states have abolished in civil cases; many have abolished in criminal cases (1/3)

• witness-spouse holds the privilege, not defendant-spouse (trammel)

• extends to any confidential statement made between spouses during existence of a legal marriage, not before (minority rules: (a) extends so long as married, (b) court will look into it)

• confidentiality: most courts don't require confidentiality, but rather about testifying against spouse, so even though witness-spouse has told other people, most courts hold doesn't constitute waiver of her privilege not to testify against her husband; however, third party can testify in most jurisdictions (note: this differs where D-spouse holds privilege)

• can't assert when crime alleged is against spouse or child of one of the spouses

• once spouse takes stand, govt can cross-ex


• communication

• limited to confidential communications between the spouses

• rationale: prevents exposure of confidential communications between the two spouses

• vast majority recognize in civil and criminal cases, even if spouses are not parties to the case; clearly about privacy

• communication: oral statement, assertive acts like pointing, non-assertive acts where we can assume spouse would not have acted in presence of stranger (most jurisdictions),older authorities extend to info one spouse discovers if reasonably can said discover took place had it not been for existence of marriage

• confidential: presumed confidential unless suggested otherwise ((a) third person present, (b) tough case: parties present that are part of the communications but not relationship, (c) but no waiver where D tells third party same information)

• holder: communicator only; note that this means statements by person who heard communication to third party would also be swept into privilege

• does not extend to communication prior to marriage

• does extend to communication made during marriage, but after divorce

• private communications invoked selectively while adverse testimony can keep spouse of witness stand entirely

• sometimes exception for statements made in furtherance of an ongoing crime or tort

• in most jurisdictions, survive death

d. attorney-client privilege

• rationale: may promote just legal incomes b/c clients inclined to withhold info if forced to discuss legal problems on non-privileged basis


• attacked: protects liars and criminals

• counterargs: may not be talking about crimes, lawyer is supposed to advocate for client; adversarial system

• traditional formulation: when someone seeks legal advice for an atty, client's communications relating to that purpose made in confidence are permanently protected against disclosure by atty or client unless client elects to waive the privilege

• holder: only client

• client can assert privilege whether or not party to litigation

• communication must be made to attorney for purpose of seeking legal advice

• attaches when prospective client first consults lawyer about representation; remains even if lawyer not retained; stays until atty-client relationship ends

• confidential: need intent for confidentiality; still applies in presence of atty's staff (also doctor, unreasonable eavesdropping, experts, etc); disclosure "i told my lawyer that" to third party constitutes indication of indifference and thus privilege does not apply; if client separately tells third party same info, doesn't destroy privilege

• disclosure of identifying information: when it would effectively disclose substantive communications from client to attorney, even basic info will be in privilege (i.e. if disclosure would reveal other protected information, wrongdoer exception, provide last link in chain of evidence against client)

• protects advice from lawyer to client when prevents effective disclosure of client to attorney

• legal advice: does not include advice about how to commit a crime

• objects: 

• items transferred to lawyer as repository not protected by privilege,

• written communication covered, 

• pre-existing document/object (will, contract, gun, article of clothing) transferred for purpose of getting advice 



• police san search lawyer's offices if grounds for subpoena



• item can be admitted into evidence but not source of it (fisher)

• must be communicating about legal matter


• lawyer can testify to execution of document/mental condition, etc


• must be true reliance (not just boilerplate contract drafts)

• corporate context: corporation can be a client

• who does it apply to? definitely the "control group" (someone empowered to make decisions on the litigation); many groups limit to control group (though rejected by FRE in upjohn), but three other situations: 

• protected sometimes: some minor employee involved in the incident communicates about something in the scope of the employment related to the litigation

• almost universally rejected: an employee communicates about something related to litigation but not in scope of employment  

• most courts recognize: employee required to make a report in the particular incident; requirements (a) primary reason must be to provide info to lawyers, (b) person who wrote report understands it's confidential and treats it as such

• upjohn test: privilege if (i) communication part of corporate purpose to obtain legal advice, (ii) communication "concerned matters within the scope of the employer's corporate duties", (iii) employee knew he was making a confidential statement as part of a corporate purpose to secure legal advice, (iv) statements kept confidential or disclosed in manner consistent with privilege

• subsists after death and may be claimed by estate rep, next of kin

• EXCEPTIONS: (i) when communications advance criminal or fraudulent activity, when client knew or should have known it was criminal or fraudulent; also if, intent aside, client obtained legal services that enabled anyone to commit what client knew, or should have known, was fraudulent act, (ii) when lawyer sued for malpractice, (iii) client refuses to pay attorney, (iv) client asserts affirmative defense of reliance on advice of counsel or calls atty as witnesss, (v) voluntary authorizing disclosure of confidential materials, (vi) not recognized in suits between people claiming some right or entitlement through decased client, (vi) when two clients jointly represented by attorney and subsequently become adversaries

e. physician-patient privilege


• did not exist at common law, now 2/3 of states have statutes

• rationale encourage open an honest communication between doctor and patient where patient seeking medical treatment (some skepticism not needed b/c patient has interest in telling truth regardless of privilege, also sense that it can be used as vehicle for fraud)

• physician: in most jurisdictions, have to be an MD

• patient must be seeking treatment or medical advice for condition, not litigation

• privileged: not only pertinent info patient shares with doctor but also info secured/observed by doctor through examination and tests for purpose of treatment (exceptions: life insurance, court-ordered exam, exam for purpose of litigation solely)

• if not related to treatment, not protected ("i was jaywalking" or finds scar on body)

• confidentiality: nurses/other medical personnel/family members don't break confidence, overhearing is same as in marital context, disclosure to neighbor, etc independently doesn't waive privilege, disclosure "i told my doctor" not protected b/c indicates lack of confidential intent

• holder: patient, not doctor, so patient decides whether to assert/waive

• survives death

• EXCEPTIONS: criminal prosecutions, take stand to testify about own condition (some jurisdictions), malpractice suits, some civil proceedings (worker's comp, child abuse, will contests), call doctor to stand, sue for damages based on injuries, overridden by statutes requiring physician to report certain conditions like gunshot wounds, birth certificates, VD

• although shrinking of privilege at same time advent of psychotherapist privilege that has grown (jaffe)

• when hospital records involved, privilege applies in same way; i.e. might be admissible for hearsay but inadmissible b/c of privilege

• sometimes trial judge has lots of discretion to negate privilege where he thinks it's in the interest of justice

• extends to attorney in applicable situations

f. informer privilege: privilege for confidential agents of govt designed to protect their safety and enable them to act effectively as agents if still in role 

