Elements Outline

Part I: Precedent, Formalism, and Legal Realism

· A case study of the development of a legal rule through precedent

· Winterbottom v. Wright, 1842.  Coachman injured by ill-maintained coach, wants to sue person who had K w/ Postmaster-Gen’l to maintain coach.  Held: no recovery because no privity of K.  Slippery slope argument that privity rule needed to keep cts. from being swamped by litigation.  Overtones that P could’ve negotiated indemnification clause into employment K.
· Langridge v. Levy.  Father buys defective gun, misrepresented as safe, for son, who is injured when gun explodes.  Held: son can recovery despite no privity of K.  If article misrepresented as safe, and intermediary acted as middleman because ultimate consumer unable to buy himself, manufacturer liable for 3rd party injuries.
· Longmeid v. Holliday, 1851.  Injured wife of purchaser of defective exploding lamp wants to sue shopkeeper.  Held: no recovery because no privity of K.  Unless lamp inherently dangerous or fraudulently misrepresented as safe, manufacturer not liable for 3rd party injuries.
· Thomas v. Winchester, 1852.  Injured wife of purchaser from doctor of poison mislabeled as medicine sues bottler.  Held: wife can recover despite no privity of K.  If article is imminently dangerous implement of destruction, such as poison or gun, no privity of K necessary for manufacturer to be liable for 3rd party injuries.  Overtones that this plaintiff, unlike carriage drivers, etc., is helpless to protect herself.
· Loop v. Litchfield, 1870.  Man knowingly buys defective flywheel and uses it for 5 yrs.  Another man, knowing defect, borrows it, and is injured when using it carelessly.  Held: no recovery, because no privity of K and flywheel not inherently dangerous implement of destruction.  Ct. ignores facts of contributory negligence and that plaintiff knew defect.
· Losee v. Clute, 1873.  Mill’s neighbor’s property destroyed when defective steam boiler explodes 3 mths after manufacturer ceded it to mill’s control/testing.  Held: no recovery because manufacturer wasn’t final tester of steam boiler, and because steam boiler not inherently dangerous implement of destruction.
· Devlin v. Smith.  Painter injured when scaffold negligently manufactured by defendant collapsed.  Held: painter can recover despite no privity of K, because scaffold built w/ painter in mind, and defect in manufacturing of scaffold made it inherently dangerous when used.
· Torgeson v. Schultz.  Man, injured by exploding defective bottle of aerated water bought from middleman, sues manufacturer.  Held: man can recover despite no privity of K, because defect in manufacturing of bottle of aerated water made it inherently dangerous to those nearby when used for natural purpose.
· Statler v. Ray Mfg. Co., 1909.  Man in restaurant, injured by exploding defective coffee urn bought from middleman, sues urn’s manufacturer.  Held: man can recover despite no privity of K, because defect in manufacturing of coffee urn made it inherently dangerous to public when put to its natural use.
· MacPherson v. Buick Motor Co., 1916.  Man, injured when car’s defective wheel that was made by sub-contractor crumbled, sued car’s manufacturer.  Held: man can recover since a car is an object that is (1) reasonably certain to be (2) dangerous to ultimate consumer (3) and others (4) if negligently made, and (5) the car was negligently constructed even though the negligence was in the construction of a component not made by D, D is liable for P’s injuries, whether or not privity of K exists.  “Negligence + privity unless inherently dangerous” test forsworn for “negligence + foreseeability” test.
· Cardozo examines precedents—in some cases, redefining what is holding and what is dictum—to show that they come out same way under his rule as under the rule explicitly applied.
· New rule is less indeterminate (dispels “fuzziness” over what “inherently dangerous” means).

· Where times change that invalidate the premise behind a rule, such that strict application of the rule would lead to harsh results, judges are likely to start making exceptions to the rule, even if they don’t acknowledge that that’s what they’re doing.  This is an example of the general proposition that rules that are too harsh produce underground exceptions.

· Cardozo, The Nature of the Judicial Process
· Judges find the law in:

· Precedent

· Differentiate holding from dictum.

· Sometimes conscious rationale for precedent is cover for subtler, subconscious rationale for rule, a rationale that provides internal consistency.

· Logic

· When the internal logic of contrasting lines of precedent collide, appeal to sociology/morality to resolve dispute.

· Morality

· Must be skeptical of this, since judges are product of social class, and thus have inherited biases.

· Sociology

· In close cases, be utilitarian.  Law must be uniform/impartial, but not so much as to be unjust.

· Individual judge’s policy decisions subject to peer review.

· Kuhn, The Structure of Scientific Revolutions
· This pattern of cases and structure of development is similar in many areas of the law.  A principle is announced and embraced.  All judges follow principle, as principle makes sense; then, just lip service, because principle doesn’t seem to work as well in continuing practice, necessitating exceptions and exposing the arbitrariness of distinctions (and not just at borderline cases).  Finally, judge recognizes that principle has already been discarded and therefore reformulates rule.

· Though the decision to reformulate rule is quasi-legislative, moral choice:

· Such moral judgments are unavoidable; judges aren’t phonograph needles, but rather subject to internal prejudices and the mores of time, social class.

· Legislative silence empowers judicial action (implicit legislative delegation).

· Judges uniquely able to do this because of their training, and because subject to peer review.

· Confined to small changes on penumbra of rules.

· Change is necessary to make law predictable and fair (which is goal of stare decisis).

· The emergence of Legal Realism (and its precursors and variants)

· Formalism

· Langdell: law is a self-contained science “wearing blinders”

· Peckham’s opinion in Lochner.
· Holmes

· The Common Law

· “The life of the law has not been logic, but experience.”
· C/l is evolutionary: law of deodands to in rem proceedings in admiralty.
· The Path of the Law

· Epistemic skepticism of moral objectivity (Freudianism)
· Social Darwinism: Buck v. Bell

· Separability thesis: legal positivism
· Morality a tool of social repression (Nietzsche)
· Morality a source of confusion in the law
· Prediction theory
· Practitioner-centered viewpoint
· Focus law on “the bad man” so we can pragmatically harness sanctions to make law order/organize society—utilitarianism.
· Legal Realism

· You can’t “do law” without grappling, at least sometimes, w/ social science, moral philosophy, etc.

· Emphasis on social science.  (Law and Economics is a descendent of this view)

· Judges have a range of choice—no one right answer for every case, especially in the penumbra of rules where things are in flux.

· Judges ought to take explicit responsibility for making policy decisions.

· Brandeis brief.

· Extreme Legal Realism (CLS)

· Cynicism in prediction theory:

· Abuse of holding/dicta: All cases are distinguishable

· How judges rule depends entirely on their social class, or, in extreme cases, on what they had for lunch.

· Legal reasoning is a pretext for “hunches.”

· Rule of men, not of laws.

· Law is an instrument of hegemony

· Dworkin

· False dichotomy of “finding” or “making” law.

· Analogy of the chain novel.

· Adjudication with integrity—in practice, similar to Cardozo (except that everything judge appeals to in making decision is part of law).

· Why should one follow precedent?

· One shouldn’t.

· Discretion allows judges latitude to do justice where rule demands different result

· Old rule is outdated; times/circumstances have changed

· Rule would produce unjust result—Swift, Gulliver’s Travels
· Discretion is inevitable, so why pretend to follow precedent?

· Old rule cannot be applied where law is in flux

· In hindsight, old rule wasn’t being applied, but rather a different rule (Cardozo opinions)

· Rules are impossible to apply (extreme legal realism)

· Doctrine of holding and obiter dictum

· One should.

· Discretion isn’t inevitable

· Discretion only needed at penumbra of rules

· There’s a difference between using and abusing precedent

· Judicial restraint

· Precedents have “stood the test of time” = consensus = operational test of truth

· Harnesses collective reason—Burke, Hayek

· Fairness: treat like cases alike.

· Ad hoc decisionmaking violates Rule of Law

· Law must be predictable—slippery slope to chaos

· Too many exceptions guts rule

· The more complicated the web of rules and exceptions to them, the less likely judges will be able to apply them fairly

· Undercuts system’s integrity and people’s obligation to obey it

· Even if law is somewhat wrong, must have “fit” as well as right result—Dworkin

Part II: Coercion, Consent, and Contract: The Nature of Free Choice

· Pro-Freedom of contract

· Maximizes personal autonomy

· Parties to contract benefit

· Risk-compensation differential—people expose themselves to risks for off-setting benefit (higher wages, regard from others)

· Society benefits

· Command economy is necessarily worse than market economy because of pervasive lack of information; whereas at least the market economy (freedom of contract approach) draws upon collective info of society (Hayek)

· Con-Freedom of contract

· Externalities

· Non-parties to the contract are affected in positive or negative ways—it’s highly doubtful that the parties to the contract considered everything/everyone when deciding whether to contract

· Examples: polluting factories, contract killings, workers forgoing worker’s comp for higher wages fail to account for family

· Limiting freedom of K achieves end of market economy—efficiency—by forcing parties to account for nonmonetizable externalities.

· Must be cautious when motive for limit on transactions is distributional rather than paternalistic.  Example: justifying zoning to preserve open spaces on paternalistic grounds (good for urban poor recreation) but where real goal was distributional (boosts land values in suburbs) = bad

· More persuasive when parties are unaware of externality (workers unaware of full cost on families of caring for them if injured) or have incentive to ignore externality (pollution)

· Moralisms—generally unconvincing; we want to live a world where personal autonomy outweighs other’s bothered feelings, even if they’re willing to pay money to back up said feelings.  It may well be that those with bothered feelings are affected, but those whose freedom would be curtailed are affected in a categorically more intimate way.

· Is the moralism monetizable?  Are their feelings bothered enough for them to back it up w/ money?  (Look for other reasons—e.g., paternalistic concern for other’s welfare, rather than focusing solely on 3rd parties’ bothered feelings)

· Incapacity—minors, incompetents

· Can be acquired—learned helplessness

· Less persuasive—do we let this category of persons make other sorts of decisions?  What sets this decision apart from those decisions we let them make for themselves?

· Information failure—if people don’t really know the value of the next best opportunity and the instant choice’s costs, how can it be said that there has been a choice?

· It’s easy to lie with statistics

· Innumeracy and functional illiteracy is pervasive

· People can’t foresee long term costs or unusual risks

· Less persuasive—is this case similar to other cases in which we presume that people have adequate information to make their decision?  Would giving more information result in an overreaction?  Is more information really available?

· Bounded rationality—people are rational only to an extent

· Heuristics—a product of evolutionary psychology; they work really well in most circumstances w/ minimal effort (short-cuts), but in other cases they lead to systemic errors

· Representativeness—ignoring the base rate in favor of other information that may or may not be relevant (e.g., even if 90% are sample space are farmers and 10% are librarians, if told that someone likes to read and is quiet, people will guess that the person is a librarian)

· Availability—people think an event is more probable if they can think of occurrences of it happening (e.g., subjective probability of traffic accidents rises when one sees a car flipped over by road)

· Anchoring—people insufficiently adjust from starting guesstimate (e.g., people assume 5*4*3*2*1 > 1*2*3*4*5)

· Less persuasive—is this case similar to other cases where we don’t worry about bounded rationality?  Would giving better information cause an overreaction?

· Collective action problems

· People don’t want to violate social norms for fear of social stigmatization (Mill).

· Therefore, people will go against their true desires (e.g., NHL players refusing to wear helmets until required) so as to conform with societal norms (to be manly)

· However, some supposed collective action problems are complicated by the fact that a sizable contingent really doesn’t want to violate the social norm.  Here, the cost of forcing people to comply would be greater than the benefit gained from freeing people from social pressure.

· Also less persuasive where the reaction of one’s peers are precisely what one party wants (e.g., a soldier wants to volunteer so that all his buddies think he’s a hero)

· Adaptive preferences—“sour grapes” (Stockholm syndrome, institutionalized “lifers,” the parents of black schoolchildren in the freedom of choice plan in Green who kept their kids at the inferior black school)

· Mechanism of reducing cognitive dissonance whereby individual adjust their desires in reaction to the possibility of achieving them (i.e., false consciousness)

· The danger w/ this sort of argument is that it requires people to shed their skins/personas and make choices of preference; however, how can disembodied entities say that A is better than B?  The risk is that the person positing adaptive preference formation in others is forcing his own preferences/worldview/cultural biases on those others (e.g., conquistadors “converting” the Native Americans.)—the Hayekian problem.

· Therefore, when someone asserts this argument, they bear close scrutiny to see whether their motives are really distributional rather than paternalistic (e.g., urging women to be subservient was thought to be in their best interest because it was a prerequisite to doing well in the workforce; however, such arguments were really meant to further the economic subjection of women through sexual coercion and the sexual subjection of women through economics).

· Look for some sort of external coercion that causes adaptive preference formation (e.g., Stockholm syndrome).

· Crystallization—some social norms are so ingrained despite their injuriousness that the harm has not crystallized into a cognizable injury, such that the parties can contract around it (e.g., sexual harassment)

· Information asymmetry—in certain relationships, one party will necessarily know less than the other party about the item over which they are bargaining.  For example, a job applicant knows himself much better than the interviewer does.  If parties can contract away certain protections, the applicant’s failure to bargain away the protection labels them, in the eye of the interviewer, a troublemaker, and thus riskier to hire.  Applicants cannot signal that they value the protection without signaling that they are troublemakers.  (This undercuts the argument for risk-compensation differentials, in that people who value a protection higher than the typical applicant are unduly penalized in the offered compensation+protection employment package, thus encouraging people to forgo protection in order to get a certain compensation level.)

· Coercion—“my poverty but not my will consents”

· Coercion exists whenever there is an abuse of monopoly power, in that the monopolist, by dint of his cornering the market on a given product, can extract monopoly profits from consumers who have no other opportunity to obtain the product.

· One way of combating a monopoly is to create another monopoly—e.g., if there’s one employer, unionize, the effect of which would be to raise wages at the cost of increased unemployment.

· Whenever there is a continuing cycle of poverty due to monopolists, the difficulty in constructing a bilateral monopoly is in the possibility of free riders (scabs), who take the wages offered out of necessity, thereby undermining the effectiveness of the union.

· More persuasive when there is some sort of abuse of unequal bargaining power; the mere fact of unequal bargaining power in and of itself is insufficient.  How is this case different somehow from other decisions that we do not consider to be coerced (e.g., taking a particular job, choosing probation over prison sentence)?

· Anticommodification

· Certain things should not be treated as fungible because they’re irreplaceable—babies

· Less choice is better because it frees people from putting relative value on priceless goods (e.g., babies, their dignity)

· Monetizing relationships is alienating, and renders certain relationship impossible by redefining the character of the relationship upon economic grounds when what is desired is not really the good exchanged in the relationship but rather the relationship itself

· Certain goods are valuable in that they are desired, but cannot be gotten for money (love, etc.) because they can only be gotten in the context of a certain relationship.

· E.g., friendship is a good; but there is no friendship available on the NYSE because all arrangements in the marketplace are profit-maximizing

· E.g., people donate blood for altruistic reasons (and to feel good about themselves), but if you pay for blood, you transform donors from altruists to suckers

· However, remember that we allow commodification of all sorts of things (e.g., health).  How is this different?  Would it dry up donations?  Make certain relationships impossible?  Unduly tempt the poor?  Make certain goods unavailable to the poor (who couldn’t outbid the rich)?

Part III: The Dilemma of Rules and Discretion

· The virtues of “the rule of law”

· Rules good, standards bad

· Standards are wasteful—it is very expensive to hold individualized hearings

· Standards allow for discriminatory and arbitrary enforcement behind a smokescreen of legitimacy—executive officials charged with enforcing a standard can do so discriminatorily, a risk especially pronounced in a heterogeneous society.  Minorities are more likely to be victims of discriminatory enforcement because (1) it’s less likely that official will be of same persuasion, and (2) because it’s less likely that people of similar persuasion will have sufficient political sway in community to object.

· Rules force decisionmakers to ignore characteristics of litigants that shouldn’t matter—age, sex, race, etc.

· Less persuasive—community is homogenous

· Rules are predictable

· People can determine how to conform their behavior to the demands of the law.  If law is too vague for people to know what behavior is banned, they don’t know how to regulate their authority, so how could they have moral obligation to obey the law.  (Fuller)

· The more the state “plans”—tailoring governmental policies to circumstances (i.e., discretionary regime)—the more difficult planning becomes for the individual.  (Hayek)

· Less persuasive—repeat players will know how standards are applied

· Even if rules are over- or under-inclusive, people know that in advance.  “Because you knew in advance of over- or under-inclusiveness,” you were able to alter your behavior; you have little basis for complaint now.”

· Rules are fair

· If everything is rules-based, the democratic process will ensure the justice of rules.  Where rules apply equally, the legislature will enact a regulatory scheme that provides equality of opportunity (Justice Jackson’s concurrence in Railway Express Agency)

· Only where rules are general is the government impartial.  When governmental policies are tied to circumstances (i.e., discretionary regime), the government is inevitably making value judgments between ends, which invariably are made in reference to the perceived “desserts” of individuals (e.g., better wages for those employed or higher employment?  More extensive services for sick or more milk for children?)  That is, a discretionary or standards-ruled regime increasingly becomes status-based—i.e., what status you have determines what you “get.”  Only rules of general applicability provide equality before the law that is the sine qua non of fairness.  (Hayek)

· The requirement of having to pass general rules forces legislators to think of public interest, which ensures rules will be fair. (Rousseau)

· However, this needlessly assumes a public interest rather than interest group theory of legislation

· Rules preserve dignity—a regime of general rules avoids the situation where one person is subject to whim of another.  Rules create a desirable impersonality that avoids face-to-face humiliation of subjection to another’s will.

· Standards good, rules bad

· Rules are crude/dehumanizing—they are over- and under-inclusive, which is the price of the ease of mechanical application.

· Less persuasive—where problem of over- and under-inclusion is slight and risks from ad hoc decisionmaking are great

· Standards allow for perfect justice—it’s impossible to draft a rule that would cover all the circumstances that discretion can because standards are flexible to the situation

· Standards are fair—they allow for substantive rather than merely procedural equality before the law.  “The law in its majestic equality forbids the rich as well as the poor to sleep under bridges, to beg in the streets, and to steal bread.”  (Anatole France)

· Rules provide a roadmap for evasion—the more specific the laws are, the easier they are to evade

· Rules merely drive discretion underground

· “Practical wisdom”

· Not all knowledge is technical and susceptible to formulation in rules (doctor’s bedside manner)

· Ethical decisionmakers harness their experience (craftsmanship from Llewellyn) to evaluate the applicability of moral precepts to the particulars of the case at hand.  The source of the moral precepts is either (1) that of those who are subject to authority, making it predictable; or (2) that of decisionmaker, which may be subjective but can ennoble those who are subject to authority.

· The value of individualized decisionmaking (Nussbaum, Aristotle)

· There’s something to be celebrated in human capacity for judgment (Oakeshott)

· Distinction between rule and discretion isn’t a sharp one

· Rules contain ambiguities—pure rule-governed regime is impossible.

Part IV: The Interpretation of Statutes

· Plain language argument—first resort (never concede that the language is against you)

· Words alone, words in context of whole statute (textualism)

· Methods

· Identify a hypothetical in which the statute clearly does (or doesn’t apply), and then make reductio ad absurdem argument that if the statute doesn’t also apply (or not apply) in the instant case, it cannot logically apply in the hypothetical case.

· Where language is broad, general, and redundant, the argument for stretching slightly is more persuasive.

· Canons of construction

· Expressio unius est exclusio alterius—the expression of one thing is the exclusion of the other

· Counterintuitive: to say that “All men are mortal” is not to say that women are not.

· Is only true in speech when there is special emphasis on the key word (e.g., “men”), but there isn’t emphasis in written statutes.

· However, can be appropriate—e.g., if state constitution’s Confrontation Clause reads, “In criminal prosecutions, the accused shall have the right … to meet the witnesses face to face,” and it is enacted in 2001, it is very likely that the legislature did not intend to provide an exception for witnesses testifying via closed circuit TV.
· Esjusdem generis— where general words follow specific words in a statutory enumeration, the general words are construed to embrace only objects similar in nature to those objects enumerated by the preceding specific words.

· The problem of “any other” tacked on to end of list is that the phrase either means nothing or it renders the list meaningless

· Criticisms:

· Canons are equal and opposite (Llewellyn)

· Canons, rather than offering certainty, merely encourage judicial activism and cloak it with formalism—the “pretty playthings of the law.”

· Justifications for textualism

· Only statutes are pedigreed; the legislature enacted the statute, not the legislative record

· Forcing statutory interpretation to be limited to text of statute reins in judicial discretion and disciplines judges

· Disciplines the legislature and forces them to make the hard political decisions rather than the courts.  You don’t want to allow interest groups to win battles in the courts that they couldn’t win in the legislature

· If legislature allowed to write vague laws because they could count on the courts to bail them out, you face all the dangers of discretionary enforcement, unpredictability, etc.

· Criticisms of textualism

· But textualism allows judicial activism—the “minimalist” judge “who holds that the purpose of the statute may be learned only from its language” has more discretion than the judge “who will seek guidance from every reliable source.”  (Justice Aharon Barak of Israeli Supreme Ct.)

· Textualism is fetishistic—don’t strictly apply a statute where the result would be absurd (e.g., a scrivener’s error)

· Courts are partners with the legislature in policymaking

· The problem of lapse of time—shift in constitutional theory between enactment and judicial interpretation of a statute.  For example, the breadth of the commerce power expanded drastically the 1930s, and so statutes enacted before 1930s regulated up to extent of commerce power as understood at that time.  Should modern cts. expand the scope of these regulations up to the breadth of the commerce power as understood today or limit the scope of the regulation to the scope of the commerce power as understood at time of enactment?

· Do we want to make statutory construction relative to date of enactment?  (The problem of predictability)

· Spirit of the law

· Legislative history

· Materials

· Records from the debates

· Committee notes—while most of debates occur in committees, it isn’t necessarily true that when Congress votes to adopt a bill they are so voting because of the reasons expressed in the committees’ debate

· Drafts edited out of legislation—drafts can change for many reasons (e.g., whim), only some of which are meaningful (e.g., legislative compromise)

· Post-enactment comments—completely irrelevant; they aren’t the enactors anymore

· Appropriations and repeal by implication

· Justifications for use

· Can give guidance to court in determining legislative intent

· Criticisms of use:

· Empirical difficulties

· Where to draw the line separating useful from nonuseful legislative history

· Judges are not well equipped to be historians

· Danger of selective use of legislative history—the legislative history is ALWAYS ambiguous, somehow.

· Pedigree theory (textualism)—it is the statute and not the legislative history that the legislature enacted into law

· But the “minimalist” judge “who holds that the purpose of the statute may be learned only from its language” has more discretion than the judge “who will seek guidance from every reliable source.”  (Justice Aharon Barak of Israeli Supreme Ct.)

· Remember that statutes are, in general, not confined to the events that led up to it and prompted its enactment (unless there is strong evidence in the language of the statute that one can latch onto to limit the statute’s effect to the events that prompted it).

· Moreover, the plain language of the statute has much more weight than the legislative history.

· Objective purpose, “Legal Process”

· When faced w/ statutory interpretation question, figure out what the purpose of the statute is (because legislature always acts w/ a purpose because reasonable people don’t act w/out purpose) and interpret statute to give effect to its purpose

· Argue that one interpretation more effectively accomplishes purpose of statute; alternatively, argue that an undesirable interpretation could not be administered effectively or involves making difficult determinations, perhaps over a long time period

· Congress wanted a statute that “works.”

· Identify possible legislative purposes that are more consistent with one interpretation than another (e.g., purpose of statute was X, this case is not like X; but purpose of statute was also Y, and this case is like Y…)

· Justifications

· Courts are really partners w/ Congress in policy making.  Congress makes the policies and Court helps apply them
· Legislatures pass statutes aimed at particular problem; however, the statutes are broader than that specific situation and apply elsewhere.
· Criticisms

· Empirically, determining the purpose behind a statute is impossible because groups don’t have purposes (Radin).

· This is kind of ridiculous.  Even if there are a multiplicity of subjective purposes motivating a statute, there are objective purposes that can be gleaned by looking at a statute

· Statutes don’t have a single purpose.  There are always cross-cutting purposes in statute.  (e.g., Endangered Species Act: purpose is to protect endangered species; however, not at all costs, because clauses in the act indicate that there’s a limit to how much protection endangered species get)

· Sometimes you can’t determine what purpose of statute is.  (e.g., Weber: Blackmun says purpose of statute was to combat and remedy past discrimination, but dissent says purpose of statute was to achieve colorblind society)

· Judges lack the imagination to determine the purpose of a statute, and that what they will do in practice is assume that the legislators were people just like themselves, so that statutory construction will consist of the judge voting his own preferences and ascribing them to the statute’s draftsmen (Judicial activism results because determining the purpose of statute is as slippery as stating the holding of a case).

· But the irresponsible judge will twist any approach to yield desired outcome, and stupid judge will do the same unconsciously.  If you assume a judge who will try w/ aid of reasonable intelligence to put himself in place of the enacting legislators, then he will do better if he follows this approach than if he tries to apply the canons.

· Public choice criticism: this is too naïve, legislation is all about special interest groups, not about problem solving by rational people.

· Judges perhaps should be more active and creative in interpreting statutes to ensure that legislation is for public interest, because legislative process corrupts lawmaking whereas the courts are relatively insulated from political pressures

· Demand side influences on legislation—medium-sized special interest groups that enjoy optimal combinations of free-riding avoidance, weak opposition, voting power, resources, and economies of scale will do best in influencing legislation in their favor

· Supply side influences on legislation—“issue bundling,” territorial representation (pork barrel politicking, incumbency protection)

· However, separation of powers—courts are to interpret, not revise the laws.  (Relative institutional advantage of legislature is that it is more suited for debate, fact-finding, etc.)  Courts must respect legislative compromises.

· The unforeseen situation—to require legislative amendment or to interpret statute so include new situation?

· Require amendment—separation of powers argument that legislature is proper body to make policy judgments (relative institutional advantage of legislature is that it is more suited for debate, fact-finding, etc.)

· If statute enacted after situation arose or was foreseeable, the case is stronger for reading the statute as intentionally excluding the case at hand.

· Example, if state constitution’s Confrontation Clause reads, “In criminal prosecutions, the accused shall have the right … to meet the witnesses face to face,” and it is enacted in 2001, it is very likely that the legislature did not intend to provide an exception for witnesses testifying via closed circuit TV.
· Interpret statute to cover new situation:

· Meta-intent: legislature probably intends for court to fix unforeseen problems that arise w/ statutes; the legislature wanted a statute that worked.
· Example: in Weber, Congress probably didn’t consider when enacting Title VII the damned-if-you-do, damned-if-you-don’t problem facing employers (Blackmun).  Courts should interpret Title VII to allow voluntary AA so statute can “work.”
· Implicit legislative delegation—are words of statute general or contain common law concepts, or is the language very specific?  Generally worded statutes or statutes that contain common law concepts may be evidence that legislature intended for judges to have wide latitude in interpretation.

· Strict construction of statutes, though putatively formalistic, is really a substantive tool for strangling gov’t intervention with status quo:  There is a story of VT justice of the peace before whom a suit was brought by one farmer against another for breaking a churn.  The justice took time to consider, and then said that he had looked through the statutes and could find nothing about churns, and gave judgment to the defendant.  (Holmes, the Path of the Law)

Part V: Moral Objectivity

· In what sense, if any, can moral judgments be said to be objective?

· Relativism—every society and every subculture w/in a society has a moral code that is shaped by the exigencies of life in that society/subculture rather than by any intuitions of a transcendental morality—the “anthropologist’s heresy”

· Moral principles can certainly be judged, however, on functional (i.e., whether the principle is adaptive) or empirical (e.g., whether virgin sacrifices prevent drought) grounds

· Some ethical precepts are universal—e.g., the golden rule

· However, in identifying these norms, we risk being dogmatic or parochial (i.e., defining norms in question-begging way)

· Does the answer make any difference to legal argument?

· The court’s imposition of its own value choices contradicts majoritarian premise of democracy (Bork)

· That means that some value choices are legitimate; otherwise, if all value choices are relative, then it couldn’t be said to be wrong for the court to impose value choices on the masses

· Disagreements about moral judgments are inevitable

· Function of:

· Irrationality

· Conflicting self-interests

· Difficulty in and differences in assessing/weighing evidence, as shaped by personal experience

· Therefore, gov’t shouldn’t be dogmatic, but also shouldn’t retreat into formalist minimalism to avoid making hard decisions

· Moral judgments are justifiable if they are Pareto superior

· Justice as fairness = (1) equality in the assignment of basic rights and duties, (2) social and economic inequalities are just only if they result in compensating benefits for everyone, in particular for the least advantaged members of society

