Final Draft

Civil Procedure (I)
I.
Introduction to Civil Procedure

A. Procedure and Power.  Generally speaking, a court will reverse on technical grounds  if the issue is substantial enough so that the court must set the correct precedent (distinction between an “error of the court” and a “clerical error”)
a. Federal Jurisdiction falls squarely in this realm of “substantial issues”

i. Parties are required to state the jurisdiction of the court in the initial complaint (Rule 8(a)(1))

ii. Lack of subject-matter jurisdiction defense may be made at any time – it is the most favored defense (Rule 12(b)(1))

b. Jurisdiction of Federal Court is articulated by Article III, Section 2 of the Constitution, granting Federal jurisdiction in:

i. Constitutional and Federal law

ii. Cases involving ambassadors, ministers, and public counsels

iii. Admiralty/maritime cases

iv. Cases in which U.S. is a party

v. Cases b/t two or mores states

vi. Between a state and citizen of a different state

vii. Citizens of different states (diversity)

viii. Between states/its citizens and foreign subjects or nations

c. Capron v. Van Noorden. Capron brought action of Case against Van Noorden in the Circuit Court of NC (note: This type of Federal Court no longer exists). Record did not establish the citizenship of the plaintiff.  Plaintiff, lost and appealed on an error of the court.  

i. Van Noorden had won on the merits in the lower decision

ii. Supreme Court held that the Circuit court failed in its responsibility to determine its jurisdiction: “the [consent] of the parties could not  give jurisdiction.” 

iii. The Court has a duty to determine jurisdiction, its failure to do so constituted an “error of the court” sufficient to support an appeal

iv. And, since defendant in error (Van Noorden) did not show for the appeal, P won judgment. 

B. Systems of Procedure and Models of Judicial Behavior

a. Broadly speaking, we want our courts to achieve the following goals:

i. Mechanism for collecting information and resolving conflicting stories

ii. Mechanism for the application and/or creation of law (substantive justice in the narrow conception that the results will comport with substantive law as given)

1. Idea is that we will get consistent results in similarly situated cases
2. Dispute resolution in a legitimate and acceptable way, with some clarity generated for future activities

iii. Procedural justice (the right to participate in the process)

iv. And we want this cheap and efficient.

b. Presented with different alternatives in constructing a “theoretical” judicial system, which is dependent upon (i) objectives, (ii) the procedural model at work, and (iii) the judicial behavior the system will tolerate/require

i. Possible Objectives

1. Truth: Determining the facts of the case
a. Not all cases have issues regarding facts, sometimes its issues are regarding the law and the application of the law (hence, say, Rule 12(b)(6))
b. “Truth” being truth as found in the record, not necessarily truth in a metaphysical sense (though this sense of the word could enter into it)
2. Law and the creation of law

3. Justice
a. Procedural Justice (enabling both parties to say “the process was fair”
b. Substantive justice (justice that meshes with the substantive law)
ii. Possible adversarial models

1. Adversarial: the adversaries (and not the arbiters) are the prime movers in the case
2. Investigatory (this seems to be at work in Band’s Refuse)
a. German system is investigatory
iii. Possible judicial behavior(s):

1. Some neutral arbiter, like an umpire
2. A “Crusader” (Band’s Refuse)
c. All of these objectives are included in Rule 1: “[The Rules] shall be construed and administered to secure the just, speedy, and inexpensive determination of every action.”

d. Limitations/advantages of the adversarial procedural model

i. Allows full participation by the parties, the quality of that participation is up to the parties

ii. However, the full Truth (in the metaphysical sense) might not come out

iii. Judge might also not have all full information on the subject

iv. No matter how much you tell a judge not to think about “Truth” and “Justice” they will do it anyway 

v. This system works fine in simple cases, but what about if you have 1,000 simultaneous asbestos cases?

e. Fuller writes that a judge has maintained this “impartiality if:
i. Judge does not act on his own initiative, but on the application of one/both of the parties
ii. Judge has no direct (even emotional) interest in the case
iii. Judge confines his decision to the issue at hand
iv. Judgment is based on the present controversy, not simply the fear of some future disagreement
v. Judge decides  solely on the basis of evidence and arguments
vi. Each side is given ample opportunity to make their case

f. Band’s Refuse and the problem of the Crusading judge (NOTE: Band’s involves State law, not Federal law, and it’s in a state – not federal – court).

i. Case begins in NJ trial court.  Plaintiff had had a contract with a company based in Fair Lawn for refuse removal

1. Ordinance would prevent them from hauling; plaintiff believed this was a restraint of fair trade and Copassos got their contract fraudulently

2. Copoassos ultimately entered the suit as a defendant seeking an injunction to stop the plaintiff from hauling garbage

3. Court found judgment against Capasso’s (a co-defendant) that

a. Voided their garbage removal contract with the borough

b. Declared illegal and voided ab initio all payments made by the borough to the Capasso’s

c. Set aside as illegal and voided ad initio a supplement to the borough sanitary code

d. Awarded the borough approx. $300K from Capasso’s

ii. Appellate court reversed and remanded the case.  The trial judge had denied substantial due process to the Copoassos by: 

1. Adding new issues over the course of the trial

2. Calling witnesses beyond a reasonable measure of impartiality 
3. Examining witnesses beyond a degree of imparitiality
4. Prepared his own evidence

5. Appointed an amicus curiae as, practically speaking, an independent prosecutor

6. Not allowing insufficient time for respondent to prepare to a complaint

7. Not allowing proper discovery (witnesses) and time to prepare

8. Allowing defective pleadings (shifting the cause of action in successive pleadings) and creating causes of action after the final pretrial conference
iii. Many of the things the judge did (appointing an amicus, asking questions of witnesses) are permitted, but only so long as the court maintains the appearance of impartiality.  The trial court went too far.

1. Haitian Refugee Center v. Civiletti, 503 F.Supp. 442 (S.D.Fla. 1980): “Federal Courts are not roving engines of justice careening about the land in search of wrongs to right.”  

2. Trial judges may interrogate witnesses in order to “make the testimony crystal clear or the jury.” Ross v. Black & Decker, Inc. 977 F.2d 1178, 1187 (7th Cir.1992)

g. Managerial model for procedure.  Rule 16 gives judges broad powers in terms of their management of the case.  In its modest form, the goal is to facilitate the conclusion of an adversarial action
i. Judge ought to be free to focus parties on the issues the judge deems critical (Rule 16(c))in order to:

1. Give rational order to the proceedings (Rule 16(a) and (e))

2. Expedite Resolution (Rule 16(b))

3. Create a focus on settlement (Rule 16(a))

a. Also, Rule 16(c)(9): the court may take appropriate action, with respect to (9) settlement and the use of special procedures to assist in resolving the dispute when authorized by statute or local rule”

b. Allows for ADRs

ii. Rule 16 is something of a departure from the adversarial model, it authorizes the judge to function as a  managerial fixer in the situation of pre-trial settlement

iii. Kothe v. Smith, 71 F.2d 667 (2d. Cir. 1985): District courts may not coerce settlement. 

1. Trial judge made a recommendation that the parties settle b/t $20,000 and $30,000, threatening sanctions for the party responsible if a settlement in this range was reached during trial

a. P had told judge his client was willing to settle for $20,000, though Smith had never heard a demand of less than $50,000

b. Judge never communicated this to the other party

2. Case settled on the first day of trial – at which P testified – for $20,000

3. Smith and Smith alone was ordered to pay fees
4. Smith was not required to pay $20,000 simply b/c the court wanted him to; nor did the court have reason to fine Smith alone
iv. Note: a district court cannot compel parties to stipulate to facts.  J.F. Edwards Construction Co. v. Anderson Safeway Guard Rail Corp., 542 F.2d 1318 (7th Cir. 1976)

v. The limits of the judge’s discretion/managerial powers can also be a function of the size and scope of the litigation itself.  

1. Agent Orange class action suit; Judge Weinstein involved himself intensely in the details of the case

2. When an initial settlement was reached ($200MM), judge refused to allow it as it was “too high” given the weakness of P’s case and would encourage mass tort litigation; eventually settlement of the preferred $180MM was reached
a. Samaha thinks that the Ps might have had a different assessment of the judge’s “preferred” sum than the Ds
3. Generally held that the judge’s discretion was based on the confidence he had generated throughout the process
C. (Rewards and Costs of Litigation) Prejudgment seizures and Due process.  Pre-judgment seizure occurs when plaintiff asks the court to take possession of an object (prior to adjudication) when the actual ownership of the item in question is the matter before the court.
a. Types of pre-judgment remedies (Rule 64)
i. Garnishment: A judicial proceeding in which a creditor or potential creditor asks the court to order a third party who is indebted to or is bailee for the debtor to turn over to the creditor any of the debtor’s property held by that third party (e.g., wages or bank accounts); plaintiff initiates garnishment as a means of pre-judgment procedure
1. Garnishment was the first type of pre-judgment remedy to attract the attention of the Court as a violation of the 14th Amendment

2. Sniadach v. Family Finance Corp., 395 U.S. 337 (1969).  Court held that the “tremendous hardship” imposed by the seizure of this “special type of property” the state law allowing attachment was unconstitutional w/out notice and an opportunity to be heard b/f garnishment was issued.
ii. Replevin: The appropriate remedy in all cases where the object of the suit is to recover possession of specific goods and chattels, to the possession of which the plaintiff claims to be entitled at the time of instituting the suit
1. Detinue: An action of replevin can be maintained as an action of detinue if the writ of replevin is denied – the court does not dismiss the action
2. Trover (not a pre-judgment remedy, but it’s interesting): When goods have been converted and not returned by a tortfeasor, an action in trover lies (trover is to conversion as ejectment is to trespass)
a. Damages are typically measured by the value of the goods at the time of conversion plus any interest deems proper

b. Fuentes v. Shevin, 407 U.S. 67 (1972) held that due process was violated by pre-hearing seizures of property as permitted under historic replevin practice.  Case focused on the relevant replevin practices in PA and FL.  Fuentes should be interpreted as an extreme restriction of pre-judgment remedies.  Ex parte seizures are only permitted in “extraordinary circumstances.” This is easy to apply, but rather cumbersome.
i. Fuentes had bought some household goods on installment.  A dispute arose over the servicing of the goods and Firestone Tire, Inc. had the goods replevied. 

ii. FL: In order to get seizure under replevin, petitioner required to
1. Fill in blanks on appropriate form document

2. Get the clerk to sign/stamp the form

3. Post bond in double the value of the property to be replevied

4. No requirement that applicant make a convincing showing that the chattels were wrongly detained

5. Officer retains possession of the replievied chattel for three days, during which time the adverse party may regain possession by posting bond of double value

6. There will eventually be a hearing, but the adverse party only received notice of this hearing at the time the chattels are replevied

iii. PA: requirements are even less stringent:

1. No requirement for a hearing on the merits of the conflicting claim, if the adverse party wants a hearing he must file a lawsuit himself

2. Party initiating replevin not even required to initiate a court action at all, need not even formally allege ownership.  Simply has to file “an affidavit of the property to be replevied”

3. Adverse party does have three days to recover w/a counterbond (like FL)

4. Court is particularly impressed by the fact that the PA law allowed an ex-husband (who was a cop) to replevy the clothes, furniture, and toys of his son in a custody dispute

iv. Court held that Florida and PA prejudgment replevin provisions work a deprivation of property without due process of law insofar as they deny the right to a prior opportunity to be heard before chattels are taken from their possessor.

1. Hearing must be provided (“prior opportunity”) and the Hearing must provide a real test of ownership, testing the “validity or at least the probable validity of the underlying claim against the alleged debtor” (probable cause)

2. The right to a hearing is a “basic aspect of the duty of government to follow a fair process of decision making when it acts to deprive a person of his possessions.”

3. The hearing must occur at a time when the deprivation of property can still be prevented

4. The relative importance of the property is unimportant to protection under the 14th Amendment 

5. Only very special interest justifies postponing notice

a. Special need of a private party (Mitchell v. W.T. Grant seems to fall under this category)

b. An immediate government/public need interest (cf. Calero v. Pearson Yacht Leasing Co., 416 U.S. 663)
i. Appellant had leased yacht to some yahoos who got caught smuggling marijuana

ii. The Gov’t then seized the yacht acc. Puerto Rico statute similar to the one in Fuentes
iii. Court held that this qualified as an “extraordinary exception” noted by Fuentes
1. Significant gov’t interest
a. Allows gov’t to establish jurisdiction

b. Fosters a public interest

c. There is no self-interested party involved

2. Danger that a yacht could be removed to another jurisdiction if not taken right away 
iv. Another exception: Due process is not denied when postponement of notice and hearing is necessary to protect the public from contaminated food. North America Cold Storage v. Chicago, 211 U.S. 306 (1908)
c. Government interest in “monopoly on legitimate force” (wartime need, IRS)

v. A key issue in Fuentes is the use of State power to serve private ends (see also, Calero).  The court has been more lenient when state power is not invoked in this manner

1. Flagg Brothers, Inc. v. Brooks, 436 U.S. 149 (1978)  (after Fuentes) Brooks was evicted by city marshals who arranged to store her belongings in the P’s warehouse.  When Brooks failed to pay her bill, P attempted to sell her goods as allowed by the UCC. 

2. Court held that in the absence of state involvement (despite the initial action) distinguished the case from, say Fuentes (acquiescence of state involvement is not an action of the state)
3. Hence, the transaction was not a violation of due process

vi. Note: the Court is not saying in Fuentes that due process trumped all other rights, only that it was concerned about the likelihood for abuse in other cases.  (This is how the court can retreat somewhat from Fuentes in Mitchell and Matthews)
Good quote from Fuentes: “The purpose of [due process] more particularly, is to protect his use and possession of property from arbitrary encroachment to minimize substantively unfair or mistaken deprivations of property, a danger that is especially great when the State seizes goods simply upon the application of and for the benefit of a private party.”
· Court cites Illinois  v. Stanley to justify the point that you can’t remedy arbitrary acts

vii. Goldberg v. Kelley (1970) had laid out the initial requirements for such a hearing applied in the context of welfare recipients threatened with losing their benefits. (The prejudgment hearing in Goldberg was initially only required due to the utter dependence of welfare recipients upon the continuance of that aid. It seems to have been extended in Mathews and then extended to Doehr)  Goldberg sets out the requirements of the hearing to be used: 

1. “timely and adequate notice detailing reasons for termination”

2. “An effective opportunity for the recipient to defend by confronting any adverse witnesses and by presenting his own arguments and evidence orally”

3. Retained counsel, if desired

4. An ‘impartial’ decisionmaker

5. A decision resting solely on “legal rules and evidence adduced at the hearing”

6. A statement of reasons for the decision and the evidence relied upon

c. There is something of a retreat from the extreme process that seems to be required in Fuentes

i. Mitchell represents a step back from Fuentes in the court’s ruling that the LA statute did protect the due process rights of the adverse party
1. Judicial control over the process
a. Requisite showing needs to be made to a judge
b. Verified petition/affidavit required
c. Clerk could appoint counsel for the adverse party if required (consistent with Goldberg)
2. Recognized the real interest of the creditor (which was a paramount concern in White’s dissent to Fuentes)

a. Creditor had a secured interest (a vendor’s lien) 

b. Under LA law, its lien would be voided if the property were alienated

ii. Mathews v. Eldridge, 424 U.S. 319 (1976) is also substantial step back from Fuentes.  The court is more concerned about accuracy, and refused to “constitutionalize”  existing procedure (SSA procedure in this case) for very simple issues. (NOTE: Mathews applied to a regulatory regime, not law.  It would not be extended until Connecticut v. Doeher)
1. Court articulated a three-part test for the application of due process:
a. Private interest that would be affected by the official action (note the requirement of state involvement)
b. Risk of erroneous deprivation of such interest in the absence of procedure and the probable value of such procedure
c. The Government’s interest (including the burdens entailed by creating such procedure)
2. Court held that Eldridge, who had had his benefits terminated, did not meet any of these factors

a. His interest was not similar to that than that of a welfare recipient (Goldberg)this was Brennan’s issue in the dissent) or a wage earner (Sniadach) 
b. The existing procedure was good enough (though “torpid”), and the likelihood of making it better was small (though the court notes that data supporting error rates was vague at best)

c. Court did not want to “constitutionalize” government procedures given the huge costs associated with such a project
d. Connecticut v. Doehr, 501 U.S. 1 (1991) adapts the analysis used in Mathews to law beyond regulatory regimes. 

i. Connecticut law permitted a prejudgment attachment of real estate without affording prior notice of the opportunity for a prior hearing for the adverse party

1. “Attachment”: The seizing of a person’s (real) property to secure a judgment or to be sold in satisfaction of judgment
2. Statute only required a verified statement stating that probable cause existed to sustain the validity of the plaintiff’s claims

3. No bond required

ii. Court notes that the CT statute is somewhat similar to the LA statutes in Mitchell.  CT statute did provide for:

1. “Expeditious” post-attachment hearing

2. Judicial review of adverse decision

3. Double damages if original suit is commenced w/out probable cause

iii. However, attachment in Doehr arose from a speculative tort claim (DiGiovanni claimed assault and battery against Doehr)

1. Di Giovanni met the statutory requirement in the form of 5 one-sentence paragraphs

2. Court used this to distinguish Doehr from Mathews and Mitchell
a. Both Mathews and Mitchell had “uncomplicated matters that lent themselves to documentary proof” (p. 55, bottom)
i. Mitchell also had a vendor’s lien to  protect
b. Clearly not the case in Doehr
iv. Court adopts the Mathews analysis with modifications:

1. The private interested affected by official action

2. Risk of erroneous deprivation of right v. value of additional safeguards

3. Government’s interest/burdens entailed by additional procedural requirement
4.  And the interest of the party seeking the pre-judgment remedy
v. The Connecticut state failed to meet the requirements of this analysis

1. The harm caused by attachment to real property is substantial

2. Lack of procedure amps the error rate

3. No extraordinary circumstances exist to create a significant government interest
4. A speculative tort claim is not a substantial interest on the part of the party seeking seizure

vi. Note: the opinion actually goes further in that it examines whether or not bond and double damages would satisfy the analysis (even though it isn’t relevant to Doehr) (not holding, but significant)
1. Double damages for suits commenced without probable cause doesn’t satisfy b/c:

a. “Probable cause” is too vague

b. No guarantee adverse party could satisfy the judgment

2. Bond does not satisfy the requirements: the harm caused a wrongful attachment could not truly be satisfied by bond in the absence of a hearing

e. The Fuentes, Mitchell, Doehr  spectrum presents us with a consideration of simple rules vs. multi-layered standards (rooted in cost/benefit analysis)

i. The relevance of good information to such a C/B analysis is key

1. The Court in Mathews recognized the difficulty of determining error rates when you have medical opinions, procedural guidelines, and millions of people in a given system. 
ii. So, how much procedure do you really want? (It’s an open ended question)
D. Other remedies/preliminary injunctions
a. Preliminary injunction (Rule 65)
i. May not be issued without notice

ii. Will generally not be issued unless P has shown 

1. Strong likelihood of success on the merits

2. Irreparable harm should preliminary relief be denied (i.e., cash will not be able to cover the loss, hence the appropriateness of equitable relief)
3. Balance of hardships favors the P

4. Issuing the injunction will advance the public interest

iii. Note: Court may advance and consolidate a motion for a preliminary injunction into the trial on the merits; evidence offered in the hearing (even if the motion is not advanced) becomes part of the record and the moving party still retains all rights at trial

b. Immediately appealable under 28 U.S.C. §1292(a)(1).
c. Standard of appellate review regarding a preliminary injunction is limited to determining whether the lower court violated some principle of equity or abused its discretion under Rule 65.  The findings of fact cannot be set aside unless clearly erroneous per Rule 52(a)

i. Note that part of this review, then, involves some consideration of whether or not equitable relief was in fact proper (a consideration in Smith v. Western Electric)

ii. Based on the idea that a preliminary injunction is very fact-particular

iii. However, the appellate court has much more discretion in its review if it feels the district court was simply wrong on the law (as opposed to the facts) (Wright and Miller §2962)  

d. RPD: Be prepared for an injunction hypothetical.  Does it apply to attorneys? Yes. Rule 65(d): “every order granting an injunction/restraining order… is binding only upon…attorneys, and upon those persons in active concert or participation with them who receive actual notice of the order by personal service or otherwise.”

e. Temporary restraining order (Rule 65)

i. May be granted without a preliminary hearing or oral notice if and only if

1. Appears from specific facts shown by affidavit/verified complaint that immediate/irreparable harm might come before a hearing can be held
a. Looser standard than for a preliminary injunction (which takes into account the 4-factor approach)
2. Applicant attorney certifies efforts, if any, which have been made to give notice, and the reasons supporting the claim that notice should not be required
ii. Will only last 10 days, though can be extended at leave of court or with consent of adverse party

1. Reasons for extension are recorded
iii. If granted without notice, then hearing will be scheduled at earliest possible moment; adverse party may appear and get it dissolved with 2 days’ notice

iv. Grant/Denial of a TRO is generally not held to be appealable under 28 U.S.C. §1292(a)(1)

1. Court of appeals had no jurisdiction to review denial by district court of motion for temporary restraining order blocking implementation of new regulations of Office of Personnel Management allowing federal agencies to give more weight to merit and less weight to seniority in personnel decisions, when the lower court explicitly contemplated a prompt hearing on a preliminary injunction and denial was not in any sense a de facto denial of a preliminary injunction. Office of Personnel Management v. American Federation of Government Employees, 473 U.S. 1301 (1985)
2. However, a denial of motion to dissolve a TRO may be appealable under 28 U.S.C. 1292(a)(1) since the practical effect is to grant a preliminary injunction
v. Doesn’t the TRO process seem unconstitutional? No:

1. Only for 10 days

2. Higher error rate’s magnitude thereby reduced

3. Rule 65(b)’s condition of irreparable harm limits it to extreme circumstances seems to provide some safeguard

a. Immediate hearing to follow

b. And security required by 65(c) in the amount deemed proper by the court
E. Damages
a. Types of damages:

i. Compensatory: Compensate for the injury caused by the defendant’s conduct

ii. Punitive: Damages to punish defendant for that conduct (retribution v. punishment) as well as for deterrence

1. Possible that the wrong is greater than the actual harm committed

2. Perhaps we don’t trust the injured individuals assessment of the harm

3. Difficulty of detection (you might only catch the wrong 1:10, so add a 10x multiplier)

4. Samaha: it is hard to justify punitive damages either on the grounds of deterrence or the injured party’s lack of perspective as both can be arbitrary

iii. Exemplary (another term for punitive damages, acc. Black’s Law Dictionary)
iv. Nominal: There is reason for substantial, you just want to make a point (Carey)
v. Presumed: It’s difficult to prove damages, so jury may infer that damages did in fact occur

1. Libel per se under NY law (Davis v. Ross) falls w/in this category

b. In Carey, Ps won a Civil Rights case that their 14th Amendment rights to due process had been violated for insufficiency of procedural due process

i. Facts

1. One student ejected for 20-days at principal’s call for smoking an “irregular” cigarette that smelled of marijuana

2. The other ejected for wearing an earring which he had previously been warned not to wear (gang sign)

3. Both Ps sought injunctive relief and punitive damages

ii. P’s had no formal chance to make their case and this weighed strongly as regards the denial of due process and their chances of winning on the merits

1. Note: Court held in a later case that the actual procedure required could be extremely informal: Goss v. Lopez, 419 U.S. 565 (1975).  Court held only that the student only in being given opportunity to explain his version, the student should be told what he is accused of doing and the basis of that accusation.  This can be extremely informal.
iii. Circuit Court reversed the District court’s refusal to award damages on the basis that “Even if the suspensions were warranted then the respondents would be entitled “to recover substantial ‘nonpunitive’ damages simply because they had been denied procedural due process”

c. Supreme Court reviewed the case to consider if deprivation of procedural due process requires P to prove actual damages due to the deprivation in order to receive substantial “nonpunitive damages”

i. Plaintiff brought 42 U.S.C. §1983, which basically created a tort liability in civil rights actions, contended that

1. Damages were deserved whether or not an injury occurred due to the deprivation of a constitutional right

2. Even if §1983 is compensatory, damages ought to be assumed when a constitutional right is asserted to have been violated

ii. Court rejected this notion on the basis that the presumed harms caused by deprivation of one constitutional right are necessarily the same as those caused by others (e.g., voting rights)
1. Nixon v. Herndon, 273 U.S. 536 (1927). Texas law attempted to prevent blacks from voting in primaries under the theory that the primaries were “political” and not normal elections.  Holmes, writing for the majority, held this was a clear violation of due process and a mere “play upon words”.  Allowed damages for $5,000.  
iii. Nominal damages, however, may be presumed (court awarded damages not to exceed $1)

iv. Court noted case would be very different if evidence were actually presented in a meaningful way

v. Court has emphasized this opinion in subsequent rulings: the denial of a substantive right does not in and of itself constitute grounds for substantial damage award: Memphis Community School Dist. V. Stachura, 477 U.S. 299 Court upheld Carey, and therefore held invalid jury instruction that the jury consider “the importance of the right in our system of government” when computing damages

d. The problem of calculating damages

i. An analytic method was advanced in Geressy v. Digital Equip. Corp., 980 F.Supp. 640 (E.D.N.Y. 1997) Court suggested statistical analysis be used to compute the damages incurred by pain and suffering in repetitive stress injuries; referring to a N.Y. statute that directs the court to set aside a jury verdict that “deviates materially from what would be reasonable compensation”. Judge advocated three steps:

1. Both parties could present evidence to id comparable cases resolved by juries

2. Cases could be sifted to ensure that plaintiffs had similar injuries; Judge could determine a standard statistical analysis to determine how much deviation he would allow

3. Third, the court would be allowed some control over the analysis

ii. Even when substitute objects are obtainable in the marketplace, problems may arise.  Wall v. Platt, 169 Mass. 398 (Mass. 1897) (p. 79)
1. A fire destroyed a house. 

2. The cost to rebuild the house was greater than that of the incremental value created by the construction of the house on the lot
f. Would cost $5,250 to rebuild house

g. Rebuilding it would only add $3,250 to value of the lot
3. Held that the higher value should apply since it reflected the “real value” of the damaged goods, also that the D had to get new, and not second hand goods to replace the lost objects
f. Also referred to state statute that essentially made the D (a RR) an “insurer”
iii. Punitive damages also create significant problems in calculating their efficacy/merit:

1. BMW of North America v. Gore, 517 U.S. 559 (1996) Supreme Court ruled $2MM punitive award violated due process when plaintiff’s claimed loss was $4,000 and defendant’s challenged practice was legal in most states.  The supreme court established three criteria in this effort

a. Reprehensibility of the defendant’s conduct

b. Disparity between harm  (compensatory )to plaintiff and punitive damages award (court likes 4.0x)

c. Difference between punitive award and civil penalties authorized in similar cases

2. TXO Production Corp. v. Alliance Resources Corp., 509 U.S. 443 (1993). Punitive award 526x greater than compensatory award was allowed where potential harm was much greater than harm actually inflicted, though the court in Honda Motor Co. v. Oberg, 512 U.S. 415 noted that the court should review large damages as they could lead to “an acute danger of arbitrary deprivation of property”

3. State Farm Mut. Auto Ins. Co. v. Campbell 123 S. Ct. 1513 (2003) Court limited examination of “reprehensibility” of practices to solely those practices responsible for the action when it held that a $145MM punitive award could not be imposed on the defendant in addition to the $1MM compensatory awards
iv. Note that Bankruptcy also puts the P in with all the other secured creditors

v. There are no debtor prisons anymore
b. Review of punitive damages.  Cooper Industries v. Leatherman Tool Group held that appellate courts should apply a de novo standard of review when passing on district courts’ determinations of the constitutionality of punitive damages
i. This was used to overturn the $5BN in damages against Exxon in the 9th Circuit. 

ii. Court then examined the application of the three factors in BMW v. Gore (Reprehensibility of the defendant’s conduct, Disparity between harm (compensatory) to plaintiff and punitive damages award (court likes 4.0x), Difference between punitive award and civil penalties authorized in similar cases)

1. Action wasn’t that reprehensible considering Exxon’s cleanup efforts and Exxon clearly had not spilled the oil intentionally

2. Ratio  was at 17x, much higher than the preferred 4x

3. Many comparable cases suggested the same

iii. Similarly, Supreme Court overturned a $145MM punitive award in a $1MM compensatory award in State Farm Mut. Auto Ins. Co. v. Campbell given that no evidence of broader reprehensible conduct existed.  On the other hand, Zhang v. American GEM Seafoods, 9th Circuit upheld a $2.6MM punitive award on a compensatory $360K, noting that a 7x ratio was not unacceptable
c. Enforcement of money judgments are also problematic.  D is not required to pay.  P must enforce his claim as a money creditor of D fails to pay by obtaining a judgment lien (which can be seizure/sale, garnishment, etc.) However, a judgment lien may stand behind other secured claims.

i. Rule 69(a): procedure is governed by state law

ii. Contempt can be issued, but the collateral bar rule does not apply when it comes to damages (only to injunctions)

2. Equitable remedies
a. Injunctions.  Typically only used when money will not suffice to repair the harm.  In order to obtain an injunction, court will consider
i. Whether P has succeeded on the merits
ii. Whether P has adequate remedy at Law
1. Damages generally only adequate when the object can be replaced
iii. Whether P risks irreparable harm
1. Harm must be imminent
iv. Whether balance of hardships weighs against injunction
v. Whether injunction would serve the public interest
vi. Whether court can administer the injunction from a practical p.o.v.
1. “[N]o court can make a decree which will bind any one but a party; a court of equity is as much so limited as a court of law; it cannot lawfully enjoin the world at large, no matter how broadly it words its decree. If it assumes to do so, the decree is pro tanto brutum fulmen, and the persons enjoined are free to ignore it. * * * Thus, the only occasion when a person not a party may be punished, is when he has helped to bring about, not merely what the decree has forbidden, because it may have gone too far, but what it has power to forbid, an act of a party. This means that the respondent must either abet the defendant, or must be legally identified with him.” Alemite Mfg. v. Staff, 42 F.2d 832, 833 (1930) Hand, J. 
b. Enforcing equitable decrees: Contempt.  When the court has ordered someone to act, it will not tolerate a failure in the same way that it will as regards a failure to pay.

i. Criminal contempt: Violation of a court order can be prosecuted as a crime
1. Penalty imposed is not designed either to compensate P or to prompt compliance

2. D also has right to jury trial unless the contempt is a petty offense

ii. Compensatory civil contempt: Court may direct D to pay P an amount that will compensate P for the harm caused by the violation

1. Sort of at odds with the “irreparable harm” issue

iii. Coercive civil contempt: Court may impose a penalty on D to prompt future compliance (rather than punishing for past violations)
1. Applies only if D does not obey order

2. Penalty can be hefty; IBM v. U.S., IBM fined $150K per day until it turned over documents

iv. Collateral bar rule: Prevents the party found in contempt from challenging the validity of the injunction in the contempt proceedings.  Based on the idea that the court cannot tolerate a refusal to obey the court’s order with the same indifference with which it could, say, ignore failure to pay money damages
1. The contempt proceeding is viewed as “collateral” to the action which produced the injunction

2. Was also used in King’s march on Birmingham (to throw King in jail for failing to conform to the injunction not to march); Walker v. City of Birmingham
3. Notice what a stricter standard is applied to contempt than, say, statute.  You can challenge a law as unconstitutional, but if you don’t fulfill the obligations of an injunction resultant from some unconstitutional process, you can’t challenge.

c. Equitable decrees as in Smith v. Western Electric 643 S.W.2d (Missouri. App. 1982)
i. P suffered from a reaction to nicotine which caused violent retching, nausea, etc., despite the fact that his employer had instituted OSHA standards

ii. D had offered P a place in a smoke-free environment, which would have required a pay cut on P’s part; D had also provided a respirator that was not helpful 

iii. Court reversed the summary judgment for D on a Missouri state equivalent motion to 12(b)(6) on the basis that
1. D knew tobacco smoke constituted a threat to P, thereby violating its duty to P as an employer

2. Injunctive relief would be an appropriate remedy

f. P ran risk of irreparable harm

g. Shouldn’t have to wait for disease to occur (Samaha: This is a questionable point)
h. No adequate remedy at law

i. Self-help had failed

3. Court had standing to act; courts jurisdiction over OSHA standards was not limited to worker’s comp laws

iv. Plaintiff was allowed to prove his allegations at trial.  REMEMBER, Smith v. Western Electric is only an appeal of a 12(b)(6) motion: Court is only determining that plaintiff had asserted a cause of action (breach of duty) for which relief could be granted (injunction was appropriate relief) and the court had standing to do so
1. Helling v. McKinney, 509 U.S. 25 (1993): A prisoner who shared a cell with another prisoner who smoked five packs of cigarettes a day sued warden of cruel and unusual punishment.  Court held that to prevail on his claim he had to show that 

f. “By alleging that petitioners have, with deliberate indifference, exposed him to ETS levels that pose an unreasonable risk to his future health, McKinney has stated an Eighth Amendment claim on which relief could be granted. An injunction cannot be denied to inmates who plainly prove an unsafe, life-threatening condition on the ground that nothing yet has happened to them.”
i. Note the Constitutional element of this claim however – is an 8th amendment claim analogous to an employer’s duty to provide a safe workplace?
g. Health unreasonably endangered and

h. Contrary to standards of decency to do so?

i. Perhaps an example of what might’ve happened to Smith at trial? 
3. Declaratory judgment. Authorized under 28 U.S.C. §2201, federal courts, where there is an “actual controversy” may “declare the rights and other legal relations of any interested party seeking such declaration, whether or not further relief is or could be sought.” Section 2202 allows the court to enforce a declaratory judgment with “further necessary and proper relief.”  

4. Costs (especially fees)

a. Specific costs of the court may also be assessed on a party pursuant to 28 U.S.C. §1920.  These include:

i. Fees of the clerk and marshal;
ii. Fees of the court reporter for all or any part of the stenographic transcript necessarily obtained for use in the case;
iii. Fees and disbursements for printing and witnesses;
iv. Fees for exemplification and copies of papers necessarily obtained for use in the case;
v. Docket fees under §1923 
vi. Compensation of court appointed experts, compensation of interpreters, and salaries, fees, expenses, and costs of special interpretation services under §1828 of this title.
b. Attorneys’ fees. These are generally the greatest expense of an action (apart from damages of course)

i. General rule in the U.S. is that each party pays its own way. 
1. Alyeska Pipeline Serv. Co. v. Wilderness Society, 421 U.S. 240 (1975): Court cannot award fees in the absence of statutory exception.  The judiciary does not have “Roving authority” to award fees as it sees fit; effectively halting the ability of federal courts to award fees through their equitable powers.  Wright & Miller 2675.2
f. “In Alyeska, environmental groups sued to bar construction of the trans-Alaska pipeline and, after prevailing in the court of appeals, they requested attorney's fees and expenses. The appellate court awarded fees invoking its equitable powers and ruling that the respondents had performed the services of "private attorneys general,"” (cited from Wright & Miller §2675)
g. This effectively killed the “private attorney general” theory of fee shifting whereby a successful P could tax fees if his action significantly benefited other parties (though it’s still available in class actions and shareholder’s derivative suits).  Exceptions in which the “common benefit” theory works are:
i. Benefit is readily measurable
ii. The benefited class is clearly ascertainable (Wright & Miller, §2675)
h. Note: Alyeska just refers to fee-shifting for the prevailing party, so be careful about using it in a fee-shifting argument in Discovery as in Kozlowski
2. Specific exceptions exist, such as specific legislation (as in Venegas) which allow for the recovery of attorneys fees 
f. Civil Rights statutes generally allow for fee shifting out of public policy concerns (we want people bringing civil right cases to court)

g. Riverside v. Rivera, 477 U.S. 561 (1986).  Supreme Court allowed fee award of $245,000 when total judgment was only $33,000 by affirming the public interest at stake in important civil rights litigation: “we reject the notion that a civil rights action for damages constitutes nothing more than a private tort suit benefiting only the individual plaintiffs whose rights were violated.” (plurality opinion)

3. E.g., California statute requires that if Civil Code requires a fee-shifting provision to be read into any contract that contains fee shifting contracts for one of the parties
ii. Looking at the costs created by the pay-your-own-way plan, you almost need to assume that litigation is itself a public good which serves the general  interest despite the particular burden imposed upon each party. 
c. Attorneys’ fees and Rule 54(d):
i. Rule 54(d)(1) allows that costs other than attorneys’ fees (e.g., filing fees) will be awarded to the prevailing parties as “a matter of course”
ii. Attorney fees are generally only awarded “for exceptional cases and for dominating reasons of justice” Wright & Miller, §2675
iii. Rule 54(d)(2): Claims for attorneys’ fees (and related fees not covered by 54(d)(1)) must be made by motion unless the law itself provides for recovery
1. Motion must assert the grounds for such a motion

2. Can be contested by the other party

3. Again, 54(d)(2)(D) allows for courts to create their own rules governing these procedures
d. Lodestar method is the most commonly used method of calculating attorney’s fees

i. Calculated by the number of hours worked multiplied by the prevailing hourly rate. 

ii. Court has held that using a multiplier based on quality of work is impermissible, as the hourly rate should reflect that quality. Blum v. Stenson. 

iii. Blanchard v. Bergeron, 489 U.S. 87.  Using lodestar method, court awarded more than the 40% of award as required by the plaintiff’s contingency agreement with attorney.  Court upheld the fee award as fees so calculated “by definition will represent the reasonable worth of the services rendered in vindication of a plaintiff’s civil rights claim”

e. Venegas v. Mitchell
i. Under 42 U.S.C. §1988, a court may award a reasonable attorney’s fee to the prevailing party in civil rights cases under 
ii. Mitchell obtained approx. $2MM for Venegas on a 40% contingency

1. Required that Venegas not waive fees as part of the agreement

2. Fee award would offset the contingency on a dollar-for-dollar basis

iii. Under lodestar method, Mitchell was entitled to $75K, his 40% was worth $406K (there was a 2x multiplier on the lodestar, which would likely not be allowed now, and another attorney at work)

iv. Did the fee shifting provisions of §1988 invalidate a contingent fee agreement?

v. No. §1988 did not limit an individual’s ability to become contractually bound to an attorney to secure representation

1. Aim of the statute is to enable civil rights plaintiffs to employ reasonably competent lawyers without cost to themselves if they prevail, not to give them free counsel 

2. If §1988 were applied in this way, the “§1983 plaintiffs [would be] in the curious position of being freer to negotiate with their adversaries than with their own attorneys.”

vi. Why was the huge disparity in different fees tolerated by the court?

1. After the fact, we know precisely what the attorney is worth (40% of the award)

2. Before the fact, we are limited to looking at it through an hourly rate

3. So, the range is reasonable if you look at it from an ex ante v. ex post perspective
f. Filing fees. 
i. Court will waive fees if you qualify under 28 U.S.C. §1915, in forma pauperis (prisoners fall into this category)

ii. Courts will also waive fees if inability to pay will deny a “fundamental right.  (e.g., divorce, Boddie v. Connecticut, 401 U.S. 371 (1971)) (though bankruptcy is not one of these)

5. Alternative Dispute Resolution (allowed by Rule 16(c)(9)
a. Reasons for such ADRs:

i. “De-legalize the system”: Let parties assert their interests uninhibited by substantive law

ii. “De-formalize the law”: Let parties assert their interests uninhibited by procedural law

iii. “De-professionalization”: Get the lawyers out.  Perhaps bring a 3rd party in but perhaps not trained advocates who run up big bills and are too confrontational

b. Types of ADRs

i. Negotiation/personal settlement: This type of settlement is fairly common

ii. Mediation: A 3rd party is involved trying to bring the parties to reconciliation but the parties are not bound by the mediators conclusion

iii. Arbitration: This is generally binding.  It is extraordinarily difficult for the adverse party to get out of a binding arbitration settlement.  There is a tendency in arbitration to balance the interests of the parties in half in some rough fashion.  

1. Judgment can be obtained pursuant to 9 U.S.C. §9

2. Generally can’t get out of arbitration once its started; mandatory arbitration is extraordinarily difficult to avoid; you generally need to show fraud or unconscionability in contract formation

f. Engalla v. Permanente Medical Group, Inc. 938 P.2d 903 (Cal. 1997).  Arbitration agreement allowed for substantial control over the arbitration process by Kaiser itself, case was remanded for further proceedings to see if Kaiser engaged in such fraudulent conduct as to invalidate the arbitration agreements

g. Obstetrics & Gynecologists Ltd. v. Pepper, arbitration not binding if the party attempting to enforce an adhesion contract cannot prove an informed consent constituting a “meeting of the minds” as regards the nature of the arbitration. 
II.
Defining the Dispute

A. Historical Evolution of Pleading

B. Modern Federal Practice and Rule 8: Plaintiff’s Claim(s)

a. Note: code pleading can be loosely described as “fact” pleading whereas modern civil procedure is “notice” pleading per Conley
b. Specificity and Rule 8: Defines the nature of pleading/Notice pleading

i. Rule 8(a): Initial pleading has three components:

1. Short statement of the jurisdiction of the court

2. Statement showing the claim that pleader is entitled to relief

3. Request for judgment of the relief the pleader seeks
ii. Test court uses to determine sufficiency of a pleading: Does the pleading set out the factual circumstances constituting a cause of action rather than the legal conclusion created by those facts?

1. “Cause of action” is the factual circumstances creating the legal issue for which someone is seeking relief

2. Gillespie v. Goodyear Tire; complaint failed to meet this requirement b/c it failed “to set out the factual basis to which the court could apply the law” (Gillespie is a code pleading case)
3. Conley v. Gibson: a broad standard of notice pleading.  Plea alleged no specific facts other than that their union refused to provide equal protection for blacks as whites.  “A complaint should not be dismissed for failure to state a claim unless it appears beyond a doubt that the plaintiff can prove no set of facts in support of his claim that would entitle him to relief” so court overturned lower court’s dismissal on the pleadings. 

4. Sutliff v. Donovan Companies, a Posner opinion.  Limits Conley, requiring that the plaintiff set out sufficient factual elements to outline the legal elements of his case.  Posner has in mind the “heavy costs of modern litigation” in mind as a policy argument behind restricting Conley in this manner.  

iii. General requirements of Rule 8 (per Brown v. Califano) in terms of “notice pleading”

1. Give adverse party fair notice of the claim being asserted

2. So as to permit the adverse party to file a responsive pleading and

3. Prepare an adequate defense
iv. Specificity and Rule 12(e) Motion for a More Definite Statement.  

1. U.S. v. Board Harbor Commissioners; court held that a Rule 12(e) motion was inappropriate since the complaint provided D with sufficient notice of the grounds of the cause of action

a. The complaint did specify which (1) which defendants are responsible for the discharge of oil, (2) the amount discharged, and (3) what actually caused the discharge

b. “This allegation, together with the other averments in the complaint, clearly notifies defendants of the nature of the claim against them.  Defendants’ motion for a more definite statement is really and effort to “flesh out” the government’s case, as such it is a misuse of Rule 12(e)”

c. Court cited Moore in that Rule 12(e) motions were only appropriate for “unintelligibility” rather than lack of detail

v. Rule 12(f) Motion to Strike: “court may order stricken from any pleading any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.”

1. Courts tend to disfavor such a motion since it can be used to harass or delay or improperly interfere with the process

2. Occasionally treated as motions for partial summary judgment by district courts (per Wright & Miller)(

c. Consistency: There is no requirement that a party be consistent within a pleading

i. Rule 8(e)(2)

ii. Kopman v. McCormick
1. Plaintiff’s husband was killed in a car crash.  Complaint alleged that either the bar that served the husband was responsible or the other driver was responsible. 

2. Court permitted this (even though it’s an IL case, court fell back on an IL procedural rule similar to Rule 8(e)(2)

iii. Exceptions

1. When a party has knowledge or should have knowledge that only one allegation could be true, alternative pleading would not be permitted (Rule 11 sanctions); Church v. Adler, 350 Ill.App. 471 (cited in Kopman)

iv. Note: Pleading based on “information and belief” rather than necessarily sworn to be true (“verified” pleadings) under Federal Rules (some state jurisdictions are different)
1. Exception: Rule 23.1, Derivative Action of Shareholders, requires verified allegations by P

d. Rule 11

i. Note: Similar sanctions are also available under 28 U.S.C. §1927: “Any attorney or other person admitted to conduct cases in any court of the United States or any Territory thereof who so multiplies the proceedings in any case unreasonably and vexatiously may be required by the court to satisfy personally the excess costs, expenses, and attorneys' fees reasonably incurred because of such conduct.”
1. Zuk notes that “willful bad faith” must be demonstrated in order for §1927 sanctions to apply
ii. Requirements of Rule 11:

1. Attorney must sign every paper submitted to the court.  Unsigned papers are stricken from record unless corrected (Rule 11(a)).  

2. Attorney attests that, to the best of his knowledge, the papers submitted are made after a reasonable inquiry under the circumstances (Zuk notes this is more stringent standard than the previous “good faith” requirement) and
a. Do not have an improper purpose (Rule 11(b)(1))

b. Is warranted by existing law or reasonable modification/legal argument of existing law (Rule 11(b)(2))

c. Has evidentiary support or is likely to receive evidentiary support in Discovery (Rule 11(b)(3))

d. Denials are warranted on evidence or belief (Rule 11(b)(4))
3. Procedure of Rule 11 Sanctions

a. If by motion, the offending party has a 21-day safe harbor provision to withdraw or correct the paper (the party pressing sanctions must notify the other party per the rules, and give 21 days b/f submitting it to court)
b. If on court’s initiative, court can demand the offending party to show good cause

c. Note: bad intent alone is generally insufficient in and of itself to constitute a violation under Rule 11(b)(1).  Exception: Whitehead v. Food Max of Mississippi, Inc. is an extreme of how far court can go in terms sanctioning only for having an improper purpose in certifying a paper to court

d. Note: Court has discretion in terms of the sanctions involved; Rule 11 does not apply to discovery
iii. Appealability

1. Sanctions are interlocutory in nature and does not fit within the collateral order doctrine (Cunningham v. Hamilton County, 527 U.S. 198 (1999); dealt w/sanctions under Rule 37, but since they are similar in nature it’s ok to construe them the same way

a. 2nd Circuit upheld this in Cooper v. Salomon Brothers, Inc. and Wright and Miller say most of the Circuits are in agreement (§1337.4)
2. Abuse of discretion standard applies since the deference would facilitate the purpose of Rule 11 to streamline trial.  Cooter & Gell v. Hartmarx Corp. , 110 S. Ct. 2447 (1990) and given the fact-based nture of such an order
iv. Monetary sanctions under Rule 11

1. Method for sanctions are determined by 

a. Who initiated

b. Type of violation

2. Procedure for sanctions are determined by whether sanctions were brought

a. On court’s own initiative, or

b. Motion of a party

3. Monetary sanctions may not be imposed against a “represented party” for a Rule 11(b)(2) violation, though they can be brought against an attorney

4. If sanctions were result of motion, court may order the party to pay fees of the motion “for effective deterrence… as a direct result of the motion.” 
a. Doering v. Union County Bd. Of Chosen Freeholders: Court ruled that a choice of deterrent is appropriate when the minimum that will serve to adequately deter and not punish the undesirable behavior.  Court may take into account the ability of a respondent to pay the sanction.  Zuk adopted the standard in Doering when it remanded the case to the District Court to assess damages
b. In Zuk court notes that monetary sanctions should go to the court unless “extraordinary” circumstances obtain (citing Wright & Miller to that effect) in which case the monetary sanctions may be paid to the moving party

5. Court may generally not order monetary sanctions on court’s initiative unless before a 

a. Voluntary dismissal (RPD: Koethe v. Smith?)

b. Settlement

c. Contrast to Zuk v. EPPI in which court assessed monetary sanctions after the case was dismissed by the court rather than the parties.  
6. Court is required to disclose the basis as to the violation and the sanctions (Rule 11(c)(3)

v. Zuk and Rule 11 Sanctions

1. Appellant’s failed to adequately inquire into (a) the facts of the case  (Rule 11(b)) and (b) the applicable copyright law and statute of limitations (Rule 11(b)(2)) was a breach of is responsibility under Rule 11 when he failed to withdraw the complaint within the safe harbor provision of Rule 11(c)(1)(A)

a. Lipman had no evidence the films were actually being rented by EPPI, he relied solely on Zuk’s belief

b. Failed to notice that copyright law clearly did not cover extending copyright protection of a book into film

c. Statute of limitations clearly rejects Zuk’s contention that he owned the films

d. Zuk’s contention that it was his first copyright case was irrelevant as to the applicability of sanctions though not, perhaps, to the size of damages
2. Note the slight issue in that counsel was not given the 21 day safe harbor, but since he (stupidly) said he wouldn’t have used the safe harbor, the court does not consider it in its Opinion

vi. Requirements of the inquiry.  A party who brings a suit without conducting a reasonably inquiry is normally liable for sanctions regardless of how the case turns out

1. Lichtenstein v. Consolidated Serv. Group, Inc.: A party who brings suit without conducting a reasonable inquiry *** and who through sheer fortuity is rewarded for carelessness is still liable for sanctions

2. Garr v. United States Healthcare, Attorney who did an inadequate pre-filing inquiry should not be shielded due to the stroke of luck that the document happened to be justified

3. Note the conditional part of “inquiry under the circumstances” – this is not permissive.  Albright v. Upjohn Co.. Attorneys filed suit against Upjohn regarding treatments that harmed their patient.  They had no reason to believe that Upjohn products were actually used on the girl, they merely filed the suit to get in under statute of limitations (and were sanctioned)

4. However, the inquiry may be limited based on the facts available at the time.  In Uy v. Municipal Hospital, a discrimination case Appellate Court reversed Rule 11 Sanctions imposed b/c attorney had failed to interview  defendant’s witnesses to verify P story.  Appellate court held that such an inquiry would have been only after attorney had consented to represent the client
vii. Harassment.  Generally, if a suit is non-frivolous under Rule 11 (warranted under existing law/facts, etc.) it will not be considered harassment.  National Association of Government Employees v. National Fed. of Federal Employees

e. Legal Sufficiency and Rule 12(b)(6): 
i. 12(b)(6) motions can take one of two angles (or both)

1. No facts exist to support the claim

2. No law exists to support the claim – even if the claim were true

ii. Essentially, you’re saying, “even assuming all of P’s claims as true, he is not entitled to relief”

iii. Note: A P who has his case dismissed under a 12(b)(6) motion is generally given an “absolute right” to amend his complaint per Rule 15(a) if the defect can be corrected. (Mitchell v. A&K (p. 155) casebook). 

1. Based on the Rule 15(a) rule that a party may amend their pleading “once as a matter of course” at any time before a responsive pleading is served

a. Some debate as to whether or not the party dismissed under 12(b)(6) must obtain the leave of the court to amend if the court’s grant of the motion does not specifically indicate the party may so amend

b. However, once final judgment is entered, the right to amend is terminated

c. Hence, most courts, in granting a 12(b)(6) will give the dismissed claimant a specified period in which they can amend b/f entry of final judgment
2. The federal rule policy of deciding cases on the basis of the substantive rights involved rather than on technicalities requires that the plaintiff be given every opportunity to cure a formal defect in the pleading. This is true even when the district judge doubts that the plaintiff will be able to overcome the shortcomings in the initial pleading. (Wright & Miller, §1357)

3. Hence, most 12(b)(6) claims are dismissed without prejudice 

iv. Court is required to assume all pleadings as true (court can only question the veracity during trial/judgment as a matter of law)

v. Factual disputes cannot be resolved by motion under 12(b)(6); where the pleadings raise a contested issue of material fact, a Rule 12(b)(6) motion must be denied

vi. Mitchell  v. Archibald and Kendall, Inc.

1. Case brought as an appeal of a 12(b)(6) motion to dismiss
2. Plaintiff’s original complaint clearly articulated that the attack did not occur on the literal “premises” and did not argue for an extension of this definition
3. Plaintiff only asserted the extension of “premises” so as to include surrounding street on appeal – court found that this was inappropriate and P would have to stand on their original argument

4. Under the original argument, no legal duty existed for D as regards to P so this was not a factual disagreement but a legal insufficiency of P’s complaint 
5. Hence, 12(b)(6) motion was appropriately granted

a. Premises had a narrow construction under IL law: “there is no right of control over the public thoroughfare”

b. Given the defect in P’s original pleading, they were bound by that interpretation

vii. Note how the court’s argument allows Mitchell to fall within the requirements of Conley v. Gibson: “A complaint should not be dismissed for failure to state a claim unless it appears beyond a doubt that the plaintiff can prove no set of facts in support of his claim that would entitle him to relief”
1. By essentially forcing a narrow reading of “premises,” there is no substantive law which could support P’s claim for relief 

viii. Note: though the inclusion of additional materials to a 12(b)(6) motion will generally convert it into a 56, the court has discretion whether or not to accept the materials.  The rule, after all, reads that when “matters outsie the pleading are presented to and not excluded by the court…” Numerous circuits adopt this approach (Wright & Miller, §1366)

1. Court’s discretion will generally be based on whether or not the proferred information is likely to facilitate disposition of the action

2. Comprehensive info will likely result in conversion, scanty information will likely not

3. If the court utilizes the additional material, it converts it into a 56
ix. A 12(b)(6) dismissal is appealable.  Standard of review is de novo 

f. Heightened specificity requirements

i. Heightened specificity under Rule 9

1. Rule 9(a): If you want to challenge the capacity or authority of a party to sue/be sued in a representative capacity you must to so with specificity
2. Rule 9(b): Fraud, mistake pled with particularity.  State of mind may be averred generally (e.g., malice).  Specificity requirement exists here to:

a. Protect D’s reputation

b. Prevent groundless claims.  This condition is of heightened importance in allegations of securities  fraud.  Denny v. Barber, cited in Ross v. A.H. Robins. 

c.  “Generality” for state of mind based on reasonable assumption that it’s a little difficult to require individuals to be mind readers in their pleadings

3. Rule 9(c): A denial of performance or occurrence must be pled with specificity. (Contra; pleading performance may be averred generally)

4. Rule 9(g): Need to plead claims of special damage with specificity

a. RPD: note that Rule 26(a)(1)(C) requires that a computation of damages be disclosed (seems to reinforce the specificity requirement) – however, the rule does not require that such a calculation actually exist (see Davis v. Ross)

ii. Ross v. A.H. Robins. 
1. Securities fraud suit.  Plaintiff alleged that defendant failed to make proper disclosure regarding the effectiveness of their product (used to prevent pregnancies)

a. P based their contention on the existence of an unpublished research report, written in 1972

b. P claimed that subsequent statements regarding the success of the product (such as in SEC filings, annual reports) were fraudulent

c. Product was subsequently found to be defective in the middle of May 1974, causing a significant drop in A.H. Robins stock price

2. Court held that plaintiff’s complain was materially defective given the heightened specificity requirements of Rule 9(b).  Failed to disclose

a. What relationship defendant might have had with the author of the unpublished report

b. That the defendants actually had possession of/knowledge of the report

c. Plaintiffs are required to show a factual basis supporting their allegations (giving rise to a “strong inference”), despite the fact that state of mind may be averred generally

iii. The Private Securities Litigation Reform Act (PSLRA) was enacted in 1995 to codify the type of stringent requirement found in Ross v. A.H. Robins when scienter is part of the allegation

1. Scienter: A degree of knowledge that makes a person legally responsible for the consequences of his or her act or omission

2. Subsequently reinforced by PSLRA’s interpretation in other courts.  But this is problematic “Even the most specific allegations do not establish probable cause unless they are reliable.  We are, to say the least, perplexed as to how a court might undertake such evaluations of reliability in deciding a motion to dismiss under Rule 12” Haroco v. American Nat. Bank, 747 F.2d 384 (7th Cir.1984)
a. Remember, court must take all well-pled facts as true in a Rule 12 motion

C. Defendant’s Response. Courts do not expect P to make their case in the initial pleading, but D must be able to answer, either through (a) pre-answer motions, (b) Nothing (which raises the issue of default) or (c) an Answer
a. Pre-answer motions

i. Timing of the answer

1. 20 days if defendant has been served

2. 60 days if defendant has waived service (60 days calculated from date request for waiver was sent)

ii. Defendant has 7 alternative defenses that can be made by motion/responsive pleading under Rule 12, ranging from most favored to least favored in the eyes of the court

1. Least favored defenses are waived if they are omitted from Defendant’s answer or not made by motion.  They may not be raised again. Least favored defenses

a. Rule 12(b)(2): Lack of jurisdiction over the person

b. Rule 12(b)(3): Lack of jurisdiction over venue

c. Rule 12(b)(4): Insufficiency of process

d. Rule 12(b)(5): Insufficiency of service

2. Favored defenses may be made in any responsive pleading, by motion for judgment on the pleadings or at trial.  Favored defenses include

a. Rule 12(b)(6): Failure to state a claim for which relief may be granted

b. Rule 12(b)(7): Failure to join a necessary party per Rule 16
3. Most favored defense may be raised at any time by anyone and the court will dismiss if it is shown that 

a. Rule 12(b)(1): Subject matter jurisdiction is lacking

4. One reason to include a defense as a motion rather than in a responsive pleading is that it buys you more time (Rule 12(a)(4)); on the other hand, you give P less time by including it in an Answer

b. Failure to Answer and Default.  
i. Note the distinction between “entry” of default and actual default judgment

ii. Default is simply a failure to answer within the time prescribed by the Rules.  If an appearance has been made, then a hearing must be held to determine if Court should move into default judgment (the Court’s final word on the case)

1. Clerk can do this on his own if:

a. No appearance has been made.  Note: “appearance” generally has a formal component
i. Rogers v. Hartford Life Insurance: Waiver of service was not an appearance despite prior informal contacts between parties about the dispute

ii. Wilson v. Moore & Assoc: Informal contacts b/t D and P counsel did not constitute appearance when D failed to answer after threat of default

b. Defendant is not an incompetent person

c. Damages is for a “sum certain”
2. Court, in awarding damages

a. Cannot give P more than it requested in its prayer for relief

b. Cannot give P relief of a type different than it requested in its prayer for relief
c. Note: There is no right to a jury trial to assess damages in the instance of default judgment
iv. If any of these exceptions apply, the court needs a hearing to assess the propriety of imposing default judgment and assessing damages.  This essentially requires the plaintiff to re-argue his case.  U.S. v. DiMucci, 879 F.2d 1488 (7th Cir.1989) in which government won a default judgment, court held that when liability taken to be true in event of default judgment, amount of damages are not normally taken to be true (perhaps a heightened requirement since P was looking for equitable relief in that case)
f. Appellate Court ruled district court erred in not conducting such a hearing

g. Appellate conceded plaintiff would have to argue case on the merits despite the default judgment
v. If Default judgment is entered, the court will take all factual allegations of the complaint as true except those relating to damages (Wright and Miller §2688)

vi. Court may aside entry of default per Rule 55(c)

1. Shepard v. Darah.  Defendant’s counsel failed to file an Answer despite having received an extension.  Counsel claimed he had neglected to confirm the time to file and meant no harm.

2. Shepard v. Darah court employs a three-part analysis to determine whether or not to set aside an entry of default (adopted from United Coin Meter v. Seaboard Coastline R.R.):

f. Whether or not plaintiff will be prejudiced

g. Whether or not defendant has a meritorious defense.  Note: There is at least one case where the court set aside this requirement because the D had been improperly served w/out a meritorious defense (or a defense at all). 
i. Peralta v. Heights Medical Center: Although D could not identify an adequate defense, court reasoned that the substantial failure would not justify such a procedural injustice

h. Whether culpable conduct of defendant led to the default

3. Shepard v. Darah defines “culpable conduct” as 

f. An intent to thwart judicial proceedings, or, 

g. A reckless disregard for the effect of counsel’s conduct on the proceedings

4. Thus, Shepard v. Darah: When a plaintiff has suffered no prejudice as a result of tardy pleadings, defendant has a meritorious defense the court will not deny a Rule 55(c) motion to set aside absent the willful failure of the moving party to appear and plead.
f. Holding (per RPD) When the plaintiff has suffered no prejudice by reason of the tardy pleadings and the defendant did present a meritorious defense, the court may not deny a Rule 55(c) motion to set aside entry of default in the absence of a willful failure of the moving party to appear and plead.  
vii. If an entry of default becomes final as judgment, than the much stricter Rule 60(b) applies

c. The Answer
i. Admissions and denials (Rule 8(b)).  NOTE: AFFIRMATIVE DEFENSES PUT THE BURDEN OF PERSUASION ON THE DEFENDANT 
1. If, in your Answer, if you claim insufficient information this has the effect of a denial

2. Answer can admit or deny claims individually, or make a general denial.  Remember, though, a general denial is subject to the constraints of Rule 11

3. Failure to deny something means that it is taken to be true (Rule 8(c))

4. Failure to assert an affirmative defense (Rule 8(c))in your answer means that it is waived 

ii. Note: If a P must respond to an affirmative defense made by motion with matters outside the pleading, this becomes a motion for summary judgment (Wright and Miller §1277)

iii. David v. Crompton & Knowles Corp. is concerned with the magnitude of change desired by the defendant to its Answer.

1. Product liability complaint originally filed in 1969.  Defendant, in its answer, never attempted to make a liability defense.  In 1971, after the statute had run out, it attempted to “refine” its answer claiming that product was from a company it had purchased (in an asset purchase transaction) in 1961, hence Crompton could bear no liability
2. Defendant’s initial answer claimed that it had “insufficient knowledge” of its liability, which normally constitutes a denial under Rule 8(c)

3. Court had to determine whether Crompton’s original answer was an admission (in which case it would be asking to amend) or a denial (in which case it would just be a refinement/clarification)

4. Since the terms of the merger, which occurred 9 years prior to the initial averment were peculiarly within the control of the defendant, the defendant’s original averment of “lack of knowledge” was inappropriate and the complaint was deemed admitted

f. An averment will be deemed admitted despite a claim of insufficient knowledge if the material is something “peculiarly within the control” of the defendant or one which the defendant obviously has or should have information. Meisrow v. Duggan. 

5. Given, this is a request to amend, then, such an amendment is not appropriate since D had given no indication it would raise such a defense and P would be substantially harmed by its inclusion after statute had expired

iv. Knowledge within the “peculiar control” of the defendant. In Zielinski v. PPI , plaintiff alleged PPI or its agents were negligent (causing injury to P), however PPI had transferred operation of its docks to a third party.  The fact that PPI had done this did not arise until after statute of limitations had expired on P’s claim
1. Court estopped PPI from denying Zielinski’s claim under the circumstances

2. Citing the “good faith” requirement of Rule 8(b); PPI should have notified P he was suing the wrong person
v. Limitations on the leave to amend as distinguished from David v. Crompton.  Jacobs v. McCloskey.  

1. Defendant was permitted to amend its answer; effect of amendment was to deny recovery from one defendant as the statute of limitations would toll

2. Jacobs court held this to be proper since

f. Action had been filed 9 days b/f the statute ran anyway

g. Defendant was fully within their rights to use their full 20 days

h. Defendant did not use the 9 days to “lull” P into a false sense of security (as was clearly the case in David v. Crompton)

vi. Counterclaims.  Important is the distinction between compulsory and permissive counterclaims.  

1. Why the distinction between compulsory and permissive counterclaims? 

f. If D fails to raise a compulsory counterclaim he is barred from raising it again.  The court will not force people to litigate claims

g. Exception: An omitted counterclaim can be brought in if there is some negligence excusing it (Rule 13(f))

2. Compulsory counterclaims arise out of the same transaction as the original claim, and court assumes jurisdiction over these counterclaims.  How do you test this?
f. Note: Necessary counterclaims are estopped/barred if they are not included in the Answer/response to the intial action

g. Same issue of law or fact?

h. Would res judicata bar a counterclaim?

i. Would same evidence support either/both claim? (Bose Corp. v. Consumers Union of the United States, cited in Wigglesworth)
j. Any logical relation?

i. Mohr v. New York Cotton Exchange: “transaction is a word of flexible meaning”

ii. This creates a broader test than that found in the actual Rule (defendant in Wigglesworth relies on this broad construction in its motion)

3. Denials of counterclaims are interlocutory and hence not appealable until final appeal.  

f. Exception: When a counterclaim falls under 28 U.S.C. §1292(a) (e.g., a counterclaim for injunctive relief), is certified under 54(b) or §1292(b), etc. 
4. Permissive counterclaims do not arise out of the same transaction.  Permissive counterclaims are ones which 

f. Are already the subject of another action before a court

g. Court has no independent jurisdictional ability to hear the claim as such.  Some other jurisdictional reason must be found in order to 
i. E.g.,  When jurisdiction over the original claim stems from the presence of a federal question, the permissive counterclaim, which by definition does not arise out of the same transaction or occurrence as the original claim, will need its own basis of jurisdiction, which can be furnished either if it involves some other federal question or if there is diversity of citizenship.
h. Courts will grant exceptions (set offs)(w/out independent jurisdictional status) if counterclaim would not require a separate trial, the claims could be liquidated at the same trial (Marks v. Spitz), and/or the dispute arises out of a contract (RPD: This is right from Wigglesworth)
i. “When an insurer sues for a declaratory judgment of nonliability, counterclaims interposed by the accident victims are permissive since they are based on the insured's tort liability and not the insurer's contractual liability.” Wright and Miller, §1421.  E.g., victim’s claims are permissive: In an action by an insurer for a declaration of coverage provided by a farm and ranch liability policy, a counterclaim by the insured's injured son alleging that the insured was negligent in failing to warn the son of the alleged dangerous condition presented questions entirely separate from the main claim and was not a compulsory counterclaim.  St. Paul Fire & Marine Ins. Co. v. Mannie 91 F.R.D. 219 (D.C.N.D. 1981).  The court refused to hear the counterclaim.   
5. Wigglesorth v. Teamsters.  Plaintiff brought action against Teamsters claiming they had violated his freedom of speech on two occasions.  At the press conference, P called them Mafia-run and the like.  Teamsters attempted to assert a counterclaim of defamation and malicious prosecution

f. Court held both the defamation and malicious prosecution claim would not satisfy the evidence test, and was therefore a permissive counterclaim

g. Note: Samaha seems to think court got its treatment of the malicious prosecution counterclaim wrong, but a malicious prosecution claim does not ripen until the original claim is shown to be false
h. Note: The case from Wigglesworth is from a Rule 12(h)(3) motion to dismiss for lack of subject matter jurisdiction
Note: What would an example be of a counterclaim arising out of the same transaction? Great Lakes Tire Corp. v. Herbert Cooper Co.  Plaintiff’s initial complaint was about the theft of trade secrets.  This was dismissed for lack of subject matter jurisdiction.  After defendant asserted an anti-trust counterclaim in its Answer, plaintiff then repackaged its original claim in its counterclaim to the Ds counterclaim.  Court ruled this was proper:

· Defendant’s counterclaim asserted that P’s claim violated anti-trust law

· Therefore, a necessary relationship existed between plaintiff’s original complaint and the defendant’s counterclaim (the former was the sine qua non of the latter)

· The facts regarding P’s counterclaim (voiced in the original complaint), then, ought to be examined by the court as a compulsory counterclaim

How would you distinguish this from Wigglesworth? 

· Clear logical relationship between the two

· Same evidence would likely support both claims

6. Voluntary Dismissal by Plaintiff (Rule 41).  Plaintiff might do this to curb expenses, preserve a case for another court
a. Dismissal with prejudice: Plaintiff cannot come back to that same court with the same lawsuit.  Voluntary dismissals are normally without prejudice the first time
i. Second time you voluntarily dismiss it has the effect of a trial on the merits

b. Plaintiff can voluntarily dismiss his complaint in two ways

i. Before an Answer or motion for summary judgment (remember the exception that inclusion of additional evidence turns the motion into a motion for summary judgment)
ii. With agreement of all parties

iii. Court has discretion over all other requests for voluntary dismissal; this includes the discretion the court has over whether or not to dismiss with prejudice
c. Harvey Aluminum Inc. v. American Cyanamid vacated a voluntary dismissal – despite the fact that it occurred before an Answer though after a hearing for a preliminary injunction.  Court based this on the fact that plaintiff had prosecuted a bad claim and would not be allowed to get out of it that easy

i. Harvey is bad law 
ii. D.C. Electronics v. Natron Corp. openly challenged such a standard.  In D.C. Electronics, plaintiff moved to voluntarily dismiss before an Answer but after obtaining a TRO

1. Distinguished itself by saying that Harvey involved a hearing for a preliminary injunction and not a TRO

2. Clearly, though, had in mind that Harvey was just bad law. 

d. Once D’s Answer or Motion for Summary judgment has been filed, P can only voluntarily dismiss with permission from D or at leave of the court.  Courts will allow it when the dismissal will not prejudice the defendant. 

i. Mere prospect of having to defend suit in another court is not prejudice. D’Alto v. Dahon Cal, Inc.

ii. Court refused to dismiss when continuing uncertainty over title would prejudice D.  Paulucci v. City of Duluth. 

e. Note: Safe Harbor Provision in Rule 11(c)(1)(A) allows for voluntary dismissal after service of the motion

7. Amending Pleadings

a. Permission to amend; Rule 15(a)

i. Party has an absolute right to amend before:

1. A responsive pleading or

2. 20 days after service

ii. Otherwise, an amendment may also be made with the leave of the court or by written consent of the adverse party

iii. Courts will typically deny an amendment if the amendment will

1. Result in undue prejudice to plaintiff

2. Amendment has been unduly delayed

iv. However, “plaintiff typically will not be precluded from amending a defective complaint in order to state a claim on which relief can be granted or from adding a claim to an otherwise proper complaint simply because that amendment may increase defendant's potential liability. Similarly, plaintiff will not be sufficiently prejudiced to justify a denial of an application under Rule 15(a) if defendant is allowed to cure an insufficient defense or to amplify a defense that already has been stated in the answer.  Thus, courts have allowed amendments when it was established that doing so would not unduly increase discovery or delay the trial, and when the opponent could not claim surprise, but effectively should have recognized that the new matter included in the amendment would be at issue.” (Wright & Miller, §1487)
v. The requested amendment in David v. Crompton was denied since

1. Plaintiff would clearly be prejudiced (statute of limitations had tolled)

2. Defendant had clearly “lulled” P by never indicating it would raise such a defense in the interim period

3. Compare to Jacobs v. McCloskey (cited by D): P had filed its initial complaint 9 days b/f the statute of limitations had expired.  D was fully within its rights to amend its complaint within the 20 day period (despite the tolling o of the statute) allowed by Rule 15(a) when it discovered it was not the true owner of locus in quo


vi. Appellate review standard: abuse of discretion. Appeals of a grant/denial of a leave to amend are interlocutory in nature (Bryant v. Dupree; denial of leave to amend had to be certified in order for it to be heard by the 11th Circuit)
b. Note: Courts will be generally lenient with leave to amend (at least one time) since Rule 15(a) stiplulates that “leave shall be freely given when justice so requires.”  However, the district court does not have to give leave to amend if it thinks: 

i. There has been undue delay, bad faith, dilatory motive, or repeated failure to cure deficiencies by amendments previously allowed

ii. Where allowing amendment would cause undue prejudice to the opposing party

iii. Where amendment would be futile (all three from Forman v. Davis, 83 S. Ct. 227 (1962)

c. Amendments at trial: Rule 15(b) provides for an automatic amendment of the pleadings to conform with evidence discovered/presented at trial.  This can be done on motion at any time,  but failure to do so does not change the trial of those issues.  

i. Why would a party request such an amendment? 

ii. RPD: Perhaps to help summary judgment (since pleadings must be taken as true) motion

iii. Contrast to the “final pretrial order” defined by Rule 16(e), which is governed by a much higher standard

1. Order can only be made after conference

2. Can only be amended to prevent “manifest injustice” (again, a much higher standard than Rule 15(b)

d. Appellate review: Appellate review of awards/denials of leave to amend is “abuse of discretion standard” .  Denials/acceptance of leave to amend are interlocutory in nature.  Hence to get an interlocutory review they need to be certified
e. Supplemental pleadings: Rule 15(d) allows party to supplement their pleading as a result of any other transaction or occurrence subsequent to their initial pleading.  However, this is not a leave to assert new claims, it only lets the party aid existing claims

i. Giglio v. Konold 214 N.E.2d 806 (Ohio App. 1 Dst.1965) an Ohio case, deals with similar procedural rule
ii. Court overturned a supplemental pleading on the basis that supplemental pleadings may only support existing claims, not enable plaintiff to recover upon a cause of action that has subsequently accrued

f. Relation back (Rule 15(c)): the goal of this rule is to allow plaintiff to beat the statute of limitations.  Remember the Distinction in Rule 15; Rule 15(c) is distinguished from Rule 15(a) in that (c) focuses on the timing of the amendment as regards overall litigation, not whether or not you may amend in the first place (which is 15(a)) 
i. Rule 15(c)(3) sets a high standard for changing the name of the Defendant party.  It must:
1. Arise out of the same transaction

2. 120 day rule means that the rightful D should have had some sort of notice within this period (not actually have been served within this period).  Goal of this rule is that D would have had/should have had notice  in order to make a proper defense
3. And the new party (a) has had such notice of the action that they would not be prejudiced and (b) knew or should have known that but for a, say, typo, they would have been brought in

ii. The paradigm for such a mistake is a complaint against the government which states the wrong name of the agency or names the wrong officer or one who is no longer in the position
1. Donald v. Cook County Sheriff’s Dep’t: court asserted that in such a case the court actually has responsibility to allow plaintiff to amend his complaint to name the right person (in existence of a meritorious claim)

2. However, courts will generally not permit relation back when the plaintiff should have known who the appropriate party was: Louisiana Pacific-Corp. v. ASARCO 5 F.3d 431 (9th Cir.1993). Mistake as to which of two known parties was the proper successor interest of company liable to plaintiff does not justify relation back.  

iii. Courts are generally averse allowing “John Doe” defendants to relate back when plaintiffs attempt to amend their complaint on the theory that Rule 15(c) really only encompasses an honest mistake in identification by the plaintiff, not an abject failure to name a party.  Barrow v. Wethersfield Police Dep’t.  
iv. The requirement of “knew or should have known” is a restrictive one.  Lundy v. Adamar of New Jersey.  Plaintiff had a heart attack in a casino, and then attempted to bring doctor in

1. Original complaint was brought on a theory of premises liability against casino, but court would not allow amendment to relate back
2. Opinion held that doctor should not have known he should have been liable under a theory of premises liability
3. The distinction, it seems, is the difference between “should the D have known of the existence of a claim” or the existence of “the claim as defined by the complaint”
v. What constitutes “notice” of the existence of the suit? A general awareness or an actual service?  The conclusion of a growing number of courts and commentators is that sufficient notice may be deemed to have occurred where a party hears of commencement of the litigation from some informal means

vi. Leave to amend after judgment is generally discouraged.  Nelson v. Adams, Inc., the Supreme Court refused allow a defendant to add  plaintiff’s sole shareholder as a party in order to ensure that Defendant’s award of fees could be paid. 
1. Such an amendment would violate the adverse party’s due process right as judgment would be entered against the adverse party the moment the pleading was amended

2. There would be no opportunity for the adverse party to be heard

vii. Swartz v. Gold Dust Casino, Inc. illustrates the limitations of the “relation back” amendment

1. Plaintiff was allowed to add Cavanaugh as a named defendant (substituted in for a John Doe defendant)

f. This might be acceptable as the original complaint described John Doe as someone having a possesory interest in the locus in quo

g. Court also disliked Cavanaugh’s wilfull shell game with corporate identities

2. Cavanaugh should have known/knew of the existence of litigation and that he should have been a party

3. But Swartz was allowed to introduce a new theory and have the included party relate back to that new theory (no other court would allow  P to modify in this manner)
f. Original theory was for “defective maintenance”

g. New Theory was for “negligent maintenance”

h. Court allows this under the premise that either theories are predicated upon the same event (Samaha detests this) 

III. Discovery.  Discovery can be thought of as existing in two dimensions: the Scope of discovery and then Who is managing Discovery.  Usually the attorneys manage discovery, but the court will step in when there are problems. Also imp’t that Discovery does not necessarily need to find evidence admissible at trial  
A. Modern Policy and Rule 26

i. Framework: one party makes a request directly to the other party.  The other party then can decide between

1. Objecting to the request

2. File for a Rule 26(c) protective order

3. Modify the request with the consent of requesting party

4. Comply with the request as-is

ii. If the request is not complied with/modified without permission, the requesting party can file a motion to compel under Rule 37(a)

iii. System options.  U.S. has rejected the independent fact gatherer method (e.g., Spain) in favor of “do-it yourself”/privatized system
B. Purpose of Discovery and the Rules. The Rules are designed to maximize Discovery and give the parties as many tools/as broad a reach as possible The purpose of Discovery, as articulated in Hickman (one of the broadest visions of Discovery around) is:
i. To frame the issue for trial (along with the required pre-trial hearing)
ii. To serve as a device for ascertaining the facts (or the whereabouts of those facts) relative to the cause of action

iii. However, the limits of Discovery are evinced by In re Convergent Technologies. Note, the case came before the 1993 reforms (see below)

1. Court was irritated that over $40,000 had been spent on a single discovery dispute.  Court articulated a C/B formula to guide discovery (value of information vs. costs required), coupled with a good faith requirement

2. This has been subsequently incorporated into the Rules

a. Rule 26(g) provides for the “good faith” component of  Discovery analogous to Rule 11(a).  Note there are no “safe harbor” provisions in 26(g); you can be liable for fees for specious requests; fee shifting is a big part of the deterrent in 26(g)
b. Rule 26(b)(iii) requires that discovery takes “into account the needs of the case, the amount in controversy, the parties’ resources, the importance of the issues at stake”

c. The 2000 amendments to the Rules were generally focused on the scope of discovery
3. Rule 26(b) is precisely concerned with the scope of discovery (work product exception, other exceptions)

C. Discovery Devices
i. Sanctions

1. Rule 26(g), similar to Rule 11, but has lots of fee shifting provisions
2. The teeth come in Rule 37, though, e.g., Rule 37(b)(2)(C) allows for entry of Default Judgment (Kozlowski)
ii. Initial Disclosure; governed by Rule 26(a) (requiring disclosure of relevant facts and witnesses)
1. Had the effect of reducing formal Discovery
2. Note the exceptions to Rule 26(a)(1)(E)
3. Automatic disclosure devices (requiring disclosure up front)
a. Don’t have to automatically disclose information that will hurt you; just need to disclose info that you will use; 26(a)(1)(A))
b. Doesn’t mean you get to hide this damaging info, just means you don’t have to give it up front (a recent addition to the rules)
4. Requests for admission (Rule 36) also serve to speed things along
5. Note: Rule 30(b)(6) allows a party to request that a corporation, Agency, etc. designate a person able to answer questions on particular subjects
6. Rule 36 also allows a party to request the other party to admit something as true: a “request for admission”
iii. Document Inspection (Rule 34)
1. Procedure is simple, the party requesting inspection simply needs to request the docs with reasonable specificity
2. Control, (“possession, custody or control”) over the relevant documents is generally broadly defined by courts as to include any case where there is substantial influence over the person who has the docs
a. Cooper Industries v. British Aerospace: docs in a foreign SubCo. Were in defendant’s custody for purposes of discovery
b. In re Folding Carton Antitrust Litigation: Defendants were required to attempt to obtain ndocuments from former employees if they receive compensation of some kind
c. Soceite Internationale v. Rogers.  P claimed Swiss law prevented them from disclosing certain documents held in Switzerland.  Supreme Court rejected this argument (would not let SI hide behind Swiss law) and held docs to be discoverable
iv. Interrogatories (Rule 33)
1. Limited to 25 per party absent stipulation or court order
2. Questions must be relevant and not unduly burdensome; issue of relevance generally falls “unless clearly irrelevant” side
a. E.g., In re U.S. Financial Securities Litigation; 381 pages w/some 3,000 questions was unduly burdensome
v. Depositions (Rules 30-32).  Fairly flexible and may be done w/reasonable notice.  Limit of 10 per side.  Court usually will not get involved except in the rare occurrence the lawyers cannot straighten the matter out 
1. No off-record consultation b/t lawyer and deponent allowed
2. Lawyer may instruct not to answer only to preserve privilege – objections made are only to preserve them for trial (though they likely can still be made at trial)
vi. Physical or Mental examination.  The only matters where prior approval by the court is necessary/good cause required
1. The defendant is not afforded any more freedom from examination (due to his status as an “unwilling” party to litigation) that P.  Schlagenhauf v. Holder, 379 U.S. 104 (1964)
2. Schlagehauf also established that such exams require an affirmative showing that the thing to be examined really and genuinely relates to the issue in controversy as opposed to a “mere formality”.  These are not met by mere conclusory allegations on the pleadings
a. Does not mean movant has to prove his case on the merits.  Might be necessary in some cases, but could be done by affidavit or some other method short of a hearing  
3. Courts have held that the presence of counsel is also required to protect rights of the person being examined (esp. in criminal cases)
vii. Discovery from nonparties is governed by Rule 45

1. Rule 45(c) cautions against unfairly burdening non-parties.  U.S. v. Columbia Broadcasting System required the defendant to pay $2.3MM in compensation when it had subpoeanaed documents from independent producers
D. Scope of Discovery.  

i. The relevant questions to the scope of Discovery can be articulated in a couple of questions:
ii. Is the material requested authorized as a matter of formal law/Under the Rules?

iii. Is it appropriate to the case?  The appropriateness to the case is defined by Rule 26(b)(2).  There is a cost/benefit analysis.  Courts may limit Discovery such that “frequency or extent of use of the discovery methods… shall be limited by the court if it determines that…(iii) the burden or expense of the proposed discovery outweighs its likely benefit, taking into account the needs of the case, amount in controversy, the parties’ resources, the importance of the issues at stake in litigation, and the importance of the proposed discovery in resolving the issue.”
1. Remember to ask if there is any other way the person requesting discovery can get the material in question
2. The “importance to the issue” cannot be overstated. KO was forced to reveal the formulas to Diet Coke, Coke, and other products in Discovery (subject to protective orders per Rule 26(c)) in Coca-Cola Bottling Co. of Shreveport v. Coca Cola Co.
a. KO’s contract with its bottlers required KO to pass on any savings generated by KO’s use of artificial sweeteners in its formula to the bottlers

b. With the advent of Diet Coke (and subsequently New Coke and the rest), KO attempted to enforce a new bottling agreement for the new products

c. Bottlers brought suit contending that the “new” products were still governed by the same contract.
d. Since this was the key issue to be resolved, discovery was allowed (note: KO settled out of court, likely to avoid disclosure)
3. NOTE: Some states have imposed restrictions on protective orders in cases involving “public health hazards” (p. 354 n.7 casebook)

4. Similarly, the limits of the “burden imposed” can be extremely broad if the court feels the matter to be of importance to the litigation.  This is best illustrated by the instance of Kozlowski v. Sears Roebuck
a. Plaintiff was severely burned by Sears-purchased pajamas

b. Plaintiff requested records from Sears as to all product liability requests (court restricted it to previous nine years

c. Sears had no proper filing system; offered to pay for P to do it themselves after failing to provide the necessary information

d. Court held this was improper

i. Materials were clearly relevant

ii. Time and expense were not good enough reasons for not responding to discovery

iii. Court refused to allow Sears to benefit from an “undue burden” created by their own actions

e. Court also did not like Sears’ offer to shift the burden of discovery (though Samaha seems sort of comfortable with such an offer)

i. The note to the amendment on 34(b) indicates there is a good faith requirement, which might defeat Sears’ effort in this respect

ii. Party must be “responsive” (hard to see how simply offering cash is responsive)

5. Potential for cost-shifting in Discovery

a. Kozlowski does not overrule the possibility entirely; just doesn’t like the idea of D benefiting from a bad filing system
b. Rule 37(a)(4)(A) seems to allow it (allows fee shifting in a failure to co-operate)

c. Rule 34(b)(last ¶) gives some leeway to court if a party continues to ignore a court order for Discovery

d. Rule 26(b)(2)(iii) takes the costs of Discovery into account

e. There seems to be something latent/running throughout the Rules which would allow for fee shifting in Discovery then (could make a strong textual argument)

6. However, we might contrast Kozlowski to the Rule 34(b) procedure that documents be produced in the “normal course of business” and the Rule 33(d) option to produce business records from which analysis might be made by the discovering party.  Saddler v. Musicland-Pickwick International, Inc. In an employment discrimination claim, plaintiff sought detailed statistical analysis from defendant. D invoked Rule 33(d)
a. Court permitted the Rule 33(d) motion holding that the applicability of Rule 33(d) did not depend on the familiarity with the records but the difficulty of analyzing the records to derive the desired analysis

b. RPD: Distinguishes case from Kozlowski in which the difficulty in analyzing the records is precisely the issue at hand

c. Also, the “normal course of business” requirement can also be interpreted to imply that the filing system actually be functional

iv. Limits of Discovery through Davis v. Ross. Plaintiff brought an action of libel per se for $1MM  compensatory, $1MM punitive against Diana Ross based on a letter Ross had circulated saying Ross had “disapproved” of dismissed employees (a very generic letter). 

1. P attempted to compel Discovery of three separate items, (1) D’s financial assets for the purposes of establishing ability to pay damages, (2) Financial arrangement b/t Ross and her lawyer (who would be a witness at trial) (3) records of other dismissed employees
2. Court held these requests all to be improper

a. Financial records could only be Discovered after judgment had been found in favor of P; Note: Samaha thinks the court got its reasoning wrong on this as the court based it’s denial on the Rules of Evidence rather than anything else (say, 26(b)(iii)
b. Attorney records were an overly burdensome invasion of privacy

c. Names of other dismissed employees was limited because P’s action involves Ross’ opinions of P.  Therefore whether or not Ross made bad judgments related to previous employees should not apply

i. This request did not fit in the legal argument in a way that Kozlowski’s request clearly did

3. D, on the other hand, was allowed to discover P’s mental health records since P had waived privilege by claiming damages and such records would be necessary to establish the extent of damages

4. Court’s limitation on Discovery can extend to materials that are designed to be discovered simply to embarrass D.  In re Richardson-Merrell, Inc. Bendectin Prods. Liab. Litig.: Court, after rejecting defendant’s (a pharma co.) objection to discovery of certain matters on the basis that the information is in the hands of D’s foreign SubCo.’s, court refuses to allow P to discover  D’s experience with drugs not included in the litigation (namely, thalidomide).  

a. Court held that such a request “in this area do not appear reasonably calculated to lead to the discovery of admissible evidence. Rather, the requests appear calculated to produce information which would portray defendant in a damaging light with regard to some of its past activities.” 

b. As such, the request violated Rule 26(c)

i. Note the exception on the Discoverability of financial status (which, as we saw in Davis v. Ross, can be v. limited) and the relevance of insurance, noted by Rule 26(a)(1)(D): The distinction between a D’s financial status and the disclosure of insurance under Rule 26(a)(1)(D): “…any insurance agreement under which any person carrying on an insurance business may be liable to satisfy part or all of a judgment which may be entered in the action or to indemnifyor reimburse for payments made to satisfy the judgment.” Insurance required as part of disclosure (as opposed to personal wealth) since

· Insurance is an asset specifically created to satisfy the claim

· Insurance co. normally controls the litigation

· Information about the coverage is available only from D or his insurer

· Disclosure not a significant invasion of D’s privacy in this case

E. Work product exception (Rule 26(b)(3))
i. Justification is based on system requirements

1. Removing incentive for attorneys to work hard/
2. Creates incentives for lawyers to deceive one another

3. Wouldn’t commit anything to paper

4. Secondary rationale is that it’s an invasion of attorney privacy (also noted in Hickman)
ii. Hickman as exemplar: Attorney interviewed witnesses to a tug accident.  Plaintiff was denied discovery of attorney’s records and memoranda of the interviews.  

1. Attorney work product is privileged from discovery in all but the most exceptional circumstances, which plaintiff had failed to demonstrate in Hickman. 

2. Would contravene public policy/interest in the administration of justice

a. Lawyer’s would be reluctant to write anything down

b. Impressions of witnesses (or any legal area) can be incredibly subjective

c. Infringes on the attorney’s privacy

d. Plaintiff failed to demonstrate any necessity to procure the information (the court allows that in “rare” circumstances such an intrusion could be necessary)

3. Hickman’s real issue isn’t so much that factual information was requested; it was the request for analysis generated from that information (work product of a purely factual nature could be discoverable through other means such as interrogatories, etc.)
iii. As an aside, the initial disclosure requirement of 26(a)(1)(A) seems to infringe a bit on work product (though it could be argued that this requirement just requests facts which would have been discoverable anyway)

iv. Literal reading of Rule 26(b)(3) requires three-part test before materials can be classified as work product:

1. Documents and tangible things

2. Prepared in anticipation for litigation (thus the exception applies to lawyers and non lawyers)
3. Prepared by a designated representative

v. Hickman articulates three separate classes of protected materials

1. “intangible things” such as lawyer’s opinion (which generally receive the highest protection)
a. Upjohn notes that “Rule 26 accords special protection to work product revealing the attorney’s mental processes.” At 400.
b. Upjohn basically enforced the high standard necessary to acquire opinion work product but, like Hickman did not attempt to enforce absolute protection

2. Written recollections (of witness interviews in this case)

3. Signed statements collected in an investigation

4. Facts, when segregated from other types of discoverable material, are not protected as work product (though they would have to be discovered through means other than requesting work product)
vi. Tension exists between Hickman and the Rules; Rule 26(b)(3) only protects tangible work product whereas Hickman goes farther.  However, courts will generally not adopt a hardline/formalist reading of the Rules 

1. Rules are broader – in a sense – in that they protect non-lawyer work

vii. Protection standard.  Party must demonstrate

1. Substantial need of the materials and 

2. Unable without undue hardship to obtain the 

3. Lack of substantial equivalent 

a. Note:  party cannot simply discover an affidavit, though, simply because it can’t elicit the same response from a witness

viii. Courts will typically penetrate work product on the “lack of substantial equivalent” test for the following reasons (assuming substantial need and undue hardship):

1. Contempraneity: i.e., a statement given in close temporal proximity to the events in question (this is somewhat limited.  Johnson v. Ford, 35 F.R.D. 347, 350 (D. Colo. 1964)
a. P was allowed to discover depositions taken by D counsel of witnesses immediately following an accident 

b. Court ruled on the basis that the “special circumstances” (i.e., their contempraneity) fulfilled the “good faith” requirement of Rule 34 and the protection standards of Hickman. 
2. Dead or unavailable witness. 

3. Hostile or reluctant witness

4. Evidence impeaching witness (suggested in Hickman); this has been limited in some courts though
ix. Parties attempting to penetrate work product protection on the basis of “expense of discovery” typically fail in their task 

x. Policy concern the “own statement” exception: Policy concerns underlie the “own statement” exception in Rule 26(b)(3)

1. The person giving the statement has a right to know if they’ve said something stupid/legally binding, etc.

2. “Memory refreshment” prior to trial

3. Counsel would want to know if their witnesses (the “non parties”) are fucking up

xi. Why the special “opinion work product” protections?

1. Does not defeat the discovery of facts 

2. Note: Court rejects an amendment to the Rule in 1946 that would have allowed absolute protection opinion work product (suggests some leeway); in addition to Hickman’s acknowledgement that some such cases might exist

3. Exceptions to opinion work product occur when the attorney’s opinions are themselves at issue.  Crime/fraud is also a general exception in all circuits. 

a. Bird v. Penn; underwriters sued to rescind insurance policies, alleging D made mispresentations in their applications . D asserted laches barred the action; D asserted the underwriters knew the cause of action well before they brought suit 

b. Since the claim was based on the advice of counsel was directly at issue, material was discoverable

c. Similarly, Holmgren v. State Farm Mut. Auto Ins. Co., 976 F.2d 573 (9th Cir. 1992). Bad faith action against insurer.  Court upheld discovery though the requested docs were work product on the basis that since the insurers’ opinions were “directly at issue” Rule 26(b)(3) permitted discovery where mental impressions, etc. were the “pivotal issue” at litigation.  

xii. Legal theories upon which a party intends to rely are not protected as work product given the purpose of discovery is fact maximization and issue formulation

1. Discoverability allowed through interrogatories or requests for admissions

xiii. Requirement that work product be prepared in anticipation of litigation.
1. Can be prepared in advance for “any” litigation:

F.T.C. v. Grolier, Inc., 462 U.S. 19 (1983)

Under Exception 5 of the Freedom of Information Act, any “inter-agency or intra-agency memorandums or letters that would not be available by law to a party… in litigation with the agency” are exempt from disclosure.  The court held this to be an extension of the Attorney work product privilege, and as such refused to allow release of certain documents regardless of the fact that the petitioner would not have any direct litigation interest in the documents requested.  

· Court cited Hickman as giving the “basic immunity” of work product

· Concurring opinion squarely basis this ruling completely on Rule 26(b)(3), citing the opinion “the literal language of [Rule 26(b)(3)] protects materials prepared for any litigation or trial as long as they were prepared by or for a party to the subsequent litigation.”

· NOTE: Court confined its ruling to a Freedom of Information Act context, though it has been liberally applied to other fields

2. Work product generated in the “ordinary course of business” not excepted.  This can be broad.  Soeder v. General Dynamics: D routinely generated crash reports of its airplanes, but claimed all were in anticipation of litigation. Court ruled discoverable since the investigations served other purposes (product improvement) and were not generated for any particular litigation

F. Attorney client (“A/C”) privilege.  Attorney/client privilege requires the person asserting the privilege to show, where legal advice is sought from a professional legal adviser the communications relating to that purpose, made in confidence by the client are at the client’s insistence permanently protected from disclosure by the client or attorney except by the choice to waive that privilege.  
i. Basic analysis to determine if A/C applies? “Does the privilege promote full disclosure”? The courts basically feel that full disclosure is necessary to good legal advice, which is necessary to an efficient process
1. Can see this in Upjohn’s desire to get companies to consult w/counsel to obey the law?

ii. Stronger than work product (which can be penetrated by a showing of need); A/C is pretty much absolute

iii. How far does privilege go?

1. Protects statements, not facts. Party cannot conceal a material fact merely by revealing it to his attorney. Dudek v. Circuit Court
2. A/C can be lost easily.  Any revelation of previously privileged materials to third parties (opponent or otherwise) ends priviliege.  

iv. Upjohn: Court applied the A/C to the interviews themselves (work product captured the subsequent memoranda)

1. Court rejected the “control” group notion: a.
Existence of the “Control Group” doctrine misunderstands the reality that “it may be necessary to glean information from middle management or non-management personnel.” (quote is from Upjohn, cite to Diversified Industries, Inc. v. Meredith, 572 F.2d 596 (C.A. 1977))
2. Attorney client privilege is unaffected by the fact that the ‘client’ is a ‘corporation.’ Such a restriction would upset the judicial purpose of getting companies to consult with counsel in order to conform to the law.  Upjohn citing U.S. v. United States Gypsum Co: “An uncertain privilege, or one which purports to be certain but results in widely varying applications by the courts, is little better than no privilege at all.”  (quote is from Upjohn)
a. This desire to get Co.’s to comply w/complex regulatory schemes is different from straightforward concerns at work in Hickman
b. ‘Control group’ approach would also encourage Co.’s to hang low-level employees out to dry

3. Upjohn’s treatment of the work-product protection is a little troubling

a. Court seems to almost be creating an A/C privilege for work product (w/out quite saying so)

b. Court says P has not met its burden to demonstrate need, but does not supply an actual standard to justify that decision

IV. Summary Judgment: Absence of genuine issue of material such that the moving party is entitled to judgment or relief as a matter of law.  Summary judgment is not a substitute for a trial on the facts of the case.  Summary judgment is essentially a critical look at what occurred in Discovery to see if a trial is warranted.  The problems come, though, when the judge treats summary motion as a trial rather than just determining if there is enough issues of material fact to warrant a trial
A. Structure of Rule 56

i. (a) P has the right for summary judgment at any time 20 days after the action has commenced without affidavits

ii. (b) D may motion with/w/out affidavits at any time
iii. (c) Hearing is at least 10 days after service.  Allows, but does not require, additional materials to be submitted as part of the motion

iv. (d) Case may be decided in part and let alone on part

v. (e) When a motion is supported by additional information, the adverse party may not rest on the pleadings
vi. (f) Gives adverse party time to get affidavits together if they don’t already have them (time for more Discovery)
vii. (g) Bad faith affidavits can merit sanctions, etc.

B. Rule 56(c): Rule 56(c) allows that the court may affix liability on summary judgment “although there is a genuine issue as to the amount of damages.”  Thus, the liability is settled and the amount damages can go to a jury.  However, the summary judgment denying/granting liability is “interlocutory in character” and as such not an entry of final judgment and therefore no appeal lies. 

i. An order of summary judgment for P and an order that the case be brought to trial for the determination of damages would not become a final judgment for the purposes of appeal until the damages had been assessed.  Russell v. Barnes Foundation, 136 F.2d 654 (C.C.A. 1943)

C. Sources the court may use in a 56 motion: -


i. 56(c): The judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.

1. Note: that Rule 56 allows that “the sources have to show” – does not say that the “moving party has to show.” 

2. This gives the court an incredible amount of discretion – Celotex – and the right to summarily adjudicate sua sponte (also noted in Celotex)
ii. Note: you don’t file every piece of Discovery with the court (they get pissed when you do this)

iii. What’s an affidavit? A written statement sworn under oath

iv. Carmen v. San Francisco Unified School Dist.,  237 F.2d 1026 (9th Cir. 2001) . Despite the Rule 56(c) requirement that the court “shall” consider all materials “on file” the court held that the judge should only consider those things cited by the movant in its actual motion. “It is absurdly difficult for a judge to perform a search, unassisted by counsel, through the entire record to look for such evidence.”

D. Purpose of Rule 56

i. Summary judgment is designed to weed out factually unsupported claims before trial. Celotex.

ii. Denial of a summary judgment claim postpones a decision. It decides none.  Paquin v. Federal National Mortgage Ass’n.  

E. Summary judgment as opposed to 12(b)(6) motion.  

i. Procedurally, summary judgment comes after discovery, and benefits from the evidence found in discovery.  In fact, inclusion (which only occurs at the discretion of the court)of additional evidence in a 12(b)(6) motion automatically converts it into a 56
ii. 56 and 12(b)(6) does focus on the legal sufficiency of the P’s claim in two ways (note: P or D can make a 56 motion, as opposed to 12(b)(6) which is a responsive motion/pleading)
1. There isn’t enough evidence to support the claim as a matter of law

2. Assuming all the evidence, there is no law for which the claimant is entitled to relief
F. Summary judgment as opposed to a Rule 12(c) motion on the pleadings.  The idea of a Rule 12(c) motion is that it comes early enough that it is relevant but not so early as to disrupt the trial; 12(c) does not consider facts, just pleadings, Rule 56 is a little broader in that more facts come in 
i. The motion for a judgment on the pleadings only has utility when all material allegations of fact are admitted or not controverted in the pleadings and only questions of law remain to be decided by the district court. This may occur, for example, in actions brought to obtain the construction of a will or litigation in which the sole question is the applicability or interpretation of a statutory provision. The Rule 12(c) procedure also may be of value when the statute of limitations provides an effective bar against the plaintiff's claim and the entire controversy may be disposed of by a pretrial summary motion based on the parties' pleadings (i.e., the sole issue is when the statute of limitations began to run). (Wright & Miller §1367)
G. Summary judgment as opposed to a motion for Judgment as a Matter of Law/Directed Verdict (rule 50): Courts, in a summary judgment motion, are not allowed to rule on the sufficiency of evidence as they could in a motion as a matter of law (which occurs during trial – though court’s ability to weigh credibility is limited in a 50) 
i. Timing

1. Summary judgment motions can be made at any time

2. Rule 50s occur after “a party has been fully heard on an issue”

ii. Standards are approximately the same

1. 56: No issue of material fact

2. 50: No “legally sufficient evidentiary basis for a reasonable jury” to find for non-moving party

iii. However, the court has some discretion in terms of analyzing the creditability of affidavits. In the existence of conflicting stories, the court has some discretion in picking sides.  

iv. In Russell v. Acme-Evans Co., 51 F.2d 64 court refused to accept an affidavit submitted as a response to a summary judgment motion and that stood in conflict with a previous deposition.  

1. Known as the “sham affidavit” rule.  

2. Falls under Rule 56(g)

H. Burden of Proof and Rule 56.  The “Burden of Proof” actually contains two distinct elements

i. Burden of Production: Production of some evidence.  The party with the Burden of Production must present some evidence from which a finder of fact could reasonably find for them on that issue (the first requirement of the moving party in a 56 motion)
1. Burden of production can be shifted (as it is in a 56 motion)

2. Production is the key factor in a 56 motion; persuasion is consequential (indeed, contingent upon who brings the motion)

ii. Burden of Persuasion: The persuasiveness of that evidence and who must do the persuading.  The party w/the Burden of Persuasion is must persuade based on a preponderance of the evidence (which is defined in terms of importance and not volume).  As Brennan’s dissent to Celotex notes, the burden of persuasion always remains on the moving party
1. Burden of persuasion means that the party who carries this burden loses given a 50:50 balance of evidence

2. Note:  When the case is sent to jury, the burden of production drops out of the case  and the jury is only concerned with the persuasion burden
iii. Simply put, the party with the burden of proof is required to:

1. Produce evidence

2. Make a persuasive claim based on that evidence that tip the scales in their favor

3. If the party w/the Burden of Proof does nothing, they lose.  If the party only meets their burden of production, they will lose. 
I. The Moving Party’s Task.  The Movant’s task is conditioned by whether or not the movant bears the burden of production in the action.  Celotex presents a standard case in which the 56-movant does not bear the burden and challenges the factual sufficiency of the P’s claim.  
i. APPELLATE REVIEW IS DE NOVO
ii. Generally speaking, what should be required from the movant when the movant does not bear the burden of production?

1. Require them to produce nothing (and simply look at P’s evidence given that P must bear burden of production)

2. Require the movant to negate the opposing party’s claims

a. Essentially forces D to meet the burden of persuasion (though it would clearly be sufficient)

b. This was the historical standard of summary judgment (the “reasonable doubt standard)

iii. Supreme Court used the “negate” standard in Adickes to reverse a ruling for summary judgment. 

1. Court felt that substantial enough evidence of a conspiracy between the restaurant that ejected Ms. Adickes and the police that the movant would have had to prove the non-existance of such a conspiracy. 

2. Adickes seems to put a tremendous burden on the movant to disprove elements of the non-movant’s claims (regardless of the burden of proof), and this tendency held until the 1980s

3. Note: the opinion, though, offered an easy out, signalling that a mere affidavit that the police officer was not in the store would have allowed movant to meet its burden.

iv. Issue addressed by the Court in Celotex was “Is a failure to affirmatively demonstrate the weakness of the non-moving party’s claim through presentation of evidence fatal to a Rule 56 Motion for Summary Judgment when non-moving party has burden of production and persuasion?

1. Court held that the moving party satisfied its burden simply by “showing” there to be an absence of evidence in the non-movant’s case

2. Moving party does not have to negate evidence on which the moving party does not bear the burden of proof. RPD: this is still a burden of production and persuasion, albeit a minimal one 
3. This clearly offers an alternative method of reaching summary judgment, which was actually articulated in Brennan’s dissent. The movant can:

a.  Bring your own evidence that negates an element of the non-movant’s claim

b. Demonstrate that the non-moving party’s evidence is insufficient to make the claim (Brennan, though, requires that movant must demonstrate the impossibility of non-movant’s claim). 
i. If the movant elects to go this route, “then [movant] must affirmatively demonstrate that there is no evidence in the record to support a judgment for the nonmoving party.” Brennan suggests this could be done through normal discovery devices. 

ii. His real problem is that Celotex simply said there was “no” evidence rather than “[attacking] the sufficiency of” Cattrett’s evidence.  The motion essentially left the court to its own devices (which is actually what the opinion has in mind in its sua sponte reference)

v. The result of Celotex and its associated cases (Anderson v. Liberty Lobby and Matsushita) should be read as substantially lowering the requirements on the moving party if the moving party does not bear the burden of production at trial.  Lujan v. National Wildlife Federation, 497 U.S. 871 (1990):  §
1. Notes that Celotex means that Rule 56 does not require the moving party to negate the non-movant’s claim.  The purpose of 56, per Lujan, is to get at genuine disputes regarding material facts rather than allowing both sides to assert conclusory allegations.  

2. That is, conclusory allegations in the absence of specific facts do not get you to trial.  Also, holding the facts in a light most beneficial to the non-moving party means that when two facts are held side by side, the court ought to interpret them to the benefit of the non-moving party.

a. RPD: Does not seem like this was the case in Matsushita

vi. Matsushita Electric Industrial Co. v. Zenith Radio Corp., Supreme Court held that, after 7 years of detailed discovery, the party seeking summary judgment had made its case given the absence of a material issue of fact and the non-movant could not make its case simply by invoking “metaphysical doubt.”

1. Court specifically took to task the earlier line of cases that was reluctant to impose SJ in complex cases. The far-fetched nature (in the opinion’s view) of the allegations also put a substantially higher burden on P (Zenith alleged Matsushita was dumping)

2. The dissent, however, focused on the fact that the inferences drawn by the court went beyond the province of a judge.

a. Why should court believe Matsushita and not Zenith’s explanation of the pricing system?

b. Shouldn’t the existence of roughly equivalent explinations for the same thing necessitate a jury trial?

c. Shouldn’t the evidence be held in a light most favorable to non-moving party?

3. This broad discretion in the use of summary judgment in anti-trust litigation was limited somewhat in Eastman Kodak Co. v. Image Technical Services, 504 U.S. 451 (1992),  in which the Court rejected an argument for SJ based on Matsushita.  “Matsushita demands only that the nonmoving party’s inference be reasonable in order to reach the jury…[only] if the plaintiff’s theory is economically senseless [should] summary judgment be granted.”

4. Court has also ruled that summary judgment is inappropriate in some antitrust cases given the complex, conspiratorial nature of such cases, Poller v. Columbia Broadcasting System Inc., 368 U.S. 464 (1962) (whether motivation for purchase of a tv station was anticompetitive)

a. Poller  can also be interpreted as an alternative to Matsushita, making it easier for the non-movant to avoid summary judgment

vii. Anderson v. Liberty Lobby
1. The D.C. Circuit, in denying a motion for summary judgment, had ruled that the “clear and convincing” standard of proof required for libel cases at trial should not be the standard at the summary judgment phase.  The Supreme Court overturned.  Held that the “inquiry involved” in a motion for summary judgment involved the same standard as in a trial on the merits.  

2. Court similarly held that even when the defendant’s state of mind is at issue, this same standard should hold in a summary judgment motion.

3. However, this has been limited somewhat in recent years.  

J. The nonmoving Party’s Burden (remember that the burden is different depending upon who has the actual Burden of Proof at trial).  Non-moving party must establish that there is a genuine issue of material fact such that the moving party is not entitled to judgment as a matter of law. 

i. Note the requirement under Rule 56(c), though, when the moving part produces additional evidence, the non-moving party may not rest on its pleadings
ii. Arnstein: produces an incredibly low standard to defend summary judgment.  Note the two arguments proffered by the P

1. “Stooges” 

a. Clearly ridiculous

2. Reasonable inference of access

a. Given that Arnstein had sold millions of records which had “some” resemblance to Porter’s songs, provided some reasonable grounds

3. Court’s ability to withhold summary judgment speaks to the “slightest doubt” standard generally held to be the standard for summary judgment at the time

iii. Arnstein  as opposed to Dyer.  
1. In Dyer, P alleged counts of libel and slander but he was not present for any of them.  His sole evidence consisted of the testimony of the Ds (who denied) (any evidence P tried to establish was inadmissible)

2. It is possible to reconcile the cases (given the single leg on which Arnstein stands); note that Frank concurs on Dyer. 

3. Dyer refused to allow the prospect of a successful cross examination as a basis to avoid summary judgment

a. Clearly retreating from the “reasonable doubt” test of Arnstein
V. Pretrial Conferences and Settlement Promotion
A. Pretrial Conference Basics and Rule 16.  

i. The basic objectives of Rule 16 are 3-fold

1. Initial planning and scheduling

2. Final pretrial organization

3. Settlement

ii. Rule 16’s basic thrust is to provide for efficient management of the trial. It provides for 5 (non-exhaustive) objectives:

1. Expediting disposition of the action

2. Establishing early and continuing control so that the case will not be protracted because of lack of management

3. Discouraging wasteful pre-trial activities

4. Improving the quality of trial through more thorough preparation

5. Facilitating settlement of the case

6. Note: Rule 16(c) enumerates other purposes (non-exhaustively)
iii. Court is required to give a scheduling and planning order unless allowed by local rule.  Again, the impetus for this is to keep the process under management (though not intrusively so)

1. Local district courts are permitted to promulgate their own rules under Rule 83

2. Note: Under Rule 26 the parties must get together to plan discovery

3. Court will then issue a rule with certain required elements (enumerated in 16(b)) 

iv. Consistent with the idea that we do not like surprises at trial, Final pre-trial conference meeting occurs when:

1. Legal theories are set

2. Discovery complete/rules are clear

3. Arguments/superfluous arguments are included/discarded

B. Enforcement, and Inherent Authority.  The final pre-trial conference also gives way to authority to encourage/facilitate settlement under Rule 16(c)(9). Note: Keep in mind that G. Heileman is not requiring that the person be willing to settle, only that they have authority to settle
i. Other rules allowing for settlement are Rule 16(a)(5); Rule 16(c)(16) also gives the court extremely broad authority to the judge (it’s basically a restatement of Rule 1), so settlement could fall there

ii. Note: G. Heileman is a little out of date since the promulgation of Rule 26(b) which allows the court to request the presence of “the district judge, or a magistrate judge when authorized by district court rule, shall, after receiving the report from the parties under Rule 26(f) or after consulting with the attorneys for the parties and any unrepresented parties by a scheduling conference, telephone, mail, or other suitable means (this was not in effect at the time of G. Heileman)

iii. G. Heileman.  Magistrate in G. Heileman ordered “someone with authority to settle” 

1. Court had no clear authority to do this at the time from the rules or existing case law. 

a. Could fall back an a broad interpretation of 16(a); but this is. 

b. Then again, Rule 1 is a rule of interpretation
iv. Inherent authority generally

1. Authority is in the nature of the courts themselves

2. Needs to be restrained though:

a. Legitimacy issues

b. Fair warning to the parties involved

v. G. Heileman falls back on a broad interpretation and the “inherent authority” of the court

1. Based somewhat on efficiency/practical concerns

2. Support for inherent authority:

a. “The concept that district courts exercise procedural authority outside the explicit language of the rules of civil procedure is not frequently documented, but valid nevertheless.  The Supreme Court has acknowledged that the provisions of the Federal Rules of Civil Procedure are not intended to be the exclusive authority for actions to be taken by district courts. Link v. Wabash RR, 370 U.S. 626”

b. Power of the courts is not circumscribed by the Rules.  HMG Property Investors v. Parque Indus. Rio Canas, Inc., 847 F.2d 908 (1st Cir. 1988)

3. Court held that

a. The District Court did not abuse its discretion in demanding such attendance given the “stakes were high” in the case and that the court was not compelling actual settlement

b. Sanctions were appropriate given that the court did not abuse its discretion in imposing sanctions: Oat was well aware of the court’s requirement and should have acted accordingly.  

4. Easterbrook’s dissent (which is the clearest)

a. Rejects a broad interpretation of Rule 16 to allow for such hearings
i. Believes case turns on 3 issues: Can court require attendance of someone other than counsel?

ii. Can court require an employee and not simply an agent?

iii. Can Court insist on “settlement authority?

b. Easterbrook feels (1) might be a possibility, but that the distinction between “agent” and “employee” is simply arbitrary and most likely too broad

C. Who is required at a settlement meeting?

i. In re United States, 149 F.3d 332 (5th Cir. 1998): Court can require a person with full settlement authority to be present at mediation in exceptional circumstances 

ii. Texas Department of Transportation v. Pirtle, 977 S.W.2d 657 (Tex.App.1998): Costs may be assessed against a party for bad faith failure to participate in court ordered mediation

iii. Texas Parks and Wildlife Department v. Davis, 988 S.W.2d 370 (Tex.App.1999) Court may not impose sanctions for failure to settle in a court ordered mediation when the party had participated in those mediations

iv. Problem of insurers at settlement conferences
1. In re Novak, 932 F.2d 1397 (11th Cir.1991) in which court may not compel an attendance of an insurance rep. to Lockhart v. Patel, 115 F.R.D. 44 (E.D.Ky.1987) when the court specifically ordered an insurance rep with negotiating authority to be present.

2. RPD: Can look at this in light of the discoverability of insurance information under Rule 26 (above)

v. Mediation

1. Court can order mediation

2. Generally less formal than actual settlement and legal issues/principles are less applicable. 
VI. Appeals Before Final Judgment

A. Rule 54(a): “Judgment” as used in these rules includes a decree and any order from which an appeal lies.  A judgment shall not contain a recital of pleadings, the report of a master, or the record of prior proceedings. 

B. The value of Appellate Review

i. Timing and applicability.  There is a distinction in the appealability of cases based on the nature of the ruling: is it dispositive of the case or not? Hence the distinction between interlocutory appeal and final appeal.  Appeals as a matter of right.  Right to appeal final judgment falls under 28 U.S.C. §1291

1. A party may not take an appeal under §1291 until there has been a decision that ends the litigation on the merits and leaves nothing for the court to do but execute judgment. Coopers & Lybrand v. Livesay, 437 U.S. 463 (1978)
2. However, appellate courts do not demand resolution of all disputed issues between litigants before they will recognize a right to appeal:

a. RPD: Hence, you could appeal summary judgment on one claim while the rest of your complaint works its way through the system

3. Forces party to consolidate errors on one appeal

4. Avoids harassing appeals over every claim that goes b/f the court
5. §1291 is the strongest way to enforce your right to appeal 
C. Interlocutory appeals (Note: they are not appealable simply because they are erroneous Will v. U.S., 389 U.S. 90 (1967))
i. Rule 23(f): interlocutory appeal available for denial of certification of class for class action suits
ii. §1292(a) defines certain interlocutory orders that are appealable as a matter of right.  Such as
1. Injunctions and their modifications
2. Orders appointing receivers, refusing orders to wind up receiverships and steps to accomplish such a purpose (e.g., demolition of property)
3. Admiralty cases in which appeals from final judgment are allowed
iii. §1292(b): Court can certify specific issues for interlocutory appeal.  
1. Provision is discretionary in nature, and limited to questions of “a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially advance the ultimate termination of the litigation” subject to the requirement that it “shall not stay proceedings… unless the Judge shall so order”
2. Note the specific requirement in §1292(b): the appeal may be certified “Provided, however, That application for an appeal hereunder shall not stay proceedings in the district court unless the district judge or the Court of Appeals or a judge thereof shall so order.”
3. Intended for important matters of law and not “close calls”
a. E.g., White v. Nix 43 F.3d 374: District Court abused discretion in granting D’s motion for certification to test the Court’s document production order in a prisoner’s §1983 suit. 

iv. Partial judgment under 54(b) permits an interlocutory appeal.  54(b) Permits district courts to facilitate appeals by entering final judgment with respect to only some parties or claims.  In order for such a judgment to be appeallable, it must.  No entry of final judgment → no interlocutory appeal
1. Entry of final judgment is discretionary per 54(b)
a. Thus, the court can grant summary judgment on one claim (of a two-part claim) and still not enter final judgment

b. Thus, the claim on which, say, SJ is granted is not final for the purposes of making an interlocutory appeal

c. If a court does not enter final judgment on one claim of a multi claim action, the “decision is subject to revision at any tme before the entry of judgment adjudicating all the claims and the rights and liabilities of the parties” (54(b)) hence, not appealable on an interlocutory basis

d. Therefore, unless the court makes its order final under Rule 54(b), the grant of a summary judgment on less than the entire litigation normally is not appealable until the full case reaches judgment (Wright & Miller, §2715)
2. Be “final” in the sense that it is a judgment upon a cognizable claim for relief and final in the sense that it is “an ultimate disposition of an individual claim entered in the course of a multiple claims action.” Sears, Roebuck & Co. v. Mackey, 351 U.S. 427

a. Discretion of the court to determine whether there is “just reason for delay (Rule 54(b)); which takes into account administrative interests

b. The standard by which a District Court may use its discretion in permitting a 54(b) appeal is whether or not it serves the interest of “sound judicial administration.” Sears at 10.  
3. In reviewing a denial of a 54(b) appeal, the court must (Curtiss-Wright Corp. v. General Electric Co. 200 S. Ct. 1460):

a. Scrutinize the district court’s evaluation of such factors of the claim such as its interrelationship to the case so as to prevent piecemeal appeals

b. Judgment of the lower court should be given “substantial” deference

c. The general rule, then, is to give the district court a lot of leeway in whether or not it allows an appeal (by entering or not entering final judgment) under 54(b)
v. Collateral order doctrine. This is read as a practical construction (rather than exception to) of §1291 (Digital Equipment Corp. v. Desktop Direct, Inc., 114 S.Ct. 1992, 1995 (1994)) – applies to issues separate from the merits of the cases.  “But we have also repeatedly stressed that the narrow exception should stay that way and never be allowed to swallow the general rule that a party is entitled to a single appeal.” Digital Desktop.   
1. Three part test (the burden of which is on the moving party):
a. Conclusively determine the disputed question
b. Resolve an important issue
c. Be effectively unreviewable on appeal of final judgment (collateral order requirements speak to a court’s subject matter jurisdiction, Digital Equipment, n3, RPD: Not the practical ability of the court to review the damage caused as was Firestone’s claim)
2. What does “unreviewable” obtains only when the nature of the right asserted is such that denial constitutes the threat of irreparable loss

3. Examples:

a. Immunity as a matter of law (e.g., Firestone cites the example of double jeopardy)
b. Nixon v. Fitzgerald, 457 U.S. 731 (1982): denial of absolute presidential immunity from civil proceeding for damages; Mitchell v. Forsyth, 472 U.S. 511, 524-30: denial of qualified immunity asserted by a public official where the issue appealed was whether certain facts constituted a violation of clearly established law.  
vi. Mandamus: A writ requiring a public body to do something as a matter of law when it had previously refused to do so.  Used in extraordinary situations
1. In general, mandamus will not be granted if:
a. District court has both subject matter and personal jurisdiction

b. Challenged conduct can be reviewed through ordinary and statutory avenues of appeal

c. Denial is common (exceptional cases are the ones that get mandamus)

2. Supreme Court declared that mandamus is an extraordinary remedy reserved for extraordinary cases and may not be used as a substitute for the ordinary process of error correction through a unitary appeal after final judgment. Will v. U.S., 389 U.S. 90(1967)
3. Beacon Theatres v. Westover, 359 U.S. 500: Held mandamus was appropriate to vacate district court orders that would have deprived the requesting party of a trial by jury

vii. Discovery orders.  Despite facial similarity to collateral orders, discovery orders are generally not permitted interlocutory appeals.

1. But discovery orders are generally not appealable during trial!

a. The courts will push someone into the contempt avenue rather than allow interlocutory appeals

b. Courts do not want to screw up the timing of the trial

2. U.S. v. Ryan, 402 U.S. 530 (1971).  Court held an order denying motion to quash a grand jury subpoena duces tecum (requiring witness to bring certain papers, documents, etc. to court) was not appealable

a. Court adopted Firestone’s  avenue
b. This does put a heavy burden on an attorney to take his chances
3. Note: Ryan distinguished the collateral bar rule at work in Walker v. City of Birmingham on the basis that an appeal in Walker was available at an earlier stage.  Court seems to be allowing for an exception to the collateral bar rule for discovery orders.  

viii. Appealability and Firestone
1. Underlying litigation is that Firestone was being sued by plaintiff (whose counsel was also lead counsel in four other products liability suits. Firestone was insured in this matter by Home Insurance Co. Home Insurance had already notified Firestone that Home would not indemnify Firestone for damages from “willful” acts or compensatory or punitive damages. Counsel had also represented Home Insurance

2. Court held that denial of a motion disqualifying attorney was not appealable under 28 U.S.C. §1291
a. Disqualifying motion is analogous to Discovery motions, etc. 

b. Erroneous motions can be cured on appeal, the harm can better judged later in the proceedings

c. Court does not want to create a general rule for what is an exceptional case.  Remedies still exist beyond making this appealable per se:

i. File again if new facts emerge

ii. Apply for certification pursuant to §1292(b): 

iii. Mandamus

d. 8th Circuit erred in continuing to judge the case on the merits since it had already established that it lacked jurisdiction pursuant to §1291 to hear the case.

3. Richardson-Merrell, Inc. v. Koller, 472 U.S. 424: Addressed the shortcoming of Firestone (i.e., Firestone expressly left open the issue of whether orders granting disqualification are subject to immediate appeal” at 432).  Court reaches the same conclusion as Firestone.  Refused to distinguish it from Firestone on the basis that:

a. Substantial delay could result from such appeals

b. Motions for appeal could come from properly (as well as improperly) awarded motions

c. Lawyer’s private interest for “vindication” is not a compelling reason for an interlocutory appeal

d. Mere prospect of an erroneous (and costly) mistake isn’t enough

e. Also different from the criminal context in that there is no 6th Amendment right involved in civil trial
VII. The Trial
A. Trial Phases

B. 7th Amendment
i. Codified in the 7th Amendment: “In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any court of the United States, than according to the rules of the common law.”

ii. 7th Amendment has two distinct components:

1. Under what circumstances a litigant has the right to a jury trial

2. The extent to which the court may control the outcome of the jury trial (explored in Galloway)
iii. Jury trial rights occur in several contexts:

1. Legal and equitable claims are brought in the same suit

2. Party asserts a single claim but multiple forms of remedy (some equitable, some legal)

3. Where a party files a claim that was equitable in 1791but requests a legal remedy
C. Jury trial rights as codified in Rule 38

i. Expressly guarantees that jury trial rights as “declared by the Seventh Amendment” shall be preserved

ii. Party may demand a jury trial by demand (Rule 38(b))

iii. Can’t withdraw a demand for jury trial w/out consent of both parties (Rule 38(d))

iv. Exemplar: Ross v. Bernhard
1. Case brought as a shareholder’s derivative suit

a. Note: Rule 23.1 requires that shareholder attempting to bring the suit must:

i. Allege with particularity efforts by shareholder to obtain action from the Co. (Co. refused to bring suit)
ii. Action may not be maintained if shareholder does not represent similarly situated shareholder (claim must have merit)
iii. Cf. Ross v. A.H. Robins (above)

2. Court holds that a shareholder asserting a derivative action on behalf of a corporation is entitled to a jury trial if the corporation would have enjoyed the right to a jury trial if the corp. had itself brought suit. 
a. The shareholder’s right to actually bring a derivative suit must be tried in equity.  And court notes there would be no problems “where the action against the directors and third parties would have been by a bill in equity had the corporation brought suit.”  The issue is that the relief sought on behalf of the corporation is legal. 

b. Corporations historically enjoyed right to jury trial in legal actions in 1791 

i. Current suit alleged “legal” suit included counts of “bad faith” and “negligence
c. Traditionally, derivative suits were at equity

i. However, Beacon Theaters (1963) held that where legal and equitable claims are joined in same action in a shareholder’s derivative suit:

1. Right to jury trial on the legal issues not affected by the nature of the action (shareholder’s derivative suit)

ii. Similarly, lower courts have allowed class actions (traditionally suits at equity) to try legal claims to a jury

d. Court then resolves this tension by ruling that the nature of the “issue” determines the 7th Amendment question rather than the character of the action (action thought of in terms of the “forms” of action): “The Seventh Amendment question depends on the nature of the issue to be tried rather than the character of the overall action.”
D. Jury Trial Rights
i. Components of decision making can be thought of in three ways:

1. Law

2. Fact

3. Application of Law to Fact. 

4. Jury trials typically obtain to Factual and application questions

ii. Jury rights as a matter of History (note: the “historical test” of 7 is generally thought to require reference to the 1791 common law of England rather than the states)

iii. By Policy 

1. The idea that juries can add something to the system

a. Juries can inject “common sense” 

b. Offer a “spectrum” of perspectives

c. Juries do not set precedent, so perhaps they can settle hard cases without making bad law

d. Leads, hopefully, to more accurate conclusions and perhaps to settlement

2. Jury can stand as a “bulwark” against the coercive arm of the judiciary/government

a. Has historical roots in the framing of the Constitution

iv. Appealability? 

1. Jury decisions are not immediately appealable as they are interlocutory (though mandamus is a possibility).  Standard of review is abuse of discretion
v. “Legal” nature of the claim determined by a consideration of the nature of the issue to be tried rather than the character of the overall actions.  This involves a consideration of the following: (Ross v. Bernhard)

1. Pre-merger custom with reference to such questions (the old Law/Equity distinction in the actions)

2. Nature of the remedy sought (legal v. equitable)

3. The practical ability/limitations of juries

vi. Complex case exception?

1. Suggested by the footnote in Ross
2. Tension b/t 3rd and 9th Circuits

a. In re U.S. Financial Securities Litigation the 9th Circuit expressly “[refused] to read a complexity reservation into the 7th Amendment, but we also express grave reservations whether a meaningful test could be developed were not to fund such an exception)

b. Japanese Electronic Products Antitrust Litigation (3rd.) allowed for a complex case exception on the basis that “the principles that define the procedural requirement of due process would seem to impose some limitations on the range of cases that may be submitted to a jury.” (p. 575)

i. Rejected a historical argument for such an exception

vii. Curtis v. Loether
1. P brought an action under §812 of the Civil Rights Act, which created a private cause of action for discrimination.  Claimed D refused to rent an apartment to her b/c she was black (violation of §804(a) of the act)

a. The statute was itself silent on the right to a jury trial

2. Court noted: “Whatever doubt may have existed should now be dispelled.  The Seventh Amendment does apply to actions enforcing statutory rights, and requires a jury trial upon demand, if the statute creates legal rights and remedies, enforceable in an action for damages in the ordinary courts of law.”

a. In part, based on an analogy of an action for damages (in this case) to tort
3. NLRB v. Jones & Laughlin Steel Corp. (in which court upheld the award of back pay without jury trial in an NLRB unfair labor practice proceeding) was distinguished by the Court on the basis that Jones is in the context of administrative law and a jury trial is “imcompatible with the whole concept of administrative adjudication and would substantially interfere with the NLRB’s role in the statutory scheme.”
viii. Tull is a case in which the court is looking at the application of a statute (as opposed to a cause of action) that could not/did not exist in 1791.  Thus, 7 applies to statutes that did not exist in 1791. 
1. Allows for jury trial on the basis that the nature of the relief sought (civil penalty/damages, which were traditionally legal) 

2. Refuses jury trial on the question of punitive damages (only jury trial for liability)

a. Appears odd: Tull seems like the case to support the “bulwark” argument for juries

b. No right for jury trial on the question of punitive damages since the question of punitive damages does not impact the 7th Amendment right to a jury trial and the Constitution is itself silent on the question

ix. Right to a jury trial and damages

1. Right to jury trial in an award for statutory damages is permitted in Feltner v. Columbia Pictures (a copyright case).  Court distinguished Feltner from Tull on the basis that:

a. Statutory damages are analogous to legal relief (such as compensation as was the case in Tull)

b. Penalties paid the Government is analogous to criminal sentencing

2. A jury’s determination of the amount of punitive damages does not involve fact finding as defined by 7 and, as a result, is subject to appellate review.   While punitive damages involve facts, the “legal” compensation is the realm of compensatory damages.  Cooper Industries v. Leatherman Tool Group.  Hence, review is DE NOVO.
a. Again, punitive damages analogous to criminal sentencing

b. Based on a due process concern that you don’t want juries going crazy on damages

c. Samaha: this division also seems to support a complex case exception
x. Terry.  Court hedges its bets. 

1. Court finds that the historical analogy (fiduciary duty as against the union, breach of contract as against the Co.) leaves the court balanced

2. Damages are legal in the eyes of the court

a. Tull notes that backpay could be considered equitable (it’s a form of injunctive relief as you’re already entitled to your backpay)

b. Terry Court views the relief sought as different, however, since the case is brought against the Union not the Co.: “backpay sought by respondents is not money wrongfully held by the Union… Such relief is not restitutionary.”

3. Union did not withhold the money in the same way an employer/the employer would have (hence, it’s not restitution)

4. This distinction is found in Curtis: “We need not, and do not, go so far as to say that any award of monetary relief must necessarily be ‘legal’ relief” (emphasis in original). 

xi. Opinion also notes that the second part of the three part test of Ross (action/relief/complexity) is the most important

1. Brennan actually goes so far as to only rely on the nature of the relief (legal/equitable) as a means of determining the right to jury trial

a. He admits it would not solve all the problems, but it’s the least bad solution. 
b. The Court has not adopted this stance subsequent to Terry
E. Judges’ Control of the Jury’s Verdict
i. Judgment as a Matter of Law as defined by Rule 50 (DV, JNOV)

1. Available only in cases with a jury that has a power to return a binding verdict
a. 41(b) motion for involuntary dismissal would be appropriate in a non-jury case (W&M states that in a 41(b), made after the close of P’s case, the court is free to weigh the evidence and to make its own findings of fact, which are obviously inappropriate in a jury trial)

2. Rule 50(a)(1) allows that a party at a jury trial may motion for a judgment as a matter of law if: 
a. “No legally sufficient evidentiary basis for a reasonable party to find for that party on that issue”

b. Court may then find for the movant on that issue

3. Rule 50(a)(2): Motions can be made at any time b/f submission to a jury

a. Such motion may be made at any time before submission to the jury.  The motion must specify:


i. Judgment sought

ii. Law and facts on which movant is entitled to judgment
4. If no verdict was returned, court may:

a. Order a new trial

b. Enter judgment as a matter of law

5. You need to make a Rule 50 motion before a verdict in order to preserve the motion for after the verdict.  Also, since the 50(b) motion is simply a renewal of the 50(a) motion, you can’t add elements not in your 50(a) motion
a. However, if you fail to motion for JMOL on the basis of insufficiency of evidence, you can motion for a new trial on those grounds post-verdict

6. Ruling on the motion after verdict, the court may:

a. Allow judgment to stand

b. Order a new trial

c. Direct entry of judgment as a matter of law

7. In reviewing a motion for a granted directed verdict, the appellate is not precluded from ordering a new trial for the plaintiff (if he won the verdict but lost the post-verdict 50 motion) (Committee Notes)
ii. JMOL and substantive law.  The substantive law will effect the ability of the moving party to prevail in a 50 motion

1. Substantive law defines the necessary elements for recovery on the merits

2. Defines the burdens of production and persuasion

a. RPD: Make sure to note who has the burden of production and persuasion both on the motion and at trial

b. This is also true for 56s

iii. Contrast with summary judgment

1. Timing:

a. Summary judgment can occur at any time, 

i. Typically, you’ll want enough evidence (or enough time to have found evidence) to be able to say (as the movant) that the P has failed in his burden of production (such that a reasonable jury could have found for the Plaintiff)

ii. Summary judgment serves the purpose of demanding some evidence from the P (while it also gives the P time to find that evidence)

b. Timing of Rule 50 (see Rule 50(a), above)

2. Conceptually the standards are similar: the “genuine issue of material fact” is “very close” to the “reasonable jury” directed verdict of Rule 50 (Court says the Rule 50 standard “mirrors” 56 in Anderson v. Liberty Lobby)
a. Taken to an extreme form, this can create some problems b/c the assumption would be that a Rule 50 motion must be denied if a 56 motion is denied

b. Also creates problems in appellate reviews of denied motions for summary judgment and 50 motions in the same trial
iv. Standards (note, standard the same at trial level and at appellate level, per Wright and Miller, §2524); appellate review of a 50 motion is de novo (on both a granted 50 motion and a denied 50 motion before judgment)
1. “Simply stated, it is whether the evidence is such that without weighing the credibility of the witnesses or otherwise considering the weight of the evidence, there could be but one conclusion” that a reasonable jury could reach. (Federal Practice & Procedure, §2524, citing Simblest v. Maynard 427 F.2d 1, 4 (2d Cir. 1970)

a. Court may not rule on credibility

b. Court should not consider any evidence favorable for the moving party that the jury is not required to believe

i. Thus, court only has to consider evidence for the moving party  “that is uncontradicted and unimpeached, at least to the extent that that evidence comes from disinterested witnesses.” Reeves v. Sanderson Plumbing, 120 S. Ct. 2097 (2000) citing Wright & Miller at 300

2. Court has rejected the “scintilla” standard (clearly this rejection is at work in Galloway)

3. Standards as evinced in Galloway v. U.S. 
a. P’s claim had two components:

i. Total and permanent disability

ii. Disability occurred prior to May 31, 1919

b. P’s evidence:

i. Chaplin (who might have the wrong man)

ii. Friend (who only saw P after 1919)

iii. Doctor (who was impeached on the stand)

c. Court was affected by gap in P’s record from 1925 through 1933

i. Only evidence was that P was married, which supports an inference against P

ii. Thus, since the evidence provided by P hinges on the diagnosis, the Court rules “eight years are too many to permit it to skip… Expert medical inference rightly can do much.  But we think the feat attempted here too large for its accomplishment.”

d. This limits the applicability of Galloway as precedent:

i. Galloway supports a directed verdict when P has huge gaps in evidence

ii. Galloway not distinguishable when P has substantial/meaningful evidence
v. Consistent with 7th Amendment? 

1. Note: Constitutionality of the directed verdict can be thought of in the sense that a Rule 50 motion, if granted, only deprives the losing party of a right to an unreasonable jury verdict.  This right is not guaranteed under the Constitution.  “Thus the directed verdict is a jury control device that permits the judge to limit the jury’s freedom to find the facts and apply them to law” (Federal Procedure and Practice, §2522)

2. Galloway defends the Constitutionality of the directed verdict:

a. Prior case law had settled it

b. Practice of removing case from jury existed prior to 1791 (in the form of demurrer)

c. The 7th Amendment does not bind the courts to the “hypertechnicality” of procedure at the time: 
i. NOTE: Galloway can be read as allowing for a great deal of procedural development within the system and still be Constitutional
d. Nor does the 7th Amendment guarantee a P the right to keep perfecting his claim which is “endless repetition” and : “to posit assertion of one upon sacrifice of the other would dilute and distort the full protection intended” by the 7th Amendment
e. Note: Tull cites Galloway in order to allow a right to a jury trial and yet deny the question of damages to the government: “The 7th Amendment is silent on the question whether a jury must determine the remedy in a trial in which it must determine liability.  The answer must depend on whether the jury must shoulder this responsibility to preserve the ‘substance of the common-law right of trial by jury’… We do not think.” Tull, quoting Galloway

i. This is entirely consistent with the consideration of a directed verdict as a means to limit the jury’s freedom to the finding of fact. 
vi. Judgment as a matter of law and statistical proof
1. Guenther v. Armstrong court held that a 75%-80% chance of probability that D’s tire was insufficient to reach a jury in and of itself

a. Note: Could be different if probabilities were different

2. P’s conflicting testimony (regarding the whitewall v. blackwall tires) was sufficient to warrant a jury trial 

vii. Standard of review on appeal from a 50 motion: de novo

1. No deference given to district court

2. After all, they would be removing the question from the jury
F. New Trial motion

i. Difference b/t new trial and JMOL

1. New trial: restarts the process

2. JMOL: terminates the process

ii. A new trial after judgment may be awarded after

1. Motion by the adverse party

2. Court’s own initiative
iii. New trial motions are governed by Rule 59
iv. Reasons for granting a new trial motion: Generally speaking, the grounds for granting a motion for a new trial are (Wright and Miller §2805):
1. An error of law is prejudicial and grounds for a new trial
2. Juror misconduct
3. Verdict is against the manifest weight of the evidence
4. Damages are excessive
5. Other reasons the trial was not fair
6. Other issues (raised by the motion) related to
a. Admission or rejection of the evidence
b. Giving/refusal of instructions
7. Note: in a trial w/out a jury trial, the court may still award a new trial on the same grounds for which it would have awarded a new trial in a jury trial
v. New trial awards for verdicts against the “manifest weight of the evidence”

1. Trial judge has broad discretion in weighing the evidence

a. Looser standard than trial judge’s discretion for JMOL.

b. “On a motion for a new trial--unlike a motion for a judgment as a matter of law--the judge may set aside the verdict even though there is substantial evidence to support it. The judge is not required to take that view of the evidence most favorable to the verdict-winner. The mere fact that the evidence is in conflict is not enough to set aside the verdict. Indeed the more sharply the evidence conflicts, the more reluctant the judge should be to substitute his judgment for that of the jury” (Wright and Miller §2806)
c. In other words, this doesn’t mean the district court can award new trials b/c it would have come to a different conclusion based on the evidence (court should reserve it for some apparent manifest injustice)
2. Appellate review of new trial motions

a. Standard for a denial of new trial motion: “abuse of discretion” by trial court (strong 7th amendment Constitutional support for this as well)

b. Grant of a new trial generally not appealable as it is interlocutory

i. Though it is reviewable upon appeal

ii. E.g., the party that prevailed on the first trial, but lost upon the second trial may assert an error of the court in awarding a second trial (Rule 50(c)) 

1. Strong deference still exists to the District Court’s decision, and the review is still made according to “abuse of discretion”
vi. Ahern v. Scholz
1. Note: This was a Circuit Court reviewing a denial of a new trial motion by the district court following a ruling in favor of Ahern

a. Circuit court notes that it can overrule the district court “only where there has been a clear abuse of discretion… We do this not in the role of a “thirteenth juror”… but rather to isolate the factual basis for the trial court’s ruling and provide the foundation for our action today.” (casebook at 623)

2. D was essentially asserting an affirmative defense through his breach of contract counterclaim

3. Jury found for P

4. D had the burden of production and persuasion at trial since he was asserting an affirmative defense
5. Courts holding was that: Jury’s verdict was not against the clear weight of the evidence, therefore the verdict stands and therefore district court did not clearly abuse its discretion in refusing a new trial order

a. A jury could have found that Ahern could have read the contract to require that Ahern direct the appropriate entities to send royalty checks to Scholz (and not a semi-annual accounting)

b. A jury could have found that the monies owed Ahern was not so significant as to constitute a breach of an “essential and inducing” feature of the contract

i. The sum in question was in fact unknown

ii. Given the amounts involved in the total litigation, a jury could have thought the sums were simply insubstantial and so did not amount to a breach of contract
PAGE  
1
Ryan Preston Dahl; Tel. 917 687 7146

