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Contract Formation

Agreement

Offer (RSC §24 & 26)

· Offeror is master of his offer

· Unilateral and bilateral

· Counter-offers are rejections (RSC §39)

Acceptance

· Objective manifestation

· Option contracts (RSC §45)

· Created by part performance

· Created by consideration and bargaining

· Mailbox rule (RSC §63)

· Silence (RSC §69)

Insufficient or Defective Formulation

Defective Agreements (RSC §20)

· Misunderstanding – no K

Indefinite Agreements

· Essential term still open – no K
Incomplete and Deferred Agreements

· Courts will fill in non-essential terms in by objective standard

· Courts will fill in essential terms if parties set method by objective standard

· Agreement in principle or agreement to agree – no K

Remedies (RSC §90)

· Promissory estoppel

Consideration

Lack of consideration (RSC §71)

· Gratuitous gifts

· Pre-existing duty rule (RSC §89)

· UCC 2-209 allows modifications

· Mutuality of obligation (illusory promise)

· Output Ks and good faith

· Implied promise?

Moral obligation

· Unjust enrichment

· Benefit conferred

· Benefit not officious or gratuitous or mistake

· No opportunity to bargain

· Material benefit rule (RSC §82, 86)

· Material benefit + later promise = consideration

Promissory estoppel (RSC §90)

· Promisor induces

· Promisee reasonably relies

· Detriment suffered

· Limited relief

Statute of Frauds

· Goods over $500

· Real property interests

· Transactions that cannot be performed in 1 year

Avoidance

Incapacity (RSC §14-15)

· Voidable Ks by incapacitated person 
Mistake (RSC §152-154)

Fraud/misrepresentation (§159-162)

· Requires a misrepresentation + reliance

· Constructive fraud: 

· Breach of duty; no intent required

Undue influence (§177)

· Using a confidence to gain advantage

Duty to disclose (§161)

· Relationship of trust

· Material information

· Access to info

Duress (§175)

· Wrongful threat

· Must be no reasonable alternative

· No adequate legal remedy

Unconscionability (UCC 2-302)

Illegality/contrary to public policy

Performance

Parol Evidence Rule (UCC 2-202)

· Integration?
Parol evidence admitted?

· No

Yes

· Partial
Consistent parol evidence

· Yes

No

Custom

Conditions

Warranties

· Merchantability (UCC §2-314)

· Fitness for particular purpose (UCC §2-315)

· Disclaiming (UCC §2-316)

· Limited remedies: if fail of essential purpose, UCC kicks in (UCC §2-719)

Impossibility

Impracticability (RSC §261)

Frustration of purpose (RSC §265)

· Duty to perform discharged by failure of basic assumption
Duty of good faith

· Violated by strategic behavior

Breach

· Foreseeable (RSC §351)

· Mitigation

· Speculative

Hadley Rule

· Causation + foreseeability

Duty to mitigate

· Expectation damages

· Π in position of fulfilled K

Reliance damages

· Π in position prior to K

· Can’t be more than expectation damages

Restitution damages

· Δ in position prior to K

Liquidated damages

· Reasonable forecast to compensate for harm
· Harm must be too hard to calculate
Specific performance


