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1I.
Remedies


1Expectation Damages


1Hawkins v. McGee (1929) (p. 3) (horrible skin graft – expectation Ds, no pain & suffering)


1Measure of Ds – value of product promised (good hand) minus value of product in present condition (bad hand).  No pain and suffering damages – part of cost of operation.


1Sullivan v. O'Connor (1973) (p. 7) (nose job doesn't go well for entertainer – reliance)


1Medical Ks cases tend to use reliance Ds:  recovery of the costs associated with the failed procedure, as well as suffering not reasonably foreseen as a result of the operation.


1Groves v. John Wunder Co. (1939) (p. 11) (no leveling of land – gets Ds to complete)


1Ds for b‑o‑c – cost to fulfill K, not value that would have been added as result of K (unless it results in unreasonable economic waste – must be compelling).


1Peevyhouse v. Garland Coal & Mining Co. (p. 19) (strip mining – ( gets screwed, tiny Ds)


1Diminished value rule adequate where goal of K for both (/( is exploitation of land.


2Restatement (First) § 346(1)(a) – Defective and Unfinished Construction (p. 20)


2Restatement of Torts, Second § 901 – General Principle—Damages (p. 22)


2Acme Mills & Elevator Co. v. Johnson (1911) (p. 22) (wheat sale breach, only gets $ bags)


2Ds for b‑o‑c, sale of goods:  difference between K price and market price at time/place where goods were to be delivered.


3Laurin v. DeCarolis Constr. Co., Inc. (1977) (p. 25) (stealing gravel just prior to closing)


3B‑o‑c, D to real property just prior to sale (( conversion), diminution of property value negligible, measure of Ds market value of raw materials (pre-refined, no labor deductions).


3Sharp, Promissory Liability (p. 29)


3Expectation Ds encourage people to keep promises.  "[O]rdinary man thinks naturally that promises should be performed or the equivalent of performance given."


3Dawson, Restitution or Damages (p. 30)


3Restitution allows sellers to speculate without risk; they can always sell to someone else when the price goes up, and then simply refund buyer's money plus small costs.


3Comment:  Reliance Damages for Purchasers of Land (p. 30)


3Some jurisdictions (approx. 15 states) allow reliance recovery for good faith b‑o‑c in land sale – problematic to administer – (a) what is good faith (b) if ( made improvements to land, does ( get cost of improvements or just value added?


3Oliver Wendell Holmes, The Path of the Law (p. 34)


3Economic deterrents in contract law affect "bad man" as well as good; law should be based on what "bad man" will do, then bad and good alike will have adequate incentives.


3Jacob & Young v. Kent (1921) (p. 821–823) (Reading pipes – no Ds to completely redo)


3If cost of rectifying unintentional minor error in construction is disproportionately large, measure of Ds is difference between product as-is and product per specification.


3Reynolds v. Armstead, 166 Colo. 372, 443 P.2d 990 (1968) (p. 823) (wrong color veneer)


3Ds for a wrong color veneer – quantum meruit (reasonable value of services), because the veneer was in other respects acceptable (cost of K minus Ds for failure to perform fully).


3Mitigation


3Rockingham County v. Luten Bridge Co. (1929) (p. 39) (bridge built with no roads)


3Ds for b‑o‑c – amount expended up until time of breach, plus profits that would have been generated as a result of the K (duty to mitigate in event of anticipatory breach – verbal).


4Leingang v. City of Mandan Weed Board (1991) (p. 43) (weed-cutting b‑o‑c)


4Constant overhead expenses are not included as cost of performance; in event of breach, ( contractor gets expenses and profits – profits not reduced by constant overhead.


4Kearsarge Computer, Inc. v. Acme Staple Co. (1976) (p. 43) (computer services)


4In b‑o‑c for corporate services (not personal services), no reduction of Ds due to sale of product to third party – theory, second sale would have occurred anyway.


4Parker v. Twentieth Century-Fox Film Corp. (1970) (p. 45) (MacLaine doesn't do Western)


4You cannot substitute an inferior offer in an attempt to get out of breaching a K.


4Billeter v. Posell (1949) (p. 51) (( gets both unemployment and full Ds in employment b‑o‑c)


4(s not entitled to reduction in Ds for employment b‑o‑c for ('s unemployment compensation.


4Comment:  The "Collateral Source" Rule (p. 52) – For and Against Billeter


4Billeter (above, re unemployment compensation not factored into employment b‑o‑c- Ds) is not accepted in all jurisdictions – unjust for ( to recover more under breach than under K.


5Missouri Furnace Co. v. Cochran (1881) (p. 54) (Not sure this rule still entirely applies) (coke sale – awful price for forward K, only gets Ds for spot K)


5If ( obtains another forward K for high amount when ( breaches, ( only entitled to Ds for spot K prices on dates of delivery.  When ( "covers" must be good faith / reasonable.


5Reliance Cooperage Corp. v. Treat (1952) (p. 56) (Overruled by UCC – cover without unreasonable delay from date of anticipatory breach) (wooden staves b‑o‑c)


5No duty for ( buyer to mitigate Ds for anticipatory breach prior to actual K delivery date.


5Note:  Breach by Anticipatory Repudiation (p. 57) (This is still the basic rule)


5( can bring b‑o‑c suit based on anticipatory breach, prior to delivery / performance date; but, they are not obligated to do so (can wait until actual breach).


5UCC – §§ 2-712-713 – Duty to Mitigate; Damages (paraphrase, emphasis added)


5Oloffson v. Coomer (1973) (p. 59); Cargill, Inc. v. Stafford (1977) (p. 59); Cosden Oil & Chemical Co. v. Karl O. Helm Aktiengesellschaft (1984) (p. 60) – CURRENT LAW


5Current interpretation of UCC – Ds calculated by market price at expiration of commercially reasonable time after buyer has learned of seller's repudiation – not from date of delivery.


6Foreseeability and Consequential Damages


6Hadley v. Baxendale (1854) (p. 67) (mill shaft – no Ds for lost profits, not foreseeable)


6( cannot recover for unusual Ds not foreseeable by ( in breach, unless ( made those clear.


6Lamkins v. International Harvester Co. (p. 70) (tractor lights for night farming, no Ds)


6( cannot recover major Ds for minor breach, unless ( "tacitly agreed" to greater liability.


6Victoria Laundry (Windsor) Ltd. v. Newman Indus., Ltd. (p. 71) (laundry boiler delay)


6When Ds to ( due to breach foreseeable in circumstances, ( liable (even if $$$).


6The Heron II (1967) (p. 72) (sugar delivery delay, b‑o‑c – lost profits foreseeable)


6If intentional breach results in delayed delivery, ( liable for lost profits – fluctuating market.


6Hector Martinez & Co. v. Southern Pacific Transp. Co. (p. 73) (dragline for strip mining)


6Modification of Hadley – Ds for rental replacements of delayed equipment shipment.


6Prutch v. Ford Motor Co. (1980) (p. 73) (farmer continues using defective equipment, OK)


6Crop damages from defective equipment foreseeable loss (farmer had duty to mitigate).


6Restatement of Contracts, Second § 351 – Unforeseeability and Related Limitations on Damages (p. 74)


6Valentine v. General American Credit, Inc. (p. 75) (employment b‑o‑c – woman upset)


6General rule:  no mental distress Ds for breach of contract.


7Mental Distress Damages Allowed For…


7Hancock v. Northcutt (1991) (p. 78) (generic example)


7No mental distress Ds for breach of house construction contract.


7Brown v. Fritz (1985) (p. 78) (lying land seller – punitive Ds on tort)


7For fraud in b‑o‑c, no intentional / negligent infliction of emotional distress; but punitive Ds.


7Restatement of Contracts, Second § 353 – Recovery for Emotional Disturbance (p. 79)


7Freund v. Washington Square Press, Inc. (1974) (p. 79) (books not published; but no Ds)


7You cannot get Ds if you cannot prove specific losses.


7Fera v. Village Plaza, Inc. (1976) (p. 82) (modifies Freund) (new business loses mall space)


7Allows for Ds when specific losses unclear, so long as jury convinced of approx. losses.


7Restatement of Contracts, Second § 352, Comment b – Proof of Profits (p. 83)


8Reliance Damages


8Chicago Coliseum Club v. Dempsey (1932) (p. 85) (boxer b‑o‑c – but reliance Ds limited)


8If ( cannot prove lost profits (expectation), and ('s expenses directly related to the K are minimal (reliance), and ( did not confer benefits on other party (restitution), Ds limited.


8Security Stove & Mfg. Co. v. American Ry. Express Co. (1932) (p. 92) (stove exhibition ruined from nondelivery of part)


8Reliance Ds allowed for operating expenses in special circumstances, when loss foreseeable.


8Anglia Television Ltd. v. Reed (1971) (p. 92) (TV star flakes out at last minute – Ds)


8In special circumstances, expenses incurred prior to K can be recovered from ( for breach.


8Restatement of Contracts, Second § 349 – Damages Based on Reliance Interest (p. 93)


8L. Albert & Son v. Armstrong Rubber Co. (1949) (p. 94) (rubber reconditioning machines)


8Reliance Ds can be reduced (upon ('s proof) by any losses that would have resulted from K.


9Reliance and Restitution


9Boone v. Coe (1913) (p. 96) (farmers move from Kentucky to Texas – no Ds)


9If statute of frauds bars recovery, Ds can be awarded if benefit conferred (quantum meruit).


9Summary of English Statute of Frauds of 1677 (basis of Statute of Frauds in each state)


9Some contracts must be in writing:


9United States (for Coastal Steel Erectors, Inc.) v. Algernon Blair, Inc. (1973) (p. 99) (sub pays for cranes unjustly; g.c. breaches; sub reimbursed for actual work not K terms)


9( can recover quantum meruit Ds for ('s breach even when ( would have lost $ on K.


9Schwasnick v. Blandin (1933) (p. 101) (generic example – Learned Hand)


9Learned Hand: quantum meruit Ds justified; ('s breach cancels K; ( ( not bound to K terms


9Kearns v. Andree (1928) (p. 101) (wallpaper on house not yet sold – quantum meruit)


9( misleads (, induced reliance, ( customized house, ( gets Ds for value of work.


9Restatement of Contracts, Second § 370 – Doing (no Ds) vs. Giving (Ds) (p. 103)


10Curtis v. Smith (1874) (p. 103) (preparation for building wall not quantum meruit)


10( breaches K for ( to build wall; no restitution for ( quarrying stone, no benefit conferred.


10Oliver v. Campbell (1954) (p. 105) (scummy lawyer wants more fees for divorce)


10When K substantially complete, no restitution Ds, only recovery on terms of K.


10Restatement of Contracts, Second § 350 – No Restitution Ds when K Complete


10Clark-Fitzpatrick, Inc. v. Long Island R.R. Co. (1987) (p. 106) (generic example)


10If you complete K in spite of other party's breach, Ds under K terms (not quantum meruit).


10Britton v. Turner (1834) (p. 111) (farm laborer doesn't finish 1 yr. K – quantum meruit)


10( can recover Ds for ('s own b‑o‑c, if value conferred on ( (minus ('s costs due to breach)


10Thach v. Durham (1949) (p. 115) (down payment on sheep not refundable)


10No refund of down payment for buyer's b‑o‑c; purpose to protect seller against breach / guarantee availability for buyer, nonrefundable (absent fraud, extenuating circumstances).


10Liquidated Damages and Penalties


10Introductory Comment on Liquidated Damages / Penalties (p. 127)


10Ds clause enforceable only if (1) reasonable forecast of injury (2) injury difficult to measure.


10Pacheco v. Scoblionko (1987) (p. 128) (camp deposit – refunded at last minute)


10Non-refundable camp deposit/advance payment is penalty clause; ( receives full refund.


10City of Rye v. Public Service Mut. Ins. Co. (1974) (p. 129) (city abuses power $$$ bond)


10If amount of liquidated Ds clause excessive/disproportionate to harm, clause not enforceable.


11Yockey v. Horn (1989) (p. 131) (agreed not to testify against one another (nasty business))


11When Ds hard to fix, and liquidated Ds reasonable in circumstances (either at time of contracting or at time of injury), clause enforceable as long as ( has suffered actual D.


11Muldoon v. Lynch (1885) (p. 132) (marble monument for dead husband delayed)


11Ds for delayed shipment excessive in circumstances (( suffered no real D); unenforceable.


11Comment:  The Penal Bond (p. 132)


11Rent-to-own a sort of penalty clause (but allowed); generally, now judges are only ones with power to create penalty clauses (specific performance – jailing for contempt if K unfulfilled) Performance / payment bonds only upper limits on Ds – actual Ds determined by court.


11Restatement of Contracts, Second §356(1) – Liquidated Damages and Penalties (p. 134)


12Equitable Lumber Corp. v. IPA Land Dev. Corp. (1976) (p. 135) (based on UCC)


12Based on UCC provisions below (interprets unreasonable liquidated Ds assessment as possibly separate from reasonability assessment – might have been reasonable at the time but excessive in circumstances).


12UCC 2–718(1) – Liquidation or Limitation of Damages (emphasis added)


12UCC 2–302 – Unconscionable Contract or Clause (emphasis added)


12Wilt v. Waterfield (1954) (p. 136) (land sale, ( makes more in breach, but forced to pay Ds)


12A determination of penalty clause can be made even when actual Ds higher (if in some circumstances the liquidated Ds provision could have resulted in excessive Ds)


12Comment:  Applying Damage Clauses (p. 138)


12Key to liquidated Ds clause – not so specific that it won't cover every contingency (Massman clause); not so vague that it is unenforceable or inappropriate in some circumstances.


12Fretwell v. Protection Alarm Co. (1988) (p. 140) (b‑o‑c – OK to limit Ds – not penalty)


12OK to limit Ds – "fixed limit of liability" as opposed to liquidated Ds (but proposed revision of UCC 2-718(1) closes loophole by removing reference only to "unreasonably large" Ds).


12Comment:  The Penalty Rule and "Efficiency" (p. 145)


12Some people think liquidated Ds clauses should be enforced regardless – protects subjective values for the parties to the K; if fairly bargained for, should be enforceable.


13Specific Performance


13Van Wagner Advertising Corp. v. S & M Enterprises (1986) (p. 146) (billboard – no s.p.)


13Uniqueness alone (e.g., specific lease property) doesn't guarantee specific performance for breach – if Ds can be measured in $ terms, then Ds will be $.


13Curtice Bros. Co. v. Catts (1907) (p. 151) (tomato canner – specific performance)


13Equity sometimes granted in cases other than land sale, when no other fair remedy available.


13Manchester Dairy System v. Hayward (1926) (p. 152) (milk cooperative – neg. covenant)


13Sometimes injunctions allowed (preventing sale to 3rd parties) where specific performance would be inappropriate/burdensome – if ( needs out of K, OK, but no selling to 3rd parties.


13Comment:  The History of Equity (p. 157)


13Money judgment standard remedy for b‑o‑c; specific relief reserved for situations in which aggrieved party can show that $ judgment remedy would be inadequate for particular reason.


13Restatement of Contracts, Second § 360 – Factors Affecting Adequacy of Damages (p. 157)


13UCC § 2-716(1) – Specific Performance


13Paloukos v. Intermountain Chevrolet Co. (1978) (p. 158) (truck – no specific performance)


13( car dealer not forced to do specific performance in sale of truck to (.


13Sedmak v. Charlie's Chevrolet, Inc. (1981) (rare car – specific performance)


13In rare Corvette sale, specific performance granted (product unique, $ Ds can't compensate).


14Gartrell v. Stafford (1882) (p. 159) (typical land sale case – specific performance)


14Specific performance for land sale (1) can be brought in court where land is, not necessarily where ( resides (2) no adequate remedy in terms of $ Ds (land unique).


14Eastern Rolling Mill Co. v. Michlovitz (1929) (p. 159) (steel scrap K – specific performance)


14Steel scrap K enforced with specific performance ($ Ds too speculative; K for whatever produced, at variable price based on price quoted in "Iron Age" publication).


14Fitzpatrick v. Michael (1939) (p. 164) (live-in nurse gets no equity Ds for mean boss' b‑o‑c)


14Generally, no specific perf. for personal svcs. Ks, either positive (forcing performance) or negative (cannot get someone else to do work) (( no recovery under doctrine of part perf.)


14Use of Receivers (p. 168)


14Receivers can be used (1) to secure property in dispute from waste / loss (in fraud / mismanagement cases; bankruptcy) (2) to retrieve property / rent in difficult disputes.


14Dallas Cowboys Football Club, Inc., v. Harris (1961) (p. 169) (football player unique)


14Football player's services considered unusual; negative covenant in K enforced.


14Pingley v. Brunson (1979) (p. 170) (organist at restaurant; K breach; not unique)


14Talented local organist not considered unique enough for specific K performance.


14American Broadcasting Companies v. Wolf (1981) (p. 171) (sneaky sportscaster)


14Equitable relief not available after completion of K (clause re good faith neg. not sufficient); "anticompetitive covenants covering the postemployment period will not be implied." p. 176


15Fullerton Lumber Co. v. Torborg (1955) (p. 178) (reversed by WI legislature) (lumberyard)


15Anticompetitive clauses of excessive duration can be reduced at discretion of court to make clauses enforceable (reversed later by Wisconsin legislature – clause now void if excessive)


15Data Management, Inc. v Greene (1988) (p. 179) (Alaska) (computer anticompetitive)


15Anticompetitive clauses of excessive duration can be reduced, if done in good faith (avoids possible problem of intentionally excessive clauses designed to get maximum duration)


15II.
Grounds for Enforcing Promises


15Gifts and Bargains – Part I


15Hamer v. Sidway (1891) (p. 205) (uncle promises $ to nephew to give up smoking etc.)


15Uncle's promise to give $ to nephew enforceable; nephew suffered legal detriment in reliance


15Earle v. Angell (1892) (p. 207) (nephew attends aunt's funeral, gets $)


15Contract to pay $ after death is valid (executor ordered to pay $500 to nephew for attending aunt's funeral, as agreed – aunt left clear instructions to pay if nephew attended funeral.)


15Whitten v. Greeley-Shaw (1987) (p. 208) ("whore" case – K to give woman things)


15If ( offers small legal detriment not sought after by ( in exchange for obvious benefits to (, not consideration, ( K unenforceable – K is a gift, not motivated by consideration.


15Restatement of Contracts, Second § 71 – Requirement of Exchange; Types of Exchange (p. 209)


16Restatement of Contracts, Second § 81 – Consideration as Motive or Inducing Cause (p. 209)


16Patterson, An Apology for Consideration (1958) (p. 210)


16Reciprocal exchange widely approved pattern of conduct; familiar / accessible pattern.


16Fischer v. Union Trust Co. (1904) (p. 211) (dad gives house to daughter, but mortgaged)


16$1 consideration given by daughter for gift of house "nominal" ( unenforceable; also, you cannot offer things that you do not fully own (e.g., property that is mortgaged).


16Comment:  "Meritorious" Consideration (p. 212)


16Simple promise of gift unenforceable, except when (1) self-declaration of trust (stating that asset held in trust for named beneficiary); and (2) when donor attempted to carry out gift, but (a) actions taken incomplete / defective, and (b) owner died in ignorance of this.


16Simmons v. United States (1962) (p. 213) (catching prize fish – unilateral K w/out intent)


16So long as you know about an offer, you may accept an offer for a unilateral K by rendering performance, even if you do so primarily for reasons unrelated to the offer.


16Comment:  "Nominal" Consideration (p. 214) – things should be "quid pro quo"


16Clearest examples of nominal consideration are unequal exchanges of $ – $1 for $2,500.


16Gifts and Bargains – Part II


16Batsakis v. Demotsis (1949) (p. 216) (dollars to drachmas – usury OK in WWII)


16Mere inadequacy of consideration will not void a contract (dollars for drachmas during war).


16Embola v. Tuppela (1923) (p. 219) (crazy Alaskan gets gold mine back, reward)


16Speculative Ks (small amt. $ now, for big amt. conditional upon unlikely event), enforceable.


17Comment:  "Adequacy" of Consideration (p. 220)


17Sufficiency (milder requirement) vs. adequacy (inappropriate) of consideration.  "Mere inadequacy of consideration will not void a contract." (Batsakis)


17Duncan v. Black (1959) (p. 221) (cotton allotment)


17Settlements with dubious consideration enforceable only if (1) in good faith (2) it has some foundation.  If consideration/forbearance violates law/public policy – unenforceable.


17Military College Co. v. Brooks (1929) (p. 223) (kid kicked out of school, no pmt.)


17Promissory note to postpone lawsuit adequate consideration; ( owes $ despite disputed amt.


17Restatement of Contracts, Second § 74 – Settlement of Claims (p. 224)


18Martin v. Little, Brown & Co. (1981) (p. 225) (book plagiarism nerd)


18( cannot claim quantum meruit Ds for services usually provided for free as a courtesy, and for which no fee was requested up front, and no indication given by ( of willingness to pay.


18Collins v. Lewis (1930) (p. 228) (policeman storing cows)


18When ( indicates expectation of $ for svcs., nonaction by ( can create tacit approval, ( K.


18Seaview Ass'n of Fire Island, N.Y., Inc. v. Williams (1987) (p. 229) (cheapskate homeowner)


18Homeowners' associations allowed to charge all property owners fees even if nonmembers.


18Martin v. Campanaro (1946) (p. 229) – (difference between implied and quasi-K)


18Implied K (implied in fact) is actual K; quasi-K (implied in law) is not K, but justice requires creating K where none exists.  Quantum meruit can mean either, but usually means quasi-K.


18Past Consideration


18Moral Obligation Validates Otherwise Unenforceable Promises… (p. 230, p. 233)


18Moral obligation invoked to validate promises for (1) paying obligation on which statute of limitations has run (only in cases where used as bargaining tool after default; not as clause in original contract promising not to plead statute of limitations); (2) bankrupt debtor's promise to pay discharged debt; (3) promise to pay contractual obligation incurred while a minor.


18Mills v. Wyman (1825) (p. 231) (dad grateful for woman assisting son, but breaks promise)


18Promise made by ( out of gratitude after ( assists 3rd party not enforceable (1) ('s activity not motivated by promise (2) no benefit conferred on ( ( no quantum meruit.


19Webb v. McGowin (1935) (p. 236) (man holds onto falling object to divert; saves employer)


19When benefit received, promise made after the fact out of gratitude, promise acted upon – after death promise still enforceable as K, even though actions not motivated by promise.


19Harrington v. Taylor (1945) (p. 240) (woman intervenes in husband-wife dispute, takes ax blow to hand to save husband – no recovery)


19In voluntary situations, not employment-related but otherwise similar to Webb v. McGowin (sacrifice to save life of another), no recovery – volunteer has no right to restitution.


19Restatement of Restitution § 112, Illustrations 2, 3 (1937) (p. 240)


19Henderson, Promises Grounded in the Past:  The Idea of Unjust Enrichment and the Law of Contracts (p. 242)


19Motive is critical to bargain theory; reciprocity, not benevolence, is the motive in promises based on past benefits – ( these promises should be enforced.


20Restatement of Contracts, Second § 86 – Promise for Benefit Received (p. 243)


20Edson v. Poppe (1910) (p. 244) (man digs well for tenant; landlord promises payment)


20If contractor motivated by profit in work done for tenant, and after the fact landlord agrees to pay, K is enforceable in spite of the fact contractor initially did work for tenant.


20Muir v. Kane (1909) (p. 245) (real estate agent compensated in spite of statute of frauds)


20Moral obligation to pay for services already rendered in spite of bar of statute of frauds.


20In re Schoenkerman's Estate (1940) (p. 245) (moral obligation to family members can validate promises to pay in spite of lack of express K for services)


20Moral obligation to pay wife's mother/sister to move into home and provide care until death (10 years), in spite of usual assumption that services within family presumed gratuitous.


20Reliance – Part I (Gifts; Charities; Expansion to Commercial)


20Kirksey v. Kirksey (1845) (p. 246) (widow moves in reliance on promise of good lodging)


20Land/housing promise considered gratuitous; moving expenses insufficient consideration.


21Ricketts v. Scothorn (1898) (p. 247) (granddaughter gives up job; grandfather promised $)


21When you alter your position for the worse in reliance on promise, promise enforced.


21In re Estate of Bucci (1971) (p. 247) (( granddaughter puts down payment on house)


21Down payment on house sufficient reliance on grandfather's promise to give $17,000.


21Equitable vs. Promissory Estoppel (Posner's definitions) – distinction no longer important


21Equitable estoppel – representations (fraud etc.); promissory estoppel – promises (contracts).


21Prescott v. Jones (1898) (p. 247) (building burns; no acceptance of insurance renewal)


21Promise without acceptance unenforceable, even if promise says acceptance not required.


21Allegheny College v. National Chautauqua County Bank (1927) (p. 248) (charity case)


21Promises to give charitable $ enforceable, even w/ dubious consideration, little reliance.


21Konefsky, How to Read, or at Least Not Misread, Cardozo in the Allegheny College Case (p. 255)


21By expanding application, opened door for promissory estoppel in commercial cases.


21East Providence Credit Union v. Geremia (1968) (p. 261) (station wagon collateral for loan; reliance on promise to pay insurance)


21Promissory estoppel expanded to cover commercial situation (although arguably also b‑o‑c).


21Reliance – Part II (Statute of Frauds Bar Removed; Employment; Franchise; Negligent Misrepresentation (TORT))


21Seavey v. Drake (1882) (p. 266) (man promised land; moves in/improves property)


21In land contract barred from enforcement by statute of frauds, equity can still allow for specific performance when land occupied/improvements made in reliance on promise.


22Reliance and the Statute of Frauds (p. 267)


22Oral offer to sell land for $ more common than gift.  Generally, to avoid statute of frauds, Ds must be incapable of conversion to $ Ds, or else outside equity jurisdiction.  Entry into possession with owner acquiescence critical element.  Also, if title already conveyed.


22Restatement of Contracts, Second § 139 – promissory estoppel


22Forrer v. Sears, Roebuck & Co. (1967) (p. 272) (man gives up farm for "permanent" job)


22At-will nature of "permanent" employment precludes Ds due to long-term reliance.


22Hunter v. Hayes (1975) (p. 276) (woman promised construction job, never got it, Ds OK)


22When employment offer rescinded after ( quits other job in reliance, Ds appropriate (but if hired for a week or month and then fired, no Ds).


22Goodman v. Dicker (1948) (p. 279) (Emerson franchise goes sour; no K ( reliance Ds)


22Reliance measure of Ds for promissory estoppel; pay only for losses, not expected gains.


22American Nat'l Bank v. A.G. Sommerville, Inc. (1923) (p. 280) (man never rec'd cars, signed K that says he did)


22If K debt assigned, and assignee acts in reliance on a fraudulent K claim, equitable estoppel.


22Barnett & Becker, Beyond Reliance:  Promissory Estoppel, Contract Formalities, and Misrepresentations (1987) (p. 280)


22Tort actions only available for fraud if the misrepresentation is a lie when made; a somewhat unreliable promise made to induce reliance is not sufficient.


23D'Ulisse-Cupo v. Board of Notre Dame High School (1987) (p. 281) (tort of negligent misrepresentation alternative to promissory estoppel when promise insufficient)


23False information, without intent, can be sufficient for tort of negligent misrepresentation.


23Restatement of Contracts, Second § 90 – Promise Reasonably Inducing Action or Forbearance (p. 282)


23Promissory Estoppel Damages (p. 282) (reliance Ds – reliance on promise, not actual K)


23Promissory estoppel only comes into play when there is no K; ( reliance Ds appropriate in commercial situations – not expectation Ds.  (Gift/charity reliance in separate category; fulfillment of $ promised, or specific performance in reliance on land gifts or transactions.)


23Mutuality


23Davis v. General Foods Corp. (1937) (p. 292) (woman sends recipe; expects payment)


23If ( knows in advance that ( has total discretion whether or not to pay $ for services, no K.


23Obering v. Swain-Roach Lumber Co. (1927) (p. 296) (lumberyard only wants lumber from property; 3rd party reneges on K to purchase land minus lumber)


23Contingent Ks are enforceable (if A happens, then…), once contingency fulfilled, mutuality.


23Paul v. Rosen (1954) (p. 297) (sale of liquor store K breach; option to obtain lease voids K)


23When a contingency is optional and K breached prior to fulfillment of contingency, void for want of mutuality, even if breaching party did not have the contingency option.


24Restatement of Contracts, Second § 77 – Illusory and Alternative Promises (p. 298)


24Gurfein v. Werbelovsky (1922) (p. 298) (plate glass sale; no lack of mutuality)


24If buyer can cancel at anytime before shipment, no lack of mutuality due to option – seller could ship immediately upon signing of agreement, ( consideration sufficient.


24Wood v. Lucy, Lady Duff-Gordon (1917) (p. 299) (designer, reneges on marketing K)


24When reciprocal duty implied by very nature of K, court will infer mutuality and enforce K.


24Comment:  Flexible Business Arrangements (p. 306)


24Flexibility OK in Ks, even if not always efficient. Examples: (1) sliding scale (e.g., percentage lease – rent dependent on volume of business or profit of tenant); (2) cost plus, rather than fixed price in construction Ks / sale of goods, to guarantee a certain profit margin.


25Lima Locomotive & Mach. Co. v. National Steel Castings Co. (1907) (p. 306) (steel castings K enforceable, in spite of ambiguity)


25If K has clear meaning in business context, no novel interpretations of ambiguous text to avoid mutuality in order to get out of K obligation.


25Feld v. Henry S. Levy & Sons, Inc. (1975) (p. 307) (bread crumb supplier stops producing)


25Good faith effort required to attempt to fulfill output Ks to supply goods, e.g. byproducts; intent / motives weighed when seller ceases production. (UCC – below)


25UCC § 1–203 – Obligation of Good Faith


25UCC § 2–306 – Output, Requirements and Exclusive Dealings


25Corenswet, Inc. v. Amana Refrigeration, Inc. (1979) (p. 311) (wholesaler wants exclusive distributorship to continue; unhappy with 10-day notice of termination)


25(1) Clauses enabling termination on short notice enforceable; not violation of good faith (2) UCC obligation of good faith cannot be used to override specific K terms.


26UCC § 2–309 – Absence of Specific Time Provisions; Notice of Termination


26Sheets v. Teddy's Frosted Foods, Inc. (1980) (p. 315)


26Public policy exceptions allow tort action for wrongful dismissal in at-will employment Ks.


26III.
Contract Formation


26Mutual Assent – Part I (Ambiguous Oral Contracts)


26Embry v. Hargadine-McKittrick Dry Goods Co. (1907) (p. 325) (ambiguous/deceptive words in disputed 1-year employment K renewal)


26If one side intends to make a K, and is reasonably led to believe that there is a K, then that is what makes a contract.  (You cannot use deceptive words and then claim no intent).


26Whittier, The Restatement of Contracts and Mutual Assent (1929) (p. 328)


26K can be created where claimed lack of intent to K was not deceptive, but careless.  "An outward manifestation of assent to the express terms of a contract almost invariably connotes mental assent." (Prof. Williston)


26Kabil Developments Corp. v. Mignot (1977) (p. 329) (helicopter services, oral K unclear)


26In oral Ks, testimony as to subjective intent of parties / background circumstances can be relevant to clarify whether reasonable man would believe K existed (determined by jury).


27Mutual Assent – Part II (Ads; Uncertain Terms; Double Meanings)


27Moulton v. Kershaw (1884) (p. 343) (salt ad – "shall be pleased to receive your order")


27Ads, unless they expressly promise to sell a certain amount at a certain price, are not enforceable as Ks.  Ads w/ prices and minimum orders insufficient to overcome vagueness.


27Sharp, Promissory Liability (p. 345)


27Offer must contain promise to be valid; mere invitation/intention to deal not enforceable K.


27Lefkowitz v. Great Minneapolis Surplus Store (1957) (p. 346) (fur case – ad is K)


27If ad offers specific product/price to specific customers (e.g., "1st customer"), ad enforceable as K, but Ds limited by ad (worth upto $100 for $1, no Ds; worth $100 for $1, $99 Ds).


27Izadi v. Machado (Gus) Ford (1989) (p. 346) (shady car dealership lies – K implied)


27Deceptive offer for $3k trade-in allowance considered K – implied due to misleading ad.


27Barker v. Allied Supermarket (1979) (p. 347)


27Injury from exploding soda bottle at self-service supermarket prior to checkout – implied K.


27Joseph Martin, Jr. Delicatessen v. Schumacher (1981) (p. 347) (Deli K renewal unclear)


27When lease K contains optional renewal, w/rent to be agreed upon, clause not enforceable.


28Restatement of Contracts, Second § 33 – Certainty (p. 350)


28Southwest Eng'g Co. v. Martin Tractor Co. (1970) (p. 351) (tractor sale K unclear on terms of payment – UCC default rule, payment on delivery)


28If intent is there for both parties, K not void for one indefinite clause, provided clause can be reasonably determined (mere failure to agree on terms of payment, not price).


28UCC § 2–204 – Formation in General


29Empro Mfg. Co. v. Ball-Co Mfg., Inc. (1989) (p. 352) (valve plant / land sale)


29"Letter of intent" is not K, if some terms left open to negotiation for one or both parties.


29Note:  Contemplating a Writing (p. 355) (re – oral / correspondence K)


29Oral / correspondence K not invalidated by unfulfilled request for actual written K.


29Raffles v. Wichelhaus (1864) (p. 359) (two ships "Peerless"; K void for double meaning)


29K void when term has double meaning, if innocent error.  If one party knows of double meaning, knows other party doesn't, and fails to advise, other party's meaning assigned to K.


29Flower City Painting Contractors v. Gumina Constr. Co. (1979) (p. 360) (painting sub)


29K void, neither party at fault (ambiguity as to extent of painting required by K).


29Frigaliment Importing Company v. BNS International Sales Corp. (p. 361) (Chickens)


29Is it a juicy, broiler/fryer, or is it a nasty, stringy, old stewer/boiler?  K void for ambiguity.


29Dickey v. Hurd (1929) (p. 361) (( interprets acceptance to mean pmt. in full - NO.)


29If ( aware of ambiguity in meaning, and ( indicated his interpretation of ambiguous term, ( must correct misunderstanding or else be held to ('s interpretation.


29Restatement of Contracts, Second § 20 – Effect of Misunderstanding (p. 362)


30Offers – Part I


30Cobaugh v. Klick-Lewis, Inc. (1989) (p. 363) (hole-in-one; prize because signs posted)


30If you post an offer for a unilateral K, it is your responsibility to rescind offer (e.g., remove signs) prior to action being performed, otherwise K valid (manifested, not actual intent).


30Note:  Unknown Offers of Rewards (p. 366)


30No collecting for "Crime Stoppers", lost puppy, etc. unless you knew about reward, and acted w/ intention of accepting offer.  If sense of public duty motivation, no reward.


30Caldwell v. Cline (1930) (p. 367) (Owner says offer period runs from date on letter, NO)


30When you use mail to convey offer, if you give certain # of days to accept, unless specified, time runs from date letter received, not date mailed (unless ridiculous – huge delay in mail?).


30Textron, Inc. v. Froelich (1973) (p. 368) (steel sale offer, 5 weeks later accepted, OK)


30Oral offer terminates after "reasonable time"; when offer accepted and reaffirmed, then K.


30Allied Steel & Conveyors, Inc. v. Ford Motor Co. (1960) (p. 368) (contractor begins performing services before signing/returning acknowledgement copy of agreement)


30When method of accepting K offer is suggested rather than demanded, it is not binding as the only method of acceptance; e.g., if contractor begins performance of services, then K.


30Panhandle Eastern Pipe Line Co. v. Smith (1981) (p. 370) (picky ( refuses K w/marks)


30If exclusive method of acceptance is unusual, court will not infer unless specifically stated.


30Davis v. Jacoby (1934) (p. 371) (promise to care for aunt/uncle in exchange for will – K)


30Uncle's promise to make niece/husband beneficiaries in will (never fulfilled) in exchange for promise to care for uncle/aunt enforceable as K.


31Jordan v. Dobbins (1877) (p. 376) (man dies, made unilateral K offer prior to death)


31Death or incapacity terminates K offers, if death occurs prior to acceptance.


31Restatement of Contracts, Second § 36 – Methods of Termination of the Power of Acceptance (p. 377)


31Petterson v. Pattberg (1928) (p. 377) ($ at doorstep; withdrawal of unilateral K offer)


31Previous rule – you can withdraw a unilateral K offer anytime prior to performance of required action; where payment of $ is action required, even as money is being presented.


31Wormser, The True Conception of Unilateral Contracts (p. 381) (halfway across bridge; no $ for half completion of unilateral K – +30 years later Wormser repudiated)


31Old conception – in a unilateral K, you can be halfway through action required for acceptance and K offer can still be rescinded with impunity – Wormser later rejected idea.


31Comment:  The Unilateral Contract (p. 382)  CURRENT RULE


31Restatement now incorporates idea that if promisee begins action required to accept unilateral K, "option K" created – promisor obligated, promisee given opportunity to complete K (but no reciprocal obligation).  (But, must not be mere preparation for K.)


31Restatement of Contracts, Second § 45 – Option Contract Created by Part Performance or Tender (p. 383)


32Offers – Part II


32Dickinson v. Dodds (late 19th c. English case) (p. 390)


32Promise that offer for unilateral land sale K will remain open for stated period unenforceable without at least nominal consideration; also, K cancelled upon notice from 3rd party to offeree that someone else has purchased land (no notification from offeror).


32Berryman v. Kmoch (1977) (p. 390) (based on Dickinson v. Dodds)


32"Where an offer is for the sale of an interest in land or in other things, if the offeror, after making the offer, sells or contracts to sell the interest to another person, and the offeree acquires reliable information of that fact, before he has exercised his power of creating a contract by acceptance of the offer, the offer is revoked."


32Marsh v. Lott (1908) (p. 393) (25¢ keeps option open in unilateral land sale K)


32Nominal consideration to keep an option open in an option K is OK, so long as it is paid.


32Smith v. Wheeler (1974) (p. 394) (expands Marsh to protect unpaid nominal consideration)


32When nominal consideration not paid for option, implied promise to pay, ( K enforceable.


32Restatement of Contracts, Second § 87(1) – Option [Unilateral] Contract (p. 394)


32James Baird Co. v. Gimbel Bros., Inc. (1933) (p. 395) (sub withdraws linoleum offer; g.c. relied; sub not bound – no longer the law – LEARNED HAND opinion)


32Using a sub's quoted price in bid insufficient to create K.  If sub withdraws offer before g.c. accepts, sub is not bound to K with g.c. (sub's bid was on a generic letter sent to all g.c.s)


33Drennan v. Star Paving Co. (1958) (p. 398) (sub makes mistake in bid on sidewalk; g.c. relies; sub must honor bid – this is the law in most places) TRAYNOR


33If sub makes telephone bid to g.c. (common practice), and g.c. relies on sub's bid, if g.c. awarded main K, sub bound to the offer if g.c. accepts within reasonable amount of time.


33Loranger Constr. Corp. v. E.F. Hauserman Co. (1978) (p. 402) (another g.c./sub dispute)


33Court suggests K created when g.c. uses sub's bid and sub then revokes due to any of the following: (1) exchange of promises could occur over telephone (perhaps understood if sub's bid low g.c. accepts, although not common practice); (2) acceptance by using sub's bid in main bid (also not common practice unless statutory requirement); (3) acceptance when (in this case) offer renewed over phone, and subK form sent.


33E.A. Coronis Associates v. M. Gordon Constr. Co. (1966) (p. 402) (sub to supply/erect structural steel; subject to UCC § 2–205 below)


33Sub can be held to bid if g.c. delays acceptance after award of main K, and sub revokes offer prior to acceptance.  (But, only if promissory estoppel – no consideration/return promise.)


33UCC § 2–205.  Firm Offers (assurance to hold offer open must be in writing for UCC Ks)


33Reasons that G.C.s don't get written Ks from subs before using figures (p. 404)


34Southern California Acoustics Co. v. C.V. Holder, Inc. (1969) (acoustic tile sub, school K)


34Subs do not get Ds for promissory estoppel when g.c. uses sub's bid, but in some cases when bid used in government Ks statutory regulations prevent change of sub without good reason.


34Restatement of Contracts, Second § 87(2) – Option [Unilateral] Contract [Reliance] (p. 408)


34Hoffman v. Red Owl Stores, Inc. (1965) (p. 408) (baker wants to start grocery franchise)


34Promissory estoppel not b‑o‑c doctrine; no expectation Ds (only reliance on specific promise)


34Skycom Corp. v. Telstar Corp. (1987) (p. 414) (generic example)


34No SJ when K invalid in b‑o‑c cases if promissory estoppel could apply to some terms.


34Barnett & Becker, Beyond Reliance:  Promissory Estoppel, Contract Formalities and Misrepresentations (p. 414)


34Promissory estoppel is a way around the rigidity of the tort standard for promissory misrepresentation; negligent promises insufficient for tort Ds – promise must be fraudulent.


35Acceptances


35Livingstone v. Evans (1925) (p. 415) (land sale offer; counteroffer; renewal of first offer; K)


35If ( makes written offer, ( makes counteroffer, and ( rejects new offer & renews original offer, original offer still open for acceptance by ( unless ( revokes prior to acceptance.


35Idaho Power Co. v. Westinghouse Electric Corp. (1979) (p. 421) (( buys voltage regulator from (; ( limits liability; ( accepts w/P.O. but inserts general statement that new listed conditions supersede previous; 1st offer considered valid, not second, per UCC § 2–207)


35Acceptance of original K for goods is inferred when offeree accepts but w/changed terms, and doesn't demand assurance that new terms accepted by offeror, and goods are delivered.


35UCC § 2–207.  Additional Terms in Acceptance or Confirmation


35Roto-Lith, Ltd. v. F.P. Bartlett Co. (1962) (p. 425) (adhesives don't work on cellophane bags; ( disclaimed warranty in follow up to order; ('s counteroffer valid)


35Some courts allow for more liberal interpretation of UCC 2–207(1) – circumstances can allow inference of acceptance being "expressly" conditional on assent to additional/different terms, when additions give an advantage only to the offering party.


36Baird & Weisberg, Rules, Standards, and the Battle of the Forms:  A Reassessment of § 2-207 (p. 426)


36Rules vs. Standards – new UCC 2–207 is a standard, allowing broader discretion and individualized determination of appropriate result. "The essential innovation of the drafters of 2–207 is to treat documents that conflict over terms of the bargain in the same way that they treat documents that are silent on essential terms [as in UCC § 2–204]."


36Comment:  The Qualified or Conditional Acceptance (p. 426)


36UCC influences the development of the Restatements.  1st Restatement – "mirror-image" of acceptance required.  2nd Restatement seems to say the same thing, but comment reflects that "a definite and seasonable expression of acceptance is operative despite the statement of additional or different terms if the acceptance is not made to depend on assent to the additional or different terms."  Second Restatement is activist – attempting to change existing case law, not where it is silent or sharply divided but where they feel reform is needed.


36H.B. Toms Tree Surgery, Inc. v. Brant (1982) (p. 439) (landscaper does extra work, ( won't pay; Ds based on quantum meruit, not K)


36When work expanded far beyond the scope of the original K (( no express K for additional services), ( can recover in implied K (possibly better terms than original K).


36Silence as Consent:  The Implied Contract Revisited (p. 441)


36Assent can be inferred from many things, at the discretion of the court; you can demand a certain form of acceptance in your offer to preclude this, but many offeror's don't.


36Restatement of Contracts, Second § 69 – Acceptance by Silence or Exercise of Dominion (p. 441)


36Hobbs v. Massasoit Whip Co. (1893) (p. 442) (eel skins burn in fire; ( gets paid for goods)


36Silence accompanied by acceptance/retention of goods, given nature of longstanding business relationship, can be sufficient to infer acceptance of prior K terms.


37Morone v. Morone (1980) (p. 446) (living together; no implied K, but express K OK)


37No recovery for separation following living together – too difficult to prove precise expectations and nature of relationship; however, if there is an express K involved (even oral K OK) it is enforceable.  (But offer to "take care of" someone insufficient; however, housewifely duties can be compensated if subject of express K).  No SJ – fact finder decides.


37One exception to rule: loans can be repaid in implied K if it was clear that they were loans.


37Writings


37Mitchill v. Lath (1928) (p. 451) (oral K to remove ice house unenforceable) (NY)


37Parol Evidence Rule:  for oral K to vary a written K, 3 conditions (1) the agreement must in form be a collateral [separate/subordinate] one; (2) it must not contradict express or implied provisions of the written K; (3) it must be one that parties would not ordinarily be expected to embody in the writing. An inspection of the written K, read in the light of surrounding circumstances must not indicate that the writing appears "to contain the engagement of the parties, and to define the object and measure the extent of such engagement." (p. 453)


38Hatley v. Stafford (1978) (p. 458) (naïve farmer leases farm, forced buy out provision in written K; farmer says oral K time limit on buy out; parol evidence allowed) (OR)


38(1) Only partial integration of written K; (2) oral K not inconsistent w/written K (addition not subtraction); (3) naturally made as separate agreement by parties situated as were parties to written K). (quoting DeVore v. Weyerhaeuser Co.) (naïve farmer off the hook, re italics). Note: even under partial integration, oral K must not contradict written K, must be consistent.


38Lee v. Joseph E. Seagram & Sons, Inc. (1977) (p. 463) (written K for sale of business assets, oral K for relocation of employees, oral K allowed as evidence)


38"[I]ntegration is most easily inferred in the case of real estate contracts for the sale of land [citing Mitchill v. Lath] or leases.…  In more complex situations, in which customary business practice may be more varied, an oral agreement can be treated as separate and independent of the written agreement even though the written contract contains a strong integration clause."


38Masterson v. Sine (1968) (p. 463) (brother sold ranch to sister with option to repurchase; brother bankrupt; creditors try to purchase; not allowed, intent to keep w/in family)


38Oral K evidence allowed re option to resell property to brother was personal, not transferable.


38Hayden v. Hoadley (1920) (p. 464) (( attempts to add one year extension to repair period)


38No oral K evidence where written K is silent on terms, and default terms implied under law.


38Restatement of Contracts, Second § 209 – Integrated Agreements (p. 464)


39Restatement of Contracts, Second § 213 – Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule) (p. 464)


39Restatement of Contracts, Second § 214 – Evidence of Prior or Contemporaneous Agreements and Negotiations (p. 464)


40Restatement of Contracts, Second § 216 – Consistent Additional Terms (p. 465)


40Interform Co. v. Mitchell (1978) (p. 466) (generic example – Corbin influences UCC)


40Williston – words define K; Corbin – words secondary to intent.  Balance between two.


40UCC § 2–202.  Final Written Expression:  Parol or Extrinsic Evidence (p. 467)


40Comment:  The UCC's Parol Evidence Rule (p. 467)


40Intention seems to be key.  But still written Ks bind unless (1) custom or performance (2) evidence of additional (not derogative) terms and agreement not intended complete.


41Luria Bros. & Co. v. Pielet Bros. Scrap Iron & Metal, Inc. (1979) (p. 469) (scrap metal sale, oral modification to written K not allowed re making unconditional sale conditional)


41In K for unconditional sale of goods, adding condition inconsistent w/parol evidence rule.


41Lipsit v. Leonard (1974) (p. 477) (oral K rel. to written empl. K barred, but fraud possible)


41Even when evidence of oral K barred by parol evidence rule (also applies to statute of limitations/frauds), possible tort cause of action for fraud, ( no SJ (but, difficult to prove (1) existence of oral K (2) that ('s statements in connection w/oral K were lies when made.


41Bank of America v. Pendergrass (1935) (p. 481) (( loses ranch due to default on loan)


41Parol evidence cannot be used where promise of oral K is directly at variance with written K.


41Marion Prod. Credit Ass'n v. Cochran (1988) (like Bank of America, but statute of frauds


41Statute of frauds defense not overcome unless proof of fraudulent inducement is "premised upon matters wholly extrinsic to the writing."


41Pacific Gas & Elec. Co. v. G.W. Thomas Drayage & Rigging Co. (1968) (p. 494) (( in K w/( to replace turbine cover; literal reading of indemnity clause could cover ( to ('s property)


41Evidence of custom/context allowed to clarify K provisions that seem clear on the surface. Reasons: (1) intent (2) background, industry usage of terms (3) imprecise nature of language.


41Federal Dep. Ins. Corp. v. W.R. Grace & Co. (1989) (p. 498) (more conservative view)


41"Four corners rule" that the plain meaning of a K should be followed is a very sensible rule.  (1) limits litigation (2) protects K rights.  Limited exceptions for special meanings in context.


42Spaulding v. Morse (1947) (p. 498) (intent allowed to relieve divorced ( for $ pmt to son)


42Intent allows a way out of Ks when intention clearly other than the literal reading.


42Readsboro v. Hoosac Tunnel & W.R. Co. (1925) (p. 499) (Learned Hand allows for intent)


42When duration of reciprocal obligation unlimited in K, considered to end when use ends.


42Restatement of Contracts, Second § 212 – Interpretation of Integrated Agreement (p. 499)


42The Parol Evidence Rule and the Statute of Frauds (p. 500)


42Comparison chart of different features of Statute of Frauds vs. Parol Evidence Rule.


42Restatement, Second, Contracts, Introductory Note, ch. 9 (1981) (p. 501) (partial excerpt)


43Forms (Adhesion Contracts)


43Allied Van Lines, Inc. v. Bratton (1977) (p. 502) ("Duty to Read" case, shipping K)


43Failure to read K no defense to enforcement unless (1) prevented from reading K (2) induced by statements of other party not to read K (3) did not understand it was a K (misled by ()


43Agricultural Ins. Co. v. Constantine (1944) (p. 502) (woman parks car in ('s lot; stolen)


43Disclaimers on tickets in public parking lots invalidated due to (1) ('s assumption of control/ consequent duty to protect car as bailee rather than mere lessor of parking space (2) ( did not understand that ticket was a K (seemed a mere token for identification) (3) ( public policy.


43Karl Llewellyn (The Common Law Tradition 362–363 (1960)) (p. 506)


43Form Ks can be efficient, but when forms created by only one party, greed causes unfair terms to be placed in K.  (When mutual negotiation, forms often more sensible than court default rules.)  Solution to problems of interpreting form Ks: (1) assent to "dickered" terms (fill-in-the-blank portions) (2) assent to broad type of transaction (3) assent to any not unreasonable terms on form which do not alter or take away from meaning of "dickered" terms.


43Henningsen v. Bloomfield Motors, Inc. (1960) (p. 510) (new car crash/disclaimer; (s get Ds)


43Public policy exceptions prevent disclaimers in adhesion Ks where public safety is a concern.


43Grant Gilmore, Law, Logic and Experience (1957) (p. 514)


43Shift in court's bias:  formerly, bias towards active rather than passive party to K (during industrial revolution, better to do something than to do nothing); 1957, bias towards protecting weaker passive party (breach of K viewed as serious/a moral failure; penalties expanded to cover weaker cases, w/heavier sanctions on violator, usually the active party.


43Superwood Corp. v. Siempelkamp Corp. (1981) (p. 516) (press breaks down; ( not liable)


43UCC is comprehensive in its provisions re Ks for sale of goods (warranties, warranty disclaimers, liability limitations, and notice provisions) – did not include tort cause of action for negligent manufacture.  To allow tort case to proceed after statute of limitations has precluded other K actions would go against intent of statute – all-inclusive.  Strict products liability limited to (1) consumer actions; (2) personal injury; or (3) damage to other property.


43UCC Provisions related to Superwood


43§ 2–314, Warranties (p. 38); § 2–316, Warranty Disclaimers (p. 39); § 2–719, Liability Limitations (p. 80); § 2–607, Notice Provisions (p. 61) – references to UCC textbook.


44Richards v. Richards (1994) (p. 516) (trucker's wife; passenger authorization; K invalid)


44K invalid due to combination of 3 factors (1) 2 purposes, not clearly identified (2) too broad of indemnification (3) standardized agreement w/no opportunity for bargaining.


44Broemmer v. Abortion Services of Phoenix (1992) (p. 521) (arbitration clause not enforced)


44Arbitration clauses are not enforced in adhesion Ks unless they were brought to ('s attention.  Two factors (1) reasonable expectations of adhering party (2) whether K is unconscionable.


44Obstetrics & Gynecologists Ltd. v. Pepper (1985) (adverse reaction to birth control; adhesion K; arbitration clause unenforceable) (from Torts)


44Arbitration sometimes unenforceable if medical adhesion (take-it-or-leave-it) contract.


45Restatement of Contracts, Second § 211 – Standardized Agreements (p. 527)


45IV.
Policing the Bargain


45Competency


45UCC 2–302.  Unconscionable Contract or Clause (p. 533 ref.)


45Policing function has emerged with increasing clarity in modern courts.


45Halbman v. Lemke (1980) (p. 533) (minor can disaffirm car purchase when car D'ed)


45Infancy doctrine:  minor can disaffirm K for nonnecessities.  Must return the property but in any condition, not liable for Ds.  Only exception if minor lied about age (not the case here).


46Webster Street Partnership v. Sheridan (1985) (p. 537) (minors get apartment; K void)


46Apartment not considered necessity if minors can live with parents, ( K can be repudiated.


46Faber v. Sweet Style Mfg. Corp. (1963) (p. 538) (manic-depressive gets land; K void)


46Cognitive capacity used to be sole criterion for determining incompetence; now, insane delusions can be recognized – set of factors (1) testimony of claimed incompetent (2) testimony of psychiatrists; (3) behavior of incompetent as detailed in testimony of others.  Less weight given to expert opinions; more given to objective behavioral evidence.


46Restatement of Contracts, Second § 15 – Mental Illness or Defect (p. 543)


46History of Mental Incompetency (p. 542)


46Doctrine used to be total nullity (K entirely void).  Still statute in a few states.  Some states allow even people declared incompetent to K, if condition in remission at time of K.


47Ortelere v. Teachers' Retirement Bd. (1969) (p. 544) (teacher chose wrong retirement plan)


47Cognitive rules for mental incompetence too restrictive; compulsion of mental disease or disorder now sufficient justification for rescinding K.


47Farnum v. Silvano (1989) (p. 546) (K for sale of house at half price by senile lady void)


47Incompetent can make a will in a rare window of lucid thinking, but not a K:  there must be understanding of nature of transaction, and significance/consequences.  Woman did not comprehend that her living expenses would not be covered if house sold at half price to (.


47Restatement 2d:  Contracts §15, comment b – transaction as evidence of incompetence


47"Where a person has some understanding of a particular transaction which is affected by mental illness or defect, the controlling consideration is whether the transaction in its result is one which a reasonably competent person might have made."


47Krasner v. Berk (1974) (p. 548) (doctor makes irrational K; K evidence of incompetence)


47Per Restatement above, agreement related to practice made by sick doctor invalidated.


47Odorizzi v. Bloomfield School Dist. (1966) (p. 549) (homosexual resignation rescinded)


47Undue influence: coercive persuasion, overcomes the will without convincing the judgment.  High pressure, usually some level of confidential relationship, unfair advantage of weakness.  Three aspects (1) weakness (different levels, physical, but weakness of spirit sufficient (2) excessive strength of dominant subject against servient object (3) overpersuasion, which involves (a) discussion of transaction at unusual/inappropriate time… or in unusual place (b) insistent demand that business be finished at once (c) extreme emphasis on bad consequences of delay (d) use of multiple persuaders against single servient party (e) absence of 3rd party advisers to servient party (f) statements that there is no time to consult advisors/attorney.


47Von Hake v. Thomas (1985) (p. 552) (man misrepresents intentions to elderly landowner)


47Hard to prove constructive fraud.  Must have confidential relationship (like attorney/client), and substitution of will.  However, in many cases actual fraud occurs, misrepresentation.


47Duress


47Austin Instrument Co. v. Loral Corp. (1971) (p. 554) (( sub, Navy K uses duress against ()


47Economic duress: mere threat of breach does not constitute economic duress.  Additional requirements:  (1) threatened party must have no way of obtaining goods from another source (2) ordinary remedy for b‑o‑c must not be adequate.


48Smithwick v. Whitley (1910) (p. 557) (raised price in land sale K; OK, still free will)


48( cannot claim duress when ( voluntarily agrees to price increase requested by ( in b‑o‑c, where ordinary b‑o‑c remedy is adequate.  (( made improvements to land purchased in K w/(, but never got title, 3 yrs later, ( raises price, b‑o‑c, ( agrees instead of seeking remedy.)


48Wolf v. Marlton Corp. (1959) (p. 558) (couple buys land/house, separate, want deposit)


48Sometimes threats made to induce favorable terms in b‑o‑c can be considered economic duress even if the threats are within the law, e.g. threat to do something disadvantageous.


48Stewart M. Muller Constr. Co. v. New York Tel. Co. (1976) (p. 558) (generic example)


48Legitimate exercise of termination clauses (not breach of K) can be the basis of negotiations for more favorable terms, even when party exercising clause is the stronger of the two.


48UCC 2–209(1).  Modification


48(1)  An agreement modifying a contract within this Article needs no consideration to be binding. (Note:  this is against common-law – consideration required for modification of K).


48Alaska Packers' Ass'n v. Domenico (1902) (p. 560) (salmon fishers take advantage in AK)


48If there is no consideration (outside UCC), a K revision is invalidated (esp. if also duress).


48Universal Builders v. Moon Motor Lodge (1968) (p. 573) (change order waiver allowed)


48Oral waivers w/out consideration can be valid when (1) nonsubstantial (2) other party relied.


48Restatement of Contracts § 224 (1932) – ORAL AGREEMENTS OF RESCISSION


48Restatement (2d) Contracts §89. Modification of Executory Contract (OK if good reason)


49UCC §2–209.  Modification, Rescission, and Waiver (p. 576)


493A A.  Corbin, Contracts § 753 (p. 576) (individualized determination of when waiver OK)


49Things like change orders that don't materially affect K can be waived w/out consideration.  If the only change is an increase in K value w/no additional services, not subject to waiver.


49Nassau Trust Co. v. Montrose Concrete Prod. Corp. (1982) (p. 577) (generic example)


49Modification requires consideration, and is subject to withdrawal only by agreement.


49Estoppel does not require consideration, but requires detriment to misled party.


49Waiver requires no consideration, but executory portions can be withdrawn.


49Cole Taylor Bank v. Truck Insurance Exchange (1995) (p. 577)


49Requirements for enforcement of waiver depend on what is being waived.  If something substantial is being waived, then the inference of a waiver is difficult.  If minor waiver, easy.


49Quigley v. Wilson (1991) (p. 578) (real estate value ( ( K revised; no consideration; OK)


49In rare circumstances, Ks can be modified w/out consideration if (a) clearly thought through/ no duress (b) drastic change in circumstances, perhaps some situational "consideration".


49Requirements for waiver from Quigley above (p. 578)


49(1) existence of a right (2) actual or constructive knowledge of it (3) intention to give it up.


49Hackley v. Headley (1881) (p. 579) (dispute scale to measure logs; not duress, but bad faith)


49Duress: induced by unlawful act of ( to K/perform act, deprived of the exercise of free will.


49Knowledge of ('s bad financial situation insufficient for duress in K price settlement; but, untrue statements in receipt (not to the effect that agreement had been reached for lower price, but simply saying that no more was owed) constitute bad faith, ( no consideration.


50Vine v. Glenn (1879) (p. 583) (threat to garnish third party wages to get repayment of $)


50Threat to garnish $ owed by 3rd parties via civil lit. constitutes duress; a liberal decision, did not require that creditor know his claim was unfounded, or that there was abuse of process.


50Note:  Duress in Early Law (p. 583) (equity and common law merge – result uncertain)


50Duress is common law (duress of person, e.g. imprisonment; duress of goods, e.g. unlawfully retaining something; public utilities overcharging beyond authorized rate).  Equitable remedies: undue influence (mentally retarded, deficient, elderly, etc.), constructive fraud ("confidential" relations), and necessitous heir (prematurely selling P rights, now restricted).


50Capps v. Georgia Pacific Corp. (1969) (p. 584) (duress for bad financial circumstances)


50Not the prevailing view, but duress allowed in case of ( being aware of bad financial circumstances and forcing a grossly inadequate "compromise" of original agreement.


50Denney v. Reppert (1968) (p. 593) (reward for catching bank robbers, only if no duty)


50Police officers w/in jurisdiction, bank employees, persons not filing claim in accordance w/ reward rules can't get reward for catching bank robber.  Officer from another jurisdiction OK.


50Board of Comm'rs of Montgomery County v. Johnson (1928) (p. 595) (murderer flees KS)


50Man chases down KS murderer in OK because he didn't pay for a meal, man then gets in shootout w/ murderer; would have suffered serious injury/death if not assisted by police; man first to tackle, but took group effort. Everyone gets portion of reward; police under no duty to capture KS murderer in OK.  (In spite of lack of foreknowledge that man was KS murderer).


50In re Estate of Lord v. Lord (1979) (p. 596) (Ks for svcs. w/in marriage invalid – duty)


50Man marries 64-yr-old woman w/cancer, in reliance on oral K promising entire estate if he marries/takes care of her. But, 1 day after marriage, woman gives $10k to man, the rest to her sister.  Oral K void for public policy; marriage duty to care for spouse, shouldn't marry for $.


50Mistake – Part I


50Jackson v. Seymour (1952) (p. 597) (constructive fraud, brother buys land, finds timber)


50Constructive fraud:  requires (1) confidential relationship (2) gross inadequacy in price.  Does not require actual dishonesty or wrongful intent, so long as the two criteria are fulfilled.


51Comment:  Fiduciary Duties (p. 601) (comparison of fiduciary/confidential)


51Fiduciary is more of a commercial relationship; confidential is more personal; they overlap.  Both raise presumption of guilt through things like huge discrepancy between value/price.


51Sherwood v. Walker (1887) (p. 602) (cow K cancelled when cow pregnant; breeder v. meat)


51When both parties are mistaken as to a fundamental aspect of K, can be rescinded, but if merely collateral aspect of K (not essential to substance/intent), then K cannot be rescinded.


51Aluminum Co. of America v. Essex Group (1980) (p. 608) (generic example, ref. Sherwood)


51It is not necessary for a mutual mistake to be mutually disadvantageous to rescind the K.


51Beachcomer Coins, Inc. v. Boskett (1979) (p. 608) (rare coin forgery; K rescinded)


51If both (/( think something is real but it is fake, black & white, K rescinded, mutual mistake.  But in order to rescind where there is negl. inspection, must be able to restore status quo.


51Examples from Restatements re Mistake (mistake vs. error in judgment)


51Posner sees all of these examples in terms of risk of loss allocation.


51Rest 2d Contr § 152, comment b, illustration 1 (1981) (WHEN MISTAKE OF BOTH PARTIES MAKES A CONTRACT VOIDABLE)


51Rest Contr § 502, comment f, illustration 7 (1932) (WHEN MISTAKE MAKES A CONTRACT VOIDABLE)


51Rest Resti § 12, comment c, illustration 8 (1937) UNILATERAL MISTAKE IN BARGAINS


51Rest Resti § 12, comment c, illustration 9 (1937) UNILATERAL MISTAKE IN BARGAINS


51UCC § 2–716 – Buyer's Right to Specific Performance or Replevin re Sherwood)


52Lenawee County Bd. of Health v. Messerly (1982) (p. 610) (who bears risk of loss analysis)


52Substitutes more confusing system for Sherwood (collateral vs. material):  analysis of who bears risk of loss given contextual balancing of a variety of factors on a case-by-case basis.


52Kull, Mistake, Frustration, and the Windfall Principle of Contract Remedies (p. 611)


52Maintain the status quo when there is a K ambiguity that could be either a mistake or an error in judgment.  If K executory, rescind.  If not, don't automatically transfer the loss to the (.  Someone loses either way, admin. costs (ct.) high to reallocate loss, w/no benefit to society.


52Smith v. Zimbalist (1934) (p. 611) (violinist buys fake violins, only pays part of K, no Ds)


52When K specifically states items to be of a certain kind, K unenforceable if items do not live up to description (in this case, violins labeled as Stradivarius/Guarnerius, but were fakes).


52UCC § 2–313 – Express Warranties by Affirmation, Promise, Description, Sample


52Gartner v. Eikill (1982) (p. 612) (( purchases land for commercial use, not zoned for that)


52Failure of a party to investigate will not always preclude rescission.  When purchasing P from realtor, no duty to verify appropriate zoning for intended use; realtor's assurances that P zoned for commercial use induced reasonable reliance.  Mutual mistake, K rescinded.


52Mistake – Part II


52Elsinore Union Elementary School Dist. v. Kastorff (1960) (p. 612) (mistake on bid tab.)


52Courts usually allow contractors to rescind bids in the case of honest mistake in tabulation.


52S.T.S. Transport Serv., Inc. v. Volvo White Truck Corp. (1985) (p. 617)


52Courts allow Ks to be rescinded for unilateral error if (1) material mistake (2) in spite of reasonable care.  Unless (1) extreme negligence (2) detrimental reliance.  Clerical errors nearly always considered reasonable.  No useful purpose to society by enforcing these Ks.


53White v. Berenda Mesa Water Dist. (1970) (p. 617) (flood control K; misread maps as being project area (missed rocky hills, expensive to excavate), court still allows rescission)


53Sometimes courts allow rescission for unilateral error when mixed mistake of fact/judgment.


53Comment:  Information and Mistake (p. 618)


53If mistake obvious to person receiving bid, courts sympathetic, will often cancel bid.  Construction bids a sort of unique exception area.  You can conceal expertise in an offer when expertise expensive to acquire, but when offeree receives a number of bids, it is clear when one is way out of the ballpark – knowledge costs nothing, most efficient allocation.


53The Warranty Alternative (p. 619)


53UCC Warranty Sections – §§ 2–313, 2–314, 2–315, 2–316, 2–714(2).


53Hinson v. Jefferson (1975) (p. 619) (poor widow makes residential land purchase from realtor; soil problems, city won't approve for septic tank ( no home, no rescission for mistaken "assumption" but implied warranty that land fit for residential purposes)


53Land sale not rescinded for mistaken "assumption"; but implied warranty allows for rescission provided that defects are the kind that cannot be discovered prior to purchase.


53Yepsen v. Burgess (1974) (p. 624) (new house construction – implied warranty)


53In new house construction, most courts enforce implied warranty of fitness for habitation.


53Cook v. Salishan Properties, Inc. (1977) (no implied warranty for developer sale of land)


53OR courts think that in the case of undeveloped land:  (1) land is an inherently risky thing to purchase (2) as with all things natural, land has irregularities (3) land purchaser's reliance is not as great as home buyers (you can check out the land pretty thoroughly) (4) no reason to shift risk back to the seller from the buyer, raises admin. costs and no benefit to society.


53Johnson v. Healy (1978) (p. 626) (innocent misrepresentation; house w/faulty foundation; Ds allowed, but reliance not expectation because cost to repair foundation excessive)


53When seller innocently misrepresents condition of house to buyer to induce reliance on information/purchase, seller liable for Ds, but only reliance Ds if expectation Ds excessive.


54Note:  Classifying Misrepresentation (p. 630)


54Three forms of misrepresentation:  Intentional; negligent; innocent (Johnson).  Evil intent not always required for intentional misrepresentation – reckless failure to correct misstatements or misleading statements made by others in certain circumstances, or making statements that you are ignorant of the truth/falsity of and acting like you have knowledge.  For negligent misrepresentation, held to duty of care when supplying information if (1) you have a pecuniary interest, or (2) it is in the course of one's business, profession or employment.


54Cushman v. Kirby (1987) (p. 632) (sulfur water in house (( said water hard) – Ds)


54Misleading partial statements/misstatements of material fact made to induce reliance in a transaction are fraudulent, and actionable if there is reliance on the information.  Also, duty to speak if you hear a misstatement and fail to correct it when you know it to be false.


54Eytan v. Bach (1977) (p. 635) (fake antique paintings; cheap; buyer thought they were old)


54No duty for seller to disclose the obvious, unless asked, ( no Ds for lack of full disclosure.


54Matthews v. Kincaid (1987) (p. 637) (generic example)


54No duty to disclose where (1) arm's length (2) info. of type that buyer is expected to discover independently through inspection/inquiry.  (Lack of off-street parking obvious fact of apt.)


54Federal Dep. Ins. Corp. v. W.R. Grace & Co. (1989) (generic example)


54Every bargaining relationship is not fiduciary; no need to disclose everything (esp. if matter of public record) but if, for example, house flooded before loan signed, disclosure required.


54Hill v. Jones (1986) (p. 637) (generic example)


54Vendor has duty to disclose material facts to (1) correct wrong statement (2) correct wrong basic assumption (3) correct mistake re contents/effect of writing (4) if fiduciary/confidential.


54United States v. Dial (1985) (p. 638) (generic example)


54Liability is narrower for nondisclosure than for active misrepresentation.  Idea that it is OK not to disclose all facts in order to give incentive for people to discover true value of things by allowing them to profit from their discovery (e.g. oil under field you are trying to purchase) but no taking advantage of people – if you give someone 2 $1 bills when they ask you to break a $10 bill because you know they cannot read and won't know, that is fraud.


55Impossibility – Part I


55Taylor v. Caldwell (1863) (p. 638) (concert hall burns; K cancelled, implied condition)


55A condition can be implied by the circumstances of a K, such that if the continuing existence of something is basis of K, and that something no longer exists, K cancelled w/out penalty.


55Roberts v. Lynn Ice Co. (1905) (p. 642) (ice house burns, lease not license, ( must pay rent)


55( leases ice house from ( for 9½ months, extended to 3 yrs.; building burns; ( has to pay rent if lease, "exclusive possession of the premises against the world, including the owner," but not if merely a license.  Ct. finds it was a lease; ( has to pay the remainder of the rent.


55Harrison v. Conlan (1865) (p. 642) (priest dies; organist cannot get $ for rest of K)


55When priest and not church employs organist, when priest dies, K obligation ceases.  Organist had 3 mo. K, only played 1 mo., ( only gets $21.67 against estate (full K was $50).


55Tompkins v. Dudley (1862) (p. 642) (school-house burns just prior to completion)


55Substantial completion prior to fire is not enough to shift losses from contractor to buyer.


55Garman Bros. v. Hoover (1928) (p. 645) (partly completed home destroyed by fire, rebuilt)


55When future owner (() takes out insurance on home as it is being built, and due to fire partially completed home is destroyed, and ( collects on insurance for progress payments, the builder cannot claim payments as a deduction from the K price when home is rebuilt.


55Carroll v. Bowersock (1917) (p. 645) (( installing reinforced concrete floor; fire; only Ds for parts actually added permanently to building)


55When contractor is improving on existing structure, and structure is destroyed, K cancelled, but quantum meruit Ds only for improvements permanently added (no Ds for temporary structures needed to prepare for installation of permanent structures).  Not reliance Ds.


55Olsson v. Moore (1992) (p. 648) (Ds for renovations to house not yet sold, restitution)


55If you permit someone to make improvements to your home in anticipation of sale, and home burns down, because home is not yet theirs, restitution Ds for benefit conferred w/consent.


56Lincoln Welding Works v. Ramirez (1982) (p. 649) (sub sheet-piling work D'ed by flood after ( had already paid, risk shifted to (sub's obligation tied to main K) sub has to repair)


56General contractors can K out of the default risk allocation rule by tying the sub's K to the main K, so that the work is not complete until the main K is accepted in its entirety, ( any D to sub's work prior to completion of main K has to be repaired by sub at no additional cost.


56Uniform Vendor and Purchaser Risk Act § 1 (p. 650)


56If neither title nor possession has been transferred, and P destroyed/taken by eminent domain, purchaser entitled to refund of all payments.  If either legal title or possession has been transferred, and P destroyed/taken by eminent domain, purchaser liable for full K price.


56Comment:  Risk and Insurance in Land Purchases (p. 651)


56Equitable conversion:  upon entry into real estate K purchaser becomes equitable owner.  But, if P gets D'ed, and vendor has insurance and gets Ds, no windfall allowed, purchaser can sue for specific performance of K, to purchase damaged P from vendor for original K price minus whatever additional $ vendor received from his insurance policy in excess of K price.


56Restatement of Contracts, Second § 264 – Prevention by Government Regulation or Order (p. 652)


56Louisville & Nashville R.R. Co. v. Crowe (1913) (p. 652) (interstate rail pass made illegal)


56If K is lawful when made, but is terminated in compliance w/later govt. regulation, if party forced to terminate has already received benefit under K – in this case a strip of land in exchange for lifetime supply of interstate rail passes (later made illegal by Supr. Ct.), to the extent the other party has not been compensated money Ds will be awarded (this case, $200).


56The Isle of Mull (1921) (p. 653) (British military requisitions ship; K cancelled, no Ds)


56No compensation for cancellation of Ks w/foreign companies whose militaries requisition their equipment, preventing K from continuing – K voided (you pay only for what you have received, but you get no Ds for the difference between the K rate and the going market rate).


56Kel Kim Corp. v. Central Markets, Inc. (1987) (p. 654) (skating rink K nullified, no insur.)


56Difficulties obtaining a certain level of insurance do not fall within doctrine of impossibility.  Force majeure clause construed narrowly to include only those items specifically listed.


57Bunge Corp. v. Recker (1975) (p. 656) (bad weather, ('s crops destroyed, ( gets Ds on K)


57Unless K for goods states that the goods have to come from a particular place, a natural disaster does not relieve the vendor from providing goods to the vendee at the K price.


57Mineral Park Land Co. v. Howard (1916) (p. 660) (gravel wet; drying too expensive)


57Prohibitive cost sometimes enough to invalidate K (technically possible, but impracticable).


57Impossibility – Part II


57American Trading & Prod. Corp. v. Shell Int'l Marine, Ltd. (1972) (p. 660) (Suez canal closed due to war; ( owner of ship forced to carry ('s goods on longer route; no Ds)


57In shipping Ks, impossibility/commercial impracticability N/A for change in route due to outside circumstances, even if expectation of both parties that particular route would be used, and prices reflect that route.  Unless K specifically conditional on route it will not be implied from background circumstances, esp. if alternate route is generally acceptable alternative.


57L. N. Jackson & Co. v. Royal Norwegian Gov't (1949) (p. 663) (impracticability)


57Learned Hand:  basically, change in circumstances rarely excuses performance.  "For instance, although a promise to perform personal service is excusable by the death of the promisor, it would not be so, if the promisor knew that his death was imminent."


57Maple Farms, Inc. v. City School Dist. (1974) (p. 664) (milk price (; K still enforced)


57Govt. mandated price increase on milk not enough to invalidate K even though supplier of milk to school district to lose money on K; price increase foreseeable.  See UCC §2–615.


58UCC § 2–615.  EXCUSE BY FAILURE OF PRESUPPOSED CONDITIONS


58Mishara Constr. Co. v. Transit-Mixed Concrete Corp. (1974) (p. 664) (concrete subK)


58Labor problems can make a K commercially impracticable, if not foreseen by contractors.


58Dawson, Judicial Revision of Frustrated Contracts:  The United States (p. 665)


58Westinghouse Electric had promised to supply uranium for a number of nuclear plants at $8–$12/lb. (price in meantime rose to +$40/lb.).  Would have been forced to go through w/K if parties had not settled (partly out of pity; Westinghouse would have gone bankrupt from K).


58Krell v. Henry (1903) (p. 667) (flat rental to see coronation; king sick; K cancelled)


58Condition can be implied (voiding K) based on background assumption not technically necessary for the fulfillment of the actual written conditions of the K, but clearly necessary given the underlying purpose of the K.  Expands Taylor v. Caldwell (fire in music hall).


58Chandler v. Webster (1904) (p. 670) (no recovery of deposit, or amt. due prior to event)


58Limits Krell; if $ already paid as deposit, or due before frustrating event, hirer can't recover.  Parties left suspended where they would be in the K had the unexpected event not occurred.  This has been rejected in America (UK decision).  Also later rejected in Fibrosa below.


59Fibrosa Spolka Akcyjna v. Fairbairn L.C.B., Ltd. (1943) (p. 671) (rejects Chandler)


59( UK co. makes textile machinery for installation in Poland for (; war; ( unable to deliver; $1k deposit already paid by (; ( refuses to return $ (substantial work done); suspension rejected – court orders return of $1k due to impossibility of performance despite seller's loss.


59Law Reform (Frustrated Contracts) Act (1943) (p. 671) (UK parliamentary response)


59Compromise:  no recovery based on reliance, but if deposit demanded back, deductions.


59Angus v. Scully (1900) (p. 672) (US case allows quantum meruit for halfway moved house)


59A much more lenient standard than Carroll (flooring installation, only what was incorporated into house) – restitution allowed for house moving services (house burned while in transit).


59Albre Marble & Tile Co. v. John Bowen Co. (1959) (p. 672) (sub gets $ for samples)


59Really lenient, allows recovery for samples, shop drawings, etc. prepared by sub but never incorporated into a final product – one reason court allows this is the culpability of the g.c. (failing to comply w/statutory requirements for bid preparation) – fault taken into account.


59Restatement of Contracts (Second) §272, comment b – IMPOSSIBILITY/FRUSTRATION


59Lloyd v. Murphy (1944) (p. 672) (govt. restrictions on wartime new car sales; K still valid)


59K not invalidated due to unanticipated difficulty in performance (even if govt. restriction); only impossibility or near impossibility justifies rescission based on commercial frustration.


59Weyerhaeuser Real Estate Co. v. Stoneway Concrete, Inc. (1981) (p. 676) (strip mining K rescinded for commercial frustration; anticipated 2 yrs., but 5 yrs and still no permits)


59Strip mining K rescinded in spite of unconditional requirement for minimum rental payment; intention of clause was to prevent laziness of contractor, and not to guard against something as unforeseen as massive environmental protests preventing approval of permits.


60Chase Precast Corp. v. John J. Paonessa Co. (1991) (p. 676) (concrete barriers canceled)


60If g.c.'s main K allows for cancellation of all/part of K, and part of K canceled w/out fault of g.c., if sub knows main K allows cancellation, sub shares risk, unless sub Ks around it.


60West Los Angeles Inst. for Cancer Research v. Mayer (1966) (p. 680) (in Chase footnote)


60"[F]oreseeability of the frustrating event is not alone enough to bar rescission if it appears that the parties did not intend the promisor to assume the risk of its occurrence."


60Restatement (Second) of Contracts § 265 (1981) – FRUSTRATION OF PURPOSE


60Unconscionability


60Wollums v. Horsley (1892) (p. 680) (farmer sells land, 40¢ worth $15, unconscionable)


60Harsh bargain, naïve farmer, under gross misapprehension of value of land, misled by (, K unconscionable, unenforceable in equity for specific performance, but Ds for $ paid on K.


60Kleinberg v. Ratett (1929) (p. 682) (P, sold w/out mention of buried pipe, no specific perf.)


60If K can't be rescinded (no fraud, only omission), sometimes cts. won't enforce specific perf.


60Seymour v. Delancy (1824) (p. 683) (drunk makes K, dies, unclear whether disparity in $)


60When there is conflicting evidence of disparity in value, court enforces specific performance.


60Marks v. Gates (1907) (p. 684) (speculative % of any P bought in AK; no specific perf.)


60Bargains made in the dark are often unenforceable if subsequent events make it unjust.


61Courts of Equity awarding Ds in addition to or in lieu of specific performance (p. 684)


61Courts of equity can, once they have jurisdiction, award Ds (1) to supplement specific perf. where D has been done already due to initial breach (2) even substitute Ds for equitable relief (clean-up principle).  But, problems w/ 7th Amendment right to jury trial for legal issues.


61Waters v. Min Ltd. (1992) (p. 687) (girl on drugs, Ks away annuity, unconscionable)


61If the sum total of the provisions of a K drive too hard a bargain, courts will not enforce. Factors (1) ( naïve person (2) (s superior bargaining power (3) gross disparity in values.


61Williams v. Walker-Thomas Furniture Co. (1965) (p. 692) (welfare mom, furniture K)


61Unconscionability defined as an absence of meaningful choice (gross inequality of bargaining power) together w/K terms that are unreasonably favorable to one party.


61Statutory protection from unfair and deceptive trade practices in every jurisdiction…


61Consumer movement has resulted in statutory protection, including some jurisdictions w/ unconscionability provisions, or provisions permitting a public agency to sue on your behalf.


61Smith v. Price's Creameries (1982) (p. 695) (cancellation of dairy distributorship in compliance w/K's termination clause not unconscionable, even though harsh)


61K termination clauses that are fairly bargained for at arm's length are almost always enforced, irrespective of possible "unconscionability" or lack of good faith at time of termination.


62UCC § 2-302.  UNCONSCIONABLE CONTRACT OR CLAUSE


62UCC § 1-203.  OBLIGATION OF GOOD FAITH


62Tymshare, Inc. v. Covell (1984) (p. 698) (generic example, cites Lucy, Lady Duff-Gordon)


62Many times courts say contracts are unconscionable, when what they really mean is that the parties' reasonable expectations are not reflected in the K language.  Ct. says result the same.  Also, difference between violations of good faith and legality of K provisions – you could make good faith effort to enforce penalty clause for K default and the clause is still illegal.


62Restatement of Contracts, Second § 205 – Duty of Good Faith and Fair Dealing (p. 699)


62Gianni Sport Ltd. v. Gantos, Inc. (1986) (p. 699) (( cancels K for fad clothes at last minute (permitted under K) then negotiates big reduction in price; unconscionable)


62Clauses allowing last-minute cancellation of orders may be unconscionable, esp. if (1) adhesion (2) un= bargaining power (3) goods made to order, drop rapidly in value if not sold.


63Martin v. Joseph Harris Co. (1985) (p. 702) (farmers buy defective seeds; disclaimer of implied warranty of merchantability; unconscionable)


63Unconscionability based on (1) unequal bargaining power (2) disclaimers were not explained (3) technical, legalistic disclaimer (hard to understand) (4) not freely bargained for.


63Four ways unfair terms are regulated (p. 702)


63(1) Compulsory contracts (utilities forced to K at reasonable rates; insurance companies although not forced to K subject to statutory rate control); (2) Prohibited terms (no penalty clauses, public policy exceptions, illegality);


63(3) Requirements of form (disadvantageous clauses must be conspicuous, e.g., large bold type – noncompliance won't necessarily invalidate K but can be added to other evidence); (4) Balancing the standard form (encourage cooperation of all interested parties, as represented by trade associations, in creating forms; or, have the forms created by a neutral third party, e.g. American Institute of Architects creating forms for g.c. and owner)


63V.
The Rights and Duties of Nonparties


63Third Party Beneficiaries


63Lawrence v. Fox (1859) (p. 855) (B owes A $, B gives A's $ to C, C to pay A, C keeps A sues)


633rd party "creditor beneficiaries" can recover Ds w/out privity, even if no trustee involved.


63Seaver v. Ransom (1918) (p. 861) (niece supposed to get $ from uncle who promised aunt he would compensate niece for not getting house from aunt, due to badly drafted will)


63Niece close enough relative to be covered by "close relationship" exception allowing 3rd party donee beneficiary to recover for failure to follow through with oral promise.


64Restatement of Contracts, Second.  §302.  INTENDED AND INCIDENTAL BENEFICIARIES


64Robson v. Robson (1981) (p. 883) (estranged wife cut out of K between husband and dad; sues for enforcement of prior K; donee beneficiary ( no recovery)


643rd party "donee beneficiaries" cannot recover for interests that have not yet vested in them if both parties to the K agree to cancel the gift through amendment (but creditor beneficiaries have cause of action due to (1) transfer of preexisting duty to promisor (2) reliance (3) rights deriving from K law.  Donee beneficiary:  no reliance, no preexisting duty, gift not K law.


64Meyer v. Walker-Smith Grocer Co. (1910) (p. 887) (controlling mom gives land to ( in exchange for purchase of stock at son's bankruptcy sale, on condition son can rebuy, but son doesn't want to rebuy – mom wants land back, but doesn't get it)


64Benefits to 3rd party from K between promisee/promisor may be renegotiated by 3rd party for more favorable terms; promisor doesn't lose benefits from K w/promisee even if promisee objects to new terms – K for 3rd party's benefit, promisee cut out of subsequent negotiations.


65Restatement of Contracts, Second.  311.  VARIATION OF A DUTY TO A BENEFICIARY


65Assignment and Delegation


65Langel v. Betz (1928) (p. 893) (land K assignee not assumed to take on assignor's duties)


65(Old rule?) In a K for sale of land, if the vendee assigns K rights to a 3rd party, the assignee is not assumed to have taken on assignor's duties unless it is expressly stated in assignment, or possibly if assignee sues vendor in equity; ( vendor can't get Ds from assignee for b‑o‑c.


65Kunzman v. Thorsen (1987) (p. 896) (land K assignee acts like party to K, duties implied)


65Assignee's claim of K's benefits (taking possession, making pmts. to vendor, acting like party to K) enough to create presumption that assignee intends to assume K duties.


65Restatement of Contracts, Second.  §328.  INTERPRETATION OF WORDS OF ASSIGNMENT; EFFECT OF ACCEPTANCE OF ASSIGNMENT


66Cook v. Lum (1893) (p. 896) (assignment of rights by handing over "receipt" insufficient)


66For donative assignment to be enforceable, it must involve delivery plus donative intention (1) at least involve symbolic delivery (2) completely strip the donor of dominion over gift.


66Restatement of Contracts, Second.  §332.  REVOCABILITY OF GRATUITOUS ASSIGNMENTS [UCC preempts sometimes, but this is basic rule in most situations]


66Cochran v. Taylor (1937) (p. 899) (option K to purchase real P assignable)


66Sealed option to buy P either for 20% cash/balance by mortgage or for lump sum assignable, (didn't involve integrity, skill, or credit of option holder), esp. where K term binds assignees.


66Lojo Realty Co. v. Isaac G. Johnson's Estate, Inc. (1930) (p. 902) (assignor bond required)


66Real estate K, assignee of buyer not entitled to specific performance absent bond from buyer.


66P/T Ltd. II v. Friendly Mobile Manor, Inc. (1989) (p. 902) (UCC – duties assignable)


66In Ks for goods under UCC § 2-210, K rights and duties are fully assignable unless (1) the goods are unique; or (2) the seller is relying on the buyer's credit.  But UCC provides the default rule; express K provisions preventing assignment are also enforceable.


67UCC § 2-210.  DELEGATION OF PERFORMANCE; ASSIGNMENT OF RIGHTS


67Macke Co. v. Pizza of Gaithersburg, Inc. (1970) (p. 902) (drink vendor K assignable)


67If K for goods/services is, on the face of it, impersonal in nature, background elements of personal relationship not specifically included in K are not enough to invalidate assignment.


67Ford Motor Credit Co. v. Morgan (1989) (p. 917) (no affirmative action against creditor for seller's torts; but defense for buyer's nonpayment, sometimes basis for credit K rescission)


67When seller assigns right to receive pmt. to creditor, and seller committed a tort to induce buyer's reliance in entering K, buyer's recovery against creditor is limited to nonpayment, and sometimes (rarely) repayment of amts paid (e.g., nondelivery of partially prepaid goods).


68UCC §9–318.  DEFENSES AGAINST ASSIGNEE; MODIFICATION OF CONTRACT AFTER NOTIFICATION OF ASSIGNMENT; TERM PROHIBITING ASSIGNMENT INEFFECTIVE; IDENTIFICATION AND PROOF OF ASSIGNMENT




	I. Remedies

	Expectation Damages

	Hawkins v. McGee (1929) (p. 3) (horrible skin graft – expectation Ds, no pain & suffering)

Measure of Ds – value of product promised (good hand) minus value of product in present condition (bad hand).  No pain and suffering damages – part of cost of operation.

( proposes operation to remove scar tissue from ('s hand and graft skin from ('s chest.  ( estimates a short hospital stay (not actionable); ( promises a "hundred per cent good hand" (actionable).  Promise intended to induce reliance – ( initially reluctant to undergo operation, and ( wanted experience in skin grafting.  Promise induced ( to undergo painful and unsuccessful operation, resulting in a hideous disfiguration on his hand and long hospital stay.  ( entitled to Ds for b‑o‑c (assumpsit); but, no pain and suffering (normal part of operation).  Measure of Ds value of good hand minus value of hand subsequent to operation.

	Sullivan v. O'Connor (1973) (p. 7) (nose job doesn't go well for entertainer – reliance)

Medical Ks cases tend to use reliance Ds:  recovery of the costs associated with the failed procedure, as well as suffering not reasonably foreseen as a result of the operation.

Restitution (get your $ back) is too meager; expectation (what you would have if operation successful) is excessive (medicine too inexact of a science).

( (professional entertainer) went to ( plastic surgeon.  ( promised to enhance nose with two operations.  Operations made ( look worse.  ( went to another surgeon for 3rd corrective operation; nose still disfigured.  ( wins $13,500 reliance Ds.  Ds include:  fee paid to (, (’s worsening physical and mental condition due to breach, and pain and suffering / mental distress for 3rd corrective operation.  Pain and suffering for the first two operations was not included in the damages, because again that is part of the price of the contract.  The doctor was not found guilty of negligence, just breach of contract.

	Groves v. John Wunder Co. (1939) (p. 11) (no leveling of land – gets Ds to complete)

Ds for b‑o‑c – cost to fulfill K, not value that would have been added as result of K (unless it results in unreasonable economic waste – must be compelling).

K: ( mined ('s land for gravel, and allowed use of ('s processing plant.  ( paid ( $105k, and promised to leave property “at a uniform grade, substantially the same as the grade now existing at the roadway…on said premises, and that in stripping the overburden…it will use said overburden for the purpose of maintaining and establishing said grade.”  On completion, ( deliberately breached the contract, having taken the best gravel from the premises and left the land “broken, rugged, and uneven.”  ( awarded $60k on appeal – cost of completing the contract.  (Lower court awarded $15k – value that would have been added to land – diminished value rule.)

Sassen v. Haegle (p. 13) – ( must comply with ('s foolish requests.

Snider v. Peters Home Bldg. Co. (p. 13) – Cost of remedying defect is "proper" measure of Ds.

	Peevyhouse v. Garland Coal & Mining Co. (p. 19) (strip mining – ( gets screwed, tiny Ds)

Diminished value rule adequate where goal of K for both (/( is exploitation of land.

('s leased part of land to ( for 5 years, for strip mining.  On completion, ( to fill in all pits and smooth surface.  ( performed no remedial measures; cost would have been $29,000.  Measures would increase value of farm by not more than $300.  (s awarded $300 on appeal.  (1) primary purpose of K to exploit land; (2) unreasonable economic waste.

	Restatement (First) § 346(1)(a) – Defective and Unfinished Construction (p. 20)

(paraphrase) For "defective and unfinished construction," the aggrieved party can get judgment for either:

(i)  the reasonable cost of construction and completion in accordance with the contract, if this is possible and does not involve unreasonable economic waste; or

(ii)  the difference between the value that the product contracted for would have had and the value of the performance that has been received by the plaintiff, if construction and completion in accordance with the contract would involve unreasonable economic waste.…

3.  A contracts with B to sink an oil well on A's land adjacent to the land of B, for development and exploration purposes.  Other exploration wells prove that there is no oil in that region; and A breaks his promise to sink the well.  B can get judgment for only nominal damages, not for the cost of sinking the well.

4.  A contracts to construct a monumental fountain in B's yard for $5,000, but abandons the work after the foundation has been laid and $2,800 has been paid by B.  The contemplated fountain is so ugly that it would decrease the number of possible buyers of the place.  The cost of completing the fountain would be $4,000.  B can get judgment for $1,800, the cost of completion less the part of the price unpaid.

Restatement, Second §§ 347, 348 – removes references to economic waste.

(1) diminution in market price of property; (2) reasonable cost of completing performance or remedying defects if that cost is not clearly disproportionate to the probable loss in value to him.

	Restatement of Torts, Second § 901 – General Principle—Damages (p. 22)

"While the law of contracts gives a party to a contract as damages for its breach an amount equal to the benefit he would have received had the contract been performed, … the law of torts attempts primarily to put an injured person in a position as nearly as possible equivalent to his position prior to the tort.  The law is able to do this only in varying degrees dependent upon the nature of the harm.  Thus when the plaintiff has been harmed in body or mind, money damages are no equivalent but are given to compensate the plaintiff for the pain or distress or for the deterioration of the bodily structure.  On the other hand, when land or chattels have been wrongfully taken from a person, he can be placed substantially in the position that he formerly occupied by giving him specific restoration of that which was taken from him, or by giving him its value, together with, in either case, compensation for the deprivation during the period of detention.… [T]he law of torts ordinarily does not measure its recovery as do the rules based on unjust enrichment, on the benefit received by the defendant.  The first purpose of tort law leads to compensatory damages.…  [However,] unlike the law of contracts or of restitution, the law of torts, which was once scarcely separable from the criminal law, has within it elements of punishment or deterrence.  In certain types of cases punitive damages can be awarded.…  [A]nd the measure of recovery against a conscious wrongdoer may be greater than that permitted against a tortfeasor who was not aware that his act was tortious."

	Acme Mills & Elevator Co. v. Johnson (1911) (p. 22) (wheat sale breach, only gets $ bags)

Ds for b‑o‑c, sale of goods:  difference between K price and market price at time/place where goods were to be delivered.

( sues for b‑o‑c – ( agreed to sell wheat for $1.03 per bushel; sold to someone else first (when price $1.16 per bushel); used ('s sacks; but, then ( threshed second batch of wheat, intended to deliver to (, but price had dropped to $1.00 per bushel by then.  ( did not intend to wait for price to fall; believed that ( did not initially have $ to pay; also, price going up, not down – sudden change in market.  ( awarded $80 (costs of sacks).  ( did better by ('s breach.

	Laurin v. DeCarolis Constr. Co., Inc. (1977) (p. 25) (stealing gravel just prior to closing)

B‑o‑c, D to real property just prior to sale (( conversion), diminution of property value negligible, measure of Ds market value of raw materials (pre-refined, no labor deductions).

( entered K with ( to purchase land/house (under construction).  Just prior to closing, ( willfully breached K by taking gravel without (’s approval.  ( sued ( for b‑o‑c.  No punitive Ds – b‑o‑c not tort.  Cost of raw materials only – not cost of refined materials w/o labor deductions (intentional conversion) or cost of refined materials minus labor (unintentional conversion).

	Sharp, Promissory Liability (p. 29)

Expectation Ds encourage people to keep promises.  "[O]rdinary man thinks naturally that promises should be performed or the equivalent of performance given."

	Dawson, Restitution or Damages (p. 30)

Restitution allows sellers to speculate without risk; they can always sell to someone else when the price goes up, and then simply refund buyer's money plus small costs.

	Comment:  Reliance Damages for Purchasers of Land (p. 30)

Some jurisdictions (approx. 15 states) allow reliance recovery for good faith b‑o‑c in land sale – problematic to administer – (a) what is good faith (b) if ( made improvements to land, does ( get cost of improvements or just value added?

	Oliver Wendell Holmes, The Path of the Law (p. 34)

Economic deterrents in contract law affect "bad man" as well as good; law should be based on what "bad man" will do, then bad and good alike will have adequate incentives.

But, Fuller, "[I]t is a peculiar sort of bad man who is worried about judicial decrees and is indifferent to extra-legal penalties, who is concerned about a fine of two dollars but apparently not about the possible loss of friends and customers."

	Jacob & Young v. Kent (1921) (p. 821–823) (Reading pipes – no Ds to completely redo)

If cost of rectifying unintentional minor error in construction is disproportionately large, measure of Ds is difference between product as-is and product per specification.

( contractor building house for (.  ( refused to pay final installment of $3,483.46, because pipes were not of Reading manufacture, as stipulated in specification.  The pipes used looked exactly the same as Reading pipes, the only difference being a small stamp on the pipe.  (’s oversight unintentional; even (’s architect did not notice the discrepancy upon inspection.  ( awarded full amount on appeal, minus any difference in value between Reading pipe and other pipe.

	Reynolds v. Armstead, 166 Colo. 372, 443 P.2d 990 (1968) (p. 823) (wrong color veneer)

Ds for a wrong color veneer – quantum meruit (reasonable value of services), because the veneer was in other respects acceptable (cost of K minus Ds for failure to perform fully).

	Mitigation

	Rockingham County v. Luten Bridge Co. (1929) (p. 39) (bridge built with no roads)

Ds for b‑o‑c – amount expended up until time of breach, plus profits that would have been generated as a result of the K (duty to mitigate in event of anticipatory breach – verbal).

Luten Bridge Co., (, to build bridge for Rockingham County, ( on January 7, 1924.  K rescinded on February 11, 1924.  ( kept building bridge, which was no longer of any use to ( (the two roads it was to connect were no longer going to be built).  (, upon completion of K, sued ( for full price of K, $18,301.07.  Three county commissioners filed illegal answer, saying that it was okay to pay for the contract.  Appellate court threw out the illegal answer; rev'd decision.

	Leingang v. City of Mandan Weed Board (1991) (p. 43) (weed-cutting b‑o‑c)

Constant overhead expenses are not included as cost of performance; in event of breach, ( contractor gets expenses and profits – profits not reduced by constant overhead.

( improperly denied weed-cutting work under contract; ( argues overhead expenses deducted in calculation of profits; ( wins profits without deductions for constant overhead, only expenditures immediately related to job.

	Kearsarge Computer, Inc. v. Acme Staple Co. (1976) (p. 43) (computer services)

In b‑o‑c for corporate services (not personal services), no reduction of Ds due to sale of product to third party – theory, second sale would have occurred anyway.

Employee can only work for one company full-time.  A company can absorb more orders.

	Parker v. Twentieth Century-Fox Film Corp. (1970) (p. 45) (MacLaine doesn't do Western)

You cannot substitute an inferior offer in an attempt to get out of breaching a K.

( (Shirley MacLaine) in K with ( to produce musical film in CA – an out for producer, to pay her if they decide not to do film (no compensation for lost publicity); ( breaches; but tries to get out by inferior offer for western film in Australia; ( still has to pay full amount for breach.  Also, no mitigation from other potential rejected employment unless other employment substantially similar.  If MacLaine had found another job and accepted, mitigation by that amount.

	Billeter v. Posell (1949) (p. 51) (( gets both unemployment and full Ds in employment b‑o‑c)

(s not entitled to reduction in Ds for employment b‑o‑c for ('s unemployment compensation.

( employed under 1-year K at $75 p/w + $500 Christmas bonus.  (s breach; offer $60 p/w for similar position.  Employee not required to perform same work for less pay in mitigation of Ds – old salary would not be protected in court if substituted offer accepted by (.

	Comment:  The "Collateral Source" Rule (p. 52) – For and Against Billeter
Billeter (above, re unemployment compensation not factored into employment b‑o‑c- Ds) is not accepted in all jurisdictions – unjust for ( to recover more under breach than under K.

United Protective Wkrs. Local No. 2 v. Ford Motor Co. (1955) (p. 52) (against Billeter)

Deductions allowed for retirement / social security benefits in employment b‑o‑c (good faith error on Ford's part; not tort; ( proper measure of Ds is compensation).

Hall v. Miller (1983) (p. 52) (for Billeter)

Collateral source rule applies to both contract/tort; better ( recovers twice than ( gets out of Ds.

Corl v. Huron Castings, Inc. (p. 52) (1966) (against Billeter)
Deduction allowed for unemployment benefits – K Ds not about punishment, but restoring (.

(also, Michigan statutory concerns – bars duplication of worker's comp. and unemployment)

Siebel v. Liberty Homes, Inc. (1988) (p. 53) (for Billeter)
Taxpayers shouldn't subsidize wrongful termination – employer should have to pay full Ds.

Filter v. City of Bernonia (1989) (p. 53) (against Billeter)
Employer contributes to unemployment compensation; disincentive for wrongful termination (employer pays more when employee registers for unemployment); not proportionate to actual costs of keeping employee, but incentive adequate; employer allowed to deduct unemployment.

	Missouri Furnace Co. v. Cochran (1881) (p. 54) (Not sure this rule still entirely applies) (coke sale – awful price for forward K, only gets Ds for spot K)

If ( obtains another forward K for high amount when ( breaches, ( only entitled to Ds for spot K prices on dates of delivery.  When ( "covers" must be good faith / reasonable.


                                      Forward K

    $4.00

                             Spot K

    $1.20


                                      time

	Reliance Cooperage Corp. v. Treat (1952) (p. 56) (Overruled by UCC – cover without unreasonable delay from date of anticipatory breach) (wooden staves b‑o‑c)

No duty for ( buyer to mitigate Ds for anticipatory breach prior to actual K delivery date.

( buyer of wooden staves; ( seller notifies of breach; future delivery date; no duty to mitigate prior to date of delivery; ( no reduction in Ds for cheaper prices prior to delivery date.

Note:  possible that ( could get out of K prior to due date in other jurisdictions, due to ('s breach.

	Note:  Breach by Anticipatory Repudiation (p. 57) (This is still the basic rule)

( can bring b‑o‑c suit based on anticipatory breach, prior to delivery / performance date; but, they are not obligated to do so (can wait until actual breach).

Hochster v. De la Tour (1853) (English decision) (p. 57).

	UCC – §§ 2-712-713 – Duty to Mitigate; Damages (paraphrase, emphasis added)

§ 2-712.  "Cover"; Buyer's Procurement of Substitute Goods

(1)
After a breach the buyer may "cover" by making in good faith and without unreasonable delay any reasonable purchase of or K to purchase goods in substitution for those due from the seller.  Buyer must attempt to get a good deal, not take advantage, to recover full cost.

(2)
The buyer may recover Ds for difference between the cost of cover and the K price together with any incidental or consequential damages, but less expenses saved in consequence of the seller's breach.

(3)
Failure of the buyer to effect cover within this section does not bar him from any other remedy.

§ 2-713.  Buyer's Damages for Non-delivery or Repudiation

(1)
The measure of Ds for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the K price together with any incidental and consequential damages, but less expenses saved in consequence of the seller's breach.

(2)
Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.

	Oloffson v. Coomer (1973) (p. 59); Cargill, Inc. v. Stafford (1977) (p. 59); Cosden Oil & Chemical Co. v. Karl O. Helm Aktiengesellschaft (1984) (p. 60) – CURRENT LAW

Current interpretation of UCC – Ds calculated by market price at expiration of commercially reasonable time after buyer has learned of seller's repudiation – not from date of delivery.

When repudiation occurs re future delivery, ( Ds cost of future delivery K for same commodity / delivery date within a reasonable period after breach (future delivery cheaper than spot market).

	Foreseeability and Consequential Damages

	Hadley v. Baxendale (1854) (p. 67) (mill shaft – no Ds for lost profits, not foreseeable)

( cannot recover for unusual Ds not foreseeable by ( in breach, unless ( made those clear.

( breaks only mill shaft; needs replacement; old shaft model for new; ( delivery company; ( wants prompt service but does not make it clear that entire mill shut down until replacement arrives; ( late; ('s lost a few days' profits; Ds limited to usual Ds for delay; no Ds for lost profits.

	Lamkins v. International Harvester Co. (p. 70) (tractor lights for night farming, no Ds)

( cannot recover major Ds for minor breach, unless ( "tacitly agreed" to greater liability.

( buys tractor for night use; ( delivers tractor, w/out lights (delivered a year later); ( mentioned purpose of purchase, but did not emphasize consequences; sues for year's lost harvest; nothing in ('s actions indicated $20 accessory would result in ('s liability for crop loss; only ordinary Ds.

	Victoria Laundry (Windsor) Ltd. v. Newman Indus., Ltd. (p. 71) (laundry boiler delay)

When Ds to ( due to breach foreseeable in circumstances, ( liable (even if $$$).

(s launderers; purchased boiler from ( for heavy steaming; 5 month delay in delivery; loss of general profits allowed but not specific unusually lucrative contracts that ( did not know about.  Obvious that purpose of boiler was laundering; clearly not having boiler would mean lost profits.

	The Heron II (1967) (p. 72) (sugar delivery delay, b‑o‑c – lost profits foreseeable)

If intentional breach results in delayed delivery, ( liable for lost profits – fluctuating market.

	Hector Martinez & Co. v. Southern Pacific Transp. Co. (p. 73) (dragline for strip mining)

Modification of Hadley – Ds for rental replacements of delayed equipment shipment.

( breaches K – one-month delay of shipment of dragline for strip mining; ( seeks to recover rental costs for dragline; consequences "not so remote as to make it unforeseeable to a reasonable person at the time of contracting."  ( recovers costs – considered foreseeable in circumstances.

Note:  equipment rental (mitigation of foreseeable Ds) different than lost profits (unforeseen).

	Prutch v. Ford Motor Co. (1980) (p. 73) (farmer continues using defective equipment, OK)

Crop damages from defective equipment foreseeable loss (farmer had duty to mitigate).

	Restatement of Contracts, Second § 351 – Unforeseeability and Related Limitations on Damages (p. 74)

(1)  Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.

(2)  Loss may be foreseeable as a probable result of a breach because it follows from the breach

(a)  in the ordinary course of events, or

(b)  as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.

(3)  A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.

	Valentine v. General American Credit, Inc. (p. 75) (employment b‑o‑c – woman upset)

General rule:  no mental distress Ds for breach of contract.

No mental / emotional distress Ds for breach of employment contract.  ( attempts to justify mental distress Ds due to loss of job security, and personal element of employment.  But, primary purpose of employment economic, not emotional.  Mental distress is involved in any 
b‑o‑c – foreseeable, but nonetheless Ds not allowed, barring extraordinary circumstances.

	Mental Distress Damages Allowed For…

Breach of promise to marry (Vanderpool v.  Richardson (1883)) – (these Ks no longer allowed)

Failure to do requested caesarean section (Stewart v. Rudner)

( jailed due to insurance company's failure to pay judgment (Miholevich v. Mid-West Mut. Auto Ins. Co. (1933))

Carriers and innkeepers and their passengers and guests

Contracts for carriage and disposition of dead bodies

Contracts for the delivery of messages concerning death (McAfee v. Wright (1994))

	Hancock v. Northcutt (1991) (p. 78) (generic example)

No mental distress Ds for breach of house construction contract.

	Brown v. Fritz (1985) (p. 78) (lying land seller – punitive Ds on tort)

For fraud in b‑o‑c, no intentional / negligent infliction of emotional distress; but punitive Ds.

( seller lied to ( about land; already sold part to another person; property not as represented; ( tries to get Ds for intentional infliction of emotional distress; but punitive Ds.

	Restatement of Contracts, Second § 353 – Recovery for Emotional Disturbance (p. 79)

"Recovery for emotional disturbance will be excluded unless the breach also caused bodily harm or the contract or the breach is of a kind that serious emotional disturbance was a particularly likely result."

	Freund v. Washington Square Press, Inc. (1974) (p. 79) (books not published; but no Ds)

You cannot get Ds if you cannot prove specific losses.

( agreed to publish ('s book, or terminate within 60 days.  Publisher did not fulfill K.  ( author wants cost of publishing books, delay of promotion, lost royalties.  ( only got nominal damages.  (1) Royalties were too uncertain (profits – expectation) (2) ( did not spend a lot of money etc. in the fulfillment of the contract (and he got the book back) (reliance) (3) K not for publishing 10,000 copies of book, but sale of rights to book in exchange for royalties.  ( the cost of publishing the books is an inappropriate measure of damages. Reasonable value of ('s services also difficult to determine, because he had already written the book, and he got the book back.

	Fera v. Village Plaza, Inc. (1976) (p. 82) (modifies Freund) (new business loses mall space)

Allows for Ds when specific losses unclear, so long as jury convinced of approx. losses.

( starting new business, no one knows whether it will succeed or fail, (s breach K for store space in mall; jury awarded Ds based on estimated profits (even though unclear); aff'd on appeal.

	Restatement of Contracts, Second § 352, Comment b – Proof of Profits (p. 83)

"Proof of Profits.  The difficulty of proving lost profits varies greatly with the nature of the transaction.  If, for example, it is the seller who claims lost profit on the ground that the buyer's breach has caused him to lose a sale, proof of lost profit will ordinarily not be difficult.  If, however, it is the buyer who claims lost profit on the ground that the seller's breach has caused him loss in other transactions, the task of proof is harder.  Furthermore, of the transaction is more complex and extends into the future, as where the seller agrees to furnish all of the buyer's requirements over a period of years, proof of the loss of profits caused by the seller's breach is more difficult.  If the breach prevents the injured party from carrying on a well-established business, the resulting loss of profits can often be proved with sufficient certainty.  Evidence of past performance will form the basis for a reasonable prediction as to the future.…  However, if the business is a new one or if it is a speculative one that is subject to great fluctuations in volume, costs or prices, proof will be more difficult.  Nevertheless, damages may be established with reasonable certainty with the aid of expert testimony, economic and financial data, market surveys and analyses, business records of similar enterprises, and the like."

	Reliance Damages

	Chicago Coliseum Club v. Dempsey (1932) (p. 85) (boxer b‑o‑c – but reliance Ds limited)

If ( cannot prove lost profits (expectation), and ('s expenses directly related to the K are minimal (reliance), and ( did not confer benefits on other party (restitution), Ds limited.

( boxer clearly breached K for fight in venue organized by (.  However, ( only recovers minor reliance Ds for expenses directly related to K.  (1) lost profits cannot be proven with substantial certainty (too many variables, weather, other fighter, location of fight, etc.) (2) $50k paid to other boxer predated K, ( no Ds (3) promoter hired on basis of percentage of profits generated, no profits, ( no Ds (4) no recovery for overhead (5) ( only Ds expenses actually incurred subsequent to signing of K and prior to breach (deposits on venue, extra staff, etc.)

	Security Stove & Mfg. Co. v. American Ry. Express Co. (1932) (p. 92) (stove exhibition ruined from nondelivery of part)

Reliance Ds allowed for operating expenses in special circumstances, when loss foreseeable.

( failed to deliver gas stove part for ('s exhibition; no way to demonstrate product; ( recovered shipment cost, rail fares to attend exhibition, and other related expenses, including employee time etc.  Usually, operating expenses not allowed, but ( made it clear to ( delivery of parts essential to demonstrate product.  (, Ds allowed for all expenses related to the exhibition.

	Anglia Television Ltd. v. Reed (1971) (p. 92) (TV star flakes out at last minute – Ds)

In special circumstances, expenses incurred prior to K can be recovered from ( for breach.

( actor cancels K as lead in ('s TV show at last minute; ( doesn't have time to hire replacement; most expenses incurred prior to K with (, but losses foreseeable (( knew that by canceling at last minute he would ruin show), ( reliance Ds for all expenses related to production.

	Restatement of Contracts, Second § 349 – Damages Based on Reliance Interest (p. 93)


As an alternative to the [expectation interest measure of damages], the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.

Comment:

a.  … If the injured party's expenditures exceed the contract price, it is clear that at least to the extent of the excess, there would have been a loss….  Often the reliance consists of preparation for performance or actual performance of the contract, and this is sometimes called "essential" reliance.  It may, however, also consist of preparation for collateral transactions that a party plans to carry out when the contract in question is performed, and this is sometimes called "incidental" reliance.

Illustrations …

4.  A contracts to sell his retail store to B.  After B has spent $100,000 for inventory, A repudiates the contract and B sells the inventory for $80,000.  If neither party proves with reasonable certainty what profit or loss B would have made if the contract had been performed, B can recover as damages the $40,000 loss that he sustained on the sale of the inventory.

	L. Albert & Son v. Armstrong Rubber Co. (1949) (p. 94) (rubber reconditioning machines)

Reliance Ds can be reduced (upon ('s proof) by any losses that would have resulted from K.

( agreed to buy four rubber reconditioning machines; ( only delivered two; other two machines delivered over two years later (rejected by ( due to delay related to WWII).  ( seeks reliance Ds of cost of foundation prepared for two machines.  Ds allowed, subject to any deductions for ('s losses that would have been incurred if K had been fulfilled – burden of proof on (.

	Reliance and Restitution

	Boone v. Coe (1913) (p. 96) (farmers move from Kentucky to Texas – no Ds)

If statute of frauds bars recovery, Ds can be awarded if benefit conferred (quantum meruit).

( has oral agreement with ( to lease land for one year, in exchange for supplies, portion of crops, and lodging.  But, oral agreement made over one year prior to termination; ( statute of frauds bars recovery for ('s breach.  If benefit conferred on (, recovery (quantum meruit).  However, no benefit conferred – expenses for ('s to move from Kentucky to Texas not covered – no unjust enrichment of (.  (If ('s had worked on land, mended fences, etc., they could recover for efforts.)

	Summary of English Statute of Frauds of 1677 (basis of Statute of Frauds in each state)

Some contracts must be in writing:

(1)  contracts for the sale of an interest in land;

(2)  contracts for the sale of goods for a price exceeding a specified amount ($500 or more in the Uniform Commercial Code, § 2-201);

(3)  promises "to answer for the debt, default or miscarriage of another" (i.e., suretyship or guaranty);

(4)  contracts "not to be performed within one year";

(5)  contracts in consideration of marriage.

General aim of statute is to encourage parties to put certain types of agreements in writing.

	United States (for Coastal Steel Erectors, Inc.) v. Algernon Blair, Inc. (1973) (p. 99) (sub pays for cranes unjustly; g.c. breaches; sub reimbursed for actual work not K terms)

( can recover quantum meruit Ds for ('s breach even when ( would have lost $ on K.

( g.c. tried to make ( sub pay for crane costs; inappropriate; ( refuses; ( fires (; ( had already completed 28% of work; ( wants reliance Ds for labor and equipment; ( shows that ( would have lost $ on K; ( no recovery for reliance Ds; however, ( conferred benefit; measure of Ds reasonable value of performance, not diminished by ('s losses.

	Schwasnick v. Blandin (1933) (p. 101) (generic example – Learned Hand)

Learned Hand: quantum meruit Ds justified; ('s breach cancels K; ( ( not bound to K terms

"When [the promisee] has fulfilled the condition [of the promise], and the promisor has broken his promise, he [the promisee] sues upon that wrong.  True, he does not seek the equivalent in money of what was promised; but it is the breach which gives him the power to call off the contract and raises the obligation to restore him to the status quo ante.  The action is therefore a remedy for the breach, though it requires the equivalent of something which the promisor has never undertaken to perform."

	Kearns v. Andree (1928) (p. 101) (wallpaper on house not yet sold – quantum meruit)

( misleads (, induced reliance, ( customized house, ( gets Ds for value of work.

( finishing house; ( agrees to buy; $4k cash, $4.5k mortgage; ( obtains mortgage; ( dissatisfied with K; tells ( to make alterations to house and then ( will purchase; ( makes alterations; ( still refuses to buy; alterations ugly; ( has to redo to sell house to other party for less $.  K unenforceable (indefinite mortgage provision); but quantum meruit Ds.  Value conferred through alterations on what ( implied was to be his house; good-faith conferring of value by (; ( K implied; Ds for value of wallpapering/painting services (minus value accrued to ( from work).

	Restatement of Contracts, Second § 370 – Doing (no Ds) vs. Giving (Ds) (p. 103)

Illustration:
A contracts to sell B a machine for $100,000.  After A has spent $40,000 on the manufacture of the machine but before its completion, B repudiates the contract.  A cannot get restitution of the $40,000 because no benefit was conferred on B.

	Curtis v. Smith (1874) (p. 103) (preparation for building wall not quantum meruit)

( breaches K for ( to build wall; no restitution for ( quarrying stone, no benefit conferred.

However, Ds now available for b‑o‑c under reliance Ds.  (But if no valid K, no Ds.)

	Oliver v. Campbell (1954) (p. 105) (scummy lawyer wants more fees for divorce)

When K substantially complete, no restitution Ds, only recovery on terms of K.

( lawyer has set fee for divorce (most simple, ( makes $); ('s divorce complicated (( loses $); ( fires ( when K substantially complete (just before findings signed); ( tries to sue for restitution (Ds much higher); ( can only recover balance of unpaid fee.  If ( had been fired before end of K, restitution Ds available.  But, K complete, ( K terms limit recovery to agreed price for services.

	Restatement of Contracts, Second § 350 – No Restitution Ds when K Complete
"The remedy of restitution in money is not available to one who has fully performed[,] … if the only part of the agreed exchange for such performance that has not been rendered by the defendant is a sum of money constituting a liquidated debt."  Avoids difficult inquiry into what court thinks is fair – holds parties to what they agreed was fair.

	Clark-Fitzpatrick, Inc. v. Long Island R.R. Co. (1987) (p. 106) (generic example)

If you complete K in spite of other party's breach, Ds under K terms (not quantum meruit).

	Britton v. Turner (1834) (p. 111) (farm laborer doesn't finish 1 yr. K – quantum meruit)

( can recover Ds for ('s own b‑o‑c, if value conferred on ( (minus ('s costs due to breach)

( labors on ('s farm; one-year K ($120 per year); ( abandons K after 9½ months.  ( owes nothing under K terms, but ( claims value of work at $100.  ( accepted part performance (no way to reject, labor received in increments), ( restitution to (, minus costs to ( due to breach (rehiring/retraining, etc.); if K had been of nature that part performance could be rejected, then no Ds for (, only return of partially completed items.  Policy protects workers from exploitation.

Note:  strict tests applied to restitution when service Ks not construction / repair of buildings.  Misconduct of ( can preclude all recovery (e.g., "moral depravity" and "gross misconduct").

	Thach v. Durham (1949) (p. 115) (down payment on sheep not refundable)

No refund of down payment for buyer's b‑o‑c; purpose to protect seller against breach / guarantee availability for buyer, nonrefundable (absent fraud, extenuating circumstances).

( buyer defaulted on K to buy sheep; wants down payment refunded; no refund (even if ('s losses as a result of breach less than down payment); down payments guarantee against breach, reserve ('s purchase; incentive to fulfill K; purpose thwarted if down payment refundable.

But, could this be penalty clause if deposit (services) rather than down payment (goods)?

	Liquidated Damages and Penalties

	Introductory Comment on Liquidated Damages / Penalties (p. 127)

Ds clause enforceable only if (1) reasonable forecast of injury (2) injury difficult to measure.

Any other type of Ds clause (penalty clause) not enforceable.  Justifications: (1) parties shortsighted – excessively optimistic (2) purpose of contract Ds compensation, not punishment.

	Pacheco v. Scoblionko (1987) (p. 128) (camp deposit – refunded at last minute)

Non-refundable camp deposit/advance payment is penalty clause; ( receives full refund.

( cancels camp at last minute (kid fails class); ( has progressive penalty where after a certain day no refund of payment; ( did not prove this was reasonable forecast of Ds; ( receives refund.

But, what if camps have recurring problem w/ last-minute cancellations; legit. business purpose?

	City of Rye v. Public Service Mut. Ins. Co. (1974) (p. 129) (city abuses power $$$ bond)

If amount of liquidated Ds clause excessive/disproportionate to harm, clause not enforceable.

( city abuses power to obtain excessive $100,000 bond from ( contractor guaranteeing timely completion of remaining work (no cert. of occupancy for finished construction unless bond obtained); Ds not proportionate to probable harm; also duress; penalty clause, ( unenforceable.

	Yockey v. Horn (1989) (p. 131) (agreed not to testify against one another (nasty business))

When Ds hard to fix, and liquidated Ds reasonable in circumstances (either at time of contracting or at time of injury), clause enforceable as long as ( has suffered actual D.

( / ( agreed not to testify voluntarily against one another (settlement agreement for bad business situation), with liquidated Ds of $50k.  ( later testified voluntarily against (.  ('s testimony not determinative of outcome (( would have lost anyway); ( could have been subpoenaed (but wasn't).  Purpose of clause related to loss of reputation as well as financial loss.  Ds hard to fix in advance; Ds reasonable at time settlement agreement signed.  ( gets $50k.

	Muldoon v. Lynch (1885) (p. 132) (marble monument for dead husband delayed)

Ds for delayed shipment excessive in circumstances (( suffered no real D); unenforceable.

( Ks with ( to create special marble monument for grave of husband; ( has marble quarried in Italy; marble too large for rail transport within USA (must be shipped direct to San Francisco); sits at Italian port for 2 years (1st direct ship); liquidated Ds clause ($10 per day after 1 year).  Ds clause unenforceable penalty ("spur" to encourage prompt performance); especially since Ds disproportionate to actual Ds suffered (only emotional/mental).  ( must pay full amount of K.

	Comment:  The Penal Bond (p. 132)

Rent-to-own a sort of penalty clause (but allowed); generally, now judges are only ones with power to create penalty clauses (specific performance – jailing for contempt if K unfulfilled) Performance / payment bonds only upper limits on Ds – actual Ds determined by court.

	Restatement of Contracts, Second §356(1) – Liquidated Damages and Penalties (p. 134)


(1)  Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.

Comment:

… [T]wo factors combine in determining whether an amount of money fixed as damages is so unreasonably large as to be a penalty.  The first factor is the anticipated or actual loss caused by the breach.  The amount fixed is reasonable to the extent that it approximates the actual loss that has resulted from the particular breach, even though it may not approximate the loss that might have been anticipated under other possible breaches….  [Alternatively,] the amount fixed is reasonable to the extent that it approximates the loss anticipated at the time of the making of the contract, even though it may not approximate the actual loss….  The second factor is the difficulty of proof of loss.  The greater the difficulty either of proving that loss has occurred or of establishing its amount with the requisite certainty …, the easier it is to show that the amount fixed is reasonable….  If the difficulty of proof of loss is great, considerable latitude is allowed in the approximation of anticipated or actual harm.  [If] the difficulty of proof of loss is slight, less latitude is allowed in that approximation.  If, to take an extreme case, it is clear that no loss at all has occurred, a provision fixing a substantial sum as damages is unenforceable.


[The Reporter's Note to § 356(1) states that the section "has been redrafted to harmonize with Uniform Commercial Code § 2-718(1)," with only slight changes in terminology.  The UCC's 2-718(1) is applied in the Equitable Lumber case, immediately below, wherein the New York court notes the section's "departure from prior law."  The first Restatement of Contracts § 339, cited approvingly in City of Rye, embraced the historical "time of contracting" test of validity (the reasonableness of the forecast when made), rejecting any "hindsight" inquiry in light of actual damages caused by the breach.  Some courts, at least in the common law cases (non-UCC, often involving real estate contracts), and despite the appearance of § 356(1) of the Second Restatement, continue to adhere to § 339's time-of-formation test.  E.g., Watson v. Ingram, 124 Wash.2d 845 P.2d 247 (1994) ("the prospective approach [of § 339] better fulfills the underlying purposes of liquidated damages clauses and gives greater weight to the parties' expectations")].

	Equitable Lumber Corp. v. IPA Land Dev. Corp. (1976) (p. 135) (based on UCC)

Based on UCC provisions below (interprets unreasonable liquidated Ds assessment as possibly separate from reasonability assessment – might have been reasonable at the time but excessive in circumstances).

	UCC 2–718(1) – Liquidation or Limitation of Damages (emphasis added)

(1)  Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or non-feasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty.

UCC 2–302 – Unconscionable Contract or Clause (emphasis added)

(1)  If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

(2)  When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

	Wilt v. Waterfield (1954) (p. 136) (land sale, ( makes more in breach, but forced to pay Ds)

A determination of penalty clause can be made even when actual Ds higher (if in some circumstances the liquidated Ds provision could have resulted in excessive Ds)

( seller breached K by selling land for $26k to someone other than ( buyer (original K $19k).  Court assumes what the actual buyer paid was market value.  So, Ds $7k, plus refund of prepayment of $1.9k.  ( seller argues liquidated Ds provision limits Ds to 10% of price of sale for any breach, or $1.9k.  But, if breach minor, $1.9k would be excessive.  ( penalty clause.  ( $7k judgment aff'd (w/in ballpark).  FYI, way around this loophole, limit Ds to $1,900.

	Comment:  Applying Damage Clauses (p. 138)

Key to liquidated Ds clause – not so specific that it won't cover every contingency (Massman clause); not so vague that it is unenforceable or inappropriate in some circumstances.

Massman clause:  when the contingency does not occur exactly as described in an overly specific liquidated Ds clause, the clause is thrown out (danger of being too specific).

	Fretwell v. Protection Alarm Co. (1988) (p. 140) (b‑o‑c – OK to limit Ds – not penalty)

OK to limit Ds – "fixed limit of liability" as opposed to liquidated Ds (but proposed revision of UCC 2-718(1) closes loophole by removing reference only to "unreasonably large" Ds).

('s house robbed due to ('s negligence in monitoring.  Approx. $91k stolen; K limited Ds to $50.  Fixed limit of liability (wrongly labeled liquidated Ds).  Because K created duty of care, K can also limit duty.  (But opposite result, Samson Sales, Inc. v. Honeywell, Inc. (1984) – $50 Ds limit disproportionate to consideration paid or likely result from system's failure.)

	Comment:  The Penalty Rule and "Efficiency" (p. 145)

Some people think liquidated Ds clauses should be enforced regardless – protects subjective values for the parties to the K; if fairly bargained for, should be enforceable.

If promisee wants insurance against losses, (1) large liquidated Ds clause (promisor) or (2) third party insurance – promisor in better position to make loss-avoiding efforts, ( greater efficiency.

	Specific Performance

	Van Wagner Advertising Corp. v. S & M Enterprises (1986) (p. 146) (billboard – no s.p.)

Uniqueness alone (e.g., specific lease property) doesn't guarantee specific performance for breach – if Ds can be measured in $ terms, then Ds will be $.

Original lessor to ( lessee sells building to (; clause enables cancellation w/ at least 60 days prior notice in event of property sale; textual ambiguity as to whether new owner can cancel on 60 days notice at any time in event of sale (this interpretation would lead to absurd result that new owner can cancel at any time); judge interprets clause to mean previous owner, at least 60 days prior to sale, must cancel lease or lease can only be cancelled in subsequent sale under same provisions; but, ( wants specific performance (so they can sublet billboard to another company); undue hardship on ( (bought building for development, incompatible with billboard); Ds easy to calculate in terms of $ (cost of sublet breach, plus lost revenue over entire K period); $ Ds to (.

	Curtice Bros. Co. v. Catts (1907) (p. 151) (tomato canner – specific performance)

Equity sometimes granted in cases other than land sale, when no other fair remedy available.

( tomato canner; ( defaults on K to sell entire tomato crop; ( unable to procure replacement tomatoes at any price ( no $ Ds, because: (1) work must be done in short period (six week packing season), (2) other tomatoes in region already sold, (3) irreparable D to ( if no tomatoes to pack. ( specific performance (( must sell tomatoes to ( – court restrains ( from selling to others; even offers to appoint receiver to harvest crop).

	Manchester Dairy System v. Hayward (1926) (p. 152) (milk cooperative – neg. covenant)

Sometimes injunctions allowed (preventing sale to 3rd parties) where specific performance would be inappropriate/burdensome – if ( needs out of K, OK, but no selling to 3rd parties.

( milk cooperative; ( defaults on K to sell milk; K set up in such a way that all members of cooperative obligated to one another; no ability for ( to procure milk from outside of cooperative (against K); if member withdraws, more operating expenses on remaining members; court decides that specific performance burdensome (( might have good reason for breach); but allows injunction preventing sale to 3rd parties (if ( sells, justice dictates he should sell to cooperative).

	Comment:  The History of Equity (p. 157)

Money judgment standard remedy for b‑o‑c; specific relief reserved for situations in which aggrieved party can show that $ judgment remedy would be inadequate for particular reason.

	Restatement of Contracts, Second § 360 – Factors Affecting Adequacy of Damages (p. 157)

In determining whether the remedy in damages would be adequate [to protect the expectation interest of the injured party], the following circumstances are significant:

(a)  the difficulty of proving damages with reasonable certainty,

(b)  the difficulty of procuring a suitable substitute performance by means of money awarded as damages, and

(c)  the likelihood that an award of damages could not be collected.

UCC § 2-716(1) – Specific Performance
"Specific performance may be decreed where the goods are unique or in other proper circumstances."

Proposed Revision allows for specific performance when agreed to in K by both parties (+ $ Ds).

	Paloukos v. Intermountain Chevrolet Co. (1978) (p. 158) (truck – no specific performance)

( car dealer not forced to do specific performance in sale of truck to (.

(1) Truck not sufficiently unique; similar replacement can be obtained; $ Ds can compensate for less favorable K terms; specific truck possibly not available (product shortage).

	Sedmak v. Charlie's Chevrolet, Inc. (1981) (rare car – specific performance)

In rare Corvette sale, specific performance granted (product unique, $ Ds can't compensate).

	Gartrell v. Stafford (1882) (p. 159) (typical land sale case – specific performance)

Specific performance for land sale (1) can be brought in court where land is, not necessarily where ( resides (2) no adequate remedy in terms of $ Ds (land unique).

	Eastern Rolling Mill Co. v. Michlovitz (1929) (p. 159) (steel scrap K – specific performance)

Steel scrap K enforced with specific performance ($ Ds too speculative; K for whatever produced, at variable price based on price quoted in "Iron Age" publication).

Jury could not determine $ Ds, because if plant shuts down, no steel, if they produce more one month, more steel – purely a K for scrap produced, at variable price based on market.

	Fitzpatrick v. Michael (1939) (p. 164) (live-in nurse gets no equity Ds for mean boss' b‑o‑c)

Generally, no specific perf. for personal svcs. Ks, either positive (forcing performance) or negative (cannot get someone else to do work) (( no recovery under doctrine of part perf.)

( had oral agreement with ( to care for him in exchange for $8 a week and his estate upon his death; relatives convinced ( to cancel agreement; ( cuts off all utilities to force ( out, then has ( arrested for trespass; ( sues for specific performance.  K invalid due to statute of frauds (not in writing; involves land).  Under doctrine of part performance, sometimes (s can recover without valid K if (1) ( has performed in part and (2) ( is willing / able to do things which ( undertook to do.  But specific performance in personal services Ks unenforceable (results in either slavery of employee, or forcing obnoxious employee on employer).  Occasional exception to allow negative covenant (( not allowed to obtain same services from 3rd party) when services unusual (but nurse / chauffer / companion services not unusual).  Generally, equity will not enforce negative covenant when there is no jurisdiction to enforce positive covenant.  Judgment for (.

	Use of Receivers (p. 168)

Receivers can be used (1) to secure property in dispute from waste / loss (in fraud / mismanagement cases; bankruptcy) (2) to retrieve property / rent in difficult disputes.

	Dallas Cowboys Football Club, Inc., v. Harris (1961) (p. 169) (football player unique)

Football player's services considered unusual; negative covenant in K enforced.

( signed exclusive K w/ ( NFL team; team exercised option to renew; ( retired instead; negative covenant in K extended to ('s return if he left retirement; ( left retirement to play for football team in another league; K assigned to another NFL team; assignee sues; injunction granted in spite of jury's "special verdict" that ('s services were not unique; definition of unique too narrow.

	Pingley v. Brunson (1979) (p. 170) (organist at restaurant; K breach; not unique)

Talented local organist not considered unique enough for specific K performance.

( in contract to play organ at ('s restaurant over three year period.  ( defaults on K.  Order for specific performance reversed.  (1) generally, no equitable enforcement when personal services to be performed on continuous basis over a period of time (2) comparable organists available.  Ds in this case easy to determine in terms of $; no express negative covenant not to compete.

	American Broadcasting Companies v. Wolf (1981) (p. 171) (sneaky sportscaster)

Equitable relief not available after completion of K (clause re good faith neg. not sufficient); "anticompetitive covenants covering the postemployment period will not be implied." p. 176

( hired ( sportscaster; promoted him; wanted to guarantee investment;  good faith negotiation clause 90 days prior to termination of agreement; loophole – ( negotiates with another network prior to start of good faith negotiation period; avoids ('s first refusal period by waiting until period over to accept job with other network.  ( in compliance with first refusal; but, ('s behavior not in good faith (( did not even attempt to negotiate; already arranged job with other network).  However, no specific performance – once K complete, specific performance not available (if there had been violation of first refusal, ( might get equitable remedy).  ( entitled to seek $ Ds, but not equitable relief, since K period complete.  Dissent wants 90-day injunction.

	Fullerton Lumber Co. v. Torborg (1955) (p. 178) (reversed by WI legislature) (lumberyard)

Anticompetitive clauses of excessive duration can be reduced at discretion of court to make clauses enforceable (reversed later by Wisconsin legislature – clause now void if excessive)

( hired ( to manage lumberyard; anticompetitive covenant for ( not to work in industry for 10 years w/in 15 miles of any town in which ( had employed him; ( quits and starts business in same town as (; time limit excessive, unreasonable restraint of trade; court reduces time to 3 years – justification, ( able to steal customers due to prior position; business built on contacts.  Harsh – runs from date of court decision; ( forced to dismantle his new business for 3 years?

	Data Management, Inc. v Greene (1988) (p. 179) (Alaska) (computer anticompetitive)

Anticompetitive clauses of excessive duration can be reduced, if done in good faith (avoids possible problem of intentionally excessive clauses designed to get maximum duration)

('s employed by ( in computer services company; 5 year anticompetitive covenant; excessive; but, if clause drafted in good faith, can be reduced and enforced.  Automatic void too harsh.

	II. Grounds for Enforcing Promises

	Gifts and Bargains – Part I

	Hamer v. Sidway (1891) (p. 205) (uncle promises $ to nephew to give up smoking etc.)

Uncle's promise to give $ to nephew enforceable; nephew suffered legal detriment in reliance

Uncle (( – estate) promised to pay nephew $5k if he refrained from smoking, drinking, playing cards or billiards for money, until he turned 21.  Public promise (witnesses).  Nephew complies.  Uncle delays fulfillment of promise until nephew in position to handle $ responsibly.  Nephew agrees; uncle keeps $, never gives it to nephew.  Uncle dies, doesn't leave $ in will for nephew.

Nephew assigns right to sue for $ to 3rd party; ( awarded $.  "Consideration means not so much that one party is profiting as that the other abandons some legal right in the present or limits his legal freedom of action in the future as an inducement for the promise of the first." p. 207

	Earle v. Angell (1892) (p. 207) (nephew attends aunt's funeral, gets $)

Contract to pay $ after death is valid (executor ordered to pay $500 to nephew for attending aunt's funeral, as agreed – aunt left clear instructions to pay if nephew attended funeral.)

	Whitten v. Greeley-Shaw (1987) (p. 208) ("whore" case – K to give woman things)

If ( offers small legal detriment not sought after by ( in exchange for obvious benefits to (, not consideration, ( K unenforceable – K is a gift, not motivated by consideration.

( has extra-marital relationship with (; at ('s request, ( signs agreement giving ( all sorts of things (jewelry, trips, $500 monthly, etc.).  ('s only consideration that she would not call ( at homes / offices; no evidence that ( was motivated by this consideration (( wrote "agreement"); ( later loaned ( $64k; ( defaulted; ( foreclosed on her; ( brought countersuit based on agreement.  Thrown out – ( not motivated by ('s consideration, ( unenforceable.  Not bargained for, ('s consideration not given in exchange for promises.  Note:  really illegal K for sexual services.

	Restatement of Contracts, Second § 71 – Requirement of Exchange; Types of Exchange (p. 209)

(1)  To constitute consideration, a performance or a return promise must be bargained for.

(2)  A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

(3)  The performance may consist of

(a)  an act other than a promise, or

(b)  a forbearance, or

(c)  the creation, modification, or destruction of a legal relation.

(4)  The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or by some other person.

	Restatement of Contracts, Second § 81 – Consideration as Motive or Inducing Cause (p. 209)

(1)  The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.

(2)  The fact that a promise does not of itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise.

[Rest.2d § 81 is intended to make explicit a limitation on § 71's "bargained for" test of consideration.  A comment to § 81 observes that a promisor—even the typical commercial bargainer—may have more than one motive in negotiating an exchange, adding:  "Unless both parties know that the purported consideration is mere pretense, it is immaterial that the promisor's desire for the consideration is incidental to other objectives and even that the other party knows this to be the case."]

	Patterson, An Apology for Consideration (1958) (p. 210)

Reciprocal exchange widely approved pattern of conduct; familiar / accessible pattern.

	Fischer v. Union Trust Co. (1904) (p. 211) (dad gives house to daughter, but mortgaged)

$1 consideration given by daughter for gift of house "nominal" ( unenforceable; also, you cannot offer things that you do not fully own (e.g., property that is mortgaged).

Father gives ( daughter property, in exchange for $1.  Not recorded until year after father's death (could not record, unpaid taxes).  Father promised to pay off mortgage, but didn't.  Mortgage forclosed for nonpayment by ( bank; appropriate, since ( daughter has deed?  $1 consideration nominal; property was a gift.  Until mortgages paid, gift not complete.  Unenforceable promise.

	Comment:  "Meritorious" Consideration (p. 212)

Simple promise of gift unenforceable, except when (1) self-declaration of trust (stating that asset held in trust for named beneficiary); and (2) when donor attempted to carry out gift, but (a) actions taken incomplete / defective, and (b) owner died in ignorance of this.

	Simmons v. United States (1962) (p. 213) (catching prize fish – unilateral K w/out intent)

So long as you know about an offer, you may accept an offer for a unilateral K by rendering performance, even if you do so primarily for reasons unrelated to the offer.

Fish tagged and released in contest to catch for $25k prize; ( catches fish, without express intention of winning contest; but, ( aware of contest, and collects $; ( says it isn't a K but a "civic achievement" (to avoid taxes); wrong – ( accepted offer by performing, even though K not motivation – enough that he was aware of unilateral K, and turned in fish in response.

	Comment:  "Nominal" Consideration (p. 214) – things should be "quid pro quo"

Clearest examples of nominal consideration are unequal exchanges of $ – $1 for $2,500.

	Gifts and Bargains – Part II

	Batsakis v. Demotsis (1949) (p. 216) (dollars to drachmas – usury OK in WWII)

Mere inadequacy of consideration will not void a contract (dollars for drachmas during war).

Desperate ( needs drachmas (stranded in Greece during Nazi occupation); ( offers $2k w/ 8% interest per year for ( of $25 (agreement claims ( exchange (dishonest); duress).  Clearly usury – if $.  However, currency exchange, risk that ( would not be repaid (wartime); bargained-for agreement (also – possible policy concern, foreign relations?); K enforceable, $2k plus interest.

	Embola v. Tuppela (1923) (p. 219) (crazy Alaskan gets gold mine back, reward)

Speculative Ks (small amt. $ now, for big amt. conditional upon unlikely event), enforceable.

While in asylum, insane Alaskan has gold mine (worth $500k) sold by guardian w/out permission; released from asylum; destitute; no one will give him $ to go fight for property; ( gives him $50 to go to Alaska; man offers $10k contingent on recovery of property; wins property; eventually back in asylum; however, sane at time; ('s consideration reasonable in circumstances (speculative); not unconscionable; trustee ordered to give ( $.

	Comment:  "Adequacy" of Consideration (p. 220)

Sufficiency (milder requirement) vs. adequacy (inappropriate) of consideration.  "Mere inadequacy of consideration will not void a contract." (Batsakis)
Ks can be unfair and enforceable on basis of consideration (but other doctrines can invalidate).

	Duncan v. Black (1959) (p. 221) (cotton allotment)

Settlements with dubious consideration enforceable only if (1) in good faith (2) it has some foundation.  If consideration/forbearance violates law/public policy – unenforceable.

( makes promise of a certain cotton allotment on land sold to (.  However, cotton allotment decided by government – not a legal promise.  ( nonetheless gives part of his own cotton allotment to supplement deficiency in first year.  ( fails to do so second year; ( threatens and ( gives $1.5k promissory note; ( defaults.  Ordinarily, forbearance to press a suit can be adequate consideration, even if arguably the forbearing party would have lost.  Two requirements in validity of dubious consideration in settlement:  (1) in good faith (2) must have some foundation.  Requirement (2) not met in this case – public policy violation – government decides allotment, not property owner.  Court makes compromise and allows that perhaps promise was good for one year (allotment decided on yearly basis) but second year not covered, ( judgment for (.

	Military College Co. v. Brooks (1929) (p. 223) (kid kicked out of school, no pmt.)

Promissory note to postpone lawsuit adequate consideration; ( owes $ despite disputed amt.

( believes that son was wrongfully dismissed from ('s boarding school; tuition due for entire year regardless, according to ( (disputed); ( gives promissory note covering year's tuition to postpone lawsuit (didn't want suit; feared financial disaster, injury to credit); desire for peace and freedom from suit adequate consideration; ( must pay promissory note in spite of disagreement.

	Restatement of Contracts, Second § 74 – Settlement of Claims (p. 224)

(1)  Forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless

(a)  the claim or defense is in fact doubtful because of uncertainty as to the facts or the law, or

(b)  the forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid.

(2)  The execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though he is not asserting the claim or defense and believes that no valid claim or defense exists.

Illustrations:
1.  A, a shipowner, has a legal duty to provide maintenance and cure for B, a seaman.  B honestly but unreasonably claims that adequate care is not available in a free public hospital and that he is entitled to treatment by a private physician.  B's forbearance to press this claim is consideration for A's promise to be responsible for the consequences of any improper treatment in the public hospital.

2.  A, knowing that he has no legal basis for complaint, frequently complains to B, his father, that B has made more gifts to B's other children than to A.  B promises that if A will cease complaining, B will forgive a debt owed by A to B.  A's forbearance to assert his claim of discrimination is not consideration for B's promise.

	Martin v. Little, Brown & Co. (1981) (p. 225) (book plagiarism nerd)

( cannot claim quantum meruit Ds for services usually provided for free as a courtesy, and for which no fee was requested up front, and no indication given by ( of willingness to pay.

( marks up book to indicate plagiarized passages; sends to ( publisher with cover letter (no indication ( expected any $ for services).  ( later brings copyright infringement suit against plagiarizer.  ( demands compensation for services; ( offers $200 "honorarium"; ( sues for one-third of settlement!  No indication of unilateral K in ('s cover letter; no reasonable expectation of payment; this sort of info. often offered as courtesy; volunteers have no right to restitution.

	Collins v. Lewis (1930) (p. 228) (policeman storing cows)

When ( indicates expectation of $ for svcs., nonaction by ( can create tacit approval, ( K.

( sheriff took cows (under some sort of order?) from man that held them on "conditional sale K"; some sort of mistake; ( attempts to return to man, but man refuses to take them back; ( (actual owner) also refuses to take them; ( makes it clear to ( that he expects repayment for keeping cows; ( does nothing, leaves cows with ( until 38 days later when ( sold cows to other man.  K implied – (1) clear unilateral K offer (2) reasonable expectation of payment (3) services not of the type usually offered for free.  Judgment for ( under terms of letter to ( – implied K.

	Seaview Ass'n of Fire Island, N.Y., Inc. v. Williams (1987) (p. 229) (cheapskate homeowner)

Homeowners' associations allowed to charge all property owners fees even if nonmembers.

( bought 7 properties in Seaview; clear notice (signs posted) – all property owners assessed fees for ( homeowners' association, even if nonmembers.  Common knowledge that fees mandatory.  ( maintained streets, walkways, beaches – of use to everyone.  Implied K enforceable.

	Martin v. Campanaro (1946) (p. 229) – (difference between implied and quasi-K)

Implied K (implied in fact) is actual K; quasi-K (implied in law) is not K, but justice requires creating K where none exists.  Quantum meruit can mean either, but usually means quasi-K.

	Past Consideration

	Moral Obligation Validates Otherwise Unenforceable Promises… (p. 230, p. 233)

Moral obligation invoked to validate promises for (1) paying obligation on which statute of limitations has run (only in cases where used as bargaining tool after default; not as clause in original contract promising not to plead statute of limitations); (2) bankrupt debtor's promise to pay discharged debt; (3) promise to pay contractual obligation incurred while a minor.

Also, promise to pay barred debt or part payment of the debt revives the debt even if statute of limitations has run.  But, if barred by bankruptcy only a new express promise will suffice.  New statute of limitations on debt runs from the date debt revived (or upon each payment or promise).

Promise to pay debt after statute of limitations has run only recovers amount owed – no interest.

	Mills v. Wyman (1825) (p. 231) (dad grateful for woman assisting son, but breaks promise)

Promise made by ( out of gratitude after ( assists 3rd party not enforceable (1) ('s activity not motivated by promise (2) no benefit conferred on ( ( no quantum meruit.

( promises to pay for son's debt to ( for board/nursing until son died; ( reneges on promise; promise not enforceable – no consideration – ( not motivated by promise made after the fact; ( receives no consideration (all benefits to adult son) ( no quantum meruit Ds.

	Webb v. McGowin (1935) (p. 236) (man holds onto falling object to divert; saves employer)

When benefit received, promise made after the fact out of gratitude, promise acted upon – after death promise still enforceable as K, even though actions not motivated by promise.

( employee saves employer's live; ( suffers permanent injuries as a result; employer promises to pay employee for life; ( estate stops paying the amount; court enforces promise.  (1) material benefit – life was saved, ('s injuries direct result; (2) employee's injuries were severe, and in the context of employment (duty of care) – consideration to avoid possible suit? (3) employer paid for eight years – obviously intended for payments to continue – ( had become dependent (perhaps would have done things differently if man had never compensated him).

	Harrington v. Taylor (1945) (p. 240) (woman intervenes in husband-wife dispute, takes ax blow to hand to save husband – no recovery)

In voluntary situations, not employment-related but otherwise similar to Webb v. McGowin (sacrifice to save life of another), no recovery – volunteer has no right to restitution.

( gives refuge to woman from ( husband; ( gains access to her house; wife tries to kill him with ax; ( diverts blow, saves ( but hand badly mutilated; ( makes promise to pay Ds, but pays only small amount; promise not enforceable; "[A] humanitarian act of this kind, voluntarily performed, is not such consideration as would entitle her to recover at law."

	Restatement of Restitution § 112, Illustrations 2, 3 (1937) (p. 240)

2.  In the belief that with some assistance A will become a valuable citizen, B makes a gift to A of $1,000.  Upon receiving the money, A immediately begins to squander it, destroying all of B's expectations.  B is not entitled to restitution, even of the unspent portion.

3.  During A's absence and in the belief that A will be willing to pay for the work, B improves A's land, which is worth and is offered for sale at $5,000, to such an extent that upon A's return he sells the land for $8,000.  B is not entitled to restitution from A.…

Comment:
b.
Exceptional Situations.  Under some conditions, it is desirable to encourage persons to interfere with the affairs of others….  [A] person or his belongings may be in such jeopardy that a stranger is privileged to intervene and to recover for his salvage services.…  [These are] the types of situations in which the unasked-for conferring of benefit has been regarded as unofficious {not excessively forward in offering services/advice to others}.  Other similar situations may arise in which the desirability of permitting restitution is equally great and, if so, restitution should be granted in accordance with the principle that compensation for benefits conferred is denied only to officious intermeddlers or to persons who do not desire or who manifest no desire to have compensations for their services.

[The second branch of the "principle" stated—the actor's intention to charge where intervention is justified—is elaborated in the Restitution Restatement's § 114, comment c:  "[A] person who acts entirely from motives of business of supplying the things or is acting in the course of his profession, is evidence of an intent to charge.  On the other hand, a non-professional person who gives a comparatively small amount of service normally would be considered as having no intent to charge for the services, in the absence of evidence of such intent."]

	Henderson, Promises Grounded in the Past:  The Idea of Unjust Enrichment and the Law of Contracts (p. 242)

Motive is critical to bargain theory; reciprocity, not benevolence, is the motive in promises based on past benefits – ( these promises should be enforced.

	Restatement of Contracts, Second § 86 – Promise for Benefit Received (p. 243)

(1)  A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2)  A promise is not binding under Subsection (1)

(a)  if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

(b)  to the extent that its value is disproportionate to the benefit.

Comment:
a.  "Past consideration"; "moral obligation."  Enforcement of promises to pay for benefit received has sometimes been said to rest on "past consideration" or on the "moral obligation" of the promisor, and there are statutes in such terms in a few states.  Those terms are not used here:  "past consideration" is inconsistent with the [conventional] meaning of consideration, and there seems to be no consensus as to what constitutes a "moral obligation."  The mere fact of promise has been thought to create a moral obligation, but it is clear that not all promises are enforced.  Nor are moral obligations based solely on gratitude or sentiment sufficient of themselves to support a subsequent promise.…

i.  Partial enforcement.…  [W]here a benefit received is a liquidated sum of money, a promise is not enforceable under this [s]ection beyond the amount of the benefit.  Where the value of the benefit is uncertain, a promise to pay the value is binding and a promise to pay a liquidated sum may serve to fix the amount due if in all the circumstances it is not disproportionate to the benefit.  See [Webb v. McGowin (p. 236)].  A promise which is excessive may sometimes be enforced to the extent of the value of the benefit, and the remedy may be thought of as quasi-contractual rather than contractual.  In other cases a promise of disproportionate value may tend to show unfair pressure or other conduct by the promisee such that justice does not require any enforcement of the promise."

	Edson v. Poppe (1910) (p. 244) (man digs well for tenant; landlord promises payment)

If contractor motivated by profit in work done for tenant, and after the fact landlord agrees to pay, K is enforceable in spite of the fact contractor initially did work for tenant.

( contractor digs well for tenant (doesn't know man is renter?); landlord sees well and agrees to pay (subsequent tenants use well, adds value); landlord reneges; K enforceable – restitution Ds.

	Muir v. Kane (1909) (p. 245) (real estate agent compensated in spite of statute of frauds)

Moral obligation to pay for services already rendered in spite of bar of statute of frauds.

( real estate broker employed by (s; oral agreement; ( found purchaser; prepared written K; included promise to pay ( $200 for services; statute of frauds voids K (agreement required beforehand in writing); but, no moral turpitude in oral agreement – moral obligation to pay (.

	In re Schoenkerman's Estate (1940) (p. 245) (moral obligation to family members can validate promises to pay in spite of lack of express K for services)

Moral obligation to pay wife's mother/sister to move into home and provide care until death (10 years), in spite of usual assumption that services within family presumed gratuitous.

Moral obligation is adequate consideration for enforcement of promissory notes.  Ds to (s.

	Reliance – Part I (Gifts; Charities; Expansion to Commercial)

	Kirksey v. Kirksey (1845) (p. 246) (widow moves in reliance on promise of good lodging)

Land/housing promise considered gratuitous; moving expenses insufficient consideration.

Brother-in-law promises good housing and farmland to widow and children; widow moves 60 miles to property in reliance on promise (gives up homestead rights); promise kept for 1 year; widow placed in poor housing for 1 more year; then kicked out.  Widow's inconvenience/ moving expenses insufficient consideration to enforce promise (dissent disagrees).

	Ricketts v. Scothorn (1898) (p. 247) (granddaughter gives up job; grandfather promised $)

When you alter your position for the worse in reliance on promise, promise enforced.

Grandfather promises ( granddaughter $2k, and tells her that she doesn't have to work, inducing her to give up her job (pride possible motive); grandfather pays nothing except interest on promissory note; granddaughter eventually has to get another job; grandfather dies.  Judgment for ( against ( estate of grandfather. (1) promisor intends, or should reasonably expect, the promise to induce reliance; (2) promisee actually relies on promise; and (3) non-enforcement of the promise will cause detrimental injury or injustice (equitable/promissory estoppel).

	In re Estate of Bucci (1971) (p. 247) (( granddaughter puts down payment on house)

Down payment on house sufficient reliance on grandfather's promise to give $17,000.

	Equitable vs. Promissory Estoppel (Posner's definitions) – distinction no longer important

Equitable estoppel – representations (fraud etc.); promissory estoppel – promises (contracts).

	Prescott v. Jones (1898) (p. 247) (building burns; no acceptance of insurance renewal)

Promise without acceptance unenforceable, even if promise says acceptance not required.

( insurance company sent letter saying policy renewed for another year on same terms "unless notified to the contrary"; building burns down; ( never replied to letter; (s failed to renew.  Letter represented future intention; ( unenforceable; judgment for (.  No promissory estoppel.

	Allegheny College v. National Chautauqua County Bank (1927) (p. 248) (charity case)

Promises to give charitable $ enforceable, even w/ dubious consideration, little reliance.

Woman (estate – () promises to give scholarship to ministerial student at ('s college; gives $1k allocated for this purpose; rescinds offer to give remaining $4k; upon her death, college sues; wins.  (1) possible consideration: woman's name on scholarship; (2) reliance (a) college forced to supplement $1k with $4k (scholarship was originally for $5k) since $1k inadequate for allocated purpose; (b) college held onto and looked after $, made preparations.  ( promissory estoppel.

	Konefsky, How to Read, or at Least Not Misread, Cardozo in the Allegheny College Case (p. 255)

By expanding application, opened door for promissory estoppel in commercial cases.

	East Providence Credit Union v. Geremia (1968) (p. 261) (station wagon collateral for loan; reliance on promise to pay insurance)

Promissory estoppel expanded to cover commercial situation (although arguably also b‑o‑c).

(1) ('s car was collateral on ('s loan to (. (2) ( to keep car insurance paid (3) insurance lapses (4) ( notified (5) ( agrees for ( to pay insurance, add amount to loan (presumably w/interest) (6) ( agrees, but neglects to pay insurance (7) car in accident, demolished (8) insurance unpaid, policy not in force, no recovery (9) ( sues to collect balance of loan; ( countersues for loss of car; (10) possible oral K:  consideration – interest on insurance payments (11) if not valid K, still promissory estoppel – ( relied on promise that ( would pay (12) judgment for ( on countersuit.

	Reliance – Part II (Statute of Frauds Bar Removed; Employment; Franchise; Negligent Misrepresentation (TORT))

	Seavey v. Drake (1882) (p. 266) (man promised land; moves in/improves property)

In land contract barred from enforcement by statute of frauds, equity can still allow for specific performance when land occupied/improvements made in reliance on promise.

( given land by father (dismisses debt in return); occupies for +20 years; makes improvements; but, agreement not in writing – statute of frauds; father's estate wants to invalidate, take land; ( was induced by gift to move onto property, make improvements; failure to give property to ( would be unfair in circumstances; part performance (possession of land, improvements made in reliance) validates completion of gift; consideration of dismissing father's debt unnecessary; promise of gift enforceable in equity in spite of statute of frauds; judgment for (.

	Reliance and the Statute of Frauds (p. 267)

Oral offer to sell land for $ more common than gift.  Generally, to avoid statute of frauds, Ds must be incapable of conversion to $ Ds, or else outside equity jurisdiction.  Entry into possession with owner acquiescence critical element.  Also, if title already conveyed.

	Restatement of Contracts, Second § 139 – promissory estoppel
(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.

(2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

(a) the availability and adequacy of other remedies, particularly cancellation and restitution; (return of any $ spent on K, or perhaps pmt. for minor improvements?)

(b) the definite and substantial character of the action or forbearance in relation to the remedy sought;

(c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;

(d) the reasonableness of the action or forbearance;

(e) the extent to which the action or forbearance was foreseeable by the promisor.

	Forrer v. Sears, Roebuck & Co. (1967) (p. 272) (man gives up farm for "permanent" job)

At-will nature of "permanent" employment precludes Ds due to long-term reliance.

( long-term employee of (, retired due to ill health; bought farm; went back to work part-time; ('s manager promised ( "permanent employment" if ( would give up farm and move; ( accepts; fired after 4 months; claims losses of $11k due to reliance (sold things for less than they were worth in order to be able to take job, etc.); no cause of action; permanent employment "at-will"; ( did rely on promise, but promise fulfilled, ( no recovery; judgment for (.

	Hunter v. Hayes (1975) (p. 276) (woman promised construction job, never got it, Ds OK)

When employment offer rescinded after ( quits other job in reliance, Ds appropriate (but if hired for a week or month and then fired, no Ds).

( had job at telephone company; ( offered ( job as construction flagger; ( quits job in reliance; ( then rescinds offer; ( unemployed for 2 months; Ds allowed for two months' wages.  Promise never fulfilled.  But, if ( had hired ( for a month and then fired, no Ds, at-will employment.

	Goodman v. Dicker (1948) (p. 279) (Emerson franchise goes sour; no K ( reliance Ds)

Reliance measure of Ds for promissory estoppel; pay only for losses, not expected gains.

(s gave oral assurances that ('s franchise agreement approved; (s then denied franchise; no K; but, (s made expenditures in reliance; (s also claimed lost profits; (s granted reimbursement of expenses, but not lost profits; there was no actual K; only promissory estoppel, ( reliance Ds.

	American Nat'l Bank v. A.G. Sommerville, Inc. (1923) (p. 280) (man never rec'd cars, signed K that says he did)

If K debt assigned, and assignee acts in reliance on a fraudulent K claim, equitable estoppel.

( signs K with car dealership saying he had received two cars (claims he didn't); K terms preclude claiming K invalid, with all debts payable to assignee; ( was immediately assigned rights to collect debt; ( can claim promissory estoppel if ( acted in reliance on K.

	Barnett & Becker, Beyond Reliance:  Promissory Estoppel, Contract Formalities, and Misrepresentations (1987) (p. 280)

Tort actions only available for fraud if the misrepresentation is a lie when made; a somewhat unreliable promise made to induce reliance is not sufficient.

	D'Ulisse-Cupo v. Board of Notre Dame High School (1987) (p. 281) (tort of negligent misrepresentation alternative to promissory estoppel when promise insufficient)

False information, without intent, can be sufficient for tort of negligent misrepresentation.

"[E]ven an innocent misrepresentation of fact 'may be actionable if the declarant has the means of knowing, ought to know, or has the duty of knowing the truth.'…  For purposes of a cause of action for negligent misrepresentation … the plaintiff need not prove that the representations made by the defendants were promissory.  It is sufficient to allege that the representations contained false information."

	Restatement of Contracts, Second § 90 – Promise Reasonably Inducing Action or Forbearance (p. 282)

(1)  A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires. (Usually reliance Ds in commercial situations)

(2)  A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.

Comment:
d.  Partial enforcement.  A promise binding under this section is a contract, and full-scale enforcement by normal remedies is often appropriate.  But the same factors which bear on whether any relief should be granted also bear on the character and extent of the remedy.…  Unless there is unjust enrichment of the promisor, damages should not put the promisee in a better position than performance of the promise would have put him.  In the case of a promise to make a gift it would rarely be proper to award consequential damages which would place a greater burden on the promisor than performance would have imposed.

	Promissory Estoppel Damages (p. 282) (reliance Ds – reliance on promise, not actual K)

Promissory estoppel only comes into play when there is no K; ( reliance Ds appropriate in commercial situations – not expectation Ds.  (Gift/charity reliance in separate category; fulfillment of $ promised, or specific performance in reliance on land gifts or transactions.)

	Mutuality

	Davis v. General Foods Corp. (1937) (p. 292) (woman sends recipe; expects payment)

If ( knows in advance that ( has total discretion whether or not to pay $ for services, no K.

( offers to send recipe for new food product to (; ( sends another letter offering to examine idea, but with no promise of payment; ( sends recipe; ( uses recipe; ( sues in both K / quantum meruit.  Illusory promise (( retained total discretion); ( no K.  Also no quantum meruit – there cannot be reasonable reliance where clearly no K – trusted fairness and liberality of ( – no Ds.

	Obering v. Swain-Roach Lumber Co. (1927) (p. 296) (lumberyard only wants lumber from property; 3rd party reneges on K to purchase land minus lumber)

Contingent Ks are enforceable (if A happens, then…), once contingency fulfilled, mutuality.

( wants to purchase farm from estate only on condition that ( can resell minus timber rights; ( and ( enter contingent K – if ( buys estate then ( will purchase land minus timber rights; ( buys estate, but ( reneges on agreement; enforceable under specific performance; contingent Ks do not lack mutuality – once contingency fulfilled, K mutual – both sides obligated.

	Paul v. Rosen (1954) (p. 297) (sale of liquor store K breach; option to obtain lease voids K)

When a contingency is optional and K breached prior to fulfillment of contingency, void for want of mutuality, even if breaching party did not have the contingency option.

( Ks to sell ( liquor store and goods; K contains clause "conditioned upon the Buyer [(] obtaining a new lease from the owner"; prior to ( obtaining lease, ( cancels K; even though ( does not have the contingency option, court invalidates contract for lack of mutuality.

	Restatement of Contracts, Second § 77 – Illusory and Alternative Promises (p. 298)

A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performances unless

(a)  each of the alternative performances would have been consideration if it alone had been bargained for; or

(b)  one of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration.

Comment:
b.  Alternative promises.  A promise in the alternative may be made because each of the alternative performances is the object of desire to the promisee.  Or the promisee may desire one performance only, but the promisor may reserve an alternative which he may deem advantageous.  In either type of case the promise is consideration if it cannot be kept without some action or forbearance which would be consideration if it alone were bargained for.…

Illustrations: …

2.  A promises B to act as B's agent for three years from a future date on certain terms; B agrees that A may so act, but reserves the power to terminate the agreement at any time.  B's agreement is not consideration, since it involves no promise by him.

3.  A offers to deliver to B at $2 a bushel as many bushels of wheat, not exceeding 5,000, as B may choose to order within the next 30 days, if B will promise to order at least 1,000 bushels within that time.  B accepts.  B's promise is consideration since it reserves only a limited option and cannot be performed without doing something which would be consideration if it alone were bargained for.…

5.  A promises B to act as B's agent for three years on certain terms, starting immediately; B agrees that A may so act, but reserves the power to terminate the agreement on 30 days notice.  B's agreement is consideration, since he promises to continue the agency for at least 30 days.

	Gurfein v. Werbelovsky (1922) (p. 298) (plate glass sale; no lack of mutuality)

If buyer can cancel at anytime before shipment, no lack of mutuality due to option – seller could ship immediately upon signing of agreement, ( consideration sufficient.

( seller of plate glass in K with ( to ship glass within 3 months; ( has option to cancel anytime before shipment; ( repeatedly asks for performance of K; ( refuses; 3 months elapse; price of plate glass goes up; ( sues; ( argues want of mutuality due to ('s ability to cancel anytime before shipment; court disagrees; ( could ship immediately upon agreement, ( sufficient consideration.

	Wood v. Lucy, Lady Duff-Gordon (1917) (p. 299) (designer, reneges on marketing K)

When reciprocal duty implied by very nature of K, court will infer mutuality and enforce K.

( enters K to have exclusive right to market clothes for ( (big fashion name), ( gets 50% of profits.  ( breaches K by allowing her name to be used elsewhere on products without ('s knowledge.  ( claims want of mutuality – ( had no reciprocal obligation, since ( did not promise to market clothes in K, only received marketing rights from (.  But, exclusivity agreement evidence of burden on ( to market; ('s business to market products, clear intention to do so.  K very detailed as to other obligations, accounting, patenting, etc. – judgment for (.

	Comment:  Flexible Business Arrangements (p. 306)

Flexibility OK in Ks, even if not always efficient. Examples: (1) sliding scale (e.g., percentage lease – rent dependent on volume of business or profit of tenant); (2) cost plus, rather than fixed price in construction Ks / sale of goods, to guarantee a certain profit margin.

	Lima Locomotive & Mach. Co. v. National Steel Castings Co. (1907) (p. 306) (steel castings K enforceable, in spite of ambiguity)

If K has clear meaning in business context, no novel interpretations of ambiguous text to avoid mutuality in order to get out of K obligation.

( seller of steel castings enters K with ( buyer to furnish "all your requirements in steel castings" with ( advising ( of "the tonnage that you wish to order during the following month."  ( argues that K void for lack of mutuality – ( may wish to order nothing.  Court upholds K – ( business requires large amount of steel castings – clear in context that supplying all requirements would involve certain amount each month.  ( obligated under K to buy required steel castings from (.

	Feld v. Henry S. Levy & Sons, Inc. (1975) (p. 307) (bread crumb supplier stops producing)

Good faith effort required to attempt to fulfill output Ks to supply goods, e.g. byproducts; intent / motives weighed when seller ceases production. (UCC – below)

( enters K to buy all of ('s production of bread crumbs (byproduct of ('s manufacture of bread – made of stale/misshapen loaves), with 6-mo. notice of K cancellation; ( isn't making profit on K so stops producing bread crumbs, dismantles equipment used to produce bread crumbs, sells raw material to animal food manufacturers instead – no 6-mo. notice to (.  ( claims promise illusory – if I am not obligated to produce any bread crumbs then there is no mutuality.  However, good faith obligation in output Ks, weighing of intent when manufacturer ceases production (UCC) (1) ( claims process too inefficient but makes no attempt to get more efficient equipment (2) lack of profits for small segment of ('s bread business inadequate reason to cease production (6-mo. notice of cancellation gives an out, protects both parties).  No SJ – good faith question for jury.

	UCC § 1–203 – Obligation of Good Faith
Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.

UCC § 2–306 – Output, Requirements and Exclusive Dealings
(1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.

	Corenswet, Inc. v. Amana Refrigeration, Inc. (1979) (p. 311) (wholesaler wants exclusive distributorship to continue; unhappy with 10-day notice of termination)

(1) Clauses enabling termination on short notice enforceable; not violation of good faith (2) UCC obligation of good faith cannot be used to override specific K terms.

( has exclusive agreement with ( for ( to distribute products; either party can terminate for any reason on 10 days notice; ( terminates; ( argues termination without reason violates good faith provision of UCC; appellate court sides with (; (1) K terms clearly allow termination with 10 days notice for no reason; but (2) even if reason needed, desire to give K to another distributor sufficient.  UCC good faith provision cannot override express K term; "unconscionability" test might be appropriate; but, termination not unconscionable.  Public policy favors easy termination, to end soured relationship without litigation – both parties benefit (UCC default, termination anytime on reasonable notice when not stipulated).  Judgment for (.

	UCC § 2–309 – Absence of Specific Time Provisions; Notice of Termination

(1) The time for shipment or delivery or any other action under a contract if not provided in this Article or agreed upon shall be a reasonable time.

(2) Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party.

(3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.

	Sheets v. Teddy's Frosted Foods, Inc. (1980) (p. 315)

Public policy exceptions allow tort action for wrongful dismissal in at-will employment Ks.

( quality control director of (; concerned with improper labeling of food products (statutory violation); notifies ( in writing of concerns; recommendations ignored; ( fired for unsatisfactory performance; but evidence he was good employee.  Real reason for termination ('s objections to ('s comments.  ( charges ( with tort of wrongful dismissal, in spite of at-will employment K – possible public policy exception, related to violation of statute.  (1) statutory violation related to ('s job duties as quality control director – ( might have been exposed to criminal prosecution under statute (2) ( had expertise in his job position to know violation was occurring (not just unqualified busybody) (3) public policy goal of consumer protection thwarted by allowing dismissal of employee for pointing out food labeling violations.  Motion to strike overruled, case remanded.  Dissent – concerned with slippery slope, eroding at-will default rule in employment Ks, statute not directly related to employment, usurping legislature / inventing cause of action.

	III. Contract Formation

	Mutual Assent – Part I (Ambiguous Oral Contracts)

	Embry v. Hargadine-McKittrick Dry Goods Co. (1907) (p. 325) (ambiguous/deceptive words in disputed 1-year employment K renewal)

If one side intends to make a K, and is reasonably led to believe that there is a K, then that is what makes a contract.  (You cannot use deceptive words and then claim no intent).

( on 1-year employment K with (.  ( repeatedly asks for renewal; ( finally threatens to leave in middle of busy Christmas season, just after expiration of original K; ( implies that K renewed, but uses ambiguous/deceptive language; ( fires ( 2 months later.  ( relied on K, missed window of opportunity to find employment (somewhat seasonal).  But ( claims no intent to K – no meeting of the minds.  Court – intent not determinative:  words not intentions, reasonable man standard of determining whether or not there was K.  ( cannot deceive and then claim no intent.

	Whittier, The Restatement of Contracts and Mutual Assent (1929) (p. 328)

K can be created where claimed lack of intent to K was not deceptive, but careless.  "An outward manifestation of assent to the express terms of a contract almost invariably connotes mental assent." (Prof. Williston)

	Kabil Developments Corp. v. Mignot (1977) (p. 329) (helicopter services, oral K unclear)

In oral Ks, testimony as to subjective intent of parties / background circumstances can be relevant to clarify whether reasonable man would believe K existed (determined by jury).

( g.c. claimed ( sub entered into oral K to provide helicopter services; ( used agreed figures in bid; agreement later confirmed after K award.  ( denied K existed.  Judgment for (.  Appeal based on whether trial court should have permitted testimony on subjective intentions / expectations rather than words only.  Subjective determinations allowed for disputes on oral Ks.  "Intent" cannot excuse fraudulent or careless use of words, but intent can illuminate background assumptions in oral K that may not be otherwise clear (construction industry often informal).

	Mutual Assent – Part II (Ads; Uncertain Terms; Double Meanings)

	Moulton v. Kershaw (1884) (p. 343) (salt ad – "shall be pleased to receive your order")

Ads, unless they expressly promise to sell a certain amount at a certain price, are not enforceable as Ks.  Ads w/ prices and minimum orders insufficient to overcome vagueness.

( advertises to sell salt, minimum order 80 barrels, for 85¢ per barrel.  ( wires order for 2000 barrels the same day.  (s withdraw offer the next day.  (s sue for breach of contract.  Judgment for (s.  (1) no use of word "sale" in letter, only "authorized to offer" and "Shall be pleased to receive your order." – too ambiguous to be K (2) amount offered for sale unclear – surely infinite amount of salt cannot be ordered, yet offer does not specific maximum order (2,000 barrels might exceed ('s capacity).  Policy – K will not be created out of vague solicitation for business.

	Sharp, Promissory Liability (p. 345)

Offer must contain promise to be valid; mere invitation/intention to deal not enforceable K.

Also, you cannot offer someone else's interest in property, only your own – if you make a deal with someone without approval from co-owner, then no deal.

	Lefkowitz v. Great Minneapolis Surplus Store (1957) (p. 346) (fur case – ad is K)

If ad offers specific product/price to specific customers (e.g., "1st customer"), ad enforceable as K, but Ds limited by ad (worth upto $100 for $1, no Ds; worth $100 for $1, $99 Ds).

( offers fur cheap to first customer; ( is first customer, ( refuses to sell because ( not a woman (not mentioned in ad); ( sues; ad specific enough to be unilateral K (if you are first customer, then we will sell specific fur for $1); Ds available (ad states fur worth $100, for $1 – $99 Ds.)

	Izadi v. Machado (Gus) Ford (1989) (p. 346) (shady car dealership lies – K implied)

Deceptive offer for $3k trade-in allowance considered K – implied due to misleading ad.

"[B]inding offer may be implied from very fact that deliberately misleading advertising intentionally leads the reader to the conclusion that one exists"

But, advertisement of 1988 Escort for $7,826, 11% A.P.R not binding offer, not K to reasonable person (1) credit check(2) limited # of Escorts (Ford Motor Credit Co. v. Russell (1994) (p. 346))

	Barker v. Allied Supermarket (1979) (p. 347)

Injury from exploding soda bottle at self-service supermarket prior to checkout – implied K.

	Joseph Martin, Jr. Delicatessen v. Schumacher (1981) (p. 347) (Deli K renewal unclear)

When lease K contains optional renewal, w/rent to be agreed upon, clause not enforceable.

( renting space from ( over 5-year period, graduated rent upwards from $500 to $650 (year 5).  Optional renewal; rent to be agreed upon.  ( wants $900 a month, ( refuses, ( won't renew.  ( hires appraiser who says fair price $541.41.  ( wants court to enforce agreement – argues intent to renew, ( K enforceable, w/court deciding rent.  On final appeal, court disagrees.  (1) Ks are private (freedom to K or not to K) – courts should not impose own idea of fair price, stick to K. (2) agreement to agree unenforceable (in NY) (3) not just lack of price in this case, but lack of method to determine price (if ( wanted price graduated upwards on same terms as first 5 years, ( would include K provision to renew on previous terms; K instead left open).  However, K would be enforceable if it mentioned any fixed reference point to determine rent.  (4) established pattern can help to define terms in sale of goods, but not real estate.  Dissent wants K enforced – ( has established business; ( loses a lot for leaving location, ( landlord taking advantage (hold up problem); if ( refuses to negotiate down from $900, court should step in, enforce reasonable rate.

	Restatement of Contracts, Second § 33 – Certainty (p. 350)

(1)  Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.

(2)  The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.

(3)  The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.

Comment:
b.  Certainty in basis for remedy.  The rule stated in Subsection (2) reflects the fundamental policy that contracts should be made by the parties, not by the courts, and hence that remedies for breach of contract must have a basis in the agreement of the parties.  Where the parties have intended to make a contract and there is a reasonably certain basis for granting a remedy, the same policy supports the granting of the remedy .…  See [UCC]  2-204(3) and Comment.  Thus the degree of certainty required may be affected by the dispute which arises and by the remedy sought.  Courts decide the disputes before them, not other hypothetical disputes which might have arisen .…

Illustrations:
1.  A agrees to sell and B to buy goods for $2,000, $1,000 in cash and the "balance on installment terms over a period of two years," with a provision for liquidated damages.  If it is found that both parties manifested an intent to conclude a binding agreement, the indefiniteness of the quoted language does not prevent the award of the liquidated damages.

2.  A agrees to sell and B to buy a specific tract of land for $10,000, $4,000 in cash and $6,000 on mortgage.  A agrees to obtain the mortgage loan for B or, if unable to do so, to lend B the amount, but the terms of loan are not stated, although both parties manifest an intent to conclude a binding agreement.  The contract is too indefinite to support a decree of specific performance against B, but B may obtain such a decree if he offers to pay the full price in cash.

	Southwest Eng'g Co. v. Martin Tractor Co. (1970) (p. 351) (tractor sale K unclear on terms of payment – UCC default rule, payment on delivery)

If intent is there for both parties, K not void for one indefinite clause, provided clause can be reasonably determined (mere failure to agree on terms of payment, not price).

	UCC § 2–204 – Formation in General

(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.

(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.

(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy. – relates to example above
Comment:
"The more terms the parties leave open, the less likely it is that they have intended to conclude a binding agreement, but their actions may be frequently conclusive on the matter despite the omissions." (p. 351)

	Empro Mfg. Co. v. Ball-Co Mfg., Inc. (1989) (p. 352) (valve plant / land sale)

"Letter of intent" is not K, if some terms left open to negotiation for one or both parties.

( signs letter of intent to sell assets for valve manufacturing (plant, land, etc.) to (.  ('s options left open (subject to approval of shareholders/board of directors).  Each side retains rights to make additional demands.  No mutuality.  Also, ( mentioned in cover letter forwarding letter of intent that "some clarifications needed" in relation to provision that eventually led to ( canceling K.  Note:  careless use of "subject to" does not automatically void K when intent otherwise clear.

	Note:  Contemplating a Writing (p. 355) (re – oral / correspondence K)

Oral / correspondence K not invalidated by unfulfilled request for actual written K.

	Raffles v. Wichelhaus (1864) (p. 359) (two ships "Peerless"; K void for double meaning)

K void when term has double meaning, if innocent error.  If one party knows of double meaning, knows other party doesn't, and fails to advise, other party's meaning assigned to K.

( seller of Indian cotton; Ks with (; ( offers to buy shipment arriving on ship "Peerless"; two ships "Peerless" – one arrives Oct., the other Dec. – ( only aware of Oct. "Peerless".  ( tries to sell cotton from Dec. "Peerless"; ( refuses to buy; ( sues.  K void for double meaning.  Benefit of doubt given to ( that ( naïve to limited meaning attached by (; otherwise, if market price for Indian cotton higher in Oct. than K price, ( could countersue and win Ds from (.

Note:  double meaning voids K as though it never existed – no "meeting of the minds."

	Flower City Painting Contractors v. Gumina Constr. Co. (1979) (p. 360) (painting sub)

K void, neither party at fault (ambiguity as to extent of painting required by K).

( new painting sub; awarded subK by ( to paint apartment project; custom to award painting subKs on entire project basis (but, exterior painting not referenced in subK); ( naïve to custom, felt entitled to additional compensation for exterior painting (( refused, hired another sub); ( unaware ( did not know job included exterior; K void for ambiguity, no breach by either party.

	Frigaliment Importing Company v. BNS International Sales Corp. (p. 361) (Chickens)

Is it a juicy, broiler/fryer, or is it a nasty, stringy, old stewer/boiler?  K void for ambiguity.

	Dickey v. Hurd (1929) (p. 361) (( interprets acceptance to mean pmt. in full - NO.)

If ( aware of ambiguity in meaning, and ( indicated his interpretation of ambiguous term, ( must correct misunderstanding or else be held to ('s interpretation.

( requests price for ('s land; ( will accept $15 per acre cash, gives time limit to accept offer.  ( writes 2 letters saying that he would give "answer" (not cash) within time limit.  ( provides offer day before expiration; ( refuses offer; says "acceptance" means "payment in full," ( no deal.  Court disagrees – ( aware of ('s interpretation; ( did not correct (; ('s understanding given to K.

	Restatement of Contracts, Second § 20 – Effect of Misunderstanding (p. 362)

(1)  There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and

(a)  neither party knows or has reason to know the meaning attached by the other; or

(b)  each party knows or each party has reason to know the meaning attached by the other.

(2)  The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if

(a)  that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or

(b)  that party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party.

	Offers – Part I

	Cobaugh v. Klick-Lewis, Inc. (1989) (p. 363) (hole-in-one; prize because signs posted)

If you post an offer for a unilateral K, it is your responsibility to rescind offer (e.g., remove signs) prior to action being performed, otherwise K valid (manifested, not actual intent).

( wins car for hole-in-one in spite of fact that ( meant prize offer only for tournament (1) car sitting on golf course, sign posted w/ offer, no mention of tournament (2) detriment to ( adequate consideration (advertising benefit to ( also consideration).  Manifested rather than actual intent.

Dissent argues unenforceable gambling K (hole-in-one odds low, luck not skill, $ paid to golf).

	Note:  Unknown Offers of Rewards (p. 366)

No collecting for "Crime Stoppers", lost puppy, etc. unless you knew about reward, and acted w/ intention of accepting offer.  If sense of public duty motivation, no reward.

	Caldwell v. Cline (1930) (p. 367) (Owner says offer period runs from date on letter, NO)

When you use mail to convey offer, if you give certain # of days to accept, unless specified, time runs from date letter received, not date mailed (unless ridiculous – huge delay in mail?).

	Textron, Inc. v. Froelich (1973) (p. 368) (steel sale offer, 5 weeks later accepted, OK)

Oral offer terminates after "reasonable time"; when offer accepted and reaffirmed, then K.

( offers steel for sale; ( thinks about it; 5 weeks later ( accepts; ( says, "Fine, thank you."; ( never delivers; ( sues; appellate court finds that K exists; when no time limit given for expiration of power of acceptance, offer terminates at end of reasonable time – 5 weeks reasonable in this case.  Depends on circumstances – if clear judge decides, otherwise question for jury.

	Allied Steel & Conveyors, Inc. v. Ford Motor Co. (1960) (p. 368) (contractor begins performing services before signing/returning acknowledgement copy of agreement)

When method of accepting K offer is suggested rather than demanded, it is not binding as the only method of acceptance; e.g., if contractor begins performance of services, then K.

( contractor to do new work for ( on ('s premises; ('s previous work for ( done on other terms; new K includes provision indemnifying ( from injuries of ('s employees working on ('s premises (even if ('s employee partly at fault).  K states "This purchase order agreement is not binding until accepted.  Acceptance should be executed on acknowledgement copy which should be returned to buyer."  After ( begins work, but before ( executes acknowledgement copy, ('s employee injured while performing K work on ('s premises, partly due to negligence of ('s employee.  ( claims K not yet valid, and also claims intention to remove indemnity provision.  (( eventually signed K with indemnity provision a month after employee injured.)  Appellate court disagrees: (1) signing / returning acknowledgement copy not exclusive method of acceptance ("should", not "shall") (2) beginning work indicated acceptance of terms (3) ( estopped from claiming no K existed after ( started work and ( didn't object, ( ( cannot claim no K.

	Panhandle Eastern Pipe Line Co. v. Smith (1981) (p. 370) (picky ( refuses K w/marks)

If exclusive method of acceptance is unusual, court will not infer unless specifically stated.

( claims K acceptance invalid due to marks added to paper (requirement not made clear); objects regardless of content of marks; judge: unreasonable, requirement not explicitly stated; K valid.

	Davis v. Jacoby (1934) (p. 371) (promise to care for aunt/uncle in exchange for will – K)

Uncle's promise to make niece/husband beneficiaries in will (never fulfilled) in exchange for promise to care for uncle/aunt enforceable as K.

Uncle promises to name (s niece/husband in will in exchange for promise to move to CA, care for uncle/aunt's finances/health; niece/husband send letter agreeing to do so.  Uncle kills himself prior to (s' move to CA; (s care for aunt; turns out that aunt named nephews ((s) in will.  Q:  is K unilateral (uncle promises to name (s in will if (s come and care for uncle/aunt; uncle killed himself prior to (s moving to CA, ( K not enforceable, death terminates offer) or bilateral (uncle wanted ('s promise to care for uncle/aunt; return promise made, receipt acknowledged by uncle prior to death, ( K enforceable).  Court believes K bilateral, ( enforceable, (s win.

	Jordan v. Dobbins (1877) (p. 376) (man dies, made unilateral K offer prior to death)

Death or incapacity terminates K offers, if death occurs prior to acceptance.

('s decedent made unilateral K offer to ( to pay any debts resulting from a friend's transactions (presumably to give his friend with bad credit a chance).  ('s decedent dies prior to friend's purchases from (; ( relies on agreement; friend defaults; ( sues ('s estate.  K agreements terminate upon death/incapacity, if not accepted prior to death/incapacity.  Judgment for (.

	Restatement of Contracts, Second § 36 – Methods of Termination of the Power of Acceptance (p. 377)

(1)  An offeree's power of acceptance may be terminated by

(a)  rejection or counter-offer by the offeree, or

(b)  lapse of time, or

(c)  revocation by the offeror, or

(d)  death or incapacity of the offeror or offeree.

(2)  In addition, an offeree's power of acceptance is terminated by the nonoccurrence of any condition of acceptance under the terms of the offer.

	Petterson v. Pattberg (1928) (p. 377) ($ at doorstep; withdrawal of unilateral K offer)

Previous rule – you can withdraw a unilateral K offer anytime prior to performance of required action; where payment of $ is action required, even as money is being presented.

Creditor (; debtor (.  ( makes unilateral K offer to discount mortgage by $780 if paid in advance, by a certain date.  After ( enters K w/3rd party to sell land free of debt, ( tries to accept K, by going to ('s house with $.  ( had, in the meantime, sold the mortgage to someone else.  ( comes to door and says, no deal, before $ handed over.  In unilateral K, performance constitutes acceptance; until $ actually handed over to and accepted by (, performance not complete.  No K.

Strong dissent – (1) ( promised to accept up to certain date (2) act of payment fulfilled (promise to accept if rendered); doorstep right of refusal lets ( off on technicality, effectively there is no K at all (3) ( cannot force ( to accept; surely this is not the required action (4) ridiculous outcome.

	Wormser, The True Conception of Unilateral Contracts (p. 381) (halfway across bridge; no $ for half completion of unilateral K – +30 years later Wormser repudiated)

Old conception – in a unilateral K, you can be halfway through action required for acceptance and K offer can still be rescinded with impunity – Wormser later rejected idea.

	Comment:  The Unilateral Contract (p. 382)  CURRENT RULE
Restatement now incorporates idea that if promisee begins action required to accept unilateral K, "option K" created – promisor obligated, promisee given opportunity to complete K (but no reciprocal obligation).  (But, must not be mere preparation for K.)

	Restatement of Contracts, Second § 45 – Option Contract Created by Part Performance or Tender (p. 383)

(1)  Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

(2)  The offeror's duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

Comment:
f.  Preparations for Performance.  What is begun or tendered must be part of the actual performance invited in order to preclude revocation under this Section.  Beginning preparations, though they may be essential to carrying out the contract or to accepting the offer, is not enough.  Preparations to perform may, however, constitute justifiable reliance sufficient to make the offeror's promise binding under § 87(2).  In many cases what is invited depends on what is a reasonable mode of acceptance.…

Illustration:
9.  A makes a written promise to pay $5,000 to B, a hospital, "to aid B in its humanitarian work."  Relying upon this and other like promises, B proceeds in its humanitarian work, expending large sums of money and incurring large liabilities.  Performance by B has begun, and A's offer is irrevocable.

	Offers – Part II

	Dickinson v. Dodds (late 19th c. English case) (p. 390)

Promise that offer for unilateral land sale K will remain open for stated period unenforceable without at least nominal consideration; also, K cancelled upon notice from 3rd party to offeree that someone else has purchased land (no notification from offeror).

	Berryman v. Kmoch (1977) (p. 390) (based on Dickinson v. Dodds)

"Where an offer is for the sale of an interest in land or in other things, if the offeror, after making the offer, sells or contracts to sell the interest to another person, and the offeree acquires reliable information of that fact, before he has exercised his power of creating a contract by acceptance of the offer, the offer is revoked."

	Marsh v. Lott (1908) (p. 393) (25¢ keeps option open in unilateral land sale K)

Nominal consideration to keep an option open in an option K is OK, so long as it is paid.

( pays 25¢ consideration to ( to keep K option period open; ( reneges; on appeal, K enforced; nominal consideration OK to keep option open so long as it was paid (but not OK for actual K).

	Smith v. Wheeler (1974) (p. 394) (expands Marsh to protect unpaid nominal consideration)

When nominal consideration not paid for option, implied promise to pay, ( K enforceable.

Other cases argue ( estopped to deny receiving payment if ( signed K stating that nominal consideration received – Real Estate Co. of Pittsburgh v. Rudolph (1930) (p. 394).

Note:  courts are divided as to whether unpaid nominal consideration validates K – not allowed in Lewis v. Fletcher (1980) (p. 395).

	Restatement of Contracts, Second § 87(1) – Option [Unilateral] Contract (p. 394)

(1)  An offer is binding as an option contract if it

(a)  is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or

(b)  is made irrevocable by statute.

	James Baird Co. v. Gimbel Bros., Inc. (1933) (p. 395) (sub withdraws linoleum offer; g.c. relied; sub not bound – no longer the law – LEARNED HAND opinion)

Using a sub's quoted price in bid insufficient to create K.  If sub withdraws offer before g.c. accepts, sub is not bound to K with g.c. (sub's bid was on a generic letter sent to all g.c.s)

( offers to provide linoleum for construction job (underestimates amount needed by half); gives set price rather than price per sq. ft.; withdraws offer when mistake realized; but ( g.c. already used sub's figures in bid; ( awarded job; ( sues ( for Ds when ( refuses to honor prices.  In spite of predicament of (, clear that ( did not accept K with ( merely by using ('s bid.  No promissory estoppel, because (1) no consideration given (('s offer required acceptance, not use of figures in bid; ('s offer withdrawn prior to acceptance, ( no K) (2) has to be a bargain of some kind (( had not contacted ().  Also not option K – ( did not intend to obligate itself to sell to ( so long as ('s bid accepted, with no return obligation from ( – if so, promissory estoppel might apply.

	Drennan v. Star Paving Co. (1958) (p. 398) (sub makes mistake in bid on sidewalk; g.c. relies; sub must honor bid – this is the law in most places) TRAYNOR

If sub makes telephone bid to g.c. (common practice), and g.c. relies on sub's bid, if g.c. awarded main K, sub bound to the offer if g.c. accepts within reasonable amount of time.

( g.c. relies on ('s paving subK bid on day main bid due; ( sub made error in bid; ( relies; wins main K; ( refuses to honor bid due to error; ( sues; ( awarded Ds (price paid – sub's bid).  Not a K (no option supported by consideration; no bilateral K binding both parties).  But, Restatement of Contracts, Second § 90, promise reasonably induced reliance, ( promissory estoppel applies to avoid injustice.  ('s offer silent on revocation – broad interpretation of Restatement of Contracts, Second § 45 allows that by using sub's bid in main bid, g.c. began the action of acceptance required by the unilateral K offer, ( sub cannot revoke bid).  (§ 90 better argument.) (1) ( had duty to exercise reasonable care in preparing bid; (2) ( knew ( would use bid if low; (3) foreseeable harm if ('s bid withdrawn; (4) ( motivated by self-interest – if ( relies on ('s low bid, ( wins main K, ( wins subK.  Loss resulting from error should fall on party who caused it.

	Loranger Constr. Corp. v. E.F. Hauserman Co. (1978) (p. 402) (another g.c./sub dispute)

Court suggests K created when g.c. uses sub's bid and sub then revokes due to any of the following: (1) exchange of promises could occur over telephone (perhaps understood if sub's bid low g.c. accepts, although not common practice); (2) acceptance by using sub's bid in main bid (also not common practice unless statutory requirement); (3) acceptance when (in this case) offer renewed over phone, and subK form sent.

	E.A. Coronis Associates v. M. Gordon Constr. Co. (1966) (p. 402) (sub to supply/erect structural steel; subject to UCC § 2–205 below)

Sub can be held to bid if g.c. delays acceptance after award of main K, and sub revokes offer prior to acceptance.  (But, only if promissory estoppel – no consideration/return promise.)

( g.c. relied on ( sub's steel bid in port construction K; g.c. awarded main K, but delay in paperwork etc. (over a month).  ( withdraws offer prior to acceptance; ( sues.  Under Drennan, promissory estoppel can apply if there was reliance, per § 90.  However, no K otherwise, because offer withdrawn prior to acceptance (court does not agree w/application of § 45), and UCC § 2–205 not complied with (no written assurance by ( that offer would remain open for certain time).

	UCC § 2–205.  Firm Offers (assurance to hold offer open must be in writing for UCC Ks)

An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocabi-lity exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror. (proposed revision – conspicuous, not separate signature)

	Reasons that G.C.s don't get written Ks from subs before using figures (p. 404)

(1)  G.c.s would have to set deadlines for sub submissions, everything would have to be on paper – cost increase to prepare beforehand; requirement might disqualify lowest bidders

(2)  Subs lump things together, making price comparisons for different components of bid difficult – lots of going back and forth, trying to get paperwork correct

(3)  Subs bidding lowest on one option might be highest on another, any substitution of materials has to be checked with architect (cheap might not be better if substitution bad), delay prevents K before g.c.'s bid.

(4)  Selfish motive – g.c.s haggle after main K awarded to see if other subs will go lower than original low sub bid – unlike on main Ks w/ government, they are not obligated to take lowest reasonable bid, can attempt to get preferred sub.  G.c.s ( do not want to be bound to lowest bid.

In practice, g.c.s rarely sue subs for revoking mistaken bid – usually work it out themselves.

	Southern California Acoustics Co. v. C.V. Holder, Inc. (1969) (acoustic tile sub, school K)

Subs do not get Ds for promissory estoppel when g.c. uses sub's bid, but in some cases when bid used in government Ks statutory regulations prevent change of sub without good reason.

( g.c. used ( sub's bid for acoustic tiles for bid on school construction K; ( sub saw its bid printed with g.c.'s winning bid in trade publication; ( waited a month, didn't bid on other jobs in reliance on K with (; one month later g.c. claimed error listing wrong sub on bid and requested change (inadequate reason according to statute).  Court didn't find valid K – ( did not accept sub's offer merely by using it in bid, and promissory estoppel N/A – reliance not reasonable.  However, possible statutory violation – substitution of sub due to error not authorized.  ( no SJ.

	Restatement of Contracts, Second § 87(2) – Option [Unilateral] Contract [Reliance] (p. 408)

(2)  An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.

	Hoffman v. Red Owl Stores, Inc. (1965) (p. 408) (baker wants to start grocery franchise)

Promissory estoppel not b‑o‑c doctrine; no expectation Ds (only reliance on specific promise)

( tells ( baker that $18k sufficient to start grocery franchise; ( relies on promise and (1) sells bakery, (2) puts down payment on new property for grocery franchise, and (3) moves his family.  ( also (4) purchases non-franchise grocery store subsequent to gain grocery experience (not advised by () and sells at loss at ('s suggestion (because not suitable location for franchise).  Ds only for (1)–(3), not (4); promissory estoppel is not a substitute for consideration in what would otherwise be valid K (( wouldn't qualify for Ds under this interpretation, negotiations too open-ended to be K even w/consideration).  Promissory estoppel considered entirely separate doctrine.  ( only Ds in specific reliance on ('s promises per § 90.  ( not responsible lost profits due to ('s sale of grocery store (purchased as ('s experiment, but sold at request of (); it was not purchased as a direct result of ('s promises.  But, Posner indicated that ( could have recovered reliance Ds for (1) selling store at loss as a result of reliance on ('s promises/on ('s instructions and (2) no lost profits (expectation) but can recover for value added to store due to "good will"/customer loyalty built up as result of ('s good management, to adjust value of store accordingly in calculating whether store was sold at a loss. (( did not sell at loss, but quickly, and for less gain.)

Note:  interesting issue in terms of statute of frauds, if promissory estoppel can still apply when K not valid (Boone v. Coe (1913) (p. 96) (farmers move from Kentucky to Texas – no Ds)).

	Skycom Corp. v. Telstar Corp. (1987) (p. 414) (generic example)

No SJ when K invalid in b‑o‑c cases if promissory estoppel could apply to some terms.

CivPro – fraud must be pleaded with particularity – but not promissory estoppel.

	Barnett & Becker, Beyond Reliance:  Promissory Estoppel, Contract Formalities and Misrepresentations (p. 414)

Promissory estoppel is a way around the rigidity of the tort standard for promissory misrepresentation; negligent promises insufficient for tort Ds – promise must be fraudulent.

When promisor makes a promise out to be more reliable than it actually is in order to induce potentially detrimental reliance, promissory estoppel applies under K law (main idea behind Red Owl decision) (but no cause of action in tort – promise must be a lie when made for tort Ds).

	Acceptances

	Livingstone v. Evans (1925) (p. 415) (land sale offer; counteroffer; renewal of first offer; K)

If ( makes written offer, ( makes counteroffer, and ( rejects new offer & renews original offer, original offer still open for acceptance by ( unless ( revokes prior to acceptance.

A counteroffer cancels out an original offer, unless the original offer is renewed.

An inquiry does not cancel out an offer, but an inquiry mixed with an offer does.

Sometimes what constitutes renewal of offer is subjective – ('s original offer of $1800 renewed when in response to ('s inquiry and offer of $1600 cash, ( sends telegram "Cannot reduce price."

	Idaho Power Co. v. Westinghouse Electric Corp. (1979) (p. 421) (( buys voltage regulator from (; ( limits liability; ( accepts w/P.O. but inserts general statement that new listed conditions supersede previous; 1st offer considered valid, not second, per UCC § 2–207)

Acceptance of original K for goods is inferred when offeree accepts but w/changed terms, and doesn't demand assurance that new terms accepted by offeror, and goods are delivered.

( purchases voltage regulator from (; ( limits liability on offer; ( accepts w/purchase order but includes general statement that conditions on purchase order supersede all previous conditions; no request for ( to confirm that alternative terms acceptable; ( delivers voltage regulator; unit defective, catches fire, Ds ('s property; ( repairs unit; ( sues for other Ds, claiming terms of original offer were not accepted.  Court disagrees, finds for (.  (1) Under old common law, because acceptance included different terms from original offer, it was counteroffer (2) Under new UCC, counteroffer converted into acceptance even though additional/different terms.  Only way out of acceptance under original terms is if there is explicit request for confirmation of new terms, or if language clearly reveals that ( will not proceed w/K as-is (not clear, clause too vague).  (3) Conflicting terms not specific enough to fall under precedent (p. 424) e.g. different delivery dates (vs. general clause negating effects of specific limits on liability in original offer).  Strict liability in torts also not allowed – (/( on equal bargaining terms, no need to negate UCC.

	UCC § 2–207.  Additional Terms in Acceptance or Confirmation
(1)  A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2)  The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

(a)
the offer expressly limits acceptance to the terms of the offer;

(b)
they materially alter it; or

(c)
notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3)  Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

Note: this code is considered confusing and is being revised to separate questions of K formation from questions of whether additional/different terms become part of the parties' agreement.

	Roto-Lith, Ltd. v. F.P. Bartlett Co. (1962) (p. 425) (adhesives don't work on cellophane bags; ( disclaimed warranty in follow up to order; ('s counteroffer valid)

Some courts allow for more liberal interpretation of UCC 2–207(1) – circumstances can allow inference of acceptance being "expressly" conditional on assent to additional/different terms, when additions give an advantage only to the offering party.

( purchases adhesive for cellophane bags, adhesive doesn't work; ( in follow-up correspondence to order placed large notices of no warranty; ( accepts order, doesn't advise ( immediately that new terms not accepted as required by ('s terms.  Judgment for (.  Acceptance expressly conditional due to commercial circumstances, ( benefits only if new terms accepted, not neutral.

	Baird & Weisberg, Rules, Standards, and the Battle of the Forms:  A Reassessment of § 2-207 (p. 426)

Rules vs. Standards – new UCC 2–207 is a standard, allowing broader discretion and individualized determination of appropriate result.
"The essential innovation of the drafters of 2–207 is to treat documents that conflict over terms of the bargain in the same way that they treat documents that are silent on essential terms [as in UCC § 2–204]."

	Comment:  The Qualified or Conditional Acceptance (p. 426)

UCC influences the development of the Restatements.  1st Restatement – "mirror-image" of acceptance required.  2nd Restatement seems to say the same thing, but comment reflects that "a definite and seasonable expression of acceptance is operative despite the statement of additional or different terms if the acceptance is not made to depend on assent to the additional or different terms."  Second Restatement is activist – attempting to change existing case law, not where it is silent or sharply divided but where they feel reform is needed.

This is in part to deal with cases like Roto-Lith – which was decided on the "last shot" principle – the last person making a counteroffer wins, even if absurd and overlooked.  Needs reform.

	H.B. Toms Tree Surgery, Inc. v. Brant (1982) (p. 439) (landscaper does extra work, ( won't pay; Ds based on quantum meruit, not K)

When work expanded far beyond the scope of the original K (( no express K for additional services), ( can recover in implied K (possibly better terms than original K).

( did landscape work for (; ( ordered work far beyond original K and indicated he would pay, but didn't; ( sues; no express K (deviated too far from original K, and no intent to perform such a wide range of services when K was negotiated); but recovery available under implied K because ( agreed to additional services.  Much larger judgment as a result (value of work $53k).

	Silence as Consent:  The Implied Contract Revisited (p. 441)

Assent can be inferred from many things, at the discretion of the court; you can demand a certain form of acceptance in your offer to preclude this, but many offeror's don't.

	Restatement of Contracts, Second § 69 – Acceptance by Silence or Exercise of Dominion (p. 441)

(1)  Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only:

(a)  Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.

(b)  Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.

(c)  Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

(2)  An offeree who does any act inconsistent with the offeror's ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act is wrongful as against the offeror it is an acceptance only if ratified by him.

	Hobbs v. Massasoit Whip Co. (1893) (p. 442) (eel skins burn in fire; ( gets paid for goods)

Silence accompanied by acceptance/retention of goods, given nature of longstanding business relationship, can be sufficient to infer acceptance of prior K terms.

( sends eel skins to (; ( requires them for his business, longstanding practice of ( sending eel skins of appropriate size for ('s requirements, and ( always pays; ( keeps eel skins for 3 months; eel skins burn in fire; ( says no K, because he didn't specifically order the eel skins; judgment for (; conduct (retention of merchandise/silence) enough to constitute acceptance.

	Morone v. Morone (1980) (p. 446) (living together; no implied K, but express K OK)

No recovery for separation following living together – too difficult to prove precise expectations and nature of relationship; however, if there is an express K involved (even oral K OK) it is enforceable.  (But offer to "take care of" someone insufficient; however, housewifely duties can be compensated if subject of express K).  No SJ – fact finder decides.

( lived with ( for around 25 years; they separate.  ( sues for Ds based on (1) implied K from relationship itself (duration/nature of cohabitation), but common law marriage abolished in NY; (2) express oral K for ( to provide domestic and business services, in exchange for ( caring for her, and sharing benefits of net profits equally.  ( also ordered ( not to work or else he would leave.  No Ds on (1), but possible Ds on (2) if express oral K proven (jury decides, ( no SJ), provided that sexual services not part of consideration.  Express Ks between unmarried persons living together are as enforceable as though they were not living together.  Express K must be clear ("take care of" you insufficient); this court allows for housewifely services in express Ks and doesn't assume that they would automatically be due to noncontractual considerations.  Policy against implied Ks due to (1) the main reason common law marriage abolished in NY was to prevent fraudulent actions against estates, same potential for abuse in implied Ks from living together; (2) too hard to differentiate gratuitous services from those that should be compensated.

One exception to rule: loans can be repaid in implied K if it was clear that they were loans.

	Writings

	Mitchill v. Lath (1928) (p. 451) (oral K to remove ice house unenforceable) (NY)

Parol Evidence Rule:  for oral K to vary a written K, 3 conditions (1) the agreement must in form be a collateral [separate/subordinate] one; (2) it must not contradict express or implied provisions of the written K; (3) it must be one that parties would not ordinarily be expected to embody in the writing. An inspection of the written K, read in the light of surrounding circumstances must not indicate that the writing appears "to contain the engagement of the parties, and to define the object and measure the extent of such engagement." (p. 453)

( agrees to buy property from (, on condition ( removes ugly ice house from across the street.  Written K for sale of property contains no mention of ice house, but numerous other specific provisions.  Ice house removal only oral K.  In order for oral K to vary a written K, 3 conditions (above) must be fulfilled.  (1) agreement sufficiently separate (ice house on another property) (2) doesn't contradict existing provisions, although it does add another provision which contradicts implied completeness but (3) it is the type of provision ordinarily embodied in writing, especially in the context of the very detailed agreement for the sale of the property – too closely related not to be put in contract.  Dissent:  agrees with underlying rule, but disagrees with application.  (2) addition of provision to remove ice house, where original K is silent, doesn't contradict express or implied K provisions (3) you would not normally put a clause in a written land sale K for removal of an object on adjacent property.  Separate enough from written K to be enforceable.

	Hatley v. Stafford (1978) (p. 458) (naïve farmer leases farm, forced buy out provision in written K; farmer says oral K time limit on buy out; parol evidence allowed) (OR)

(1) Only partial integration of written K; (2) oral K not inconsistent w/written K (addition not subtraction); (3) naturally made as separate agreement by parties situated as were parties to written K). (quoting DeVore v. Weyerhaeuser Co.) (naïve farmer off the hook, re italics).
Note: even under partial integration, oral K must not contradict written K, must be consistent.

( farmer leases farm from (, but ('s include buy out provision in written K (build mobile home park).  (s destroy ('s wheat crop, and only repay $70 per acre per K (worth $400).  Farmer says oral K limitation on buy out (30 to 60 days).  Wouldn't make sense otherwise – once wheat crop planted, effort expended, payoff is $400 per acre, buy out only $70.  (1) only partial integration of K (letter from (s, not exhaustive as to terms); (2) buy out term limitation not inconsistent w/written K, merely additional parameter on existing term, not contradiction; (3) farmer naïve, not used to business dealings, natural to make oral K term in circumstances.  Judgment for (.

Dissent: majority opinion makes parol evidence statute meaningless (OR statute limits K to written terms; majority uses statutory canon, statutes codifying common law construed in manner consistent w/common law).  Legislature should change statute in response to harsh result.

	Lee v. Joseph E. Seagram & Sons, Inc. (1977) (p. 463) (written K for sale of business assets, oral K for relocation of employees, oral K allowed as evidence)

"[I]ntegration is most easily inferred in the case of real estate contracts for the sale of land [citing Mitchill v. Lath] or leases.…  In more complex situations, in which customary business practice may be more varied, an oral agreement can be treated as separate and independent of the written agreement even though the written contract contains a strong integration clause."

	Masterson v. Sine (1968) (p. 463) (brother sold ranch to sister with option to repurchase; brother bankrupt; creditors try to purchase; not allowed, intent to keep w/in family)

Oral K evidence allowed re option to resell property to brother was personal, not transferable.

	Hayden v. Hoadley (1920) (p. 464) (( attempts to add one year extension to repair period)

No oral K evidence where written K is silent on terms, and default terms implied under law.

(s give (s farm in exchange for ('s house and barn, contingent upon (s making repairs.  Written K lists clear repair requirements.  (s do not perform; (s sue; (s claim oral K allowing one year to make repairs, as well as cost limits.  When written K silent, law implies requirement that repairs be done w/in reasonable time – ('s oral K would contradict.  But ('s evidence could indicate what was considered reasonable in the circumstances.

	Restatement of Contracts, Second § 209 – Integrated Agreements (p. 464)

(1)  An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement.

(2)  Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

(3)  Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.

	Restatement of Contracts, Second § 213 – Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule) (p. 464)

(1)  A binding [partially] integrated agreement discharges prior agreements to the extent that it is inconsistent with them. (inconsistent terms excluded)
(2)  A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope. (even consistent terms excluded, as long as they are within scope)
(3)  An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement.  But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated.

Comment:
b.  Inconsistent terms.  Whether a binding agreement is completely integrated or partially integrated, it supersedes inconsistent terms of prior agreements.  To apply this rule, the court must make preliminary determinations that there is an integrated agreement and that it is inconsistent with the terms in question.  See § 209.  Those determinations are made in accordance with all relevant evidence, and require interpretation both of the integrated agreement and of the prior agreement.…  [T]he integrated agreement must be given a meaning to which its language is reasonably susceptible when read in the light of all the circumstances.

Illustrations: …

2.  A orally agrees to sell a city lot to B.  The city is installing a sidewalk in front of the lot, and A orally agrees to pay the cost to be assessed by the city in an amount not exceeding $45.  B then retains a lawyer to draw up a written agreement, and A and B execute it, A without reading it.  The agreement provides that A will pay all costs of the installation of the sidewalk, but does not mention any dollar limit.  If the written agreement is a binding integrated agreement, any agreement for a $45 limit is discharged.

	Restatement of Contracts, Second § 214 – Evidence of Prior or Contemporaneous Agreements and Negotiations (p. 464)

Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish

(a)  that the writing is or is not an integrated agreement;

(b)  that the integrated agreement, if any, is completely or partially integrated;

(c)  the meaning of the writing, whether or not integrated;

(d)  illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause;

(e)  ground for granting or denying rescission, reformation, specific performance, or other remedy.

	Restatement of Contracts, Second § 216 – Consistent Additional Terms (p. 465)

(1)  Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated.

(2)  An agreement is not completely integrated if the writing omits a consistent additional agreed term which is

(a)  agreed to for separate consideration, or

(b)  such a term as in the circumstances might naturally be omitted from the writing.

Comment: …

b.  Consistency.…  The determination whether an alleged additional term is consistent or inconsistent with the integrated agreement requires interpretation of the writing in the light of all the circumstances, including the evidence of the additional term.  For this purpose, the meaning of the writing includes not only the terms explicitly stated but also those fairly implied as part of the bargain of the parties in fact.  It does not include a term supplied by a rule of law designed to fill gaps where the parties have not agreed otherwise, unless it can be inferred that the parties contracted with reference to the rule of law.…

e.  Written term excluding oral terms ("merger" clause).  Written agreements often contain clauses stating that there are no representations, promises or agreements between the parties except those found in the writing.  Such a clause … if agreed to is likely to conclude the issue whether the agreement is completely integrated.  Consistent additional terms may then be excluded even though their omission would have been natural in the absence of such a clause.  But such a clause does not control the question whether the writing was assented to as an integrated agreement.…

	Interform Co. v. Mitchell (1978) (p. 466) (generic example – Corbin influences UCC)

Williston – words define K; Corbin – words secondary to intent.  Balance between two.

	UCC § 2–202.  Final Written Expression:  Parol or Extrinsic Evidence (p. 467)

Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented
(a)
by course of dealing or usage of trade (Section 1–205) or by course of performance (Section 2–208); and

(b)
by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

Official Comment [p. 498]: … REJECTS…

(b) the premise that the language used has the meaning attributable to such language by rules of construction existing in the law rather than the meaning which arises out of the commercial context in which it was used; and

(c) the requirement that a condition precedent to the admissibility of [interpretive evidence of a course of dealing or usage of trade or course of performance] is an original determination by the court that the language used is ambiguous.

	Comment:  The UCC's Parol Evidence Rule (p. 467)

Intention seems to be key.  But still written Ks bind unless (1) custom or performance (2) evidence of additional (not derogative) terms and agreement not intended complete.

Some adhesion Ks thrown out under UCC re intention (salesperson says one thing, written K says another), but difficult to prove on basis of salesperson's oral statements.  Written form K only one part of negotiation; oral K another.  But parol evidence always admissible to prove fraud.

	Luria Bros. & Co. v. Pielet Bros. Scrap Iron & Metal, Inc. (1979) (p. 469) (scrap metal sale, oral modification to written K not allowed re making unconditional sale conditional)

In K for unconditional sale of goods, adding condition inconsistent w/parol evidence rule.

( agrees to sell scrap metal to (; ( reneges on written K; ( sues; ( claims oral K modification to written K, that sale conditional on cheap supplier.  Court rejects idea that additional restrictions do not contradict written Ks so long as they do not relate to specific term (Hunt Foods & Indus., Inc. v. Doliner (1966)).  If sale of goods unconditional, then adding condition is inconsistent w/K.  Inconsistency defined as "the absence of reasonable harmony in terms of the language and respective obligations of the parties." (Snyder v. Herbert Greenbaum & Assoc., Inc. (1977))  Noncontradictory terms admissible unless they would certainly have been included in the writing.

	Lipsit v. Leonard (1974) (p. 477) (oral K rel. to written empl. K barred, but fraud possible)

Even when evidence of oral K barred by parol evidence rule (also applies to statute of limitations/frauds), possible tort cause of action for fraud, ( no SJ (but, difficult to prove (1) existence of oral K (2) that ('s statements in connection w/oral K were lies when made.

( employed by ( (written K); ( alleges that ( also gave oral K promise of eventual equity share in business.  Equity share mentioned in written K, but promise illusory.  Parol evidence rule bars action based on clear contradiction, and also type of clause usually in writing.  But, action still possible in fraud.  Requires proof of intentional misrepresentation of intention to fulfill oral K; also hard to prove oral K even exists.  Limited to restitution Ds in NY jurisdiction (minority, most jurisdictions use "loss of bargain" rule) (restitution difference between actual value of services and lower value ( induced to take as result of oral K promise). Sufficient to avoid SJ.

	Bank of America v. Pendergrass (1935) (p. 481) (( loses ranch due to default on loan)

Parol evidence cannot be used where promise of oral K is directly at variance with written K.

( bank seizes property from ( (collateral for loan); ( alleges oral K extension of unconditional written K payment period.  When unconditional nature of written K explicit, no contradicting it.  This court will not allow even evidence of fraud when promise directly at variance with writing.

Sherrodd, Inc. v. Morrison-Knudsen Co. (1991) critical of refusal to allow evidence of fraud.

Also, what about merger or integration clauses?  Would that preclude all fraud charges?

	Marion Prod. Credit Ass'n v. Cochran (1988) (like Bank of America, but statute of frauds

Statute of frauds defense not overcome unless proof of fraudulent inducement is "premised upon matters wholly extrinsic to the writing."

	Pacific Gas & Elec. Co. v. G.W. Thomas Drayage & Rigging Co. (1968) (p. 494) (( in K w/( to replace turbine cover; literal reading of indemnity clause could cover ( to ('s property)

Evidence of custom/context allowed to clarify K provisions that seem clear on the surface. Reasons: (1) intent (2) background, industry usage of terms (3) imprecise nature of language.

( in K w/( to remove/replace steam turbine cover.  ( assumes risk; standard 3rd party liability clause, indemnifying ( from D to 3rd parties, but literal language broad enough to cover (.  Accident, ('s property damaged, ( sues according to literal language.  Court allows extrinsic evidence as to possible other meanings besides plain reading of K.  Standard industry 3rd party liability clause, intent of parties viewed in context of industry.  Language is inherently imprecise.  Additional meaning doesn't have to be clear on surface reading, but can become clear in analysis.

Rule:  "Although extrinsic evidence is not admissible to add to, detract from, or vary the terms of a written contract, these terms must first be determined before it can be decided whether or not extrinsic evidence is being offered for a prohibited purpose."  See also UCC § 2–202 Comment.

Note that trial court applied plain meaning rule, and found for (.  Rebuked by app. ct. (Traynor).

	Federal Dep. Ins. Corp. v. W.R. Grace & Co. (1989) (p. 498) (more conservative view)

"Four corners rule" that the plain meaning of a K should be followed is a very sensible rule.  (1) limits litigation (2) protects K rights.  Limited exceptions for special meanings in context.

	Spaulding v. Morse (1947) (p. 498) (intent allowed to relieve divorced ( for $ pmt to son)

Intent allows a way out of Ks when intention clearly other than the literal reading.

( divorced father supports son through trust, payment of $ until entrance into college then more $ through college, son opts for military service instead, ( gets out of K through intent – at time of K ( did not consider that son might not go to college, and that literal reading meant continued support – intent to provide for son during his education, not a free ride forever.

	Readsboro v. Hoosac Tunnel & W.R. Co. (1925) (p. 499) (Learned Hand allows for intent)

When duration of reciprocal obligation unlimited in K, considered to end when use ends.

( railroad Ks with ( to use bridge; includes clause to pay one-half of maintenance; duration of clause not limited; unreasonable to assume lifetime obligation to care for bridge, Learned Hand says obligation ceased when ( stopped using bridge, because then no contribution to D to bridge.

	Restatement of Contracts, Second § 212 – Interpretation of Integrated Agreement (p. 499)

(2)  A question of interpretation of an integrated agreement is to be determined by the trier of fact if it depends on the credibility of extrinsic evidence or on a choice among reasonable inferences to be drawn from extrinsic evidence.  Otherwise a question of interpretation of an integrated agreement is to be determined as a question of law.

Comment: …

d.  "'Question of law.'  Analytically, what meaning is attached to a word or other symbol by one or more people is a question of fact.  But general usage as to the meaning of words … is commonly a proper subject for judicial notice without the aid of evidence extrinsic to the writing.  Historically, moreover, … questions of interpretation of written documents have been treated as questions of law in the sense that they are decided by the trial judge rather than by the jury.  Likewise, since an appellate court is commonly in as good a position to decide such questions as the trial judge, they have been treated as questions of law for purposes of appellate review.  Such treatment has the effect of limiting the power of the trier of fact to exercise a dispensing power in the guise of a finding of fact, and thus contributes to the stability and predictability of contractual relations.  In cases of standardized contracts like insurance policies, it also provides a method of assuring that like cases will be decided alike."

	The Parol Evidence Rule and the Statute of Frauds (p. 500)

Comparison chart of different features of Statute of Frauds vs. Parol Evidence Rule.

	

	
	Statute of Frauds
	Parol Evidence Rule
	

	
	Certain Ks unenforceable unless in writing.  Lack of writing defense to enforcement of K.  Not basis for challenging existing K, establishes no requirements for making K (except that it must be in writing).
	Does not require writing, except in sense that it can only apply where there is a written document adopted as "integration" of agreement.
	

	
	Can be satisfied by writings that were never intended as "integration" of agreement.  Almost anything in writing with some degree of detail will suffice, and only has to be signed by "party to be charged".
	Must be "integration" of agreement in order for parol evidence rule to exclude oral K evidence.
	

	
	Memorandum must be signed by "the party to be charged"
	No signature required, so long as written K is "integration" of agreement.
	

	
	Based on distrust of oral evidence, ( requires some written evidence.
	Parol evidence rule can exclude both oral and written evidence from sources extraneous to the K.
	

	
	
	Does not prevent subsequent modification/ adjust-ment by oral agreement.  But, oral agreement can still fall under statute of frauds and be unenforceable (if land, or not performable w/in 1 year).
	

	

	Restatement, Second, Contracts, Introductory Note, ch. 9 (1981) (p. 501) (partial excerpt)

"[W]here evidence of an oral term is excluded in an action based on a written agreement with simply the imprecise explanation that "the writing speaks for itself," the ruling, when analyzed, may sum up the following determinations:  the contract was integrated (§ 209); the integration was complete (§ 210); the oral term is inconsistent with the written agreement, is within its scope, does not bear on its interpretation, and would not naturally be omitted from the writing (§§ 213–16).

	Forms (Adhesion Contracts)

	Allied Van Lines, Inc. v. Bratton (1977) (p. 502) ("Duty to Read" case, shipping K)

Failure to read K no defense to enforcement unless (1) prevented from reading K (2) induced by statements of other party not to read K (3) did not understand it was a K (misled by ()

"[A]ction or inaction 'with reason to know' results in a preclusion of sorts, a foregoing or waiver of the privilege of objecting to legal consequences." (p. 502)

	Agricultural Ins. Co. v. Constantine (1944) (p. 502) (woman parks car in ('s lot; stolen)

Disclaimers on tickets in public parking lots invalidated due to (1) ('s assumption of control/ consequent duty to protect car as bailee rather than mere lessor of parking space (2) ( did not understand that ticket was a K (seemed a mere token for identification) (3) ( public policy.

( parks car in ('s lot, car stolen, ticket disclaims all liability for (; form K invalid per above.

	Karl Llewellyn (The Common Law Tradition 362–363 (1960)) (p. 506)

Form Ks can be efficient, but when forms created by only one party, greed causes unfair terms to be placed in K.  (When mutual negotiation, forms often more sensible than court default rules.)  Solution to problems of interpreting form Ks: (1) assent to "dickered" terms (fill-in-the-blank portions) (2) assent to broad type of transaction (3) assent to any not unrea​sonable terms on form which do not alter or take away from meaning of "dickered" terms.

	Henningsen v. Bloomfield Motors, Inc. (1960) (p. 510) (new car crash/disclaimer; (s get Ds)

Public policy exceptions prevent disclaimers in adhesion Ks where public safety is a concern.

( buys car; 10 days later malfunction, crashes, injures wife.  Clause limits liability in event of malfunction to replacement of parts/labor – in tiny print on back of K (back not even read by ().  Signature on front page of K, designed to encourage ( not to look at back of K.  Generally, terms in form Ks unenforceable if (1) unfairly procured (2) not brought to buyer's attention (3) not clear/explicit.  Fails on (1) & (2).  Also, public policy exception to allowing disclaimer: (1) everyone has a car, ( affects general public (2) car dealerships, similar to "price fixing" (illegal) except it is term fixing – no real competition, all dealers include these clauses limiting liability (3) violates intent of Uniform Sales Act, enacted to protect consumers. Judgment for (s.

	Grant Gilmore, Law, Logic and Experience (1957) (p. 514)

Shift in court's bias:  formerly, bias towards active rather than passive party to K (during industrial revolution, better to do something than to do nothing); 1957, bias towards protecting weaker passive party (breach of K viewed as serious/a moral failure; penalties expanded to cover weaker cases, w/heavier sanctions on violator, usually the active party.

	Superwood Corp. v. Siempelkamp Corp. (1981) (p. 516) (press breaks down; ( not liable)

UCC is comprehensive in its provisions re Ks for sale of goods (warranties, warranty disclaimers, liability limitations, and notice provisions) – did not include tort cause of action for negligent manufacture.  To allow tort case to proceed after statute of limitations has precluded other K actions would go against intent of statute – all-inclusive.  Strict products liability limited to (1) consumer actions; (2) personal injury; or (3) damage to other property.

('s press breaks down; cannot fix it; sues ( for lost profits/D to press.  Statute of limitations had already run; ( sues on negl. theory.  Judgment for (.  UCC remedies are comprehensive; adding additional negl. remedy would remove all restraints on recovery for K violations.  If UCC limits K liability, tort law should not come in and create additional possibilities for Ds.  Exceptions on basis of strict products liability for consumer actions, personal injury and D to other property.

	UCC Provisions related to Superwood
§ 2–314, Warranties (p. 38); § 2–316, Warranty Disclaimers (p. 39); § 2–719, Liability Limitations (p. 80); § 2–607, Notice Provisions (p. 61) – references to UCC textbook.

	Richards v. Richards (1994) (p. 516) (trucker's wife; passenger authorization; K invalid)

K invalid due to combination of 3 factors (1) 2 purposes, not clearly identified (2) too broad of indemnification (3) standardized agreement w/no opportunity for bargaining.

( wants to ride in ('s truck w/husband (trucker).  ( signs passenger authorization (also contains broad indemnity clause).  Truck accident; wife hurt.  ( claims no liability; ct. voids K.  (1) two purposes (passenger authorization and indemnification) – but not clearly defined (2) indemnification way too broad (basically anything by anyone remotely related to trucking co.) (3) no opportunity for bargaining – three things in combination void K.

	Broemmer v. Abortion Services of Phoenix (1992) (p. 521) (arbitration clause not enforced)

Arbitration clauses are not enforced in adhesion Ks unless they were brought to ('s attention.  Two factors (1) reasonable expectations of adhering party (2) whether K is unconscionable.

( was pregnant, distraught; ( goes with mom to abortion clinic; ( given forms to sign, no explanation, includes arbitration clause.  ( returns all forms w/in 5 min. (clearly didn't read); abortion causes punctured uterus; malpractice suit.  ( wants arbitration clause enforced.  Ct. finds for (, voids arbitration clause.  Outside ('s expectations that she was giving up right to jury trial.  Ct. does not need to consider unconscionability when outside ('s reasonable expectations.

Dissent:  Arbitration fair, not unconscionable, not outside expectations, should be enforced.

	Obstetrics & Gynecologists Ltd. v. Pepper (1985) (adverse reaction to birth control; adhesion K; arbitration clause unenforceable) (from Torts)

Arbitration sometimes unenforceable if medical adhesion (take-it-or-leave-it) contract.

( signed contract with arbitration clause, required to obtain medical treatment from (; ( unaware of what she was signing; prescription contraindicated by ('s medical history; oral contraceptives caused paralysis; "adhesion" contract; inadequate notice of waived rights; judgment for (.

But, does arbitration lower cost of treatment?  (Courts still overrule unconscionable arbitration).

Broemmer v. Abortion Services of Phoenix, Ltd. (1992) – no notice of waived rights

Sosa v. Paulos (1996) – arbitration agreement presented one hour before surgery; ( undressed

	Restatement of Contracts, Second § 211 – Standardized Agreements (p. 527)

(1)  Except as stated in Subsection (3), where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms included in the writing.

(2)  Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing.

(3)  Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.

Comment: …

b.  Assent to unknown terms.  A party who makes regular use of a standardized form of agreement does not ordinarily expect his customers to understand or even to read the standard terms.  One of the purposes of standardization is to eliminate bargaining over details of individual transactions, and that purpose would not be served if a substantial number of customers retained counsel and reviewed the standard terms.  Employees regularly using a form often have only a limited understanding of its terms and limited authority to vary them.  Customers do not in fact ordinarily understand or even read the standard terms.  They trust to the good faith of the party using the form and to the tacit representation that like terms are being accepted regularly by others similarly situated.  But they understand that they are assenting to the terms not read or not understood, subject to such limitations as the law may impose.…

e.  Equality of treatment.  One who assents to standard contract terms normally assumes that others are doing likewise and that all who do so are on an equal footing.  In the case of a public utility, that assumption is fortified by statutory and common law limitations on discrimination among customers; a term prescribed by statute or regulation in the case of an insurance policy also carries an assurance of equal treatment.  Apart from government regulation, courts in construing and applying a standardized contract seek to effectuate the reasonable expectations of the average member of the public who accepts it.  The result may be to give the advantage of a restrictive reading to some sophisticated customers who contracted with knowledge of an ambiguity or dispute.

	IV. Policing the Bargain

	Competency

	UCC 2–302.  Unconscionable Contract or Clause (p. 533 ref.)

Policing function has emerged with increasing clarity in modern courts.

(1)  If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

(2)  When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

	Halbman v. Lemke (1980) (p. 533) (minor can disaffirm car purchase when car D'ed)

Infancy doctrine:  minor can disaffirm K for nonnecessities.  Must return the property but in any condition, not liable for Ds.  Only exception if minor lied about age (not the case here).

( minor buys car from ( (his employer); employer knows he is a minor; ( makes down payment, agrees to make payments for balance; ( has car trouble; ( takes it into garage, doesn't pay for repairs; ( transfers title anyway in spite of ( not paying full price (avoid liability); ( sends it back, repudiates K, demands $; ( refuses to pay; garage owner tows car back to ( minus engine; car vandalized at garage/('s home.  Is ( liable to pay for Ds to car prior to disaffirmance?  This court says no – possible Ds in tort if minor lied about age, or if minor willfully destroyed property.  Some courts would allow restitution Ds in K for (1) lying about age; (2) regardless.

	Webster Street Partnership v. Sheridan (1985) (p. 537) (minors get apartment; K void)

Apartment not considered necessity if minors can live with parents, ( K can be repudiated.

	Faber v. Sweet Style Mfg. Corp. (1963) (p. 538) (manic-depressive gets land; K void)

Cognitive capacity used to be sole criterion for determining incompetence; now, insane delusions can be recognized – set of factors (1) testimony of claimed incompetent (2) testimony of psychiatrists; (3) behavior of incompetent as detailed in testimony of others.  Less weight given to expert opinions; more given to objective behavioral evidence.

RE:  meeting of the minds, rational agreement, consent, not possible with mentally ill person.

( manic-depressive; goes into manic state; wastes $ recklessly; gets into K w/ (; buys land, arranged everything way too fast, mentally competent but under emotional delusion.  ( made minor changes to land before repudiation (but repaired).  K of mental incompetent void at election of incompetent if status quo can be restored (as in this case). If status quo cannot be restored, K enforced if ( not aware of ('s condition.  ( incompetent (see above).  K rescinded.

	Restatement of Contracts, Second § 15 – Mental Illness or Defect (p. 543)

(1)  A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect

(a)  he is unable to understand in a reasonable manner the nature and consequences of the transaction, or

(b)  he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.

(2)  Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust.  In such a case a court may grant relief as justice requires.

Comment:
a.  Rationale.  A contract made by a person who is mentally incompetent requires the reconciliation of two conflicting policies:  the protection of justifiable expectations and of the security of transactions, and the protection of persons unable to protect themselves against imposition.…  [I]t has been asserted that mental incompetency has no effect on a contract unless other grounds of avoidance are present, such as fraud, undue influence, or gross inadequacy of consideration; it is now widely believed that such a rule gives inadequate protection to the incompetent and his family, particularly where the contract is entirely executory {to be performed at a future time; yet to be completed}.…

d.  Operative effect of incompetency.  Where no guardian has been appointed, the effect on executory contracts of incompetency by reason of mental illness or defect is very much like that of infancy.  Regardless of the other party's knowledge or good faith and regardless of the fairness of the terms, the incompetent person on regaining full capacity may affirm or disaffirm the contract, or the power to affirm or disaffirm may be exercised on his behalf by his guardian or after his death by his personal representative.…

e.  Effect of performance.  Where the contract has been performed in whole or in part, avoidance is permitted only on equitable terms.  In the traditional action at law, the doing of equity by or on behalf of the incompetent was accomplished by a tender before suit, but in equity or under modern merged procedure it is provided for in the decree.  Any benefits still retained by the incompetent must be restored or paid for, and restitution must be made for any necessaries furnished under the contract.…  If the other party knew of the incompetency at the time of contracting, or if he took unfair advantage of the incompetent, consideration not received by the incompetent or dissipated without benefit to him need not be restored.

	History of Mental Incompetency (p. 542)

Doctrine used to be total nullity (K entirely void).  Still statute in a few states.  Some states allow even people declared incompetent to K, if condition in remission at time of K.

Dexter v. Hall, 1872, total nullity – lunatic "has nothing which the law recognizes as a mind."

	Ortelere v. Teachers' Retirement Bd. (1969) (p. 544) (teacher chose wrong retirement plan)

Cognitive rules for mental incompetence too restrictive; compulsion of mental disease or disorder now sufficient justification for rescinding K.

('s wife was a teacher; she developed involutional melacholia (affects the will, makes a person indecisive).  She signed retirement application w/option to give more $ per month during her lifetime, rather than less but w/continued payments to husband (.  ( made decision w/out regard for husband/family; so irrational, only could be product of psychosis.  ( school district knew of ('s condition.  Compulsion of mental disease invalidates K in spite of no cognitive deficiencies.

Dissent: argues that ( made rational decision based on short term needs, mind fully in command.

	Farnum v. Silvano (1989) (p. 546) (K for sale of house at half price by senile lady void)

Incompetent can make a will in a rare window of lucid thinking, but not a K:  there must be understanding of nature of transaction, and significance/consequences.  Woman did not comprehend that her living expenses would not be covered if house sold at half price to (.

	Restatement 2d:  Contracts §15, comment b – transaction as evidence of incompetence
"Where a person has some understanding of a particular transaction which is affected by mental illness or defect, the controlling consideration is whether the transaction in its result is one which a reasonably competent person might have made."

	Krasner v. Berk (1974) (p. 548) (doctor makes irrational K; K evidence of incompetence)

Per Restatement above, agreement related to practice made by sick doctor invalidated.

	Odorizzi v. Bloomfield School Dist. (1966) (p. 549) (homosexual resignation rescinded)

Undue influence: coercive persuasion, overcomes the will without convincing the judgment.  High pressure, usually some level of confidential relationship, unfair advantage of weakness.  Three aspects (1) weakness (different levels, physical, but weakness of spirit sufficient (2) excessive strength of dominant subject against servient object (3) overpersuasion, which involves (a) discussion of transaction at unusual/inappropriate time… or in unusual place (b) insistent demand that business be finished at once (c) extreme emphasis on bad consequences of delay (d) use of multiple persuaders against single servient party (e) absence of 3rd party advisers to servient party (f) statements that there is no time to consult advisors/attorney.

( schoolteacher arrested for homosexual acts; 40 hrs w/out sleep, released, superintendent/ principal come to his apartment and threaten him w/suspension/embarrassment, difficult for him to get other employment unless he resigns.  ( resigns (type of K); later, charges dropped, ( wants job back, ( refuses.  No duress/menace (no unlawful act); not sufficiently confidential for "constructive fraud."  But, undue influence.  Factors listed above.  Enough to prevent SJ.

	Von Hake v. Thomas (1985) (p. 552) (man misrepresents intentions to elderly landowner)

Hard to prove constructive fraud.  Must have confidential relationship (like attorney/client), and substitution of will.  However, in many cases actual fraud occurs, misrepresentation.

	Duress

	Austin Instrument Co. v. Loral Corp. (1971) (p. 554) (( sub, Navy K uses duress against ()

Economic duress: mere threat of breach does not constitute economic duress.  Additional requirements:  (1) threatened party must have no way of obtaining goods from another source (2) ordinary remedy for b‑o‑c must not be adequate.

( in $6m K w/Navy.  ( sub to supply specialized parts for radar sets.  ( awarded 2nd Navy K; ( sub bids again.  ( says ( sub only awarded partial K for lowest priced items; ( refuses to accept bid for less than entire 2nd K, and then next day threatens to stop delivery on 1st K unless (a) price increase on 1st K (retroactive!) and (b) order for all 40 parts for 2nd K.  ( searched for another experienced supplier, none able to deliver in time (huge LD provisions, loss of goodwill w/Navy).  ( accepted ('s subK; after delivery of last part, ( sued ( for duress; ( sued ( for final payment.  The above requirements (1) and (2) for economic duress met – judgment for ( (but sharp split).  Dissent: ( did not attempt to locate supplies from unfamiliar suppliers (competent?)

	Smithwick v. Whitley (1910) (p. 557) (raised price in land sale K; OK, still free will)

( cannot claim duress when ( voluntarily agrees to price increase requested by ( in b‑o‑c, where ordinary b‑o‑c remedy is adequate.  (( made improvements to land purchased in K w/(, but never got title, 3 yrs later, ( raises price, b‑o‑c, ( agrees instead of seeking remedy.)

	Wolf v. Marlton Corp. (1959) (p. 558) (couple buys land/house, separate, want deposit)

Sometimes threats made to induce favorable terms in b‑o‑c can be considered economic duress even if the threats are within the law, e.g. threat to do something disadvantageous.

( sold (s (a couple) house/land; deposit made; marital difficulties, ('s want out of K.  (s want full deposit back; ( offers to return all but $1k, (s then threaten to proceed with purchase, then sell house on to "undesirable purchaser" in order to lower value of surrounding property.  ( owner then breaches w/(s and sells to another person. (s sue for return of deposit. Trial ct. found for (, against ( on K default.  App. ct. rev'd, (s initially wanted to breach; if the only reason (s wanted to keep house/land was to sell it on to an undesirable purchaser, ( entitled to breach K if (1) threat was made (2) ( believed it would be carried out (3) ('s will was overborne by (.

	Stewart M. Muller Constr. Co. v. New York Tel. Co. (1976) (p. 558) (generic example)

Legitimate exercise of termination clauses (not breach of K) can be the basis of negotiations for more favorable terms, even when party exercising clause is the stronger of the two.

	UCC 2–209(1).  Modification
(1)  An agreement modifying a contract within this Article needs no consideration to be binding. (Note:  this is against common-law – consideration required for modification of K).

	Alaska Packers' Ass'n v. Domenico (1902) (p. 560) (salmon fishers take advantage in AK)

If there is no consideration (outside UCC), a K revision is invalidated (esp. if also duress).

( enters K to pay ( fishermen $50 or $60 (+ 2¢ per salmon) for fishing season, to go from CA to AK where canning plant located.  When they get there, refuse to work w/out raise ($100) (they say due to bad nets, ct. doesn't buy it).  Supt. provides new K, but no authority to do so (co. not notified) (desperate, no workers in time for short salmon season).  Duress/extortion clear.  But, basis for invalidating K lack of consideration.  Not UCC, ( consideration required for any K changes.  If party does merely what he is obligated to do under K, no additional compensation.

	Universal Builders v. Moon Motor Lodge (1968) (p. 573) (change order waiver allowed)

Oral waivers w/out consideration can be valid when (1) nonsubstantial (2) other party relied.

( in K w/( to construct motel/restaurant; ('s sub does shoddy job; ( induces ( to revise K to make up for sub's error (OK), w/LDs for late completion.  Ks require change orders/extensions to be in writing, approved by (/architect.  ( requests extra work and ( completes it, but no change order.  ( completes K late (LDs).  ( refuses to pay; ( sues; ( countersues for LDs.  Even w/specific K provision requiring change orders, 2 theories of recovery (1) extra work under separate oral K (2) waiver of condition requiring change order.  Also in this situation, implied promise: ('s supervisor saw extra work being done, didn't object, knew job well enough to know work was extra.  Governed by §1st Rest. § 224.  Judgment for ( for extra work; ( also gets LDs.

	Restatement of Contracts § 224 (1932) – ORAL AGREEMENTS OF RESCISSION
[WAIVER]   The performance of a condition qualifying a promise in a contract within the Statute [of Frauds or in a contract containing a provision requiring modifications to be in writing (§ 407)] may be excused by an oral agreement or permission of the promisor that the condition need not be performed, if the agreement or permission is given while the performance of the condition is possible, and in reliance on the agreement or permission, while it is unrevoked, the promisee materially changes his position."

	Restatement (2d) Contracts §89. Modification of Executory Contract (OK if good reason)

A promise modifying a duty under a contract not fully performed on either side is binding

(a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or  (b) to the extent provided by statute; or

(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.

	UCC §2–209.  Modification, Rescission, and Waiver (p. 576)

(a)  An agreement made in good faith which modifies a contract under this article is binding without consideration.

(b)  Except in a consumer contract, a contract that contains a term that excludes modification or rescission except by an authenticated record may not be otherwise modified or rescinded.  However, a party whose language or conduct is inconsistent with the term requiring an authenticated record may not assert that term if the language or conduct induced the other party to change its position reasonably and in good faith.

(c) Subject to subsection (b), a term in a contract may be waived by the party for whose benefit it was included.  Language, conduct or a course of performance between the parties may be relevant to show a waiver.  The waiver of an executory portion of a contract, however, may be retracted by seasonable notification received by the other party that strict performance is required of any term waived unless the waiver induced the other party to change its position reasonably and in good faith.

	3A A.  Corbin, Contracts § 753 (p. 576) (individualized determination of when waiver OK)

Things like change orders that don't materially affect K can be waived w/out consideration.  If the only change is an increase in K value w/no additional services, not subject to waiver.

	Nassau Trust Co. v. Montrose Concrete Prod. Corp. (1982) (p. 577) (generic example)

Modification requires consideration, and is subject to withdrawal only by agreement.

Estoppel does not require consideration, but requires detriment to misled party.

Waiver requires no consideration, but executory portions can be withdrawn.

	Cole Taylor Bank v. Truck Insurance Exchange (1995) (p. 577)

Requirements for enforcement of waiver depend on what is being waived.  If something substantial is being waived, then the inference of a waiver is difficult.  If minor waiver, easy.

	Quigley v. Wilson (1991) (p. 578) (real estate value ( ( K revised; no consideration; OK)

In rare circumstances, Ks can be modified w/out consideration if (a) clearly thought through/ no duress (b) drastic change in circumstances, perhaps some situational "consideration".

( sold farm to (s on K w/annual pmts.  After 5 yrs, (s assigned K to 3rd party.  Market for farm land crashed; 3rd party unable to make pmts; (s also unable. ( lowers price, agreement drawn up by atty., (s pay lower rate (ct. says ('s tax concerns re owning land, possible "consideration"). ( later in nursing home, kids sue (s for price of original K (re no consideration for modification).  Not a waiver – change too substantial.  But court allows special exception given drastic market shift, (s' poverty, well thought-out, lawyer-drafted agreement, and ('s potential tax concerns.

	Requirements for waiver from Quigley above (p. 578)

(1) existence of a right (2) actual or constructive knowledge of it (3) intention to give it up.

	Hackley v. Headley (1881) (p. 579) (dispute scale to measure logs; not duress, but bad faith)

Duress: induced by unlawful act of ( to K/perform act, deprived of the exercise of free will.

Knowledge of ('s bad financial situation insufficient for duress in K price settlement; but, untrue statements in receipt (not to the effect that agreement had been reached for lower price, but simply saying that no more was owed) constitute bad faith, ( no consideration.

( to cut, haul, deliver logs to (; differences in K interpretation (1) who is to pay the scaler that measures weight (ct. decides that both pay) (2) scale to be used (old scale more favorable to ().  ( alleges other expenses.  ( refuses to pay even full K under new scale – offers $4k or nothing.  Knows of ('s bad financial situation.  ( signs agreement saying K paid in full (not true); sues for Ds for duress.  Ct. fears slippery slope if evidence of ('s bad financial situation admitted to prove duress; desire to promote out-of-court settlement of disputes, too easy to overturn K on basis of finances, no incentive to settle.  Classic duress: withholding P at pawn shop/demanding extra $, or common carrier refusing to deliver goods w/out add'l pmt.  This K merely relates to pmt. for svcs., renegotiation not duress under ordinary circumstances.  But although not duress, bad faith, receipt contained lies, ( oppressive, ( not compromise, but invalid K w/out consideration.

Note:  duress is allowed for bad financial circumstances w/ some reservations in Capps.

	Vine v. Glenn (1879) (p. 583) (threat to garnish third party wages to get repayment of $)

Threat to garnish $ owed by 3rd parties via civil lit. constitutes duress; a liberal decision, did not require that creditor know his claim was unfounded, or that there was abuse of process.

	Note:  Duress in Early Law (p. 583) (equity and common law merge – result uncertain)

Duress is common law (duress of person, e.g. imprisonment; duress of goods, e.g. unlawfully retaining something; public utilities overcharging beyond authorized rate).  Equitable remedies: undue influence (mentally retarded, deficient, elderly, etc.), constructive fraud ("confidential" relations), and necessitous heir (prematurely selling P rights, now restricted).

	Capps v. Georgia Pacific Corp. (1969) (p. 584) (duress for bad financial circumstances)

Not the prevailing view, but duress allowed in case of ( being aware of bad financial circumstances and forcing a grossly inadequate "compromise" of original agreement.

( agreed to find lessee for ('s industrial P for 5% of total price plus ½ of one month's rent; finds lessee, price $3,040,000, ( ( should get $157k. But, ( knows of ('s bad financial circumstances, only pays $5k, ( signed release, but duress.  Duress claim allowed in spite of slippery slope concerns – (, no exercise of free will, ( totally taking advantage of (, threatened to sue/use good atty's to deny ( Ds.  Totality of the circumstances type of determination based on facts of case.

Concurrence, only in result:  K should fail for lack of consideration, nothing but reduction in $.

	Denney v. Reppert (1968) (p. 593) (reward for catching bank robbers, only if no duty)

Police officers w/in jurisdiction, bank employees, persons not filing claim in accordance w/ reward rules can't get reward for catching bank robber.  Officer from another jurisdiction OK.

3 bank robbers caught as a result of efforts by bank employees, police officers, and others. When reward is offered to general public for performance of specified act, reward may be claimed by any person who performs such act, with the exception of agents, employees and public officials who are acting within the scope of their employment or official duties.  Police and bank employees not eligible (duty); some other helpers not eligible (did not comply with claim filing requirements).  Police officer from another jurisdiction eligible; gets entire $1.5k reward.

	Board of Comm'rs of Montgomery County v. Johnson (1928) (p. 595) (murderer flees KS)

Man chases down KS murderer in OK because he didn't pay for a meal, man then gets in shootout w/ murderer; would have suffered serious injury/death if not assisted by police; man first to tackle, but took group effort. Everyone gets portion of reward; police under no duty to capture KS murderer in OK.  (In spite of lack of foreknowledge that man was KS murderer).

	In re Estate of Lord v. Lord (1979) (p. 596) (Ks for svcs. w/in marriage invalid – duty)

Man marries 64-yr-old woman w/cancer, in reliance on oral K promising entire estate if he marries/takes care of her. But, 1 day after marriage, woman gives $10k to man, the rest to her sister.  Oral K void for public policy; marriage duty to care for spouse, shouldn't marry for $.

	Mistake – Part I

	Jackson v. Seymour (1952) (p. 597) (constructive fraud, brother buys land, finds timber)

Constructive fraud:  requires (1) confidential relationship (2) gross inadequacy in price.  Does not require actual dishonesty or wrongful intent, so long as the two criteria are fulfilled.

( sister / ( brother own adjacent land. 3rd pty. approaches ( to buy some of ('s/('s land; ( offers his land for $275, but he could not promise ('s land.  Notified ( of buyer's interest.  About 1 yr. later, ( in financial trouble (widow); wants to sell to 3rd party, no longer interested; ( offers to pay $275 (amt. he offered to sell his own land for) to help out (.  ( then finds timber, and makes 10x what he paid for land.  When ( becomes aware of timber value, tries to rescind K on basis of fraud/mistake, ( refuses.  ( sues, alleges fraud; but ct. finds neither knew of timber on remote part of ('s land.  ( tries to add mistake claim to suit, but too late in process.  But, ct. allows for constructive fraud.  ( trusted ( brother; confidential relationship (( widow, ( businessman, ( managed things for (); gross inadequacy of price (( made 10x purchase price from timber).  Ct. orders return to pre-K status quo (each party gets back value of what they gave, plus interest).

	Comment:  Fiduciary Duties (p. 601) (comparison of fiduciary/confidential)

Fiduciary is more of a commercial relationship; confidential is more personal; they overlap.  Both raise presumption of guilt through things like huge discrepancy between value/price.

	Sherwood v. Walker (1887) (p. 602) (cow K cancelled when cow pregnant; breeder v. meat)

When both parties are mistaken as to a fundamental aspect of K, can be rescinded, but if merely collateral aspect of K (not essential to substance/intent), then K cannot be rescinded.

( agrees to purchase cow from ( (clear bilateral K, promise of pmt., not unilateral, actual pmt.)  ( believes cow incapable of breeding (( breeds cows); ( sells cheap as meat.  App. ct. rev'd lower ct. decision enforcing K; mutual mistake.  Lack of breeding capacity ('s motivation to sell cow cheap (distinguished from unhealthy horse – healthiness not inherent; lack of capacity to breed seen as essential aspect of cow).  Barren cow worth $80, breeder worth $750.  K rescinded.  Dissent:  breeding capability not black and white; ( thought cow capable of breeding, took a risk (did not buy it for meat); ( made bad professional judgment thinking cow incapable of breeding; ( not mutual mistake but ('s bad judgment.  Ks cannot be rescinded because they are foolish or disadvantageous in retrospect.  No clause in K saying, if cow turns out to be a breeder, K invalid.

	Aluminum Co. of America v. Essex Group (1980) (p. 608) (generic example, ref. Sherwood)

It is not necessary for a mutual mistake to be mutually disadvantageous to rescind the K.

	Beachcomer Coins, Inc. v. Boskett (1979) (p. 608) (rare coin forgery; K rescinded)

If both (/( think something is real but it is fake, black & white, K rescinded, mutual mistake.  But in order to rescind where there is negl. inspection, must be able to restore status quo.

Rare "Denver-minted" dime; ( paid $450, sells to ( coin dealer for $500 – ( examined coin extensively before purchasing, believed it was genuine.  ( wants to sell to 3rd party for $700, but must obtain cert. of authenticity.  Coin examined:  forgery.  ( sues to rescind K.  Tr. ct. finds for ( due to ('s negl. inspection/investigation; but app. ct., classic case of mutual mistake, finds for (.  Genuineness of coin essential to K.  No bar for negl. if parties can be restored to status quo.

	Examples from Restatements re Mistake (mistake vs. error in judgment)

Posner sees all of these examples in terms of risk of loss allocation.

Rest 2d Contr § 152, comment b, illustration 1 (1981) (WHEN MISTAKE OF BOTH PARTIES MAKES A CONTRACT VOIDABLE)

If both A and B believe land contains valuable timber, but timber destroyed by fire, K voidable.

Rest Contr § 502, comment f, illustration 7 (1932) (WHEN MISTAKE MAKES A CONTRACT VOIDABLE)

A sells "what title he has" to Blackacre to B, A has no title to B, K not voidable. (???)

Rest Resti § 12, comment c, illustration 8 (1937) UNILATERAL MISTAKE IN BARGAINS

A knows B has mistakenly labeled an expensive gem as an imitation, pays 10¢ for it, B later realizes error and sues, B is entitled to restitution, A aware of mistake at the time of purchase.

Rest Resti § 12, comment c, illustration 9 (1937) UNILATERAL MISTAKE IN BARGAINS

A enters secondhand bookstore, finds rare book, low price, purchases for $1 from B, worth $50.  B is not entitled to restitution from A, error in professional judgment of worth, not clear mistake.

	UCC § 2–716 – Buyer's Right to Specific Performance or Replevin re Sherwood)
(1)  Specific performance may be decreed where the goods are unique or in other proper circumstances.

(2)  The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.

(3)  The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.

	Lenawee County Bd. of Health v. Messerly (1982) (p. 610) (who bears risk of loss analysis)

Substitutes more confusing system for Sherwood (collateral vs. material):  analysis of who bears risk of loss given contextual balancing of a variety of factors on a case-by-case basis.

Apartment complex sold, neither (/( knew septic system bad, P condemned, cannot be repaired, ( sues for rescission of K.  Purpose of K to generate rental income (collateral) but court wants a different test, risk of loss analysis (whether there was some sort of understanding given context).

Case decided, in spite of the above, on the basis of a K clause transferring all risk of loss to the (.

	Kull, Mistake, Frustration, and the Windfall Principle of Contract Remedies (p. 611)

Maintain the status quo when there is a K ambiguity that could be either a mistake or an error in judgment.  If K executory, rescind.  If not, don't automatically transfer the loss to the (.  Someone loses either way, admin. costs (ct.) high to reallocate loss, w/no benefit to society.

	Smith v. Zimbalist (1934) (p. 611) (violinist buys fake violins, only pays part of K, no Ds)

When K specifically states items to be of a certain kind, K unenforceable if items do not live up to description (in this case, violins labeled as Stradivarius/Guarnerius, but were fakes).

Violinist examines violins, calls them Stradivarius/Guarnerius, buys from violin collector, agrees to pay $8k, pays $2k deposit.  Discovers they are fakes, doesn't pay rest of K.  ( sues, but gets no Ds.  Both parties honestly mistaken, believed violins were genuine.  Description of violins in bill of sale, warranty that goods would "correspond to the description."  Governed by UCC § 2–313.

	UCC § 2–313 – Express Warranties by Affirmation, Promise, Description, Sample

(1)  Express warranties by the seller are created as follows:

(a)
Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise.

(b)
Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

(c)
Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.

(2)  It is not necessary to the creation of an express warranty that the seller use formal words such as "warrant" or "guarantee" or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller's opinion or commendation of the goods does not create a warranty.

	Gartner v. Eikill (1982) (p. 612) (( purchases land for commercial use, not zoned for that)

Failure of a party to investigate will not always preclude rescission.  When purchasing P from realtor, no duty to verify appropriate zoning for intended use; realtor's assurances that P zoned for commercial use induced reasonable reliance.  Mutual mistake, K rescinded.

	Mistake – Part II

	Elsinore Union Elementary School Dist. v. Kastorff (1960) (p. 612) (mistake on bid tab.)

Courts usually allow contractors to rescind bids in the case of honest mistake in tabulation.

( tabulated bid incorrectly (forgot to add in plumbing sub, $9,285); submitted bid, ( school district accepted (even verified w/( at bid opening that total was correct).  But ( did not have tabulation sheet with him.  Next day, checked w/accountant, found error, promptly notified ( of mistake.  ('s board met, refused to release ( from bid, sent K to (, ( refused to sign, ( Ks w/next lowest bid, ( then sues for Ds.  Court lets ( out of K, honest mistake (1) prompt notification of error (2) material element of K, not superficial error (3) bid rescinded before official acceptance.

Another case, ( contractor told ( of error, but agreed to K as bid, then sued for Ds.  Rejected.

	S.T.S. Transport Serv., Inc. v. Volvo White Truck Corp. (1985) (p. 617)

Courts allow Ks to be rescinded for unilateral error if (1) material mistake (2) in spite of reasonable care.  Unless (1) extreme negligence (2) detrimental reliance.  Clerical errors nearly always considered reasonable.  No useful purpose to society by enforcing these Ks.

	White v. Berenda Mesa Water Dist. (1970) (p. 617) (flood control K; misread maps as being project area (missed rocky hills, expensive to excavate), court still allows rescission)

Sometimes courts allow rescission for unilateral error when mixed mistake of fact/judgment.

( seeks to rescind bid; honest (but negl.) mistake in failing to correlate test maps w/spec (area of spec larger, included rocky hills).  Did not allow for excavation of more rocky areas in bid (more expensive).  Mixed error of fact/judgment, some negl., but court is merciful, allows rescission.

	Comment:  Information and Mistake (p. 618)

If mistake obvious to person receiving bid, courts sympathetic, will often cancel bid.  Construction bids a sort of unique exception area.  You can conceal expertise in an offer when expertise expensive to acquire, but when offeree receives a number of bids, it is clear when one is way out of the ballpark – knowledge costs nothing, most efficient allocation.

	The Warranty Alternative (p. 619)

UCC Warranty Sections – §§ 2–313, 2–314, 2–315, 2–316, 2–714(2).

	Hinson v. Jefferson (1975) (p. 619) (poor widow makes residential land purchase from realtor; soil problems, city won't approve for septic tank ( no home, no rescission for mistaken "assumption" but implied warranty that land fit for residential purposes)

Land sale not rescinded for mistaken "assumption"; but implied warranty allows for rescission provided that defects are the kind that cannot be discovered prior to purchase.

( (poor widow) buys land restricted to residential use (to build house); after purchase from ( realtor, city checks P, in flood zone, cannot grant permit for septic tank.  Land worthless for purposes it was purchased for.  Innocent mutual mistake – but mistaken assumption, not mistake of material fact.  Court refuses to rescind for mistaken assumption (1) too hard to differentiate between cases, too many subjective factors to consider, concern w/slippery slope (2) fears that anyone dissatisfied w/some aspect of land purchase will try to get out of K on this basis.  But implied warranty.  Land sold for residential purposes, ( should be suitable for those purposes.

Note:  courts carefully limit this application of implied warranty – most land sales final.

	Yepsen v. Burgess (1974) (p. 624) (new house construction – implied warranty)

In new house construction, most courts enforce implied warranty of fitness for habitation.

Caveat emptor (buyer beware) no longer applies in new home sales; unequal bargaining position; reliance on representations of builder/realtor; no way to check inside everything to make sure it is OK; similar to sale of goods (most people consider land itself secondary) ( implied warranty.

	Cook v. Salishan Properties, Inc. (1977) (no implied warranty for developer sale of land)

OR courts think that in the case of undeveloped land:  (1) land is an inherently risky thing to purchase (2) as with all things natural, land has irregularities (3) land purchaser's reliance is not as great as home buyers (you can check out the land pretty thoroughly) (4) no reason to shift risk back to the seller from the buyer, raises admin. costs and no benefit to society.

	Johnson v. Healy (1978) (p. 626) (innocent misrepresentation; house w/faulty foundation; Ds allowed, but reliance not expectation because cost to repair foundation excessive)

When seller innocently misrepresents condition of house to buyer to induce reliance on information/purchase, seller liable for Ds, but only reliance Ds if expectation Ds excessive.

( buys house from ( ($17k) (first house ( had built, but didn't divulge); ( says nothing wrong with house; but settling, improper fill placed on lot beneath building before ( bought it, extensive D.  ( argues no knowledge of problem; but his statements induced reliance, ( ( entitled to recover.  But ( wants cost of repairs, plus cost of new foundation ($27,150) – exceeds cost of house.  ( wants Ds to be value of property as sold vs. value of property as-is (hard to measure).  Expectation Ds excessive in case of innocent misrepresentation when Ds exceed cost of house (in one quoted case, if they are half of original value).  Unreasonable economic waste.  ( entitled to reliance Ds:  repair costs, but not to cost of other improvements on house.  Must itemize and submit proof to court.  (('s earlier offer to settle also disregarded as basis for Ds).

	Note:  Classifying Misrepresentation (p. 630)

Three forms of misrepresentation:  Intentional; negligent; innocent (Johnson).  Evil intent not always required for intentional misrepresentation – reckless failure to correct misstatements or misleading statements made by others in certain circumstances, or making statements that you are ignorant of the truth/falsity of and acting like you have knowledge.  For negligent misrepresentation, held to duty of care when supplying information if (1) you have a pecuniary interest, or (2) it is in the course of one's business, profession or employment.

	Cushman v. Kirby (1987) (p. 632) (sulfur water in house (( said water hard) – Ds)

Misleading partial statements/misstatements of material fact made to induce reliance in a transaction are fraudulent, and actionable if there is reliance on the information.  Also, duty to speak if you hear a misstatement and fail to correct it when you know it to be false.

(s purchase house from (s.  (s, prior to purchase, saw water treatment system and asked what kind of water they had.  ( wife said it was hard water, but drinkable w/treatment.  Water actually sulfur water (both ( wife/husband knew).  (s relied on info., didn't find out until after sale that water stunk, required Clorox, plus system required repairs of $1k even to get barely tolerable drinking water.  (s hook up to city water supply instead ($5k + annual water bills), then sue for Ds.  Wife guilty of fraud for partial misleading disclosures w/conduct inducing buyer to rely on info. and not investigate further, in order to get desired result (house sale).  Husband guilty, contingent on wife's guilt, for not correcting wife's wrong/misleading description of water.  (s get full Ds ($6,600) – (s argue for Ds only to fix water treatment system, but even when in good repair still not quality indicated by (s.  Hooking up to city water supply solved problem, ( cost of hookup correct measure of Ds (otherwise variance in P value before and after injury).

	Eytan v. Bach (1977) (p. 635) (fake antique paintings; cheap; buyer thought they were old)

No duty for seller to disclose the obvious, unless asked, ( no Ds for lack of full disclosure.

(s purchased paintings from (; paintings antiqued, but actually new; ( made no express representation that paintings were old; sold them for only $50 each.  (s had displayed interest in age of paintings when inspecting them, and argue that seller had duty.  Court says No – seller did not have duty to disclose the obvious (low cost put buyer on notice that paintings fake antiques).

	Matthews v. Kincaid (1987) (p. 637) (generic example)

No duty to disclose where (1) arm's length (2) info. of type that buyer is expected to discover independently through inspection/inquiry.  (Lack of off-street parking obvious fact of apt.)

	Federal Dep. Ins. Corp. v. W.R. Grace & Co. (1989) (generic example)

Every bargaining relationship is not fiduciary; no need to disclose everything (esp. if matter of public record) but if, for example, house flooded before loan signed, disclosure required.

	Hill v. Jones (1986) (p. 637) (generic example)

Vendor has duty to disclose material facts to (1) correct wrong statement (2) correct wrong basic assumption (3) correct mistake re contents/effect of writing (4) if fiduciary/confidential.

	United States v. Dial (1985) (p. 638) (generic example)

Liability is narrower for nondisclosure than for active misrepresentation.  Idea that it is OK not to disclose all facts in order to give incentive for people to discover true value of things by allowing them to profit from their discovery (e.g. oil under field you are trying to purchase) but no taking advantage of people – if you give someone 2 $1 bills when they ask you to break a $10 bill because you know they cannot read and won't know, that is fraud.

	Impossibility – Part I

	Taylor v. Caldwell (1863) (p. 638) (concert hall burns; K cancelled, implied condition)

A condition can be implied by the circumstances of a K, such that if the continuing existence of something is basis of K, and that something no longer exists, K cancelled w/out penalty.

( agrees to rent ('s hall (w/certain services) for 4 concerts at £100 per day.  Prior to concert, hall destroyed by fire.  Can ( get Ds for losses as a result of not being able to use hall per K?  No.  Although contractor must perform or pay Ds in most positive/absolute Ks absent express/implied condition, a condition is implied when fulfillment of K depends on continued existence of something that is destroyed.  Applies in Ks where one party to K dies.  (Old English law, if something was sold, and destroyed prior to delivery, person still had to pay.)  If loaned/pawned P destroyed, borrower/bailee not liable for return of P.  Hall destroyed, neither (/( at fault, K void.

	Roberts v. Lynn Ice Co. (1905) (p. 642) (ice house burns, lease not license, ( must pay rent)

( leases ice house from ( for 9½ months, extended to 3 yrs.; building burns; ( has to pay rent if lease, "exclusive possession of the premises against the world, including the owner," but not if merely a license.  Ct. finds it was a lease; ( has to pay the remainder of the rent.

	Harrison v. Conlan (1865) (p. 642) (priest dies; organist cannot get $ for rest of K)

When priest and not church employs organist, when priest dies, K obligation ceases.  Organist had 3 mo. K, only played 1 mo., ( only gets $21.67 against estate (full K was $50).

	Tompkins v. Dudley (1862) (p. 642) (school-house burns just prior to completion)

Substantial completion prior to fire is not enough to shift losses from contractor to buyer.

( contractor wants payment from ( school district for substantial completion of school-house that burned down.  But, not yet transferred to owner.  K for delivery of complete building, not for the steps up until that time.  If ( wanted to shift risks to (, ( should have stipulated in K.  No Ds.

Court reasons that building still could be rebuilt under K and ( would have to pay for it.

	Garman Bros. v. Hoover (1928) (p. 645) (partly completed home destroyed by fire, rebuilt)

When future owner (() takes out insurance on home as it is being built, and due to fire partially completed home is destroyed, and ( collects on insurance for progress payments, the builder cannot claim payments as a deduction from the K price when home is rebuilt.

	Carroll v. Bowersock (1917) (p. 645) (( installing reinforced concrete floor; fire; only Ds for parts actually added permanently to building)

When contractor is improving on existing structure, and structure is destroyed, K cancelled, but quantum meruit Ds only for improvements permanently added (no Ds for temporary structures needed to prepare for installation of permanent structures).  Not reliance Ds.

( installing reinforced concrete floor in ('s warehouse; warehouse destroyed by fire; ( collected on insurance (irrelevant); K cancelled due to fire, but restitution for permanent improvements to ('s warehouse.  Court differentiates between things installed that were actually parts of the final structure (Ds), vs. things temporarily placed in building to support the later addition of permanent improvements, to be removed before completion (no Ds) or even things capable of being removed (rods), not permanently attached (no Ds).  Dissent wants payment of Ds for rods.

	Olsson v. Moore (1992) (p. 648) (Ds for renovations to house not yet sold, restitution)

If you permit someone to make improvements to your home in anticipation of sale, and home burns down, because home is not yet theirs, restitution Ds for benefit conferred w/consent.

(s make $5k improvements to ('s home in anticipation of sale (but terms of K not agreed); ( still could have sold to someone else; ( gave permission to make improvements; house burns down prior to sale; ( collects insurance, won't pay back (s; court orders Ds of $4.8k, restitution.  There was no K for sale, ( equitable ownership (risk allocated to ( due to imminent sale) doesn't apply.

	Lincoln Welding Works v. Ramirez (1982) (p. 649) (sub sheet-piling work D'ed by flood after ( had already paid, risk shifted to (sub's obligation tied to main K) sub has to repair)

General contractors can K out of the default risk allocation rule by tying the sub's K to the main K, so that the work is not complete until the main K is accepted in its entirety, ( any D to sub's work prior to completion of main K has to be repaired by sub at no additional cost.

	Uniform Vendor and Purchaser Risk Act § 1 (p. 650)

If neither title nor possession has been transferred, and P destroyed/taken by eminent domain, purchaser entitled to refund of all payments.  If either legal title or possession has been transferred, and P destroyed/taken by eminent domain, purchaser liable for full K price.

	Comment:  Risk and Insurance in Land Purchases (p. 651)

Equitable conversion:  upon entry into real estate K purchaser becomes equitable owner.  But, if P gets D'ed, and vendor has insurance and gets Ds, no windfall allowed, purchaser can sue for specific performance of K, to purchase damaged P from vendor for original K price minus whatever additional $ vendor received from his insurance policy in excess of K price.

	Restatement of Contracts, Second § 264 – Prevention by Government Regulation or Order (p. 652)

If the performance of a duty is made impracticable by having to comply with a domestic or foreign governmental regulation or order, that regulation or order is an event the non-occurrence of which was a basic assumption on which the contract was made.

Comment:
a.  Rationale.…  It is "a basic assumption on which the contract was made" that the law will not directly intervene to make performance impracticable when it is due.…  With the trend toward greater governmental regulation, however, parties are increasingly aware of such risks, and a party may undertake a duty that is not discharged by such supervening [actions], as where governmental approval is required for his performance and he assumes the risk that approval will be denied.  Such an agreement is usually interpreted as one to pay the damages if performance is prevented rather than one to render a performance in violation of law.…

	Louisville & Nashville R.R. Co. v. Crowe (1913) (p. 652) (interstate rail pass made illegal)

If K is lawful when made, but is terminated in compliance w/later govt. regulation, if party forced to terminate has already received benefit under K – in this case a strip of land in exchange for lifetime supply of interstate rail passes (later made illegal by Supr. Ct.), to the extent the other party has not been compensated money Ds will be awarded (this case, $200).

	The Isle of Mull (1921) (p. 653) (British military requisitions ship; K cancelled, no Ds)

No compensation for cancellation of Ks w/foreign companies whose militaries requisition their equipment, preventing K from continuing – K voided (you pay only for what you have received, but you get no Ds for the difference between the K rate and the going market rate).

	Kel Kim Corp. v. Central Markets, Inc. (1987) (p. 654) (skating rink K nullified, no insur.)

Difficulties obtaining a certain level of insurance do not fall within doctrine of impossibility.  Force majeure clause construed narrowly to include only those items specifically listed.

( leased space for roller skating rink; ( insisted on a certain amount of insurance ($500k per person, $1m per accident); ( had rink six years w/out incident; problems in insurance market, policy cancelled; ( tried, couldn't find insurer willing to provide coverage; argues impossibility based on force majeure clause.  Court rejects argument and nullifies K.  Force majeure clauses narrowly construed, unless specific event listed K cannot be enforced minus impossible clause.

	Bunge Corp. v. Recker (1975) (p. 656) (bad weather, ('s crops destroyed, ( gets Ds on K)

Unless K for goods states that the goods have to come from a particular place, a natural disaster does not relieve the vendor from providing goods to the vendee at the K price.

( K w/( to purchase 10,000 bushels of soybeans for $3.35 per bushel due Jan. 1973; bad weather hits; ('s loses crops, cannot deliver.  Provision in K for extension at election of (.  ( demands K performance, and gives 3-mo. extension to Mar. 31, 1973.  Prices rise even higher (from $4.98 to $5.50).  (Tr. Ct. believes ( acted in bad faith, knew prices would rise, used extension to get more Ds, so Ds limited to original K cutoff).  However, bad faith (type of fraud) has to be pled as a defense, and requires a greater degree of particularity in pleading.  Case remanded to allow ( to amend pleading, and for Tr. Ct. to determine bad faith.  If no bad faith, Ds at higher Apr. 2, 1973 rate.  But, basic issue of Ds clear – K did not include provision saying soybeans had to come from the specific farm that was destroyed (( could purchase and resell to (), ( act of God N/A.

	Mineral Park Land Co. v. Howard (1916) (p. 660) (gravel wet; drying too expensive)

Prohibitive cost sometimes enough to invalidate K (technically possible, but impracticable).

Beginnings of commercial impracticability doctrine.  ( contractor Ks to obtain all gravel from ('s land during bridge construction. Some gravel/earth below water level (unanticipated), requires dredging/drying (10-12x cost); ( only takes the gravel/earth that is not below water level.  Taking all gravel/earth is not impossible, but commercially impracticable.  ( excused.

	Impossibility – Part II

	American Trading & Prod. Corp. v. Shell Int'l Marine, Ltd. (1972) (p. 660) (Suez canal closed due to war; ( owner of ship forced to carry ('s goods on longer route; no Ds)

In shipping Ks, impossibility/commercial impracticability N/A for change in route due to outside circumstances, even if expectation of both parties that particular route would be used, and prices reflect that route.  Unless K specifically conditional on route it will not be implied from background circumstances, esp. if alternate route is generally acceptable alternative.

( owner of ship; ( charters ship from TX to Bombay; K for $14.25 per long ton of cargo (lube oil), plus $0.85 surcharge for passage through Suez canal; but not specifically conditional on Suez passage; boat leaves, then ( sends $ pmt.; when ship in transit, problems at Suez Canal (war); ship proceeds but with warning of possible problems; ( then asks to alter K; ( will not give permission to alter K, insists that delivery of cargo unconditional under K; ( backtracks and goes around S. Africa; sues for Ds (K cancelled for impossibility/commercial impracticability, quantum meruit).  Not impossible (K does not require specific route in spite of rates based on Suez passage; inadequate proof of allocation of risk to (); not commercially impracticable (route around S. Africa acceptable alternative); losses not enough for cancellation (K $417k; Ds 132k).

	L. N. Jackson & Co. v. Royal Norwegian Gov't (1949) (p. 663) (impracticability)

Learned Hand:  basically, change in circumstances rarely excuses performance.  "For instance, although a promise to perform personal service is excusable by the death of the promisor, it would not be so, if the promisor knew that his death was imminent."

	Maple Farms, Inc. v. City School Dist. (1974) (p. 664) (milk price (; K still enforced)

Govt. mandated price increase on milk not enough to invalidate K even though supplier of milk to school district to lose money on K; price increase foreseeable.  See UCC §2–615.

	UCC § 2–615.  EXCUSE BY FAILURE OF PRESUPPOSED CONDITIONS
Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:

(a)
Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed ahs been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.

(b)
Where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture.  He may so allocate in any manner which is fair and reasonable.

(c)
The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.   [this is similar to Restatement of Contracts (Second) §265]

	Mishara Constr. Co. v. Transit-Mixed Concrete Corp. (1974) (p. 664) (concrete subK)

Labor problems can make a K commercially impracticable, if not foreseen by contractors.

( g.c. on housing project, ( sub (concrete); labor problems, 2 mos. w/out any work on K, then pickets for 2 yrs. until project complete.  (, only sporadic concrete deliveries.  ( had to locate alternate source, sues for Ds to cover.  Judge refused to instruct jury that ( had to comply w/K irrespective of labor problems.  Aff'd.  Labor problems can enable a finding of commercial impracticability, if they were not foreseeable at time K made, ( beyond scope of risks assigned.

	Dawson, Judicial Revision of Frustrated Contracts:  The United States (p. 665)

Westinghouse Electric had promised to supply uranium for a number of nuclear plants at $8–$12/lb. (price in meantime rose to +$40/lb.).  Would have been forced to go through w/K if parties had not settled (partly out of pity; Westinghouse would have gone bankrupt from K).

Dawson believes that judges should not rewrite Ks and then enforce; either rescind, or enforce original K. (compares to Sherwood v. Walker; neither the owner or the purchaser would have been satisfied had the court enforced the K for the pregnant cow, and raised price accordingly.)

	Krell v. Henry (1903) (p. 667) (flat rental to see coronation; king sick; K cancelled)

Condition can be implied (voiding K) based on background assumption not technically necessary for the fulfillment of the actual written conditions of the K, but clearly necessary given the underlying purpose of the K.  Expands Taylor v. Caldwell (fire in music hall).

( rented flat for two days (not nights) to (.  ('s solicitor advertised flat for viewing coronation procession; ( had discussions w/ ('s housekeeper about suitability for that purpose.  But actual written K did not mention coronation, only rental.  Edward VII got sick, coronation cancelled.  ( had put down £25 of £75 rent; refused to pay balance.  ( sues for £50; ( countersues for return of £25 based on impossibility of K fulfillment (countersuit later dropped).  Court willing to apply Taylor v. Caldwell, in spite of possible literal fulfillment of K, due to understanding of parties that purpose of rental was to view coronation.  Possible slippery slope, e.g. taxicab to race that is cancelled; refuted based on fact that travel to another city by cab is not necessarily connected with race, whereas rental of flat for two days during coronation procession precisely because it is in close proximity is necessarily connected to that event – no K would exist w/out coronation.  (Cancelled coronation announced before $ due, ( ( able to cancel K before K payment due).

	Chandler v. Webster (1904) (p. 670) (no recovery of deposit, or amt. due prior to event)

Limits Krell; if $ already paid as deposit, or due before frustrating event, hirer can't recover.  Parties left suspended where they would be in the K had the unexpected event not occurred.  This has been rejected in America (UK decision).  Also later rejected in Fibrosa below.

	Fibrosa Spolka Akcyjna v. Fairbairn L.C.B., Ltd. (1943) (p. 671) (rejects Chandler)

( UK co. makes textile machinery for installation in Poland for (; war; ( unable to deliver; $1k deposit already paid by (; ( refuses to return $ (substantial work done); suspension rejected – court orders return of $1k due to impossibility of performance despite seller's loss.

	Law Reform (Frustrated Contracts) Act (1943) (p. 671) (UK parliamentary response)

Compromise:  no recovery based on reliance, but if deposit demanded back, deductions.

	Angus v. Scully (1900) (p. 672) (US case allows quantum meruit for halfway moved house)

A much more lenient standard than Carroll (flooring installation, only what was incorporated into house) – restitution allowed for house moving services (house burned while in transit).

	Albre Marble & Tile Co. v. John Bowen Co. (1959) (p. 672) (sub gets $ for samples)

Really lenient, allows recovery for samples, shop drawings, etc. prepared by sub but never incorporated into a final product – one reason court allows this is the culpability of the g.c. (failing to comply w/statutory requirements for bid preparation) – fault taken into account.

	Restatement of Contracts (Second) §272, comment b – IMPOSSIBILITY/FRUSTRATION

Recovery in impossibility and frustration cases "may go beyond mere restitution and include elements of reliance by the claimant even though they have not benefited the other party."

	Lloyd v. Murphy (1944) (p. 672) (govt. restrictions on wartime new car sales; K still valid)

K not invalidated due to unanticipated difficulty in performance (even if govt. restriction); only impossibility or near impossibility justifies rescission based on commercial frustration.

( owns P in Beverly Hills; leases to ( for specific purpose of selling new cars (restrictions on other uses); wartime, govt. restricts new car sales (but foreseeable); ( explains effect of restrictions on (; ( grants permission to use P for add'l purposes and to sublet, even offers to reduce rent; ( repudiates; ( rents to other tenants, sues for Ds.  ( argues commercial frustration; but ( continues selling new cars at other locations.  Court says commercial frustration possible w/leases, but requires total/nearly total destruction of purpose of K as understood by both (/(.  K can be voided even if performance possible, if actual but not literal failure of consideration.  But if risk foreseeable then K should provide for it, otherwise ( liable.  Rescission limited to cases of extreme hardship; ( has to prove (1) risk of frustrating event not reasonably foreseeable, and (2) value of counterperformance totally/ nearly totally destroyed.  ( knew restrictions on cars likely at time of K (public knowledge); K still valuable (( had other new car dealerships operating in spite of restrictions); everyone inconvenienced by war, no excuse to rescind K, ( liable for Ds.

	Weyerhaeuser Real Estate Co. v. Stoneway Concrete, Inc. (1981) (p. 676) (strip mining K rescinded for commercial frustration; anticipated 2 yrs., but 5 yrs and still no permits)

Strip mining K rescinded in spite of unconditional requirement for minimum rental payment; intention of clause was to prevent laziness of contractor, and not to guard against something as unforeseen as massive environmental protests preventing approval of permits.

( rents P to ( for strip mining; both anticipate 2 yrs. to get permits; but massive environmental protests; 5 yrs. of litigation/applications for permits, still no authorization to strip mine; ( gives up, cancels K.  ( sues for minimum rental payment per unconditional K clause.  Tr. ct. finds for ( because (1) parties agreed upon remedy in event K became economically unfeasible; (2) pmt. of rent not conditional upon success.  App. ct. rev'd.  (1) frustration of purpose (2) ( not at fault (3) flood of environmental legislation/litigation not anticipated.  Dissent:  events foreseeable.

	Chase Precast Corp. v. John J. Paonessa Co. (1991) (p. 676) (concrete barriers canceled)

If g.c.'s main K allows for cancellation of all/part of K, and part of K canceled w/out fault of g.c., if sub knows main K allows cancellation, sub shares risk, unless sub Ks around it.  

( sub had subK w/( (concrete median barriers), who had K w/MA Dept. of Public Works to construct road.  Public protest re concrete median barriers replacing grass median strips.  ( advised ( ASAP to stop production; ( complied.  Dept. canceled concrete barrier portion of K.  ( paid ( for all barriers produced/delivered (about half).  But ( still sues for remainder of K.  ( wins on basis of frustration of purpose.  Unanticipated protests.  Ct. applies § 265 below.  (Frustration of purpose ( commercial impracticability in UCC § 2–615).  Because sub aware of possibility of g.c.'s K or portions of K being canceled by Dept. (standard K), sub assumed risk.

West Los Angeles Inst. for Cancer Research v. Mayer (1966) (p. 680) (in Chase footnote)

"[F]oreseeability of the frustrating event is not alone enough to bar rescission if it appears that the parties did not intend the promisor to assume the risk of its occurrence."

	Restatement (Second) of Contracts § 265 (1981) – FRUSTRATION OF PURPOSE
"Where after a contract is made, a party's principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary." (similar to UCC § 2–615.)

	Unconscionability

	Wollums v. Horsley (1892) (p. 680) (farmer sells land, 40¢ worth $15, unconscionable)

Harsh bargain, naïve farmer, under gross misapprehension of value of land, misled by (, K unconscionable, unenforceable in equity for specific performance, but Ds for $ paid on K.

(, naïve, aging, diseased farmer, agrees to sell oil/gas/mineral rights to land to ( for 40¢ an acre.  ( aware that (1) RR is possibly going in nearby (2) mineral rights ( worth more due to ability to transport.  Land valued at $15 an acre.  No action on K for 9 months.  Then, ( refuses to survey land as requested by (, second thoughts, wants to cancel K.  ( sues for specific performance.  App. ct. reverses tr. ct. and finds for (, refusing to enforce specific performance on grounds of unconscionability (see above). Ds for any $ paid by (, but too harsh a bargain for ct. to enforce.

Note: ( was not guilty of any sort of fraud (simply didn't say anything), but still unconscionable.

	Kleinberg v. Ratett (1929) (p. 682) (P, sold w/out mention of buried pipe, no specific perf.)

If K can't be rescinded (no fraud, only omission), sometimes cts. won't enforce specific perf.

(s purchase P from (, unaware of buried pipe (part of natural stream).  ( did not mislead, did not divulge.  Water course not encumbrance.  No fraud, no rescission.  But no specific perf., only Ds.

Note:  lower standard for refusing specific performance for undue hardship, than for rescission.

	Seymour v. Delancy (1824) (p. 683) (drunk makes K, dies, unclear whether disparity in $)

When there is conflicting evidence of disparity in value, court enforces specific performance.

( makes K w/decedent to sell 1/3 interest in lots in exchange for 2 farms.  (s sue ( heirs for specific performance.  (s argue unconscionability, decedent a drunk, $5-6k value of 1/3 interest vs. $12,686 value of farms.  But conflicting evidence, ( argues that 1/3 interest worth $10,856 (also decedent owned other 2/3, so K makes sense).  Ct. enforces specific performance of K.

Dissent: $ difference, decedent drunk, suspicion of fairness, equity shouldn't enforce, jury better.

	Marks v. Gates (1907) (p. 684) (speculative % of any P bought in AK; no specific perf.)

Bargains made in the dark are often unenforceable if subsequent events make it unjust.

( forgave debt of $11,225 to ( plus pmt. of $1k in exchange for speculative 20% interest in any P ( purchased in AK thereafter.  Later, ( acquires $750k of P in AK ($150k interest in P owed ( under K).  ( sues for specific performance.  Denied.  K valid, but no enforcement in equity, possible Ds if tried at law.  Rule stated:  no Ds in equity unless ( would be entitled to specific performance but for intervening facts (destruction of P, conveyance of P to innocent 3rd party).

	Courts of Equity awarding Ds in addition to or in lieu of specific performance (p. 684)

Courts of equity can, once they have jurisdiction, award Ds (1) to supplement specific perf. where D has been done already due to initial breach (2) even substitute Ds for equitable relief (clean-up principle).  But, problems w/ 7th Amendment right to jury trial for legal issues.  

Dilemma  ( tries to prove wide disparity in values to defeat specific performance, then if Ds decided by same judge in equity, harder to take contradictory positions, huge liability.

Note most of the time when actions defeated in equity, action will not be brought at law.

	Waters v. Min Ltd. (1992) (p. 687) (girl on drugs, Ks away annuity, unconscionable)

If the sum total of the provisions of a K drive too hard a bargain, courts will not enforce. Factors (1) ( naïve person (2) (s superior bargaining power (3) gross disparity in values.

( injured in accident when 12 yrs. old, settlement at 18, valuable annuity.  21, became involved w/ one of the (s, got her on drugs, tricked her into selling annuity to other (s, negotiated deal for her, ( gave up annuity w/cash value of $189k, guaranteed lifetime value of $694k, for $50k.  Only $25k paid, w/$7k removed for ('s debt.  Unconscionable, K rescinded.  ( only ordered to pay back $17k she actually received. (Also constructive fraud, ( in fiduciary relationship w/(.)

	Williams v. Walker-Thomas Furniture Co. (1965) (p. 692) (welfare mom, furniture K)

Unconscionability defined as an absence of meaningful choice (gross inequality of bargaining power) together w/K terms that are unreasonably favorable to one party.

(, mother of 7 children, on govt. assistance, buys furniture on installment basis.  Add-on K – every new item's financing contingent upon previous items being added to K as collateral in the event of nonpayment.  K started in 1957, stereo added in 1962 (only owed $164 on prior purchases, stereo cost $514.95), ( defaulted, ( sues for replevy of all items purchased since 1957.  ( ignorant, thought items were hers once enough $ had been paid on them, hadn't read K.  No fraud, K not contrary to public policy at the time.  But possibly unconscionable (see above).

Note:  interpretation, 2 factors necessary to find agreement unconscionable under Williams:
(1) procedural: characteristics of one of the parties or methods of reaching agreement that cast suspicion on arrangement (2) substantive: harsh impact of the terms on one of the parties.

	Statutory protection from unfair and deceptive trade practices in every jurisdiction…

Consumer movement has resulted in statutory protection, including some jurisdictions w/ unconscionability provisions, or provisions permitting a public agency to sue on your behalf.

	Smith v. Price's Creameries (1982) (p. 695) (cancellation of dairy distributorship in compliance w/K's termination clause not unconscionable, even though harsh)

K termination clauses that are fairly bargained for at arm's length are almost always enforced, irrespective of possible "unconscionability" or lack of good faith at time of termination.

(s (for ($100k) purchase equipment, set up shop to be wholesale milk distributors for (.  (s/( enter into written K, termination at-will w/30 days notice for any reason, plus (s agreed not to compete in region for 2 years (harsh).  ( assures (s that K will not be cancelled unless performance unsatisfactory (but oral statements prior to execution unenforceable).  ( after about 6 mos. cancels K, says performance unsatisfactory ((s disputes).  ( 28-yrs-old, not naïve, had worked in dairy industry, some college.  Arms-length negotiations, no fraud, mistake, illegality.  K clear, plain wording of K, at-will termination w/30 days notice by either party, irrelevant that performance was satisfactory – harsh consequence, but not unconscionable.  Not violation of good faith in performing K, because ( performed K, termination clause part of K.  Good faith only relevant if ( entered into K with bad faith, but bad faith acceptable at time of breach.

See Corenswet, another termination clause enforced in spite of bad consequences for (.
(Public policy favors easy end to soured relationships in the form of termination clauses.)

	UCC § 2-302.  UNCONSCIONABLE CONTRACT OR CLAUSE
(1)  If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

(2)  When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

	UCC § 1-203.  OBLIGATION OF GOOD FAITH
Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.

	Tymshare, Inc. v. Covell (1984) (p. 698) (generic example, cites Lucy, Lady Duff-Gordon)

Many times courts say contracts are unconscionable, when what they really mean is that the parties' reasonable expectations are not reflected in the K language.  Ct. says result the same.  Also, difference between violations of good faith and legality of K provisions – you could make good faith effort to enforce penalty clause for K default and the clause is still illegal.

	Restatement of Contracts, Second § 205 – Duty of Good Faith and Fair Dealing (p. 699)

Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.

Comment:
a.  Meanings of "Good Faith." … The phrase "good faith" is used in a variety of contexts, and its meaning varies somewhat with the context.  [Here the phrase] emphasizes faithfulness to an agreed common purpose and consistency with the justified expectations of the other party; it excludes a variety of types of conduct characterized as involving "bad faith" because they violate types of conduct characterized as involving "bad faith" because they violate community standards of decency, fairness, or reasonableness.  The appropriate remedy for a breach of the duty of good faith varies with the circumstances.…

d.  Good Faith Performance.…  [T]he obligation [of good faith in performance] goes further than [subterfuges and evasions]:  bad faith may be overt or may consist of inaction, and fair dealing may require more than honesty.…  [T]he following types [of bad faith] are among those which have been recognized in judicial decisions:  evasion of the spirit of the bargain, lack of diligence and slacking off, willful rendering of imperfect performance, abuse of a power to specify terms, and interference with or failure to cooperate in the other party's performance.

[When this section was before the annual meeting of the ALI in 1970, Robert Braucher, the Reporter, said "I don't think you can find a case in the whole history of the common law in which a court says that good faith is not required in the performance of a contract or in enforcement of a contract.  Now, the trouble with this section, of course, is that it's very general, very abstract.…  Anyway, the principle is to be found in judicial opinions.  I haven't invented it."  47 A.L.I.Proc. 489–491 (1970).]

	Gianni Sport Ltd. v. Gantos, Inc. (1986) (p. 699) (( cancels K for fad clothes at last minute (permitted under K) then negotiates big reduction in price; unconscionable)

Clauses allowing last-minute cancellation of orders may be unconscionable, esp. if (1) adhesion (2) un= bargaining power (3) goods made to order, drop rapidly in value if not sold.

( clothing manufacturer; ( retailer.  (/( enter into K for ( to purchase clothing (made to order); adhesion K, big retailer w/market power over manufacturers, ( prints clause on back of PO allowing cancellation at any time prior to shipping of goods.  Ordered on 6/10/80, due 10/10/80, canceled end of 9/80.  Struck down as unconscionable (see above).  Court would not have struck down if there had been equal bargaining power, or ability to hold goods for later sale.

Note:  cases like Gurfein allow cancellation prior to shipping as fair inducement to buy goods.  

	Martin v. Joseph Harris Co. (1985) (p. 702) (farmers buy defective seeds; disclaimer of implied warranty of merchantability; unconscionable)

Unconscionability based on (1) unequal bargaining power (2) disclaimers were not explained (3) technical, legalistic disclaimer (hard to understand) (4) not freely bargained for.

	Four ways unfair terms are regulated (p. 702)

(1) Compulsory contracts (utilities forced to K at reasonable rates; insurance companies although not forced to K subject to statutory rate control);
(2) Prohibited terms (no penalty clauses, public policy exceptions, illegality);

(3) Requirements of form (disadvantageous clauses must be conspicuous, e.g., large bold type – noncompliance won't necessarily invalidate K but can be added to other evidence);
(4) Balancing the standard form (encourage cooperation of all interested parties, as represented by trade associations, in creating forms; or, have the forms created by a neutral third party, e.g. American Institute of Architects creating forms for g.c. and owner)

	V. The Rights and Duties of Nonparties

	Third Party Beneficiaries

	Lawrence v. Fox (1859) (p. 855) (B owes A $, B gives A's $ to C, C to pay A, C keeps A sues)

3rd party "creditor beneficiaries" can recover Ds w/out privity, even if no trustee involved.

( loaned $300 to Holly; Holly loaned $300 to ( for one day, on condition that ( would pay (.  ( keeps $, claims (1) no consideration (but ct. considers loan for a day adequate) (2) no privity (but privity implied if K made to benefit 3rd pty.) (3) ( not trustee (e.g., $ not given specifically to repay) but doesn't matter, ( has cause of action regardless (breach of trustee relationship more serious consequences) (4) Holly could have discharged ( from K (but he didn't).  ( gets $344.66.

Concurrence believes agency was involved (( make promise to ( through Holly his agent).

Dissent wants actual privity, believes because K could have been annulled ( should not recover directly from (, exception only for trust/agency cases (does not believe agency was involved).

	Seaver v. Ransom (1918) (p. 861) (niece supposed to get $ from uncle who promised aunt he would compensate niece for not getting house from aunt, due to badly drafted will)

Niece close enough relative to be covered by "close relationship" exception allowing 3rd party donee beneficiary to recover for failure to follow through with oral promise.

Uncle ((-estate) drafts will for aunt; OK except doesn't give niece the house (gives it to uncle instead).  Not enough time to redraft, but aunt signs on promise that uncle will leave $ in his will for niece.  Uncle dies, doesn't leave $.  No duty under trust (trust would occur if uncle had been given house to hold onto for niece's benefit).  But exceptions allowing 3rd parties to sue w/out privity: (1) pecuniary interest (creditor beneficiary) (2) close relationship, purpose to provide for future benefit of relative (niece qualifies) (3) public Ks (made by municipality for protection of inhabitants).  All exceptions only apply where there is payment or direct service to 3rd party provided for in K.  Promise to add niece to will qualifies as payment.  Judgment for ( for $6k.

	Restatement of Contracts, Second.  §302.  INTENDED AND INCIDENTAL BENEFICIARIES
(1) Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either

(a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or

(b) the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.

(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary.

Comment: …

d. Other intended beneficiaries.  Either a promise to pay the promisee's debt to a beneficiary or a gift promise involves a manifestation of intention by the promisee and promisor sufficient, in a contractual setting, to make reliance by the beneficiary both reasonable and probable. Other cases may be quite similar in this respect. Examples are a promise to perform a supposed or asserted duty of the promisee, a promise to discharge a lien on the promisee's property, or a promise to satisfy the duty of a third person. In such cases, if the beneficiary would be reasonable in relying on the promise as manifesting an intention to confer a right on him, he is an intended beneficiary. Where there is doubt whether such reliance would be reasonable, considerations of procedural convenience and other factors not strictly dependent on the manifested intention of the parties may affect the question whether under Subsection (1) recognition of a right in the beneficiary is appropriate. In some cases an overriding policy, which may be embodied in a statute, requires recognition of such a right without regard to the intention of the parties.

	Robson v. Robson (1981) (p. 883) (estranged wife cut out of K between husband and dad; sues for enforcement of prior K; donee beneficiary ( no recovery)

3rd party "donee beneficiaries" cannot recover for interests that have not yet vested in them if both parties to the K agree to cancel the gift through amendment (but creditor beneficiaries have cause of action due to (1) transfer of preexisting duty to promisor (2) reliance (3) rights deriving from K law.  Donee beneficiary:  no reliance, no preexisting duty, gift not K law.

(/son each 50% owners of company; agreed in K that upon death of one, the other received the 50% shares, and agreed, amongst other things, to support the wife of the decedent ($500 per month).  Son/( wife become estranged, divorce not yet final; (/son change K to cut out ( (follow correct procedures), 2 days later son dies.  ( sues as 3rd party donee beneficiary.  Judgment for (.  No preexisting duty to ( motivating K; no reliance by (; gift may be revoked by donor at any time prior to vesting (until delivery no gift).  Also no lack of consideration (son benefited by discharging contingent rights of wife he no longer loved, ( released from obligation to pay).  Ill. courts also have policy not to interfere w/executed K modifications even w/out consideration.

But some courts (e.g. PA) hold that rights of donee beneficiary vest indefeasibly at time of K.

	Meyer v. Walker-Smith Grocer Co. (1910) (p. 887) (controlling mom gives land to ( in exchange for purchase of stock at son's bankruptcy sale, on condition son can rebuy, but son doesn't want to rebuy – mom wants land back, but doesn't get it)

Benefits to 3rd party from K between promisee/promisor may be renegotiated by 3rd party for more favorable terms; promisor doesn't lose benefits from K w/promisee even if promisee objects to new terms – K for 3rd party's benefit, promisee cut out of subsequent negotiations.

( mom, gives land to ( in exchange for promise to (1) purchase stock at son's bankruptcy sale; and (2) resell to son at cost plus repayment of any debts son owed (.  But son doesn't want business back, renegotiates – ( keeps stock, son's debts forgiven.  ( sues for return of land, for breach of K w/( requiring son to repurchase.  Judgment for (.  ( K'ed for benefit of son, not herself.  Nothing was owed ( by (, only owed son the right to repurchase.  Mom can't control son by forcing him to repurchase stock in grocery store, or punish ( by making him return land.

	Restatement of Contracts, Second.  311.  VARIATION OF A DUTY TO A BENEFICIARY
(1) Discharge or modification of a duty to an intended beneficiary by conduct of the promisee or by a subsequent agreement between promisor and promisee is ineffective if a term of the promise creating the duty so provides.

(2) In the absence of such a term, the promisor and promisee retain power to discharge or modify the duty by subsequent agreement.

(3) Such a power terminates when the beneficiary, before he receives notification of the discharge or modification, materially changes his position in justifiable reliance on the promise or brings suit on it or manifests assent to it at the request of the promisor or promisee.

(4) If the promisee receives consideration for an attempted discharge or modification of the promisor's duty which is ineffective against the beneficiary, the beneficiary can assert a right to the consideration so received. The promisor's duty is discharged to the extent of the amount received by the beneficiary.

Comment:  a.  The power to create an irrevocable duty. The parties to a contract cannot by agreement preclude themselves from varying their duties to each other by subsequent agreement. Nor can they force a right on an unwilling beneficiary, or prevent the beneficiary from joining with them in an agreement varying the duty to him. Compare Restatement, Second, Trusts § 338. But they can by agreement create a duty to a beneficiary which cannot be varied without the beneficiary's consent. Compare § 104; Restatement, Second, Trusts §§ 330, 331.

	Assignment and Delegation

	Langel v. Betz (1928) (p. 893) (land K assignee not assumed to take on assignor's duties)

(Old rule?) In a K for sale of land, if the vendee assigns K rights to a 3rd party, the assignee is not assumed to have taken on assignor's duties unless it is expressly stated in assignment, or possibly if assignee sues vendor in equity; ( vendor can't get Ds from assignee for b‑o‑c.

( sells land to Hurwitz/Hollander under K; K assigned to Benedict, and then to ( Betz.  ( asks for extension of time on closing date ostensibly to do title search (dilatory?) but when new closing date arrives refuses performance.  ( sues ( for specific performance.  But ( assignee, did not expressly agree to assume assignor's duties.  Is ('s request for time extension enough to imply assumption of vendee's K duties?  No.  If assignee had sued for performance in equity, then vendor might be entitled to relief on equitable grounds.  Otherwise, ( would have add'l duty from assignment that ( possibly didn't intend to assume.  Judgment for ( (( should sue vendee).

Note:  other types of Ks, vendee's duty is implied upon assignment.  Theory:  it is because land sales subject to mortgages (land tied up w/3rd party bank, assignment may not be free and clear).

	Kunzman v. Thorsen (1987) (p. 896) (land K assignee acts like party to K, duties implied)

Assignee's claim of K's benefits (taking possession, making pmts. to vendor, acting like party to K) enough to create presumption that assignee intends to assume K duties.

One way to evaluate whether this ct's test is valid:  consider whether (1) assignments of land-sale Ks likely to be broadly worded; (2) parties' intentions at time of assignment likely to be unclear.

	Restatement of Contracts, Second.  §328.  INTERPRETATION OF WORDS OF ASSIGNMENT; EFFECT OF ACCEPTANCE OF ASSIGNMENT
(1) Unless the language or the circumstances indicate the contrary, as in an assignment for security, an assignment of "the contract" or of "all my rights under the contract" or an assignment in similar general terms is an assignment of the assignor's rights and a delegation of his unperformed duties under the contract.

(2) Unless the language or the circumstances indicate the contrary, the acceptance by an assignee of such an assignment operates as a promise to the assignor to perform the assignor's unperformed duties, and the obligor of the assigned rights is an intended beneficiary of the promise.

Caveat:  The Institute expresses no opinion as to whether the rule stated in Subsection (2) applies to an assignment by a purchaser of his rights under a contract for the sale of land.

[Note:  K duties cannot be assigned as such, but may be delegated.]

	Cook v. Lum (1893) (p. 896) (assignment of rights by handing over "receipt" insufficient)

For donative assignment to be enforceable, it must involve delivery plus donative intention (1) at least involve symbolic delivery (2) completely strip the donor of dominion over gift.

( claims right to funds in decedent's bank account w/(, based on assignment of rights – decedent gave "receipt" of deposits (like a passbook) to (.  Ct considers assignment invalid (see above).  Receipt may be adequate as symbolic delivery of gift, but transfer of receipt didn't prevent decedent from withdrawing $/pursuing repayment.  (keys/nonnegotiable bonds/stocks sufficient)

	Restatement of Contracts, Second.  §332.  REVOCABILITY OF GRATUITOUS ASSIGNMENTS [UCC preempts sometimes, but this is basic rule in most situations]

(1) Unless a contrary intention is manifested, a gratuitous assignment is irrevocable if

(a) the assignment is in a writing either signed or under seal that is delivered by the assignor; or

(b) the assignment is accompanied by delivery of a writing of a type customarily accepted as a symbol or as evidence of the right assigned.

(2) Except as stated in this Section, a gratuitous assignment is revocable and the right of the assignee is terminated by the assignor's death or incapacity, by a subsequent assignment by the assignor, or by notification from the assignor received by the assignee or by the obligor.

(3) A gratuitous assignment ceases to be revocable to the extent that before the assignee's right is terminated he obtains

(a) payment or satisfaction of the obligation, or

(b) judgment against the obligor, or

(c) a new contract of the obligor by novation.

(4) A gratuitous assignment is irrevocable to the extent necessary to avoid injustice where the assignor should reasonably expect the assignment to induce action or forbearance by the assignee or a subassignee and the assignment does induce such action or forbearance

	Cochran v. Taylor (1937) (p. 899) (option K to purchase real P assignable)

Sealed option to buy P either for 20% cash/balance by mortgage or for lump sum assignable, (didn't involve integrity, skill, or credit of option holder), esp. where K term binds assignees.

( owns land, enters option K under seal 10/20/34 ($1 purported consideration) w/"Chenault" agreeing to sell on written notice from ( anytime w/in 120 days, for $115k, other terms listed above.  ( revokes K 11/13/34 (claims offer w/out consideration, option not assignable, fraud, duress, etc.).  "Chenault" then assigns K to ( on 12/21/34; ( gives timely written notice of acceptance on 1/11/35.  ( refuses performance, ( sues.  2nd app. ct. rev'd other cts., K assignable (but remand re duress etc.).  (1) option K valid w/recitation of $1 consideration (allegedly not paid) (2) K not personal enough to preclude assignment (no evidence of reliance on assignor's credit); ( offered lump sum pmt. after initial offer of 20% down w/mortgage (( no risk to ().

	Lojo Realty Co. v. Isaac G. Johnson's Estate, Inc. (1930) (p. 902) (assignor bond required)

Real estate K, assignee of buyer not entitled to specific performance absent bond from buyer.

	P/T Ltd. II v. Friendly Mobile Manor, Inc. (1989) (p. 902) (UCC – duties assignable)

In Ks for goods under UCC § 2-210, K rights and duties are fully assignable unless (1) the goods are unique; or (2) the seller is relying on the buyer's credit.  But UCC provides the default rule; express K provisions preventing assignment are also enforceable.

Justification – most Ks for goods are sufficiently impersonal to enable assignability w/no real D.

	UCC § 2-210.  DELEGATION OF PERFORMANCE; ASSIGNMENT OF RIGHTS
(1)  A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract.  No delegation of performance relieves the party delegating of any duty to perform or any liability for breach.

(2)  Unless otherwise agreed all rights of either seller or buyer can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by his contract, or impair materially his chance of obtaining return performance.  A right to damages for breach of the whole contract or a right arising out of the assignor's due performance of his entire obligation can be assigned despite agreement otherwise.

(3)  Unless the circumstances indicate the contrary a prohibition of assignment of "the contract" is to be construed as barring only the delegation to the assignee of the assignor's performance.

(4)  An assignment of "the contract" or of "all my rights under the contract" or an assignment in similar general terms is an assignment of rights and unless the language or the circumstances (as in an assignment for security) indicate the contrary, it is a delegation of performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties.  This promise is enforceable by either the assignor or the other party to the original contract.

(5)  The other party may treat any assignment which delegates performance as creating reasonable grounds for insecurity and may without prejudice to his rights against the assignor demand assurances from the assignee (Section 2-609).

	Macke Co. v. Pizza of Gaithersburg, Inc. (1970) (p. 902) (drink vendor K assignable)

If K for goods/services is, on the face of it, impersonal in nature, background elements of personal relationship not specifically included in K are not enough to invalidate assignment.

( pizza shops K w/"Virginia Coffee Service" to supply/install beverage machines, leased on yearly basis, automatic renewal absent 30 days written notice prior to end of year lease.  Later, Virginia's assets purchased by ( Macke; K assigned.  ( tries to get out of K (doesn't like Macke) but not timely to avoid yearly renewal.  ( sues.  Tr. ct. finds for ( because of personal relationship w/Virginia (skill/reputation), says Ds can't be shown.  App. ct. rev'd for (.  (1) K itself straightforward supply/installation of goods, no personal service (2) oral evidence of personal aspects of Virginia's services insufficient to override plain reading of K.  (3) Ds shown.

	Ford Motor Credit Co. v. Morgan (1989) (p. 917) (no affirmative action against creditor for seller's torts; but defense for buyer's nonpayment, sometimes basis for credit K rescission)

When seller assigns right to receive pmt. to creditor, and seller committed a tort to induce buyer's reliance in entering K, buyer's recovery against creditor is limited to nonpayment, and sometimes (rarely) repayment of amts paid (e.g., nondelivery of partially prepaid goods).

Dealer sells car to (s ($3,833, pmts. $137.13 p/mo., requirement to maintain insurance), assigns credit to ( "Ford Motor Credit Co."  Assignment provision "subject to all claims and defenses" debtor has against seller (avoids "holder in due course" doctrine, would force ( to make payments to creditor regardless of problems w/car).  Seller led (s to believe car reliable (wasn't, constant repairs).  (s made pmts. for 18 mos. ($2,056.95), then financial difficulties, stopped making pmts, didn't pay insurance.  (, warning ltr., repossession action, ct. ordered (s to surrender car.  But, (s sneaky, hid car in garage, removed battery/tires.  Ct. contempt charge, (s surrender car.  ( tries to sell, (s bring delay for inspection/testing car.  Car vandalized, no insurance, worthless.  ( sues for $2,628.87.  (s counterclaim seller's fraud, unfair/deceptive practices/b-o-warranty.  Jury finds fraud.  But, only defense (offset) for nonpmt. (if nonpmt. exceeds amt. of D from seller's torts, balance must be paid).  Rare cases, rescission/restitution of amts. paid (usu. reserved for nondelivery/total nonperformance).  No affirmative action against ( for seller's fraud.  (1) UCC §9–318 FTC's intent in requiring insertion of "subject to [as opposed to "transfers"] all claims and defenses" is to enable buyer to retain the threat of nonpayment against creditor for K problems w/seller, not to transfer all responsibility for the seller's torts.  (2) tort action still possible against seller.  ( keeps car (but totaled) and $ paid previously by (; ( does not owe Ds to ( for nonpayment but gets nothing on tort counterclaim – may still sue seller.

	UCC §9–318.  DEFENSES AGAINST ASSIGNEE; MODIFICATION OF CONTRACT AFTER NOTIFICATION OF ASSIGNMENT; TERM PROHIBITING ASSIGNMENT INEFFECTIVE; IDENTIFICATION AND PROOF OF ASSIGNMENT
(1)  Unless an account debtor has made an enforceable agreement not to assert defenses or claims arising out of a sale as provided in Section 9–206 the rights of an assignee are subject to
(a)
all the terms of the contract between the account debtor and assignor and any defense or claim arising therefrom; and

(b)
any other defense or claim of the account debtor against the assignor which accrues before the account debtor receives notification of the assignment.

(2)  So far as the right to payment or a part thereof under an assigned contract has not been fully earned by performance, and notwithstanding notification of the assignment, any modification of or substitution for the contract made in good faith and in accordance with reasonable commercial standards is effective against an assignee unless the account debtor ahs otherwise agreed but the assignee acquires corresponding rights under the modified or substituted contract.  The assignment may provide that such modification or substitution is a breach by the assignor.

(3)  The account debtor is authorized to pay the assignor until the account debtor receives notification that the amount due or to become due has been assigned and that payment is to be made to the assignee.  A notification which does not reasonably identify the rights assigned is ineffective.  If requested by the account debtor, the assignee must seasonably furnish reasonable proof that the assignment has been made and unless he does so the account debtor may pay the assignor.

(4)  A term in any contract between an account debtor and an assignor is ineffective if it prohibits assignment of an account or prohibits creation of a security interest in a general intangible for money due or to become due or requires the account debtor's consent to such assignment or security interest.











( breaches forward K to sell coke to ( for 1 year (series of set deliveries); ( panics; gets another forward K at high price (market bad); market improves; ( only entitled to spot market Ds.
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