CONTRACTS Cases
	Case
	Ct/Year
	Facts
	Issue
	Rule
	Holding/Decision

	Hawkins v. McGee
	NH Sup Ct 1929
	Dr. (Assumpsit) promised Hawkins perfect hand after 3-4 days in hospital. Botched operation resulted in permanently disfigured hand and several months in hospital. Lower Court: different btw hand then and now. 
	Is there Tort liability? 

Is there Contract claim based on promise made and act taken in reliance?

If yes, how should damages be assessed?
	It must be shown that a REASONABLE person would infer that Dr. McGee was putting himself on the line and assuming liability for the guarantee.
	Not exactly a contact by saying the boy could work within a few days after 3-4 days after the operation

Something does not become a legally enforceable promise because they use the words “I guarantee,” mere expression only.
AC: difference btw hand now and promised hand. 

	Groves v. John Wunder
	
	Legally enforceable contract. Groves wanted the land leveled. Wunder doesn’t level off the land as specified by Groves. Wunder says he didn’t b/c land is worthless. If he leveled off the land it would cost him more than what the land was worth. 

Breach of contract willful and in bad faith. 
	What amount of damages is Groves is entitled to?  


	Have a choice can either perform according to the contract or can pay monetary damages. The law is indifferent btw the two options. 


	Judgment affirmed, damages for the cost of completion for the thing contracted to be done.  

Dissent: 3rd option for assessing damages: “the loss or injury actually sustained by the oblige, rather than the cost of performance by the obligor”. If oblige wouldn’t have gotten any positive result from having the contract fulfilled then there would be no reason to have him reimbursed for the price of fulfilling the contract.  



	Peevyhouse v. Garland Coal & Mining Co.
	OK S.C. 
	defendant did not fill in the pits according to the gravel

Similar to Groves v. Wunder. Coal rather than gravel and time period makes them only slightly different.  Garland was going to give money to the Peevyhouses based on the amount of coal that was extracted

Peevyhouses says that they didn’t want $3K but the land restored instead. 
	Is the amount that they agree upon going to be the amount which the PH attach to the land? Should subjective value be taken into consideration? 

	OK statute = can’t recover for more plaintiff would gain by full performance of the contract 
In expectation damages universe, Garland should have to pay the amount of money equal to subjective value that the Peevyhouse’s attach to the land.
	reduced the amount of damages from $5000 to $3000 – because $5000 was more then the value of the farm land if remedial work had been done—didn’t use expectation damages principle 
Dissent: believes court should have found like Groves, compensation for the job specified in the contract, rather than giving benefits of contract to defendant 

	Measuring Expectation Damages 
	
	
	
	
	

	Acme Mills & Elevator Co. v Johnson
	
	TC judgment for $80 against appealee b/c he did not deliver wheat on time according to the contract.

defense: at the time of delivery appellant had ceased business and didn’t have  any money to pay for the wheat anyway 
court didn’t allow appellee’s amended reply asserting that appellant sold the wheat before July, 25th 

	
	Damages: difference btw contract price and the market value of the property at the time place and time of delivery 
	can’t recover damages that he wouldn’t have been able to assert had the contract been fulfilled
Nothing appeallee was waiting to produce wheat for market price to go down. 
Judgment affirmed: appellant has nothing to complain about, he was helped by the breech of contract since the market price has risen above $1/bushel and her was saved money 



	Laurin v. DeCarolis Constr. Co., Inc
	Mass Sup Ct 1977
	lower court: allowed plaintiff to recover market value of lost gravel: $6,480
considered contracts case b/c of lowered value of land 
	Should it be considered a breach of contracts case or a tort case for conversion? 
How should damages be awarded? fair market value of material removed or diminution in the value of the premises after material was removed? 

	punitive damages not a part of contract law 


	Judgment reversed on appeal:  damages awarded according to tort theory of conversion
determined that def’s breach was willful and deliberate 
don’t calculate damages by property value b/c possibly same value w/ or w/o material 
remand to re-determine damages: value of material on the ground not in the trucks= need to consider either plaintiff’s loss or defendant’s gain

	Louise Caroline Nursing Home, Inc. v. Dix Constr Corp
	MA 1972
	Nursing home fulfilled its contractual obligations. Dix breached did not fulfill its promise. Nursing home didn’t suffer any compensable damages. (the cost of completing w/ substitute contractor was is w/in contract price less what has already been paid) 
	Should recovery be allowed for loss of extra value or benefit of contract? 
	Not police of law to award damages which would put a plaintiff in a better position that if the D had carried out his contract. Principle: based on compensation= value of performance of the contract, what the plaintiff would have made had the contract been performed 
	Nursing home is incorrect in thinking it deserves more compensable damages. Benefits of the bargain are preserved in the actual contract price( total price minus what was already paid. 

	Illinois Central Railroad Co. v. Crail 
	
	P (coal dealer) sued carrier for shortage of 5500 pounds of coal in carload. Bought coal at wholesale market of $5.50 P wanted $9.70/ton b/c this is the retail price needed to replace the supply. 
	Should P get payment for him to buy back coal, expectation damages…getting the value of the contract? What does market value mean? 
	Compensation only for the injury suffered. 
	Test of market value: not exact, depends on the situation. Point is to get to losses suffered. In this case more appropriate to apply wholesale b/c P was able to replace supply w/ wholesale price. 
Limits ED to whole sale price. 

	Watt v. Nevada Central RR
	Nev. 1896
	D’s car set fire to P’s hay stack and hay press. Caued $100K of cattle to die of starvation, ½ of which could have been saved if he had the hay. Judge gave P judgment for $10/ton of hay. 

	what is the amount of money to put the farmer in the position she would have been in had the contract been fulfilled? 
	
	Reversed to $3.50/ton. The $12 price minus costs for bailing and transportation. Just want to give compensation for hay only, don’t know what he would have used it for. Don’t want to fire to be a source of profit. 
Direct compensation, no ED. 

	Missouri Furnace Co. v. Cochran
	US Circuit Court 1881
	Contract w/ Cochran = $1.20 per ton

Contract w/ H = $4.00/ton (market price was fluctuating when he entered this contract, but at that specific time $4/ton was the market price) 

buyer wants damages which are the difference btw first contract price and new contract price for all the delivery dates in which the contract was broken 

a. 
	How to measure ED? 
Two options 

ED measurement: market price minus $1.20. market price in Feb. is $4/ton 
spot market price = market value at time of delivery minus $1.20
Missouri Furnace is made whole if the market price does not fall  below $4/ton.  

	Broken contract for sale of chattels is the difference btw the contract price and the market value of the article at the time is should be delivered. 
Measurement separate for the time of each delivery. 
	Plaintiff entered into new forward contract at his own risk and cannot be claim damages based on new contract. 
Motion for new trial dismissed. 

Can’t bring in subjective value of other potential contract w/ third party for expectation damages. 

Missouri Furnace is wrongly decided b/c its against the judge’s own principles, court believes in expectation damages, yet it chooses spot price at delivery which is over compensatory  



	Neri v. Retail Marine Corp.
	
	Neri is contract breacher, yet he is the one who is suing.

Retailer’s argument: they were deprived of two sales as a result of the breech 
	damages for seller, defendant in case
	when you want to calculate expectation damages principle correctly need to take into account for the loss in profit from loss of additional sale 
UCC §2-708, 2-718 

	P is entitled to restitution for $4250 paid by them on account of the contract price less an offset to D in the amount of $3253 for their breach. 
Establishes Restitution Damages. 

	Freund v. Washington Square Press
	NY App Ct, 1974
	D (publisher) failed to publish book by P (author). Delivered agreed upon advance ($2000) but breached on publication which included royalty promises
	In giving the injured party the benefit of his bargain, what are the foreseeable losses (ED) and/or reliance losses for the P? Trial Ct. awarded $10,000 for P’s publication by himself
	Goal is to put P in as good a position as he would have been. Trial ct award unjustly enriched P. P failed to allege reliance losses. While royalties are a valid expectation interest, P did not state with specificity. Therefore, no such damages can be included in ED compensation here. 

Damages are not measured by D’s savings, but by P’s losses. $10,000 reduced to $0.06.

	Fera v. Village Plaza Inc.
	Mich 1976
	D (shopping center) gave leased space to another tenant. P refused alternative space and sued for breach
	Whether new businesses can “recover” for lost profit Jury awarded $200,000 in (expected) lost profit. App Ct overturned citing speculative nature of expected profit (Corbin).
	BUT Not ALL new businesses are barred from recovery, where some degree of proof can show what the lost profits are. Mich. Reinstated jury award.

New business rule: § 352 (2nd Rst) – future profits for new business often hard to establish (usually a loss for P). But such “speculative” damages may be established w/ reasonable certainty thru expert testimony, etc.  

	Limits on Expectation Damages 
	
	
	
	

	Rockingham County v. Luten Bridge Co.
	4th Circuit App Ct 1929
	Cty decided not to build a bridge and gave notice to Luten, which had already spent $1900. Luten went ahead and built it anyway and sued for total costs
	Whether Cty should pay for all costs. Trial ct held that after the fact repudiation by county commissioners was good and should uphold  award to Luten
	App ct. held after-the-fact repudiation no good. Further that when cty gave notice to Luten, it should have desisted from incurring more costs, and was only entitled to $1900 costs as of date of notice (reliance), and any lost profits (ED), NOT later costs of building the bridge (no right to do)

Reversed and remanded for new trial

	Parker v. Twentieth Century-Fox Film Corp.
	CA Sup Ct, 1970
	D film co. decided not to produce a film after signing Shirley MacLaine (P). P rejected alternative film offer. Summary judgment granted to P.
	Whether SJ was appropriate as a matter of material issue of fact, and whether “reasonableness” of P is requisite in determining damages
	If rejected alternative is of inferior kind, reasonableness of P to mitigate damages is irrelevant
	SJ was appropriate.

Dissent argues that alternative offer was not of a different kind, thus should have been tried to jury and tested for reasonableness

	Hadley v. Baxendale
	Ct of Exchequer, 1854
	Hadley (mill) sent broken shaft thru Baxendale postal services. Delivery was delayed and resulted in lost profits for Hadley
	Whether lost profits were foreseeable damages at the time of contracting. Trial ct awarded lost profits
	When potential damages for breach of duty are known to both parties, there is liabili-ty. When unknown, default to vast majority of cases.
	P didn’t communicate potential for lost profits, therefore damages reasonably unforeseeable. New trial.

	Lamkins v. International House


	Ark 1944
	Lamkins purchased a tractor but lighting $20 lighting equipment was not supplied as promised (within 3 weeks), but over a year later
	Whether P can recover for value of lost crops as a result of inability to use the tractor at night.
	D is only responsible for resultant damages he was aware of at the time of contract. Doubtful that he expected to assume this risk. 
	There was no express contract and no evidence to support reasonable “tacit agreement” as such. (“tacit agreement” test)

	Alternatives to Expectation Damages 
	
	
	
	

	Chicago Coliseum Club v. Dempsey

Reliance
	Ill App Ct, 1932
	P signed Dempsey to fight, prior to which it signed another fighter, & after which it signed a promotor. Dempsey breached, P filed for injunction on new fight and then sued for damages
	Whether P can recover:

1) lost profits from fight

2) costs prior to contract

3) costs of injunction proceedings

4) costs after signing
	1) too speculative – NO; 2) Contract signed prior. Also, fighter not paid anything  yet – NO; 3) post breach, P assumes risk – NO; 4) promoter guaranteed payment only in the event of a fight – no fight, no payment, no loss to P – NO. However, other post contract costs incurred before breach as a necessary and natural expense of fight are recoverable (clerk, planning, etc). Reversed and remanded 

	Security Stove & Mfg v. American Ry Express

Reliance
	Mo App 1932
	D failed to deliver essential part for trade show. P sues for all delivery/recovery expenses and cost of useless booth
	Whether P can recover delivery expenses (execution of contract) and cost of booth (reliance on execution)
	P can only recover that which he would’ve had had the contract not been broken, except when in reasonable reliance is shown
	(although booth was purchased in advance) D was aware that P’s purchase was predicated on delivery. All rewarded

	Anglia Television v Reed
Reliance
	Ct of App 1971
	P arranged to film a play then contracted D. D backed out. P couldn’t find substitute & sued for all costs prior and post contract
	Whether P can recover costs incurred prior to signing D in addition to post signing
	Same as above. Where lost profit can’t be proved, P can recover wasted and is not necessarily limited to post contracting
	D must have known that there was costs in the prep work when he signed the contract. All awarded

	L. Albert & Son c. Armstrong Rubber Co. 
	2nd Cir. 1949 
	Sale of 4 machines for reconditioning old rubber. Delay b/c of WWI. Buyer rejected and returned all four machines. 
	
	
	 Buyer can recover the amount of his preparation for delivery (i.e. preparing foundation for machines) $3K. However, promissor’s default in performance should make his responsible for promissee’s outlay performance.  Buyer must pay for preparation minus anything he can show that promissee would have lost if performance was on time.   Reliance damages. Case creates a wedge between the expectation damages and the reliance damages because one is not a good approximation of the other



	U.S. v. Algernon Blair, Inc
	4th Cir 1973
	Blair (general contractor) refused to pay for crane rental then coastal refused to continue performance. 
U.S. other litigant b/c U.S. owns the land where the construction is being completed 

TC: Coastal’s recovery is off set by the loss they would have endured if Blair continued to perform under the contract  


	ED or Restitution: Coastal had 2 possible cases: 1) breech of contract (expectation damages) and 2) quantum meruit: getting back benefits bestowed upon Blair doesn’t really have anything to do with contract. 
	Contract price may be evidence of reasonable value of services, it does not measure the value of performance or limit recovery. 

Standard for measuring reasonable value of services= amount for which services could have been purchased from one in plaintiff’s position at the time and place services were rendered. 

	No recovery under reliance, recovery under quantum meriut (restitution).  Remand to determine reasonable value of the labor and equipment use furnished by Coastal to Blair. Judgment for Coastal (P) less payments already made under contract. 
Baird: the amount of money that coastal spent exceeds the amount of money he was entitled to under the contract. Blair is getting the benefit b/c didn’t do everything under the contract and Coastal gets less than they spent. Restitution is providing less than reliance/ED. doesn’t make sense: you should be able to get more under restitution than you would under ED. 


	City of Rye v. Public Service

(penalty clauses)
	NY App 1973
	Contract to build 6 buildings included penalty clause up to $100,000. Buildings did not go up. City suing for recovery of $100,000 bond
	Whether the bond or the $200/day rule can be upheld as a reasonable estimate of damage suffered by city
	Penalty clauses w/out statutory authority cannot be upheld unless it is a reasonable measure of anticipated harm. If grossly disproportionate to anticipated harm, penalties are unenforceable
	No recovery because city lacks evidence to show that $200/day or $100,000 bond was a reasonable estimate of harm suffered.

	Muldoon v. Lynch
	Cal 1885
	D agreed to pay P to erect a monument within a specified time, forfeiting $10/day for tardiness. Two years later, the monument was erected & D paid P amount, less $10/day for 782 days
	Whether the $10/day forfeiture was a penalty that was enforceable as an adequate measure of damages suffered by D.
	Penalty clauses are unenforceable.

Where actual damages cannot be assessed or are nonexistent, no penalty clause will be enforced
	The $10/day was a penalty clause and did not accurately assess damages suffered. D actually suffered no damage. D ordered to pay P in full.

	Fretwell v. Protection Alarm Co. 
	OK 1988 modern way of thinking about contract damages


	jury verdict for plaintiffs to recover $91K for the value of stolen property. Contract only allows protection of $50 liability, if there is more then it should specified in the contract beforehand.  
	What do we do when a contract clause promise damages that are indivertibly low in event there is a burglary because you broke your promise?  Should you be able to promise alarm service and then not be liable for any damages if you don’t keep your promise? 


	Contract law doesn’t limit the kind of promises you can make, it just tells when its enforceable or not
	reversed and remanded( upheld agreement which indemnifies plaintiffs from its own negligence, court finds this to be enforceable  although Fretwells are 3rd parties 
Although this can be considered a tort, a contract established the duty and any lawful limitations in the contract may also limit the liability of the contract. 


	Van Wagner v. S&M
(specific performance vs. damages)
	NY App 1986
	VW (P) leased from prior owner, then sublet it to another company. D purchased property and terminated P’s lease. VW wants specific performance. Trial Ct. awarded monetary damages from termination thru trial (only), but refused specific performance 
	1) Whether D had right to terminate (lease allowed for prior owner to terminate)

2) Whether damages remedy was appropriate or if specific performance should have been required because of unique nature of the property
	1) Trial Ct has discretion to determine ambiguity in contract 2) Uniqueness does not apply to leased property. SP only awarded when too difficult to prove damages or when substantial risk that damages will fall short or exceed actual loss.
	1) Trial court correctly found parties’ intent to only allow prior owner to terminate 2) value could be fixed w/ reasonable certainty. SP would pose undue burden. Judgment affirmed, but assessment of damages should be fore the full length of term. 

	Curtis Bros. v. Catts
(specific performance)
	Ch. 1907
	D agreed to sell P his tomato crop, which P relied on to complete annual packing yields. P sues for specific performance
	Whether in such equitable relief should be granted considering market conditions, or if monetary damages is the rule
	Generally, damages is preferred, except in cases of sale o f land or when no adequate remedy at law exists
	If P can’t find a substitute, irreparable damage would result (hard to ascertain), therefore, specific performance awarded.

	Fullerton Lumber v. Torborg

(no competition clauses)
	Wis 1955
	D agreed not to work for competing lumber company after leaving Fullerton (P) for 10 years. D opened his own lumberyard. P sought an injunction. Trial ct found clause unreasonable and unenforceable
	Whether no competition employment clauses are enforceable in Wisconsin, as reasonable means of protecting a business
	Where P has a reasonable need, no competition clauses are enforceable so long as it does not impose an unreasonable restraint (Changing old law, which said these clauses are not enforceable)
	P’s business, being dependant on business contacts had need for protection. Reversed and remanded, finding clause enforceable, but that 10 years was excessive (reduced to 3).

	Lumley
	
	P contracted D for 3 months of opera performance with stipulation that she not work anywhere else. D went to work for another theatre
	P seeks an injunction. Issue is whether an injunction without requiring specific performance is appropriate
	An injunction is intended to compel specific performance and allows for D’s performance of the original agreement
	Court cannot force specific performance, but if D wants to do it, she should be able to (Is that correct?)

	The Domain of Legally Enforceable Promises 
	
	
	
	
	

	Mills v. Wyman
	Mass 1825
	P cared for D’s son at P’s expense. Following his death, D promised in writing to pay for expenses in gratitude but didn’t. 
	Whether the promise is enforceable
	Where son is not a minor, and where consideration was not rendered for the promise to be made, it is not enforceable except morally
	The promise was not legally enforceable. Direct non suit from lower court upheld.

	Webb v. McGowin

(executory promises)
	Ct App AL 1935
	P saved McGowin (deceased) from serious bodily harm and suffered injury. McGowin promised to care for P until death. McGowin died and executors stopped payment. P wants to continue receiving payments 
	Whether the promise is valid and enforceable and can be transferred interest in the executory estate.
	A moral obligation is sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit. 
	Promise is legally enforceable and should carry over into an executory promise to pay. 

Judgment for the plaintiff.

	Hamer v. Sidway

(exchange of material benefits/consideration)
	NY Ct App 1891
	Story Jr. was promised by uncle to receive $5000 at 21 if he refused to drink and gamble until then. Story Jr. completed promise and recd 2nd letter of promise from uncle. Uncle died, Story Jr. had passed award to P
	Whether the promise was legally enforceable (because material benefit or considera tion needs to be conveyed)
	Judgment for the P in executory estate bc Story Jr. gave up his legal rights & freedom in consideration

	Fischer v. Union Trust Co.
	Mich 1904
	Father conveyed title to P for $1 compensation then died before finalizing mortgage payment on land. D foreclosed that value ($3000) 
	Whether this gift was complete and could circumvent dad’s obligation to pay off the mortgage
	A gift of realty can be consummated only by the execution and delivery of a deed. If either in incumbered, the donor gives only what he has to give.
	Neither dad’s promise without valuable consideration, nor his intention is any help to P. New trial ordered (probably to grant $3000 to D).

	Allegheny College v. Estate of Mary Johnston

(promissory estoppel)

(gifts – lack of consideration)
	NY App Ct 1927
	Johnston promised college $5000 to be paid out of her estate (D) upon death if college would use it with her name. She paid $1000 during life. D refused to pay the rest. P wants it.
	Whether there was consideration to make the promise binding.
	Under doctrine of promissory estoppel, a gift even w/out consideration is binding if there is reliance.
	College under duty to use her name, but only upon payment in full after death. Court assumed it was reasonable to believe college would assume the duty. Judgment for P. 

	Wood v. Lucy, Lady Duff-Gordon
	NY 1917
	D employed P to help her w/ her business. P could place D’s designs on sale, D was to get ½ of all sales from any contracts D made. D made contract w/o P’s knowledge, and withheld profits.  
	Can Wood bring suit against his employer for taking her business into her own hands? 
	
	Wood wins. Lady Duff granted him exclusive privilege by the contract to indorse her products and divide the profits. She set up the organization of her own business this way and the contract should be enforced. The promise itself has value. 

	Feld v. Henry S. Levy & Sons, Inc. 
	NY 1975
	D wholesale bread baking business. Entered contract w/ P to sell all bread crumbs for one year. Notice of cancellation must be given w/in 6 months. Contract renewed. D increased price and sold machinery to make crumbs b/f contract was terminated. 
	Did the contract require defendant to manufacture breadcrumbs or only to sell them if he did manufacture them? 
	U.C.C. §2-306: a contract for output is not too indefinite since it is held to mean the actual good faith of output of the particular party. Nor does such a contract lack mutality of obligation, since the party who will determine quantity is required to operate his plant or conduct his business in good faith and commercial standards.” 
	Good faith cessation of production terminates any further obligations thereunder and excises further performance by the party discontinuing production. 
Defendant is justified and timely in his cancellation, b/c manufacturing breadcrumbs was not economically profitable. 

	Creating the Legally Enforceable Obligation 
	
	
	
	
	

	Raffles v. Wichelhaus 
	Exchequer, 1864
	P was to deliver cotton to D from ship called Peerless. P claims D refused to pay. D claims P failed to deliver on the appropriate Peerless
	Whether there was fraud or simply ambiguity because there were several ships named Peerless, a different of which P had the cargo
	Where there is reasonable ambiguity between the parties, there is no valid contract.
	No valid contract, therefore no claim. Judgment in favor of D. (D can also not claim damages against P for breach)

	Flower City Painting Contractos, Inc. v. Gumina Constr.
Mistake/ambiguity – no meeting of the minds
	2d Cir, 1979
	P believed contract to paint meant interior only. When asked to paint exterior, P asked for more money and was dismissed.
	Despite trade custom establishing contracts generally include exterior and interior, given P was new to the job, he is excused under good faith reasonable interpretation.

Where there are two plausible interpretations of a contract arising from ambiguity, there is no valid contract.
	No valid contract under Peerless standard. No breach and no damages for P.

	Embry V. Hargadine-McKittrick Dry Goods
Parties intent – the objective standard
	App Missouri 1907
	P urged D to renew his contract. D was distracted and orally gave impression to P’s satisfaction, indicating reemployment for one year. P was dismissed  two months later.
	Whether valid contract requires same intent by both parties; and 

Whether the language used should be construed to satisfy the requisite intent
	Contracts are binding when both parties agree to the same thing. Unexpressed intent is not valid, therefore a reasonable man may interpret acts to constitute agreement w/o both parties.
	Contract binding despite D’s unexpressed lack of intent. P was reasonable to believe that D expressed intent to renew contract and furthermore, relied on it. Judgment in favor of P.

	Kabil Developments Corp v. Mignot
Parties intent – subjective thought
	Sup Ct. Oregon 1977
	P believed it contracted D to provide helicopter services. D denies, stating it first needed to inspect site.
P relied on D to bid on building contract. Claims D breached
	Verdict for P is appealed on whether the court ruled erroneously on subjective rather than objective tests
	Subjective means meeting of the minds. Objective means one party’s reasonable belief in and reliance on agreement
	P was reasonable in its belief, despite the unexpressed intent of D to reject the contract. Oral agreement is valid.

	Cobaugh v. Klick-Lewis, Inc
Offer/acceptance
	Pa 1989
	P saw signs awarding car to hole in one. He golfed hole in one but D did not give car bc it was an offer for a previous event
	Whether the award is enforceable or invalid (D claims it is a revocable gift without consideration)
	Where P has no reason to believe the award period has expired, awards are enforceable. Consideration for cost of golf invalidates gift claim
	Judgment for P. 

Dissent claims the award contract was invalid because it constituted gambling (hole in 1 is highly unlikely)

	Dickinson v Dodd
	CA 1876
	Dodds (D) offered to sell property to Dickson (P). Offer open until 9am on June 12. D refused P’s acceptance b/c already sold it to 3rd party on June, 11.  P was told by the third party that D has already sold the property to him. 
	If P learns from a third person that the offer has been given to or accepted by another person, can P still accept the offer?
	Requirements for effective revocation: words or conduct (offeror’s words or conduct must be sufficient that reasonable person would interpret as revocation), Communication to the offeree, effective when received  
	D could revoke the offer prior to acceptance. P learning that D sold to another party is sufficient communication of retraction of the offer by D, even though communication came from a third party. 

	Petterson v. Pattberg
	N.Y. 1928 
	Mr. Petterson executed promissory note to Pattberg (D). Pattberg told Petterson that he would discount the mortgage if it was paid by certain date. Pattberg sold mortgage and note to 3rd party b/f date and b/f Petterson could pay it off. Petterson then bought note from third party and executrix, Mrs. Patterson wants to sue Pattberg for damages. 
	May an offer of a unilateral contract be revoked at any time prior to performance, even if the offeror knows that the offeree intends to perform? 
	A unilateral offer may be revoked at any time prior to the offeree’s completing the act of acceptance.  
Modern Rules: where the offeree has rendered a substantial part performance, courts will not permit revocation of the unilateral offer by the offeror. 
	The offer of a unilateral contract may be revoked at any time prior to performance, even if the offeror knows that the offeree intends to perform. 
D revoked the offer prior to performance (payment of money by Petterson and this is okay. 

	Carlill v. Carbolic Smoke Ball Co.
	Q.B. 1893
	Carbolic offered 100 pounds to anyone who contracted influenza after using their product for  2 weeks according to directions. P got influenza, D refused to pay, P sued for breach and won, D appeals. 
	Is commercial advertisement for reward at offer? Placed 1000 pounds in bank to show “good faith”. 
	When the offeror requests an act to determine acceptance, then the act must be performed for the offeror to revoke. 
	1000 pound deposit indicates an offer. Advertisement was an offer. 
Unilateral contract was offered, notification was not necessary, b/c all those using would not notify.  Consideration b/c of P’s inconvenience. 

	Poel v. Brunswick Balke Collender Co
	
	series of communications btw parties: Poel (seller) offer: 12 lbs. rubber for $2.40/lb and delivery dates.  Brunswick (buyer) responds by formed letter includes delivery requirements. 
6 months later, price has declined: B says that there never was a deal, b/c no guarantee from Poel of prompt delivery.  
	Does there need to be a acknowledgment from Poel to make offer enforceable? 

Are the differences btw interpretations substantial enough that it makes it so that there is not an enforceable contract? 
	U.C.C. 2-207: we are going to say there is a contract in specific situations even though we don’t have explicit acceptance. 
Common Law Mirror Image Rule: terms of acceptance mirror exactly all terms of the offer. There has to be correspondence.
	There was no contract, counteroffer only.

can only be a contract only if there is a meeting of the minds with respect to everything (offer and acceptance). Raffles. 

Sudden change in price of commodity: if there is an enforceable contract then there can be expectation damages

	US v Orr Construction Co
	
	Agreement that Orr would issue final payment. 

Parties are unclear about what they want to be legally enforceable. 


	Is an agreement entered into by the parties to settle a dispute arising out of an earlier contract sufficient to be enforceable? 

Should a vague contract be enforced? 
	
	Court accepts that the parties knew the agreement was vague, but nevertheless were willing to accept. channeling function: know where exactly people stand…force parties to bind themselves in particular way. At all relevant times the parties are going to know exactly where they are. Helps to overcome agency problem. We are not going to live in a world where we don’t know what the terms are. Cautioning

	Sun Printing b. Remington
	NY 1923
	D agreed to sell P some paper for a year. Agreement specifically drew out price and terms of first three months and said the remainder months would be renewed at a new price to be agreed upon.
	Whether a valid and enforceable contract existed with respect to the remaining months where there is an open ended agreement to agree later.
	An agreement where price is not established with respect to specified time periods is invalid. Contracts may be able to agree to agree later, but future agreements must have clear guidelines to be valid.
	No meeting of the minds with respect to the later end of the contract puts unfair burden on D to be at buyer’s mercy. Contract is not binding.  Dissent finds this gives sellers too much freedom to breach

	Goodman v. Dicker

(equitable estoppel)
	DC App Ct 1948
	At the encouragement of D, P incurred certain expenses to obtain a franchise license, which was not granted. No deliveries were granted.
	Whether D’s conduct was sufficient to establish liability for action taken by P in reliance of D’s conduct
	Equitable estoppel principles requires that he who leads another to do that which he otherwise would not have done is liable
	D is rightly liable for reliance damages, but NOT for damages of lost expectation of profits. (Reliance, not ED)

	Hoffman v. Red Owl Stores
	WI Sup Ct 1965
	Ps in reliance on Ds assurance and advice that they could purchase a franchise, sold their bakery, current grocery store and moved. D raised the negotiated price and Ps pulled out of the deal
	Whether this is a cause of action in promissory estoppel and if so, what are the appropriate damages
	D is liable for damages incurred in reliance on a promise so as to avoid injustice. Agreement need not be so complete as to constitute a contract, but there must be sufficient reliance (reasonable)
	D is liable for difference in sale and fair market value of property sold in reliance; partial purchase price of lot for the store; moving expenses; and rent.

	James Baird v. Gimbel Bros.
	2d Cir App 1933
	P took Ds bid and made bid on govt contract. D revoked bid after P had submitted on same day. P accepted Ds bid several days later after winning the contract
	Whether Ds offer and Ps bid constituted a contract, option or enforceable under promissory estoppel
	No contract if offer is revoked before acceptance, No option if  the offer was intended to be irrevocable if accepted; no PE if no acceptance/counter promise 
	No contract, no option and PE does not apply bc there was no evidence to show Ps conclusive reliance or acceptance of the offer until after it had been revoked

	Drennan v. Star Paving Co
	CA Sup Ct 1958
	Industry custom is to take sub bids and make bids in reliance on them. P took Ds bid and won the contract. D tried to revoke and raise the price. 
	Whether promissory estoppel can apply
	Same as in Baird
	P gave effective counter promise by listing D as the subcontractor and was bound to use him. D had reasonable belief that P acted in reliance. PE applies

	Southwest Engineering Co. v. Martin Tractor 
	
	P: general contractor, Missoui. Martin Tractor, Kansas. 
Southwest submitted bid, after getting $18,500 figure from def. on generator and accessory equipment, bid accepted.  
Sued for breach of contract and loss resulting from delay of the breach, awarded for breach of contract only, D only appeals
	Is oral discussion about price of generator enforceable under UCC 2-201? Is the memorandum including quantity, price, and for the sale of goods, to the party sufficient? 

	U.C.C. 2-201: Enforceable contract must be in writing, signed by the parties who want it to be enforced or their agent. Only enforceable for the quantity of goods shown in such writing. Price, time, and place of payment or delivery may all be omitted.  
Statute of Frauds: requires a writing in order for contract to be legally enforceable. Requires evidence that there has in fact been a deal doesn’t require terms to be specified.  


	 writing signed by party charged enforceable. Memorandum is sufficient don’t need agreement re: payment
although no signature( hand printed in corner names is sufficient. 

ambiguity about terms of payment( court infers that payment will be made upon delivery
affirmed decision( memorandum is sufficient 



	ProCD, Inc. v. Zeidenberg
	
	manual limits use of the application program and listings to noncommercial purposes  
DC: licenses ineffectual b/c inside the box at the time of purchase…consumers cannot agree/be bound to terms that were secret that the time of purchase.  

	Should buyer be subject to limitations of shrink wrap licenses? 
	Rule UCC §2-204 (1)( vendor is master of an offer and invites acceptance by conduct. May propose limitations on the find of conduct that constitutes acceptance. 

Different rules for goods upon delivery and acceptance of offer. 
	Strinkwrap license within the packaging is valid, although not seen or known by the buyer bf purchase 
UCC allows buyer to make final decision after review
Terms of use are no less a part of “the product” then the factors/description of the product
Competition among vendors is how buyers are protected. 

	Hill v. Gateway 2000, Inc. 
	
	Customer orders computer over the phone, no terms and conditions given. Upon delivery receives list of terms set to govern unless it computer is returned in 30 days. 
included in term was arbitration clause. 


	Should Hill be subject to the arbitration clause although he was not aware of the provision in the contract? 
	Rule: 9 U.S.C. §2: a contract need not be read to be effective, terms inside the Gateway box stand or fall together( can’t hold to other terms and not enforce arbitration clause 


	buyers accept offer when complete conduct specified in terms and agreements 
 apply ruling of ProCD(contract is valid despite fine print.  
by keeping the computer for 30 days the Hills accepted Gateway’s offer and are subject to arbitration clause  

	Mitchill v. Lath 
	N.Y. 1928 
	Mitchell sues Lath for specific performance of a land sales contract. D orally agreed to remove an ice house on neighboring property in consideration for P’s purchase. D didn’t follow through, P sues, wins, D appeals. 
	Is an oral agreement collateral to the written contract if it is about the same transaction or closely related to written agreement? 
Exceptions to PER: oral agreement supported by consideration of the first agreement, terms do not conflict w/ written agreement, collateral agreement covers a subject that would not ordinarily be covered by first agreement 
	Parol Evidence Rule: written agreement intended to be final and complete, evidence of earlier oral or written expression is not admissible to vary the terms of the contract. 
Test to determine if writing to complete and final according to intentions of the parties: 1. face of the agreement (does it appear to be final and complete) and 2. Any relevant evidence: showing intent of the parties 
	Oral agreement is not collateral to written agreement and evidence of oral agreement will not be admitted. 
Must stick to the terms of written contract, or else oral agreement will contradict the terms of the written contract. 

Merger Clause: clause indicating that the agreement is complete and final. 

	Hatley v. Stafford 
	
	P (lessee) D (lessor)( P filed for trespass, D said they had right to recover possession of property. P alleges that the buy out was only for a period of 30-60 days after lease expired.  Buy out no longer valid for D. 
Posture: verdict for P, D says agreement re: time limitation should not have been included. Oral agreement was included, because language was plain and unambiguous.
	Is oral agreement apart from writing which stated that buy out agreement was only valid for a period of 30-60 days after the execution of the lease valid? Was the writing a complete integration? 


	§240 Restatement of Contracts(impose limitations on the admissibility of evidence ( oral agreement can only be upheld if 1. was not inconsistent with the written lease, 2. agreement might naturally be made a separate agreement by parties situated as were parties to the written contract 


	parol evidence is admissible per conditions of restatement. sufficiency of PER is only when parties intended writing to be the final declaration of their agreement 

adhesion contracts and unequal bargaining power: signify that writings may not complete embody the agreements
inconsistent means it contradicts an express provision in writing 
oral agreement should be included only if there is substantial evidence that parties did not intend the writing to embody the entire agreement



	Pacific Gas & Elec. Co. v Thomas Drayage & Rigging Co
	CA Sup Ct 1968
	D agreed to perform work and to indemnify P against all loss or damages. D contends this did not indemnify from damages to P’s property, but to 3rd parties alone. Court disagreed
	Despite the court’s holding based on “plain language”, whether extrinsic evidence offered is relevant to explain the a reasonable meaning in D’s favor (trade custom), and whether it should be admissible
	The exclusion of relevant, extrinsic evidence is justified only if it is feasible to determine meaning of the parties from words alone. If meaning could go either way, extrinsic evidence is relevant and admissible
	The court erroneously refused to consider extrinsic evidence to show that the indemnity clause was not intended to cover injuries to P’s property. Judgment reversed.

	Columbia Nitrogen Corp V. Royster Co.
	
	Royster sold phosphate to Columbia, Royster gets judg ment for $750K 2 companies in fertilizer business. Royster sold above the market price but held Columbia to the contract price although they couldn’t afford it. Columbia couldn’t buy all that was contracted for and refuses delivery. Royster then sells to another party for the market price. 

	To what extent can we both respect the language of the document and divorce it from the rest of the world?
	Limitations of U.C.C.: trying to enforce language in its context 

To understand the wishes of the party need to assume the contract is written in their language and not in some other language.  
U.C.C.= contract shall be liberally construed and applied to promote its underlying purposes and policies which include continued expansion of commercial practices through custom, usage, and agreement of parites, evidence of usage of truade and course ot dealing should be excluded if it contradicts w/ the contract.  

	Columbia is entitled to new trial w/ respect to contractual issues and its evidence should be admitted. 
Ambiguity in the contract is not necessary for admission of extrinsic evidence about the usage of the trade and the parites’ course of dealings. 

Course of dealing and usage of trade, unless carefully negated, are admissible to supplement the terms of any writing, that contracts are to be read on that assumption that these elements were taken for granted when the document was phrased. 

	Wilson Arlington Co. V Prudential Insurance Co.
	9th Cir 1990
	Parties after extensive negotiation agreed to sell property. Sale agreement prorates certain expenses & accounts payable, but doesn’t assign rights to cash on hand or pre-closing accounts receivable.
	Whether lower cts decision awarding $600,000 for cash on hand and accounts receivable to seller were appropriate (management, third party Hyatt began paying Wilson after the sale, including the $600,000)
	Parole evidence rule in Virginia excludes such evidence when the plain meaning of written contract is clear. Ambiguity could admit parole evidence, but disagreement does not mean ambiguity
	Prudential failed to show ambiguity or show any other type of arrangement had been reached with Wilson. Judgment in favor of Prudential for cash on hand and acts receivable REVERSED.

	Sherwood v. Walker
	Mich Sup Ct. 1887
	P tried to buy a cow from D. Both parties believed cow was unable to breed and agreed to the appropriate price. P went to pick up the cow but D backed out, since finding she was pregnant.
	Whether title had effectively passed, and whether D had right to refuse to execute the contract as was given discovery of new conditions. (no evidence P knew of her condition)
	If there is misapprehension as to the substance of the thing or if it is delivered or received materially differnt, there is no contract; unless the difference is only in quality or accident
	Defendants had a right to rescind bargain upon finding cow was materially different from what they bargained on, since ability to breed goes to the nature of the thing.  Judgment for P reversed

	Elsinore Union Elementary School District v. Kastorff
	Sup. Ct CA 1960
	D submitted bid w/ mistake in total, confirmed & won bid. Next day he discovered error and rescinded bid. P voted not to release him and awarded contract two weeks later. P sues for recovery of difference btw bid and next lowest bidder
	Whether D was bound to perform contract, whether his honest mistake and immediate rescission could get him out of contract, and whether it is fair for P to hold D to contract when it knew of the error
	In public works, where P knows of error and has notice of rescission prior to awarding a contract, D is entitled to withdraw without adverse effects…unless the amount is immaterial
	The omission of the plumbing portion was clearly material as both parties expected it to be included. Further, agreement was that no binding contract until one was awarded, and P had notice two weeks prior to awarding contract, that there was an error and bid was rescinded. Judgment for D.

	Taylor v. Caldwell
	Eng. Rep. K.B. 1863
	Taylor contracted w/ D for a music hall for four days in order to give concerts. Hall was destroyed by fire. Neither was responsible. 
	May a party be excused from performance of a lease by the accidental destruction of the building which was the subject of the lease? 
	UCC §§2-613-614: Where the subject matter of the contract of the specified means for performance or source of supply is destroyed or becomes nonexistent , w/o fault to the promisor, the promisor’s duty may be discharged. 
	Both parties to the contract are excused. Implied condition in the contract that impossibility of performance arising from the perishing of the person or thing shall excuse performance of the contract. 
2nd Restatement §263: it is assumed in a contract that the destruction of a specific thing which was necessary for performance will not occur . 

	Opera Company of Boston, Inc. v. Wolf Trap Foundation
	
	Wolf Trap contracted with Opera for four performances.  Wolf Trap was to provide lighting equipment, electrical power outage, no lights in entire area. W didn’t pay for final performance, defense of impossibility to perform. 
power outage was not foreseeable.  
	Should Opera be able to recover from Wolftrap for payment for final performance since they failed to perform re: lighting? 
	Rule to evoke impossibility defense: Restatement Contracts §263 TEST: 

a. parties must assume that the condition wouldn’t have occurred

b. frustration so severe that not within the risks assumed to be foreseen by the contract

c. condition made performance impossible  
	Doctrine of Impossibility (Taylor) 
DC erred needs to be remanded to determine if Wolf Trap should have foreseen this problem and prepared for it. 
Should Taylor by more narrow? Baird says ask: What is the sensible way of allocating the risk? Doctrine incomplete unless we have something that says who should take the fall when these things happen.

	Carroll v. Bowerstock 
	Kansas, 1917
	warehouse burned down in fire, neither party is at fault or delinquent. P had already begun cementing floors.

P tried to recover his performance prior to the fire, won at trial court 

	Can plaintiff recover considering that he has already begun performance? 
	Neither party can be charged w/ delinquency if the contract cannot be fulfilled. 

	Diminishing of Taylor Rule. 
Benefit Test: Owner can only be obligated to compensate for completed work if he has received benefit, advantage, or value in having the job completed
Restitution: this version of restitution leads into the same problem as reliance, b/c everyone has paid something. 
No Reliance: someone needs to take the loss, both can’t win
No ED:  goes against the idea of excuse, b/c neither is at fault. 


	Krell v. Henry 
	K.B. 1903
	Krell sued D  for breach of a license to use certain premises. D contracted to hire P’s apartment for 2 days to see king’s parade. Purpose not state in contract. No parade. P sued for balance, D counterclaimed for deposit. Court found for D and P appeals. 
	Can frustration of purpose excuse performance of contract? 
	Discharge for frustration of purpose: performance is still possible, but purpose or value of the contract has been destroyed by some supervening event. Requirements: supervening act, not reasonably foreseen at the time of the contract, purpose of the contract was known at time of contract by both parites, act totally destroys the purpose of the contract 
	Expands Taylor beyond destruction. Performance is excusable when purpose is disrupted for intervening causes. Purpose of contract may be implied from extrinsic sources. 
Dissent: parties should be left where their bargaining puts them. Rooms could still be rented to D, not impossible to perform. 

Attainment of purpose of contract comes from implied condition precedent to perform. 


Constructive Conditions: The Order of Performance

	Nichols v. Raynbred
	England 1615
	P was to deliver a cow for 50 shillings. 
	Promise for promise. Exchange must be made simultaneously or contract is null. Judgment for P.

	Kingston v. Preston
	England 1773
	P was to serve for a year then take joint charge of business run out of D’s home for monthly payments and security. P defaulted and D breached.
	Whether D was obligated to fulfill his part of the bargain when P did not provide sufficient security (Whether duties were two separate claims or dependent)
	3 kinds of covenants: 1) mutual & independent where covenants are separate 2) dependent where performance of one required for other 3) same time
	The giving of security was necessarily a condition precedent, thus satisfying the second test. Without security, D is not obligated to perform. 

	Price v. Van Lint
	Sup Ct NM 1941
	D agreed to loan 1500 for deed from P, who would erect building. While waiting for deed, D sought release claiming no duty to give $ until deed arrived. P suffered damage from delayed construction  
	Whether P was properly awarded damages (whether ct was correct in determining the covenants were independent clauses and whether damages were properly assessed)
	1) promises are generally dependant unless otherwise specified; where time of performance of one can happen later, they are independent 2) damages that are speculative can’t hold w/out substantial evidence 
	1) evidence of independent obligation is that both parties knew of the possibility that the deed would come much later than fixed date for loan, so damages properly for P, but that profits of $5/day was speculative. Damage award should be reduced appropriately

	Plante v Jacobs
	Sup Ct Wisc 1960
	P sued to recover remainder of a contract price for renovations on house that was partially, but unsatisfactorily performed. D claim no substantial performance.
	Whether there was substantial performance. If D is entitled to damages for faulty performance, which tests apply to assess damage
	1) substantial performance need not be a complete discharge of duty, just that performance was to essence of contract 2) damage rules: diminished value rule vs. cost of replacement
	1) contract was substantially performed, although not to satisfaction. Judgment for P. 2) faulty work allows for cost of replacement, but misplaced wall costly to replace, does not diminish value. Partial reward for D.

	Jacob & Youngs v. Kent
	NY 1921
	D required P to install a specific type of pipe, which P neglected to do. D discovered error after completion of work and refused to complete paymnt
	Whether P can recover for remainder of contract if the work, although not to specification was complete and evidence that alternative was just as good
	Evidence should be admissible. Completion need not require exact compliance. Damage assessment is diminished value rule
	Error found to be unintentional and honest. P entitled to full pay less any diminished value to D in value of the house, but not cost of replacing pipe, as originally demanded by D.


Express Conditions

	Howard v. FCIC
	4th Cir 1976
	P sue to recover insurance coverage for crop damage, where contract provides for 1) insurance on such; and 2) no moving evidence prior to inspection
	Whether, since P moved the evidence, they are entitled to recover under the insurance policy (i.e., whether compliance w latter is condition precedent)
	When it is doubtful whether words create a promise or condition precedent (unless explicitly stated), they will be construed as creating a promise.
	Unless there are obvious interpretive policy reasons Co. should require such, since not explicitly named, cts presumes intent for promise, not condition precedent. P recovers.

	Gray v. Gardner
	Mass 1821
	D purchased sperm oil from P, with promissory note, on the condition that if their intake from this year is more than last, the payment would be void (compensation w/ oil)
	Where there is dispute over when the ship actually arrived in port, who’s burden is it to show or disprove the ship’s exact arrival time?
	Burden of proof with respect to conditions precedent lie with D, if D is to be able to break its promise to pay.
	Judgment in favor of verdict on the merits of the case. (If D shows the ship arrived, judgment for D. If no showing by D, D must pay)

	Mascioni v IB Miller, Inc
	NY 1933
	P (subcontractor) sued to recover pay from D (contractor), who failed to receive payment from Owner
	Whether in light of contract and parol evidence, P could be found to assume the risk of not getting paid (estab. Condition precedent)
	Normally, no such condition precedent that D would be paid should preclude P from recovering, if the contract is unambiguous. Yet parol evidence of “payments as received from owner” suggests that P knew of such condition and agreed to it. Therefore, failure of Owner to pay D is bar from P’s recovery of payment.

	Semmes v Hartford Insurance Co.
	SCOTUS 1871
	P sued insurance co to recover, 6 yrs after loss, but clause required suit within 1 yr of loss
	Whether wartime within 1 yr should serve as a tolling period upon which pre + post war tacking is appro
	Pre + post war tacking would still preclude recovery (more than one year total tacking), however, no such tacking is allowed. The fact that war began simply truncated and eliminated the 1 yr provision all together, thus making the 1 yr provisio impracticable


Renegotiation and Opportunistic Behavior


	Alaska Packers Assn v Domenico
	9th Cir 1902
	Company hired fishermen to go to Alaska to catch salmon at $50 + $2 per fish. In Alaska, nets were defective, fishermen forced renegotiation to $100/day. Foreman disclaimed authority to make new contract, but agreed. 
	Whether the renegotiated contract is valid…whether there was valid consideration for the renegotiated terms; whether there was alternative legal remedy
	Coercion of a new promise for that which one is already legally bound is unfair. Consent under such demands failed test of consideration &alternative legal remedy.  Judgment company.

	Austin Instrument Co. v. Loral Corp.
	NY 1971
	P awarded subcontract & began delivery. After getting only part of a 2nd contract, it withheld deliveries of 1st, and raised prices, demanding 2nd. D agreed, took delivery and sued for price differential
	Whether D’s claim satisfies the test for unfair contracting under economic duress 
Contract is voidable when 1) forced to agree by means of a wrongful threat precluding exercise of free will; 2)  threatened party could not reasonably obtain from alternative source; AND 3) ordinary remedy for breach of contract is not adequate
	App ct finds D satisfies all three prongs bc of time constraints and reasonable reliance on possible alternatives was questionable. High stakes contracts for D. Untimeliness of suit accepted as reasonable given P’s bad behavior. Order for D. 

	Oxxford Clothes XX Inc. v Expeditors Intl Inc.
	7th Cir 1997 Posner
	P sued for injunctive relief when D withheld fabric, claiming a lien granted by P’s predecessor. Ct found for D, P paid $75K for release and sued to recover.
	Whether claims of duress, fraud and recission can hold to reclaim the $75K (P doesn’t really want recission bc that would req P to return goods to D’s possession)
	Fraud – misrepresentation
Duress – P must show lack of alternative legal remedy at time of breach & agreement to pay

Recission – place P back
	Ct finds no fraud since parties knew all the facts. If it was mistake of law, it did not obstruct justice, thus not fraud. (bad lawyering). No duress bc P could have appealed or found alternative source. 


Restraints on the ability to contract

	Williams v. Walker-Thomas Furniture 
	DC Cir 1965
	P purchased stereo by contract that put prior purchases up for collateral. P defaulted & D repossessed stereo. Award for D
	Whether contract was unconscionable and if so, whether P assumed the risk of such by not reading & understanding contract
	Unconscionability is the absence of meaningful choice by a party in a contract unreasonably favorable to another party
	Evidence of gross unequal bargaining power, leaving P w little or no choice, even if she understood the terms. Case remanded and settled out of ct.

	Vokes v. Arthur Murray Inc.
	DC App FL 1968
	P was induced to purchase 2000+ dance hours w D bc of assurances that she had great potential. P later realized she didn’t & sued D for fraud/misrep
	Whether lower ct properly dismissed case on failure to state a claim?
	Material allegations must be first accepted as fact in order to test their legal sufficiency. Misrep can be actionable if D took advent of superior knowledge
	D can arguably have superior knowledge, thus misrepresented facts to induce contracts. If thus accepted (as is required), P should be allowed to bring this to court. Claim was sufficiently stated.


Contractual relationships and the rights of third parties

	Lawrence v Fox
	NY 1859
	D loaned $ from Holly for a day, promising to repay directly to P, and didn’t
	Whether there was valid consideration & whether P (third party) can sue?
	Promise to third party is good as consideration. Third party beneficiary can claim right to recovery
	Despite no privity, P has valid claim on the valid promise @ common law. Dissent says no privity, no contract bc P has no control over any changes by Holly.
Any third person for whose direct benefit a contract was intended could sue. 

	Seaver v Ransom
	NY 1918
	uncle promises dying aunt, that when he dies he will make sure that her favorite niece gets money that is equal to the value of the house. He dies and doesn’t record the promise in his will. 
	Can the niece sue the uncle’s estate for the money?
	Assignment of Benefit: means the third party has the right to go after recovery, even if promiser has promised that it won’t go to anyone else

the promise itself in the abstract is itself property and worthy of being recovered
	Judgment affirmed for P. Just b/c she is not direct relation does not means she in not entitled. Expands Lawrence v. Fox. 

Baird: making the promise legally enforceable undercuts  incentive for parties to make wills


	Macke Co. v. Pizza of Gaithersburg, Inc. 
	MD 1970
	Corporation under ownership of 3 people at 6 locations.  Contract to purchase soda machines from Virginia Coffee services.  Before performance Virginia sold assets to Macke.  Pizza then tried to terminated 5 contracts, Macke sued for breach. PP: Pizza won, Macke appealed 
	Is 1st person is still liable for breach even if they transferred to some third party? Would the breach entitle failure of the entire contract? 
Does picking one provider over another and then having to go w/ the second provider b/c of transfer of assets mean that contract is still enforceable? 
	In the absence of contrary provision rights and duties under an executory bilateral contract may be assigned and delegated, subject to the exception that duties under a contract to provide personal services may never be delegated.  
	duty can be delegated, but if contract is that same person comes every week and different people come performance then that is a breach of the contract
 legal distinction of the law: Rare genius and extraordinary skill are not transferable, are personal, and cannot be assigned   (i.e. opera singer) vs. contracts to perform workmanship can be assigned, they are not personal, delegation is a default term and it will be assumed that when there is personal services they will not be delegated. 
Baird: want to navigate around default rule whenever possible


	Lumley v. Gye 
	
	
	
	
	


