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Contracts Outline
Allegheny, again, is a battle between this sort of restrictive formalism and attempts to expand such liability (and Cardozo uses every trick in the book ever devised)

· Allegheny  should not be used as precedent.  Rather, it is a signpost case where the court is at the precipice of change but has not quite gotten there
· Allegheny really brings out the absurdity of reliance as a form of consideration rather than an independent theory of recovery 

Terms

	Assumpsit
	L. “He undertook it.” An express or implied promise, not under seal, by which a person undertakes to do some act or pay something to another.  An action of assumpsit is a common law action for a breach of a contract (e.g., a creditor’s assumpsit against a debtor)

	Parol-evidence Rule
	The common-law principle that a writing intended by the parties to be a final embodiment of their agreement cannot be modified by evidence of earlier or contemporaneous agreements that might add to, vary, or contradict the writing. • This rule usu. operates to prevent a party from introducing extrinsic evidence of negotiations that occurred before or while the agreement was being reduced to its final written form.

	Performance bond
	Bond given by a surety to ensure the timely performance of a contract. • In major international agreements, performance bonds are typically issued by banks, but sometimes also by insurance companies. The face amount of the bond is typically 2% of the value of performance, but occasionally as much as 5%.

	Qui tactet consentire videtur
	L. “He who I ssilent is considered as assenting, when his interest is at stake.”  Normally used to infer assent when a party is asked to admit or deny liability.  Used in Canton v. Day, infra, to infer acceptance of an offer

	Bond
	An obligation; a promise. 

"[A]n obligation, or in English a 'bond,' is a document written and sealed containing a confession of a debt; in later times 'contract' is the genus, 'obligation' the species." 2 Frederick Pollock & Frederic W. Maitland, The History of English Law 207 (2d ed. 1899).

	Bargain
	An agreement between parties for the exchange of promises or performances. • A bargain is not necessarily a contract because the consideration may be insufficient or the transaction may be illegal. 
"A bargain is an agreement of two or more persons to exchange promises, or to exchange a promise for a performance. Thus defined, bargain is at once narrower than 'agreement' in that it is not applicable to all agreements, and broader than 'contract' since it includes a promise given in exchange for insufficient consideration. It also covers transactions which the law refuses to recognize as contracts because of illegality." Samuel Williston, A Treatise on the Law of Contracts § 2A, at 7 (Walter H.E. Jaeger ed., 3d ed. 1957).


	Consideration
	Something (such as an act, a forbearance, or a return promise) bargained for and received by a promisor from a promisee; that which motivates a person to do something, esp. to engage in a legal act. • Consideration, or a substitute such as promissory estoppel, is necessary for an agreement to be enforceable.  Broadly speaking, consideration is simply a collective term for all the various separate elements that can make a promise legally enforceable.  Bargain is one such element.  Narrowly speaking, consideration is equated with the single element of bargain (often referred to as the “bargain theory of consideration”)

	Contract
	A contract is an agreement which creates an obligation. Its essentials are competent parties, subject matter, a legal consideration, mutuality of agreement, and mutuality of obligation (Corpus Juris Secundum, §2)

	Liquidated damages
	An amount contractually stipulated as a reasonable estimation of actual damages to be recovered by one party if the other party breaches. • If the parties to a contract have properly agreed on liquidated damages, the sum fixed is the measure of damages for a breach, whether it exceeds or falls short of the actual damages. -- Also termed stipulated damages; estimated damages.

	Contract implied in law
	An obligation created by law for the sake of justice; specif., an obligation imposed by law because of some special relationship between them, or because one of them would otherwise be unjustly enriched. • An implied-in-law contract is not actually a contract, but instead a remedy that allows the plaintiff to recover a benefit conferred on the defendant. -- Also termed contract implied in law; quasi-contract; constructive contract. See UNJUST ENRICHMENT.

	Duress
	2. Broadly, a threat of harm made to compel a person to do something against his or her will or judgment; esp., a wrongful threat made by one person to compel a manifestation of seeming assent by another person to a transaction without real volition. • A marriage that is induced by duress is generally voidable. 3. The use or threatened use of unlawful force -- usu. that a reasonable person cannot resist -- to compel someone to commit an unlawful act. • Duress is a recognized defense to a crime, contractual breach, or tort.

	Economic duress
	An unlawful coercion to perform by threatening financial injury at a time when one cannot exercise free will. -- Also termed business compulsion. "Courts have shown a willingness to recognize the concept of 'economic duress.' For instance it has been held that a defense on these grounds may be available to the purchaser of a ship from a shipbuilder, if the latter extracts a promise of extra payment as a condition of delivery of the ship." P.S. Atiyah, An Introduction to the Law of Contract 230

	Detrimental reliance
	Reliance by one party on the acts or representations of another, causing a worsening of the first party's position. • Detrimental reliance may serve as a substitute for consideration and thus make a promise enforceable as a contract. See promissory

	Donative/gratuitous promise
	A promise made in exchange for nothing, is not bargained for, is generally altruistic on the part of the promisor.  A gratuitous promise is, ordinarily, not legally enforceable.  

	Inducement
	The act or process of enticing or persuading another person to take a certain course of action. ~2. Contracts. The benefit or advantage that causes a promisor to enter into a contract.

	Mesne assignment
	A transfer of intellectual-property rights through an intermediary, usu. an assignee, rather than directly from the property's creator.


	Nonperformance
	Failure to discharge a contractual duty or obligation

	Performance
	The successful completion of a contractual duty

	Promise
	The manifestation of an intention to act or refrain from acting in a specified manner, conveyed in such a way that another is justified in understanding that a commitment has been made; a person’s assurance that the person will or will not do something.  A binding promise – one that the law will enforce – is the essence of a contract

	Quantum meruit
	1. The reasonable value of services; damages awarded in an amount considered reasonable to compensate a person who has rendered services in a quasi-contractual relationship. 2. A claim or right of action for the reasonable value of services rendered. At common law, a count in an assumpsit action to recover payment for services rendered to another person. • Quantum meruit is still used today as an equitable remedy to provide restitution for unjust enrichment. It is often pleaded as an alternative claim in a breach-of-contract case so that the plaintiff can recover even if the contract is unenforceable.

	Quasi contract
	Contract implied in law

	Unconscionable
	An agreement that no promisor with any sense, and not under a delusion, would make, and that no honest and fair promisee would accept.

	Unjust enrichment
	The retention of a benefit conferred by another, without offering compensation, in circumstances where compensation is reasonably expected. 2. A benefit obtained from another, not intended as a gift and not legally justifiable, for which the beneficiary must make restitution or recompense. 3. The area of law dealing with unjustifiable benefits of this kind.

	Want of consideration/failure of consideration
	A seriously deficient contractual performance that causes a contract's basis or inducement to cease to exist or to become worthless.  Scholars disapprove of this term as misleading, since failure of performance is more accurate.


Bases of Recovery

1) Breach of Contract (promise supported by consideration)
a) Promises and contract law.  The primary concern, it seems, is to distinguish between contracts and gifts
i) A promise in a contract as the law conceives a promise is not a promise to do something.  Rather, it is a promise to 
(1) Do the thing you promised to do or 
(2) Answer by payment of money damages if you fail in the obligation created
(3) Note: Equitable relief is not the ordinary remedy in the incidence of a breach of contract (though it does occur)

ii) The basic underlying idea behind contract is to promote the knowing and voluntary exchange of goods and/or services
b) What is the basis for legally enforceable promissory obligations:
i) Formalist school: A promise supported by consideration creates a legally enforceable obligation
ii) Per Fuller, the purpose of Consideration is:
(1) Cautionary Function (let you know you’re making a contract)
(2) Channeling Function (channels the desire to create such obligations into a recognizeable form)
(3) Evidentiary Function (the most obvious)
(4) “The thing which characterizes the law of contracts and conveyances is that in this field forms are deliberately used, and are intended to be so used, by the parties whose acts are to be judged by the law.”
c) Mills v. Wyman, 3 Pick. (20 Mass.) 207 (Mass. 1825). The necessity of consideration
i) Past act followed by a promise to pay is not consideration (holding per Bernstein)
ii) Facts:
(1) P had cared for the son of D in the two weeks prior to the son’s death
(a) Son was in his majority at the time
(b) Son was not connected with his family (estranged)
(c) P had no agreement to care for the son in this manner
(2) After his son’s death, D sent P a letter stating that he would pay the fees incurred by the care of his son. 
(3) D subsequently refused to pay.
iii) Importance of Mills:

(1) Suppose that Mary, a 16-year old with an avid interest in gardening, Mary mows the neighbor’s lawn.  The neighbor subsequently promises to pay Mary for her efforts.  Is this a binding promissory obligation?
(2) No: Un-induced prior unmotivated acts do not support consideration for a subsequent promise. Mills v. Wyman.
iv) Exceptions to the Doctrine of Past Consideration:
(1) Promise to pay a debt barred by statute of limitations

(2) Promise by an adult to pay a debt incurred when the adult was under legal age

(3) Promise to pay a debt that has been discharged in bankruptcy (this is now limited by 11 U.S.C. §524)

d) Formalist theory of Consideration
i) Hamer v. Sidway, 124 N.Y. 538 (N.Y. App. 1891).  Formalist school
(1) Was a valid consideration paid to the promisor of $5,000 to promisee, who agreed to refrain from drinking, tobacco, swearing, and gambling for the required period of time when the promisee’s fulfilled those obligations?
(2) Promisee’s forebearance constituted valid consideration

(a) “A valuable consideration, in the sense of the law, may consist either in some right, interest, profit, or benefit accruing to the one party, or some forbearance, detriment, loss, or responsibility given, suffered, or undertaken by the other.”

(b) Bernstein:  A peppercorn would have been good enough for the Hamer court

(i) The court notes that the court does not care whether or not the consideration would constitute any value to any independent party

(ii) “Courts will not ask whether the thing which forms the consideration does in fact benefit the promise or a third party, or is of substantial benefit to anyone.”
(3) But see Dougherty v. Salt, 227 N.Y. 200 (N.Y. Ct. App. 1919)
(a) Aunt made out a Note to her young nephew for $3,000 payable on her death.  Accompanying the Note she included a message stating that the nephew ought to hold on to the Note and that someday it might be valuable
(b) Appellate held that there was no valid consideration for the aunt’s promise.  
(i) Given the intent of the aunt (testified to by P’s guardian who helped make the note) the aunt did not consider her nephew’s activity to have been consideration for the note 
(ii) Thus, the nephew’s behavior was not the impetus behind a voluntary and unenforceable promise of an executory gift.

(c) Bernstein: the court is taking a rational look at the value of “consideration” in relation to the promise within the context in which the promise was made
(i) There is a certain reluctance on the part of the court to get involved in the familial element (see, Miller v. Miller) as opposed to typical arm’s length transactions
(ii) Court is irritated by the false pretext of consideration (consideration viewed in a substantive perspective, as opposed to the purely formal perspective of Hamer)

ii) Mier v. Hadden, 111 N.W. 1040 (Mich. 1907).  Ps are land dealers.  As part of their occupation, they purchase land on option and then contract to sell that land to 3rd parties at a profit.  P’s purchased a call option from the Ds for their farm for the consideration of $1.00.  Contract contained a clause allowing Ps to recover damages from P in the event of non-performance by Ps upon the exercise of the option.  Ds refused to sell the land
(1) A promise to sell at a specified price in the future (or engage in some future transaction) is binding if the promise is made in consideration of valuable consideration

iii) Batsakis v. Demotsis, 226 S.W.2d 673 (Tex. Civ. App. 1949)
(1) Promise to pay $2,000 plus accrued interest in exchange for 500,000 drachmae was a promise supported by consideration giving rise to a legally binding obligation to pay the debt
(a) Note: P alleged that the 500,000 drachmae was worth around $25 at the time (i.e., WWII shortages in Greece)
(2) The court specifically refused to consider the “adequacy” of the consideration:
(a) “The plea of want of consideration was unavailing.  A plea of want of consideration amounts to a contention that the instrument never became a valid obligation I nthe first place.  Mere inadequacy of consideration will not void a contract.”  (Emphasis RPD)
(b) Hamer formalism in extremis 
(3) But see Schnell v. Nell, 17 Ind. 29 (Ind. 1861)
(a) D agreed to pay each of 3 Ps $200 in monthly installments in consideration of:
(i) Love of Ds wife (as she had attempted to make a similar provision in her will that turned out to be invalid)
(ii) Wife’s services rendered
(iii) Consideration of $0.01
(b) Court held that:

(i) The court will consider the adequacy of value of consideration when the value of that consideration is fixed as with currency

1. Therefore, consideration of $0.01 is insufficient to create a binding obligation upon a promise to pay $600

(ii) “As it is, the mere promise to pay six hundred dollars for one cent … is an unconscionable contract, void, at first blush, upon its face, it if be regarded as an earnest one.  The consideration of one cent is, plainly, in this case, merely nominal, and intended to be so.”
e) Bargain Theory of Consideration.  Bernstein: Generally speaking, the presence or absence of a contract in the bargain sense will force you construe the contract similar either to Fischer (absence) or Meier (presence) of a contract
i) Note: Distinction between “bargain”, “inducement” and “gratuity”
ii) Generally speaking, bargains are bilateral (though there are unilateral contracts).  Bargains are the exchange of promises or performances.
(1) “A bargain is an agreement of two or more persons to exchange promises, or to exchange a promise for a performance. Thus defined, bargain is at once narrower than 'agreement' in that it is not applicable to all agreements, and broader than 'contract' since it includes a promise given in exchange for insufficient consideration. It also covers transactions which the law refuses to recognize as contracts because of illegality." Samuel Williston, A Treatise on the Law of Contracts § 2A, at 7
(2) Contracts require a “bargain” and “consideration” under the bargain theory

(a) An inducement is merely “The benefit or advantage that causes a promisor to enter into a contract.”
(b) Hence, if a promisee relies on a promise to their detriment than the promisor is estopped from claiming that it was a gift as the promise functioned as an inducement
(c) “The commencement of performance may by itself constitute a ‘return promise’ that is sufficient to create a bilateral contract” (Chirelstein at 14)

iii) The Restatement of Contracts adopts the Bargain Theory of Consideration: § 71. Requirement Of Exchange; Types Of Exchange
(1) However, do not cite to the Restatement in Bernstein’s exam

(2) To constitute consideration, a performance or a return promise must be bargained for.
(3) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.
(4)  The performance may consist of 
(a) an act other than a promise, or
(b) a forbearance, or
(c) the creation, modification, or destruction of a legal relation.
(d) The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.
iv) Notes to the Restatement § 71: Consideration is generally used to express the legal conclusion that a promise is enforceable
(1) i.e., a promise is enforceable only if there is consideration
(a) Thus, consideration can also refer to reliance on a gratuitous promise
(b) Also see it with the use of “consideration” in contracts to state that that legal requirement for an enforceable bargain has been met
(2) “Bargained for”: In the typical bargain, the consideration and the promise bear a reciprocal relation of motive or inducement
(a) You have to have both elements for a bargain to be present: there must be both promise and consideration
(b) “Mere pretense of bargain does not suffice, as where there is a false recital of consideration or where the purported consideration is merely nominal”
(i) RPD: this seems to be the case in Dougherty.  The consideration paid (the behavior of the boy) was nominal at best.  A promise made on the basis of such small consideration cannot really be said to be an actual bargain
(3) A “false recital” is when a promisor writes out a false statement that he had received some consideration in exchange for his promise
(a) E.g., A falsely claims that B sold him a car for $1,000 and A promises to pay B that amount
(b) No consideration has been made for A’s promise
(c) Similarly, if A promises to pay B $1,000 in exchange for a book worth $1, there is no consideration paid, as the purchase is mere pretense. 
(4)  Mixture of bargain and gift
(a) Generally speaking, courts will not inquire into the adequacy of consideration (due respect for the free market). Even when a bargain is part gift, the element of the bargain will be sufficient to supply consideration for the entire transaction
(b) e.g., a promise by A to purchase from a book from B for $10 even though such books are only worth $5 could be considered valid consideration
v) Miller v. Miller, 42 N.W. 641 (Iowa, 1889)
(1) Contract b/t H and W for good behavior was not enforceable since the contract required  “just what is demanded by her marital relations”.
(2) Note the general unwillingness of courts to enforce contracts in a family setting (even when all of the requirements for a valid contract – as opposed to a gift – appear to have been met
(3) See also, Balfour v. Balfour, 2 K.B. 571 (1919)
(a) No legally binding contract can exist between a husband and wife as regards the arrangement of their relationship even though certain elements found in contracts might exist within those arrangements because they parties did not intend that they should be attended by legal consequences.

(b) “In respect of these promises each house is a domain into which the king’s writ does not seek to run, and to which his officers do not seek to be admitted.”


(4) See also, White v. Bluett, 23 L.J.Ex. (N.S.) 36 (1853)
(a) Son’s forbearance from complaining in exchange for father’s agreement to forgive a previously made loan was not valid consideration
(b) Since the son had no right to complain, his forebearance cannot compose compose valid consideration to the contract

vi) Fischer v. Union Trust, 101 N.W. 852 (Mich. 1904)
(1) $1 paid by incompetent daughter to father did not constitute valid consideration for title to their residence.
(a) Note: Transaction occurred on Christmas
(b) Bank subsequently foreclosed
(2) Compare to how the Hamer court was concerned with separating gifts from exchange.  This convoluted transaction would have met the formal requirements of Hamer and yet totally undermined the theory at work behind Hamer’s ruling
(a) Yet the $1 at work in Fischer does seem to meet some of Fuller’s definitions of the purpose/function of a contract – it indicates a clear intent on the part of the promisor to have the law enforce his transaction
(b) But this flouting of the formal requirement really seems to irk the Fischer court

(c) The Fischer court treats the dollar as “just” a formality, and yet (from a formalist point of view) this is precisely the point

(3) Note: The Fischer v. Union Trust rule is the operative theory at work in Restatement § 71
f) Analysis:

i) When dealing with a problem in contract:
(1) Identify the promise at issue 
(a) Subject matter of the promise
(b) The form of the promise 
(2) What was given in return?
(3) Does (1) + (2) = consideration?
(a) The Hamer leaves out all analysis of fairness as regards the consideration
(b) Consideration defined as Benefit to promisor/detriment to promisee?
(i) But: A past act followed by a promise to pay does not create a binding contract (Mills v. Wyman)
(4) If the Hamer requirements are satisfied, you move into §71 of the Restatement and the Bargain Theory of consideration.  Did the promisor’s act induce some response by the promise? Did the response induced bear any relation to the original promise?
(a) Here the social context matters
(i) E.g., a professional transaction as opposed to Fischer

(ii) Requires you to know something about the norms of the relevant commercial context
(iii) E.g., Meir v. Hadden: the real estate option was a well-accepted, often used instrument.  Hence Meir becomes much more similar to a commercial practice than a Fischer-type situation

(5) However, what do we do if there is no consideration either through bargain theory or Hamer?  

2) Promissory estoppel. RPD: Essentially, promissory estoppel presents an exception to both the formal and a consequence of bargain theory of consideration.  Promissory estoppel is grounded in justifiable reliance and inducement.  
a) View the spectrum of promissory estoppel as between Ricketts and Bacardi (with § 90 of the Restatement falling somewhere in the middle)
b) Bernstein: Promissory estoppel uses reliance as the basis for creating promissory obligations.
c) Elements of Promissory Estoppel (in six easy steps):
i) Promise
ii) Made without consideration
iii) Which the promisor knew or should have known would have induced some action or forebearance on the part on the part of the promise
iv) Which does in fact induce some action or forebearance on the part of the promise
v) To the detriment of the promisee
vi) And injustice can only be avoided by enforcing the promise
d) Restatement § 90
i) (1) “A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.

(1) RPD: Note the condition of detrimental harm: “if injustice can be avoided only by enforcement of the promise”

ii) (2) “A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.”
(1) E.g., A, knowing that B is going to college, promises B that A will give him $5,000 on completion of his course. B goes to college, and borrows and spends more than $5,000 for college expenses. When he has nearly completed his course, A notifies him of an intention to revoke the promise. 

(a) A's promise is binding and B is entitled to payment on completion of the course without regard to whether his performance was "bargained for" under §71

iii) A promise binding under this theory is a contract, and all the remedies available for the enforcement of contractual rights and obligations are available to situations that fall under this section.  

(1) Thus, relief may be determined by the extent of harm caused by an actor’s reliance rather than the character of the promise

(2) E.g., A applies to B, a distributor of radios manufactured by C, for a "dealer franchise" to sell C's products. Such franchises are revocable at will. B erroneously informs A that C has accepted the application and will soon award the franchise, that A can proceed to employ salesmen and solicit orders, and that A will receive an initial delivery of at least 30 radios. A expends $1,150 in preparing to do business, but does not receive the franchise or any radios. B is liable to A for the $1,150 but not for the lost profit on 30 radios.

(3) Note the problem attendant to promises to procure insurance.  A promise to procure insurance, reasonably relied upon by a promise, can make the promisor the insurer of the promisee.  This can result in tremendous liability.

(a) Thus, the promise is properly construed as a promise to use reasonable efforts to procure the insurance and reliance by the promise may be justified or unjustified only for a short period of time. 

(b) Note the exception created, though, by promises to make charitable subscriptions and the like.

e) Kirksey v. Kirskey, 8 Ala. 131 (Ala. 1845)
i) P’s moved over 60 miles with children to move in with her brother-in-law based on his promise to “let [P] have a place to raise [P’s] family”
(1) Note: P did not sell her land in her old home (as D had recommended) before she left
(2) P was subsequently put out into a shack in the woods
ii) The “inconvenience” suffered by the P did not support consideration creating a legally binding obligation upon the D
(1) From a formalist p.o.v., it could be held that the “detriment” suffered by the P was in fact consideration
(2) However, it is not clear that the promisor was attempting to induce some behavior
f) Ricketts v. Scothorn, 77 N.W. 365 (1898)
i) P quit her job and claimed that she forebeared from seeking other employment after her grandfather induced her to quit her employment with the promise of a 6% $2,000 note.  Grandfather paid the interest on the note and stated his intention to pay the full balance, but died b/f he could do so.  P attempted to claim the full amount from his estate
ii) Court held that D was estopped from pleading want of consideration since P reasonably relied on her grandfather’s promise and “was led thereby to change [her] position for the worse” and, as a result, “acquired some corresponding right of remedy.”
g) Note: Over time the theory of promissory estoppel shifts from being an element of consideration as opposed to an actual estoppel of failure of consideration
i) Note: Promissory estoppel is never a substitute for consideration
ii) Feinberg v. Pfeiffer Co., 322 S.W.2d 163 (Missou., 1959)
(1) Plaintiff was employed by defendant starting in 1917.  She worked her way up from a bookkeeper to assistant treasurer.  In 1947, the Board of Directors voted to grant P a monthly pension of $200, starting when she retired.  P retired in 1949 (18 months later), at which point she began to receive payments.  P was 57 at this time. Payments were reduced in 1956 to $100.  P was 63 at this time.  P sued.

(2) Missouri law held promissory estoppel to be a valid element of (as opposed to exception to) the doctrine of consideration under three separate theories (In re Jamison’s Estate, 202 S.W.2d 879, 887)

(3) Plaintiff’s reasonably foreseeable retirement from a lucrative position in reliance upon the defendant’s promise to pay her an annuity or pension constituted an “act of forebearance” sufficient to constitute a consideration for the defendant’s promise.
iii) But see Hayes v. Plantations Steel Co., 438 A.2d 1091 (R.I. 1982).  P not entitled to recover on a theory of promissory estoppel when the actions of the promisor “in no way” induced the P to leave the employ of D

(1) In January 1972, Hayes, then aged 65, announced his intention to retire in July.  An officer and shareholder of the company, said the company would “take care” of Hayes without any mention of a specific plan

(a) Following retirement, Hayes made an annual visit to the plant to renew acquaintances and inquire about the payments so he could continue to plan his retirement.  Four payments of $5,000 were made.  The payments were discontinued.  

(b) Hayes had given notice of his intent to retire 7 months before any promise was made

(i) It was assumed that Hayes would no longer work based on that stated intent (hence, no forebearance as in Feinberg)

(ii) Hayes’ annual visits demonstrate uncertainty on Hayes’ part regarding the nature of the payments

iv) Note: Employer/employee law may fall into a unique social context (hence, cite only to other employment cases if at all possible)
h) Damages and promissory estoppel
i) Reliance damages: Object is to restore the victim of breach back to the position he would have been in if the promise had not been made

(1) Victim is equally well of whether or not there is no promise, or promise, breach, and damages

(2) Thus, compensation is the amount required to put the injured promise in a state just as good as if the promise had not been made

(3) Focus is in “out-of-pocket costs” (as opposed to opportunity costs)

ii) Expectation damages: Placing the victim of breach forward to the position he would have been in if performance.  

(1) Victim is equally well of whether or not there is promise and performance, or promise, breach, and damages

(2) Focus in on opportunity costs (see Walters v. Marathon Oil Co.)

iii) Typically, promissory estoppel brings a lesser measure of recovery.

(1) When a contract is formed and then breach, the court will enforce expectation damages

(2) Put the party in the position they would have been in had the obligation been fulfilled

iv) On the other hand, when the cause of action is promissory estoppel, the typical (though not exclusive) remedy is reliance damages

(1) Reliance damages: Put the party in the position they would have been in had the promise never been made

(2) Bernstein, as a formalist, supports this distinction (albeit grudgingly).  Why does a formalist support this distinction in damages?

v) Purpose of contract (and higher damages for breach of contract) is to promote parties to be very clear in the obligations they want legally enforced

(1) After all, promissory estoppel is only designed to remedy injustice (Restatement § 90)

(2) Bernstein concedes the social realities sometime work against the sort of formal bargaining encouraged by this disparity in damage awards, but still thinks such difference in damages makes sense

vi) Also, breach of contract creates a very easy to measure damages.  But, when you do have easy to measure damages (see Ricketts v. Scothorn) the court can be a bit more liberal on the question of damages
vii) Goodman v. Dicker, 159 F.2d 684 (D.C., 1948)
(1) Franchisor/franchisee context
(a) Very Posnerian: incentivizing franchisors not to be misleading and incentivizing franchisees from being naïve

(2) Reliance damages are the appropriate remedy in an action under promissory estoppel (as opposed to breach of contract)
(3) See also Hunter v. Hayes, 533 P.2d 952 (Colo.Ct.App.1975)
(a) D promised P a job as a “flagger” on a construction project, telling P she should terminate her employment with the Telephone company and that she was to begin work on a specified date

(i) She had been paid $350 a month by the Telephone Co.

(ii) P quit work, but D failed to employ her

(iii) P was unemployed for two months 
(b) Court awarded reliance damages
(i) $700 (the two-months lost salary) compensated Hunter for the loss suffered:

(ii) “[W]hen [recovery] is predicated on … a promise and detrimental reliance, there is no fixed measure of damages to be applied in every case.  [The] damages should be tailored to fit the facts of each case and should be only that amount which justice requires.”

(c) The court makes it clear that they have essentially unfettered discretion to do whatever they want in this respect (not unlike the Walters court)
(d) See Jarboe v. Landmark Community Newspapers of Indiana, infra.  Damages for termination of an at will employee limited to reliance damages and would not include restoration of employment.  

(4) Bernstein: Goodman is applicable in small business/franchisor/franchisee relationships

(a) Be leery of using Goodman in specialized transactions, particularly when lawyers are involved in transacting the deal

viii) But see Walters v. Marathon Oil Co., 642 F.2d 1098 (7th Cir. 1981)
(1) Remember: expectation damages in a § 90 claim is only a presumption! (which can be overcome)
(2) Franchisor/franchisee context

(3) Ps entered into negotiations with Marathon to distribute Marathon products at a convenience store/gas station.  Negotiations continued apace, with Ps sending a signed contract to Marathon for their final approval.  Meanwhile, Ps had purchased the station in question and made improvements.  Marathon subsequently put a moratorium on new stations and refused to sign the contract
(4) Court held that P was entitled to expectation damages under a theory of promissory estoppel

(a) “Since promissory estoppel is an equitable matter, the trial court has broad power in its choice of remedy.”

(b) The easy manner of calculating damages figured heavily into the court’s decision to award expectation damages
ix) Promissory estoppel in specialized transactions
(1) D & G Stout, Inc. v. Bacardi Imports, Inc., 923 F.2d 566 (7th Cir. 1991)
(a) P refused to sell to a third party after assurances from D to continue to supply liquor brands to P’s wholesale liquor distribution business.  D subsequently pulled the plug and P was forced to sell for $550,000 less than the original offer
(i) P had only an at-will agreement with D at all times
(b) Did the $550,000 claimed in damages by P constitute an injury suffered as a result from an opportunity forgone in reliance on D’s promise (as opposed to a loss attributable to expectations of future lost earnings) constitute an issue of material fact such that D is not entitled to judgment as a matter of law?

(c) Court held that the damages claimed by P are not for the recovery of lost profits, but injuries already received resulting from its reliance upon Bacardi’s promise.  The “reasonableness” of that reliance is a material question of fact that should have been resolved at trial

(i) RPD: Remember: the court is not saying that D is estopped from claiming that there was no binding contract.  P still has to demonstrate the reasonableness of its reliance at trial.  
(ii) In this ruling, the Court distinguished the lost opportunity from “lost wages” 
1. i.e., An at-will employee may not sue an employer for lost wages in the expectation of an unfulfilled promise of at-will employment.  Pepsi-Cola General Bottlers, Inc. v. Woods, 440 N.E.2d 696 (Ind.App. 1982)

2. Since Expenses incurred allegedly in reliance on a promise create an issue of fact such that summary judgment is inappropriate.  Pepsi-Cola, 440 N.E.2d 696.
a. The 7th Circuit looked at “expectation” in the sense of whether or not the damages claimed by P were in “expectation” of future revenues from its business partner, inasmuch as an aggrieved employee would claim “expected” future wages from an employer

b. As opposed to “reliance” on the promise insofar as P felt itself able to function as an ongoing concern

(2) Bacardi’s interpretation of IN law was approved in Jarboe v. Landmark Community Newspapers of Indiana, Inc., 644 N.E.2d 118 (Ind. 1994).  
(a) IN court held that in cases of discharge involving an at-will employee under a theory of reliance, damages were limited to reliance damages and not restoration of employment.
(b) RPD: Cf. Hunter v. Hayes, supra 
x) Casebook: Bacardi and Walters should be viewed as how courts have increased the importance of the reliance principle in claims under § 90 where the bargain principle would not have been sufficient to create an enforceable promise
3) Quantum Meruit
a) Definition:
i) The reasonable value of services; damages awarded in an amount considered reasonable to compensate a person who has rendered services in a quasi-contractual relationship. 

ii) A claim or right of action for the reasonable value of services rendered. At common law, a count in an assumpsit action to recover payment for services rendered to another person. • 

iii) Quantum meruit is still used today as an equitable remedy to provide restitution for unjust enrichment. It is often pleaded as an alternative claim in a breach-of-contract case so that the plaintiff can recover even if the contract is unenforceable.

b) Quantum meruit focuses on enforcing promissory obligations when there is some clear benefit received by the promisor (as opposed to some detriment suffered by the promisee, which is the province of promissory estoppel)
i) RPD: Unjust enrichment is an element of a claim under quantum meruit.  It is not an element of a claim under contract implied in fact.  
c) Webb v. McGowin, 168 So. 196 (Ala. 1935)






i) P injured himself when he saved D’s life.  D subsequently promised to pay $15 a week for rest of Ps life since P was crippled in the accident.  Payments were made for 9 years until Ds death.  P sued to ensure that payments continued.  
(1) Strongly rooted in the hypothetical bargain theory
ii) Court held that the material benefit to the promisor (saving his life) was sufficient compensation for the promise. 
(1) “We agree with [the appellate court] that if the benefit be material and substantial, and was to the person of the promisor rather than to his estate, it is within the class of material benefits which he has the privilege of recognizing and compensating either by an executed payment or an executor promise to pay.”
(2) Note: The Supreme Court of Alabama also accepted the lower court’s determination that a “moral obligation” could be sufficient consideration to support a subsequent promise to pay when the benefit accrued directly to the promisor 
(a) As opposed to Mills v. Wyman, say

(b) Bernstein: Be aware of “moral obligation” but don’t bet the farm on it

(3) RPD: Notice the conditions:

(a) Material benefit

(b) Material benefit must be direct to promisor (as opposed to say, Mills v. Wyman)
iii) But see Harrington v. Taylor,  26 S.E. 227 (N.C. 1945)
(1) D assaulted his wife and she took refuge in P’s house.  D showed up at the house and began beating the wife.  Wife grabbed an axe and would have decapitated D, but for P sticking his hand in the way.  P’s hand was mangled.  D promised to pay, made a small payment and stopped doing so.
(2) Appellate upheld dismissal of the case on a demurrer

(3) RPD: Can be distinguished on the basis that P could have recovered from D’s wife in this case (court didn’t want to allow for double damages perhaps)
d) Bastian v. Gafford, 563 P.2d 48 (Id. 1977)
i) Unjust enrichment is not a necessary element for a claim of recovery based on a theory of contract implied in fact.  Unjust enrichment is only necessary for recovery for quantum meruit/unjust enrichment.  Circumstances which imply the existence of an agreement are only necessary to recover under a theory of contract implied in fact. 
(1)  “It is enough that [respondent] requested and received them under circumstances which imply an agreement that the pay for appellant’s services” for P to recover on the basis of a contract implied in fact. 
(a) Bernstein: You can sort of look at the Zemco court as saying there was a Requirements contract implied in fact 

(2) Respondent Gafford contacted appellant Bastian about constructing an office building on resondent’s property

(a) After discussions, appellant orally agreed to do so. 

(b) Appellant began putting plans together

(c) Deal fell through when Appellant refused to submit a bid and would only complete the project on a cost-plus basis
ii) See also Hill v. Waxberg, 237 F.2d 936 (9th Cir. 1956)

(1) Implied in fact contract arises when the court finds that parties intended to make a contract but failed to articulate their promises and the court merely implies what it feels the parties really intended

(a) This is based on the facts and circumstances of the case

(2) Implied in law contract is a legal fiction in which an unjustly enriched party must make restitution

(a) Intentions are irrelevant (as opposed to contracts in fact)

(b) In the absence of fraud, enrichment is limited to the value of the benefit acquired

e) What areas will not be covered under the quantum meruit/quasi-contract rubric?
i) The “poor volunteer”
(1) We want to preserve the realm of kind, neighborly, interpersonal type reactions 

(2) Just as the court wants to keep familial relationships (e.g., Fischer) outside the law as well
ii) The “officious intermeddler” 
(1) Defined as someone who imposes their services upon others (e.g. , the kid who mows lawns and then demands payment)

(2) Posner: Transaction costs are low enough that the law does not need to impute the fiction of a contract

4) Contract Implied in Law (Restitution)
a) Bernstein: If no one needs to be rescued do not make this argument.  This claim will only work if you’re looking for unjust enrichment for saving someone.  
b) In re Crisan Estate, 107 N.W.2d 907 (Mich. 1961)






i) Hospital’s care of an incapacitated person creates the legal fiction of a contract at law, on the basis of which the hospital may recover for costs incurred
ii) Note: Court based it’s ruling on ALI Restatement, Restitution, § 116 allows recovery for aid given to the incapacitated. “The rule stated in this section exists in order that a person needing help in an emergency and not ale to ask for it should obtain it, the attainment of such a result being aided by assuring compensation to the person rendering the aid of the other is solvent.”

iii) Note: The court does not require that a reasonable person would consent to the services rendered, only that “the person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent”

(1) So, if the woman would have refused treatment, it would not have effected the court’s decision, since court is taking the perspective of the rescuer, rather than some fictional “meeting of the minds”

(2) The law essentially does not care in this respect about the intents of the parties

(a) E.g., the source of the obligation in breach of contract

(b) The source of applying a promissory obligation, then, is more public policy

5) Commentary
a) Economic basis for allowing the implied contract

b) Law just creates what the parties would have bargained to if transaction costs were not so high

i) E.g., person bleeding in the street cannot negotiate with the doctor to save his life, but we can reasonably assume that he would have done so

ii) This distinguishes the medical case from, say, the person playing the violin outside your window who then charges a fee

c) Transaction costs are extremely low, so there is no reason to impute a contract

i) Restatement assumes that a professional rescuer (e.g. doctors) intend to charge for their services.  Non-professional rescuers are presumed not to charge

ii) Case law generally bars any compensation from non-professional rescuers (notes Posner)

iii) Economic rationale for this distinction:

(1) Opportunity cost for the doctor is much higher than the passer-by who simply calls for assistance

(2) Easy to calculate physician’s fee, hard to calculate the cost of the non-professional’s time

iv) Courts generally award physicians their standard fee (rather than the fee common to the community).  Why?

(1) Reflects that particular physician’s opportunity cost

(2) Incentivizes the physician to render aid

d) Distinction b/t contract implied in fact and at law:

i) Implied in fact: “A contractual agreement inferred from a previously existing contractual relationship b/t the parties”

ii) Implied in law: “An agreement fashioned by the court between parties who did not previously have such a relationship”

Inequality in the Exchange or in the Exchange Process
1) Duress and the Pre-Existing Legal Duty Rule

a) Promise to fulfill a pre-existing legal duty in contract is insufficient consideration for an agreement to increase wages. .Alaska Packers’ Assn. v. Domenico, 117 Fed. 99 (9th Cir. 1902)
i) Facts:

(1) Plaintiff had entered into a contract with fishermen for a flat rate plus a set price per caught fish  

(2) When the fishermen got up to Alaska, they refused to work unless the company increased their wages per fish

(3) Note: The court totally rejects the notion that the company supplied the fishermen would have supplied the fishermen with defective nets.  

ii) “Consent to such a demand, under such circumstances, if given, was, in our opinion, without a consideration, for the reason that it was based solely upon the libelants’ agreement to render the exact services, and none other, that they were already under contract to render.”
iii) Case shows that Hamer-type formalism would separate out this form of coerced activity

(1) However, once people start realizing that Hamer-type analysis would allow for a peppercorn to create a binding agreement, then you’re back in the same place in terms of creating binding promissory obligation (e.g., Fischer)

b) Contract is unenforceable if made under duress.  Duress defined as those circumstances under which a party is precluded from exercising their own free will. (RPD: The following rules of law are all found in and should be cited to Austin Instrument, Inc. v. Loral Corp. 324 N.Y.S.2d 22 (NY. Ct. App. 1971))  

i) Particularly applied to economic situations when there is the threatened supply of the withholding of goods and the demand is not made in good faith

(1) UCC defines “good faith” as “in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade.” UCC § 2-103

(a) Note: Remember that UCC only applies to goods (not services)

(b) Compare Austin to the situation where the contractor in your kitchen wants to upsize the contract after the price of marble goes up 3,000%

(i) Court might be more reluctant to allow an argument of economic duress

(ii) Contractor is best positioned to measure the risk

(iii) Contractor had other alternatives in contract (e.g., cost-plus contracting rather than a flat estimate, up-charges in the actual contract, etc.)

ii) However, the party making this defense must prove:

(1) Inability to procure those goods elsewhere

(a) RPD: Note the distinct nature of the product in issue at Austin.  The contract is for a highly specialized part as opposed to say, soybeans

(2) Inadequacy of other forms of remedy

(a) Note: This innocuous, doctrinal element of “no adequate remedy at law” gives the court a lot of discretion in terms of its ability to apply (or not) the doctrine of economic duress
iii) E.g., Austin Instrument, Inc. v. Loral Corp. 324 N.Y.S.2d 22 (NY. Ct. App. 1971).   

(1) Loral had an agreement w/Austin for Austin to supply Loral w/parts in order for Loral to meet a Navy contract.  Austin subsequently refused to supply parts unless it was awarded additional contracts from Loral and increased prices.  

(2) Court held that the price increases were void since

(a) Price increases were void as Loral suffered economic duress since it could not obtain substitute parts nor would a legal remedy be adequate

(b) Loral met its legal obligations by contacting all of its vendors

(c) Legal remedy would have been insufficient since Loral literally had no choice but to take the gears at the “coerced” prices and then sue to get the excess back



(d) Loral’s delay in bringing suit is understandable considering their second contract with Austin

2) Unconscionability and an Introduction to the U.C.C.

a) Unconscionable: An agreement that no promisor with any sense, and not under a delusion, would make, and that no honest and fair promisee would accept.
b) Substantive unconcionability

i) The contract itself is simply grossly unequal

(1) E.g., something about the price/one of the terms, standing alone, is shocking

(2) This is very rarely a ground for voiding an entire agreement

ii) Toker seems to be based on  substantive unconscionability

iii) Practictioner’s note: A strong element substantive element greatly helps a weak argument under the procedural unconscionability prong 

(1) This is not quite effective the other way around (e.g., a strong argument for procedural unconscionability does not symmetrically support a weak argument for substantive unconscionability)

c) Procedural unconscionability

i) Something went wrong in the bargaining process (e.g., a misrepresentation of facts, a gun to the head of one party, etc.)

ii) There is a defect in one of the fundamental pillars underlying contract law

(1) Henningsen
(2) Courts feel a bit better about finding unconcionability on this prong

iii) Procedural unconscionability defined as “[t]he manner in which the contract was entered is also relevant to this consideration.  Did each party to the contract, considering his obvious education or lack of it, have a reasonable opportunity to understand the terms of the contract, or were the important terms hidden in a maze of fine print and minimized by deceptive sales practices” (Williams, in casebook at 64-65) . 
d) Henningsen v. Bloomfield Motors, 161 A.2d 69 (N.J. 1960).  Court refused to uphold a warranty found in an adhesion contract limiting damages suffered as a result of defective product to replacement of products when purchaser had no alternative products
i) The court lays out the pillars of freedom of contract:

(1) Arm’s length negotiation

(2) Relative equal bargaining position

(3) Available alternatives/competitive market (noting that the car buyer “cannot turn to a competitor for better security”)

ii) The fairly unusual market situation in this situation is a linchpin of the court’s ruling

(1) The warranty in question was standard for all sales of domestic cars, at a time when the Big Three accounted for 93.5% of all auto sales in the U.S. 

(2) So, you can limit the court’s paternalism to this abnormal type of economic situation: the market cannot be counted on to put pressure on the parties to put “fair” terms on the parties

(3) Should note that the court balanced this finding of unconscionabilty, then, with strong deference to freedom of contract

iii) Note: Need to ask where the warranty/how the warranty is executed by the consumer

(1) Is it read and signed by the consumer (as in Henningsen v. Bloomfield Motors)

(2) Is it included in a box along with the purchased item (as in the case with stereos/toasters)

(3) Is there any negotiation?

e) U.C.C. governs all contracts relating to goods.  Common law governs services.  

i) How do you tell the difference where there are both goods and services?

ii) UCC will governs contracts where the services provided were merely incidental to the overall thrust of the agreement, and the goods sold  were “substantial factor” in the transaction.  Pittsley v. Houser, 875 P.2d 232 (Idaho App. 1994)

(1) Dispute related to the sale and installation of carpet purchased by the P

(2) “Predominant factor” test.  In cases where goods and services are mixed, the court consider the contract in its entirety, applying the UCC in its entirety or not at all

(a) If the “predominant” factor in the contract is the rendition of a service (e.g., contract with an artist for painting) → No UCC

(b) If the “predominant factor in the contract is the transaction of a sale with labor incidentally involved (e.g., installation of a water heater in a bathroom) → UCC

f) U.C.C. § 2-103(1)(b): Good faith defined in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade

i) UCC § 2-302 : A court may refuse to enforce a contract which it finds to be unconscionable at the time it was made (cited in Williams v. Walker-Thomas, 350 F.2d 445 (D.C. Cir. 1965))

ii) Note: The U.C.C. does not itself define “unconscionability”.  This is intentional on the part of the drafters. 

(1) The U.C.C. wants the courts to have the freedom to find/not find such elements

(2) Note: This is a decision for the judge and not the jury: This section is addressed to the court, and the decision is to be made by the court. “The evidence referred to in subsection (2) is for the court's consideration, not the trier of fact. Only the agreement which results from the court's action on these matters is to be submitted to the general trier of the facts.”
g) Williams v. Walker-Thomas, 350 F.2d 445 (D.C. Cir. 1965)
i) Where the element of unconscionability is present at contract formation, the contract will not be enforced.  
ii) Unconscionabilty defined 

(1) The absence of meaningful choice on the part of one of the parties 

(2) Together with contract terms which are unreasonably favorable to the other party

(3) Court may also consider the manner into which the contract was entered:

(a) Did parties have the capacity and a reasonable to opportunity to understand the terms of the contract?

(b) Were terms hidden?

(c) “When a party of little bargaining power, and hence little real choice, signs a commercially unreasonable contract with little or no knowledge of its terms, it is hardly likely that his consent, or even an objective manifestation of his consent, was ever given to the terms.”

iii) Note: The exact question of whether or not unconscionability was present in Williams v. Walker-Thomas was a question of fact (the Circuit court remaded the case to the lower court)

iv) Note: The court was particularly upset with the cross-collateralization provision through which the store could repossess all the goods if the customer defaulted on payments of one of the goods

(1) Williams was not a constantly defaulting.  She had made at least $1,400 in payments.  At her first default, the company replevied all the purchased items.  
h) Toker v. Westerman, 274 A.2d 78 (N.J. Super, 1970) 

i) Contract for the purchase of a refrigerator on monthly installments at a total price of 2.5x its retail value is unconscionable, and therefore unenforceable, when D had already paid $655.87, or approximately 131% of its fair market value
(1) RPD: Notice the importance of damages to this case.  “In the instant case the court find that in receiving a total of $655.87 plaintiff and his assignor have received a reasonable sum.”

ii) Toker is basically showing how far substantive unconscionability can get you

(1) Answer: pretty far

(2) i.e, price alone seems to make the contract unconscionable

iii) However, the court was implicitly concerned with procedural unconscionability as well

(1) This refrigerator was sold by a door-to-door salesman. Such salesmen typically use high-pressure tactics

(a) Door-to-door salesman are typically considered “high pressure” sales environment

(b) Hence, the FTC requirement of “cooling off periods” on purchases made from door-to-door salesmen

(c) So the court is implicitly concerned with the procedural element

(2) Thus, Toker will only get you so far in terms of substantive unconscionability

i) Note: The examination of unconscionability is itself antithetical to formalist contract theory

i) That is, courts are attempting to use a subjective standard as regards contracts and their enforeceability

3) Mutuality of Obligation

a) Note: Glannon: Examples and Explanations is good on the subject of Mutuality of Obligation (but not other subjects)
b) Illusory promises

i) Illusory promises were once held to be not enforceable

(1) Corbin: Illusory promises fall short of the requirement of promise as consideration because the promisor has not limited his future actions

(a) “A promise must in its terms express a willingness to effect this limitation on freedom of choice” for it to fall within the realm of an enforceable contract

(b) There is no limitation on the promisor if the promisor retains the ability to change his mind; this essentially takes the form of “I promise to do as you ask if I please to do so when the time arrives”

(c) These words do not lead the promise to have an expectation nof performance because of a present expression of will.  

ii) But see Williston: An “illusory” promise is not unenforceable because it was not bargained for.
(1) Such promises are “frequently so requested with intent to make a bargain cannot be successfully disputed. . . . .  [S]eller is often so eager to obtain work, or a sale, that he will gladly subject himself to an absolute promise in return for one which leaves performance optional with the other party.”

(2) RPD: This seems to have been the case in Wickham Lumber: “this is most commonly illustrated in agreements to buy or sell goods where the quantity is fixed by the wishes of one or parties

c) An agreement to sell without a corresponding agreement to buy a specified quantity lacks the mutuality of obligation in order to constitute consideration at common law.  Wickham & Burton Coal Co. v. Farmers’ Lumber Co. 179 N.W. 417 (Iowa, 1920)

i) D had entered into a supply contract with P. 

ii) LumberCo. was under no obligation to purchase any quantity of coal under the common law

(1) i.e., the LumberCo could have sat on its couch for the rest of its life and not incurred any promissory obligation whatsoever

(2) Different from an agreement in which LumberCo. agrees to purchase 5 tons of coal at $1/ton

(a) In this hypothetical, we have consideration for CoalCo.’s promise (the return promise)

(b) Hence, the contract was void for lack of mutuality of obligation

iii) Note: You could fix the Wickham & Burton problem by including a peppercorn in the transaction (e.g., I promise to buy b/t 1 and 40,000,000 tons of coal)

(1) But, then again, this challenges the “policing the bargain” aspect of formalism

(2) I.e., you can get around the provision simply with a peppercorn

(3) Similar issue with at-will contracts: a notification clause with 1 second notice would satisfy the Hamer/Wickham court
iv) Wickham would have turned out very differently under the U.C.C. (discussed below). 

(1) The law regarding regarding mutuality of obligation has changed significantly in the last 15 years

(a) It used to be a bastion of formalism

(b) The Realists have moved in through the U.C.C.

(c) So, you must execute a formalist analysis for mutuality of obligation (e.g., Wickham) prior to moving towards a different analysis

d) A “license agreement” under which licensee agreed to manufacture a drink and distribute it under manufacturer’s trademark where the licensee might at any time cancel the contract was void for lack of mutuality of obligation. .Miami Coca-Cola Bottling Co. v. Orange Crush Co., 296 Fed. 693 (5th Cir. 1924).

i) The licensee could be liable in damages for the period of time in which the contract was performed, but the court would not compel specific performance

ii) The contract was not binding since the licensee did not promise to do anything and could, at any time, cancel the contract

iii) Bernstein: The right of termination seems to be absolute here, even without a notice provision.  The absolute right of termination at any time voided the contract for lack of mutuality.  
e) Obligations do not need to be symmetrical in order for their to be mutuality of obligation creating an enforceable contract.  Lindner v. Mid-Continent Petroleum Corp., 252 S.W.2d 631 (1952)
i) Action was about a lease.  P had leased a service station to D for 3 years.  D had an option to renew.  D also had the right to terminate at 10-days notice.  

ii) Court held that the obligation on D to give 10-days notice was sufficient to constitute mutuality of obligation - i.e., there is no lack of mutuality where the party with the right to terminate the lease must give 10-days notice.
f) A seller’s ability to enforce a contract immediately by shipping the goods at the time of sale created mutuality of obligation in a contract in which the buyer had the right to terminate the agreement at any time.  Gurfein v. Werbelovsky, 118 A. 32 (1922)
i) Contract was for sale of five cases of plate glass “to be shipped within three months from date”

(1) Buyer should “have the option to cancel the above order before shipment”

(2) During the three months, the buyer repeatedly requested performance, and finally brought suit against the seller for breach of the agreement

(3) Seller argued that by virtue of the cancellation clause the agreement was in effect an option for which no consideration was given, and that, viewed as a contract, it lacked mutuality

ii) even though the buyer had the option to cancel the shipment at any time, the seller could have shipped the product right away.  This opportunity to bind the buyer into performance was sufficient to constitute a mutuality of obligation
g) In contract where performance is contingent upon the “judgment” (in the “fancy” sense) of one of the parties, the promisor’s duty to exercise his judgment in good faith is an adequate consideration to support the contract.  Mattei v. Hopper, 330 P.2d 625 (Cal. 1958)
i) P, a real estate developer, had entered into an agreement to purchase land from D.  Transaction was subject to P approving the leases for the planned shopping center.  D subsequently attempted to refuse to sell under the theory that there was no mutuality of obligation (since it was all contingent upon P’s decision)
ii) Courts distinguished contracts in which performance is contingent upon the “satisfaction” of one of the parties into:

(1) Commercial/objective evaluation

(a) E.g., “where the condition calls for satisfaction as to commercial value or quality, operative fitness, or mechanical utility

(b) Dissatisfaction cannot be “arbitrarily, unreasonably, or capriciously” claimed

(2) “Those involving fancy, taste, or judgment”

(a) A contract dependent upon the business judgment of one party would not fail for lack of mutuality of obligation
4) U.C.C. § 2-306. Output, Requirements and Exclusive Dealings
a) (1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.
b) (2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods any by the buyer to use best efforts to promote their sale.
i) Subsection (1) is attempting to force the “reading of commercial background and intent” into an agreement as regards the performance of the agreements
(1) It applies to non-producing parties (such as dealers) as well as to manufacturers

(2) “A contract for output. . . is not too indefinite since it is held to mean the actual good faith output or requirements of the particular party. Nor does such a contract lack mutuality of obligation since, under this section, the part who will determine quantity is required to operate his plant or conduct has business in good faith and according to commercial standards of fair dealing in the trade”

(a) Thus, output/requirements contracts are per se enforceable

(b) RPD: Thus, the U.C.C. seems to state that “good faith” implies that the supplier will not unilaterally decide to not supply the buyer (as was the case in Wickham & Burton)

(i) A minimum or maximum quantity sets a limit on the elasticity in the agreement

(ii) If BuyerCo. is acquired, the sale itself does not constitute founds for sudden expansion/decrease on the part of SupplierCo.

ii) Note the general applicability of U.C.C. § 1-203’s “good faith” provision throughout

iii) How do you tell whether or not this is an output or a requirements contract?

(1) Based on who gets to determine the quantity

(2) If the producer/seller determines the quantity → Output contract

(3) If the buyer determines the quantity → Requirements contract

c) Elements of an exclusive requirements contract (per Zemco v. Navistar, 186 F.3d 815 (7th Cir. 1999))
i) Obligates the buyer to buy goods
ii) Obligates the buyer to buy goods exclusively from the seller
iii) Obligates the buyer to buy all of its requirements for goods of a particular kind from the seller
d) The words “you may require” in reference to the “requirements of the business” can create a specified quantity for delivery given the context of the transaction.  The exclusive nature of the relationship also creates an obligation on the part of BuyerCo. Lima Locomotive & Mach. Co. v. National Steel Castings Co. 155 Fed. 77 (6th Cir. 1907)
i) Court distinguished an order for business requirements from an order based on the buyer’s “wish” or “desire”
ii) “The promise to take all one can consume would be broken by buying from another, and it is this obligation to take the entire supply of an established business which saves the mutual character of the promise.”
iii) RPD: There is a tremendous difference between a contract that states “as you shall request” and “as you shall require” (the latter has mutuality of obligation, the former does not)
e) When the practical effect of a supply contract is sufficient to make one party the exclusive supplier, an enforceable “requirements” contract exists.  Laclede Gas Co. v. Amoco Oil Co. 522 F.2d 33 (8th Cir. 1975).  Court also held that equitable relief (i.e., an injunction forcing performance) was appropriate since the certainty of performance is easily determined and relief at law would be insufficient.
i) Facts

(1) Laclede and Amoco signed an agreement under which Amoco would supply propane to propane systems installed by Laclede

(2) Leclede had to request propane from Amoco (this was not a “requirements” contract strictly speaking)

(3) Laclede held the right to terminate the contract after 1 year with 30 days written notice

(a) RPD: This alone would not have been sufficient to invalidate the contract for lack of mutuality of obligation.  Cf., Lindner. 

(4) Amoco would agree to supply propane to a particular housing development system, at which point it would “install, own, and maintain the facilities necessary to provide” the system with the necessary propane

ii) The precise business context (this being a public utility) is a serious concern here, and it pervades the case.  Laclede had many manners of terminating the contract, Amoco had none.  Amoco attempted to void the contract for mutuality of obligation.
iii) And, even though this isn’t really a requirements contract, the court treats it as a requirements contract anyway

(1) Court took the view that Laclede had no practical ability to supply its requirements anywhere else (though in fact they did so after Amoco stopped to providing)

(2) But the contract did not use the word “requires”, the choice was solely at the discretion of Leclede

(a) But this introduces a certain element of instability into the system

5) Good Faith and Fair Dealing

a) A promise to pay ½ of profits and revenues from an exclusive agency and a promise to render monthly accounts implies a promise of reasonable efforts to bring those profits and revenues into existence.  Thus, The implied good faith performance in the exclusive agency contract is the mutual obligation assumed by P.  Wood v. Lucy, Lady Duff-Gordon.  118 N.E. 214 (N.Y., 1917) (Cardozo, J.)
i) Note: D claimed the contract was unenforceable for lack of mutuality after P had charged her with violating it by placing her name/image on products without him.  Essentially, Lady Duff Gordon is arguing that Wood is not obliged to do anything on her behalf (he would incur no liability by sitting on his couch for the rest of his life)
ii) Cardozo implies an element of good faith performance into the agreement on the part of Wood

(1) Cardozo is playing fast and loose with the actual language of the contract

(2) This gives the course incredible latitude to interpret the contract and to enforce duties

(a) However, the justification seems to be the deceitfulness of Lucy’s behavior

(b) In other words, the court is pissed at the lack of good faith on the part of D

b) Every contract or duty within the [U.C.C.] imposes an obligation of good faith in its performance or enforcement.  U.C.C. § 1-203

c) Courts will not let parties use opportunistic reasons to get out of contracts.  Feld v. Henry S. Levy & Sons, Inc. 335 N.E.2d 320 (N.Y.Ct.App.  1975)
i) D, a wholesale baker, and P, a manufacturer of “Crushed Toast” entered into a contract in which D agreed to sell and P agreed to purchase “all bread crumbs” manufactured by D

(1) Manufacture of bread crumbs was one component of D’s business.  Bread crumbs need to be specifically manufactured

(2) D subsequently stopped manufacturing crumbs, claiming it was “uneconomical” to manufacture them

(3) Indicated it would start up again if it could raise the price at which it sold to CrumbCo

(4) Sold off the machinery used to make the crumbs after CrumbCo refused the price increase
(5) D argued that the contract did not required it to manufacture bread crumbs, only to sell P those crumbs it did manufacture
ii) Court held that this was governed by U.C.C. § 2-306.  Hence, D would only be allowed out of the contract if the manufacture of breadcrumbs constituted a threat to the business such that it could put the company into bankruptcy.  

(1) This was a question of fact and to be remanded to the jury

d) However, in the absence of unconscionability in the contract, U.C.C. § 1-203(b) does not bar at-will termination without an express clause denying such a termination.  Corenswet, Inc. v. Amana Refrigeration, Inc., 594 F.2d 129 (5th Cir. 1979)
i) Franchisor/franchisee context.  

(1) Corenswet held an exclusive wholesale distributorship in Amana appliances.  The relationship lasted 7 years.  Contract permitted termination at-will by either party on 10 days notice

(2) Corenswet claimed Amana’s attempted termination for the relationship was “arbitrary and capricious”

(3) Corenswet sought injunctive relief, attempting to enjoin the termination of the contract

ii) A party’s rights with respect to at-will termination apply only to notice.  Failure to give adequate notice is a legal and not equitable claim
iii) RPD: Note the court takes a passing glance at the “Missouri Rule”: where an Agent as a reasonable time to recoup his investment b/f it may be terminated under an at-will clause.
e) Good faith as required by at-will termination applies only to offer the agent a fair opportunity, without which the contract would have been void for fraud in its inception.  Oral promises to P stating that a contract would only be terminated for cause are not binding if they are not made by those parties designated by contract with such authority.   Bushwick-Decatur Motors, Inc. v. Ford Motor Co., 116 F.2d 675 (2d Cir. 1940)
i) Franchisor/franchisee context
(1) Plaintiff was a former Ford dealer

(2) Agreement was the standard Ford dealership contract

(3) Contract did not specify quantities of automobiles that would be supplied to the dealer, or amounts Ford was obligated to sell or dealer obligated to buy

(a) Ford and Bushwick both retained a tight to terminate the contract and all operative orders at will

(b) Ford terminated its contract with Bushwick after 4.5 years

ii) Court noted that Ford possessed superior bargaining position but that “dealers are not misled or imposed upon, but accept as nonetheless advantageous an agreement in form bilateral, in fact one-sided”

(1) Any attempt to address the underlying problem should be effected through statute

f) Contract law imposes a duty not to “be reasonable,” but to avoid taking advantage of gaps in a contract in order to exploit the vulnerabilities that arise when contractual performance is sequential rather than simultaneous.  Original Great American Chocolate Chip Cookie Company, Inc. v. River Valley Cookies, Ltd,  970 F.2d 273 (7th Cir. 1992).
i) Franchor/franchisee context

(1) Franchisor terminated the franchise after repeated violations of the franchise agreement

(2) Franchisee continued to operate under the franchisor’s name

ii) Court noted three ways a party could get out of its contractual duties:

(1) Terms of the agreement itself

(2) The Illinois Franchise Disclosure Act which requires that termination may only be made for “good cause”

(a) Statutory definition of “good cause” here, related to the failure of the franchisee to comply with the terms of the franchise agreement and the time of notice required to be given

(b) Good cause is “the failure of the franchisee to comply with any lawful provisions of the franchise or other agreement and to cure such default after being given notice thereof and a reasonable opportunity to cure…”

(c) “Good cause” is used in its technical sense here; this is a different meaning than that found in the common law/U.C.C. 

(3) Common Law implied duty of good faith (Wood v. Lucy, Lady Duff-Gordon)

(a) Unconscionability: 

(i) However, “the presence of a commercially unreasonable term, in the sense of  a term that no one in his right mind would have agreed to, can be relevant to drawing an inference of unconscionability but cannot be equated to it.”

(b) Economic Duress: 

(i) Breach of good faith, which is the responsibility of the parties “to avoid taking advantage of gaps in a contract in order to exploit the vulnerabilities that arise when contractual performance is sequential rather than simultaneous.”

(ii) This is closely allied to fraud for Posner

iii) Moral of the story: don’t bring a “Lady Lucy” good faith claim to the 7th Circuit
Toward the Objective Theory of Contract
Generally speaking, it is best to move from a subjective analysis to an objective analysis when determining whether or not a contract was actually made.  If you have satisfied the requirements of the subjective analysis, you have definitely met the requirements of the objective analysis.  
1) Subjective theory of contract: 
a) A valid contract requires a subjective meeting of the minds (Consensus ad idem) as to the material elements of the contract.  Raffles v. Wichelhaus (Peerless) 2 Hurl. & C. 906 (Exch., 1864)
i) Facts:
(1) Agreement between plaintiff and defendant regarding the purchase of 125 bales of Surat cotton, to be shipped from Bombay to Liverpool

(2) Plaintiff claimed D agreed to purchase the bales of cotton, to be shipped by P to Liverpool aboard a ship called the Peerless

(3) Defendant claimed that the agreement was to purchase the cotton, to be shipped by P to Liverpool aboard a ship called the Peerless that sailed from Bombay in October

(4) Note: There were at least 11 ships called the Peerless sailing at the time of this case.

ii) Judgment for defendant on the ground that the D had agreed to purchase the cotton from a particular ship (“It is like a contract for the purchase of wine coming from a particular estate in France or Spain, where there are two estates of that name.”)

iii) Could also be argued that the latent ambiguity in the contract regarding the ships made it void since there was no meeting of the minds on this issue (It is unclear on which grounds the court actually affirms the demurrer)

iv) Peerless is universally considered the high-water mark of the subjective approach to the doctrine of assent.  Namely, the approach that really cares about what is going on in the minds of the parties.  
b) A commercial contract may be void if one party, an experienced operator and another party, an inexperienced operator, have reasonably different understandings regarding a material element of the contract.  Flower City Painting Contractors, Inc. v. Gumina, 591 F.2d (2d Cir. 1979)
i) Facts:

(1) Flower, a minority-owned painter, was hired by Gumina as a sub-contractor to do the painting for a development, pursuant to the HUD (who funded this) order which required such policies
(2) Flower didn’t know of a certain convention unique to the business which would have reduced the profitability of the job

ii) Court framed the issue as: Does the lack of knowledge of “standard business practices” void a contract when one party is familiar with the practice and the other is not?
iii) Court cited to Raffles to void the contract

2) Assent and the objective theory
a) DO NOT CONFUSE THE DOCTRINE OF ASSENT WITH MUTUAL MISTAKE.  THEY MIGHT ARISE ON THE SAME SET OF FACTS BUT THEY ARE NOT THE SAME THING.   FAT BOY.

b) Bernstein: The doctrine of assent does not weigh into each and every element of the contract; it must be applied on a clause by clause basis. (you only need assent for material terms)
i) Hence, it’s a good idea to put in the recitals something to the effect that “it is a material clause that x”

c) Assent can be inferred from words and actions even though one of the parties did not intend do be bound to the contract.  Embry v. Hargadine, McKittrick Dry Goods Co.
i) Commercial context.  Facts:

(1) Appellant alleged

(2) He told president that if appellant did not get an answer regarding the renewal of his contract he would quit

(3) That the president inquired about how busy he was

(4) When appellant said, “busy”, the president told him “you’re all right.  Get your men out, and don’t let that worry you”

(5) Appellant took this to mean that his contract would be renewed

(a) He worked until February 15

(b) He was informed on February 15 that his services would not be required as of March 1, 1904

ii) Court based its ruling on “If, whatever a man’s real intention may be, he so conducts himself that a reasonable man would believe that he was assenting to the terms proposed by the other party, and that other party upon that belief enters into the contract with him, the man thus conducting himself would be equally bound as if he had intended to agree to the other party’s terms.”  Smith v. Hughes, L.R. 6 Q.B. 597, 607
iii) Bernstein: This is an objective understanding of assent.  Relevant cases within this p.o.v. would be:

(1) Hamer

(2) Batsakis

(3) In these cases we do not care about the subjective issues behind the contract

(4) The Embry court is trying to remove the court’s need to look into the subjective understandings of the parties (after all, there is no way to police perjury)

iv) Embry leaves us with a “reasonable person” standard.  But it doesn’t contextualize who that reasonable person must be
d) The mental assent of parties is not requisite for the formation of a contract.  Rather, if the words or acts of one of the parties have but one reasonable meaning his undisclosed intention is immaterial except when an unreasonable meaning which he attaches to his manifestations is known to the other party.  Lucy v. Zehmer, 84 S.E.2d 516 (Va. 1954)
i) Dispute arose from a contract to sell land made in a bar. 

(1) P had been trying to buy the land for some time and actually did so, though an agreement with the D.  

(2) D subsequently claimed it was a “joke” and refused to sell

(3) P brought suit in equity to enforce the contract

ii) Is offering the $5 an activity you would normally expect though? 

(1) The rather formal language of the contract seems to indicate some serious bargaining might be going on

(2) This doesn’t seem to be like 2 idiots haggling in a bar.  They have some knowledge of property and contract; they have bargained before; they merely happen to be drinking in a roadhouse.  

(3) So, though the $5 is irrelevant from the doctrine of consideration it can support the proposition that the parties intended to contract

3) Court may consider evidence of party’s subjective understanding when there is no written agreement since mutual assent must be constructed from evidence of negotiations or other past conduct.
Kabil Developments Corp. v. Mignot, 566 P.2d 505 (Or. 1977)
a) Facts:

i) Case arose from P’s claim that it had made an oral agreement with D, which D then attempted to deny. 

ii) At trial, the court allowed testimony by D’s VP to the effect that the VP left the negotiations with the feeling that D was contractually bound to provide services to P

b) RPD: Court goes out of its way to distinguish the facts of this case so as to let its analysis fall within objective contract theory: “in face-to-face negotiations, words are not everything, and a fact-finder might well believe that what a party though he was doing would show in what he did.”
c) If the court is going to move towards an objective theory, why might it be wise to bring in evidence of subjective intent?

i) Under the theory that people are bad liars and the court should be allowed to consider the subjective element of assent even within this framework

ii) So the Peerless never really dies (inasmuch as neither the Hamer nor the bargain theory totally dominates)

iii) You might never want to rely totally on a Peerless argument, but you need to go through this analysis in order to have a firm grasp on assent

4) The circumstances regarding contract formation matter as to the validity of the contract.  That is, if no reasonable person could believe that a binding contract was intended then no contract exists.  New York Trust Co. v. Island Oil & Transport Corp., 34 F.2d 655 (2d Cir. 1929) (Hand, J.)
a) Facts
i) Island Oil set up sham Mexican subsidiaries to pump oil and get around Mexican oil law.  These subs were wholly owned by Island Oil.  Island created paper transactions in which Island agreed to purchase quantities of oil from SubCo.  Island Oil mortgaged its stock in the SubCo

ii) Island defaulted and the stock was foreclosed.  The new owners of one of the subsidiaries attempted to enforce the contract and receive the balances of cash payable for the oil sales

b) “In the case at bar it is abundantly clear that no such person, making the records here in question in such a background, would have supposed they represented actual sales of oil.”
i) Court distinguishes this case from that in which one person has been reasonably deceived or misled by the actions of the other (RPD: e.g., Lucy v. Zehmer):

(1) Plaintiff had made the case that the parties to the contract’s formation essentially engaged in fraud upon the plaintiff

(2) Court refuses to concede this point.  The contract would have been unenforceable between the original parties, so its acquisition by a third party does not create legal obligations that would otherwise not exist.  

(a) “We are to distinguish between such a situation and one in which the person deceived has acted in reliance upon the truth of the utterances, and bases his rights upon them, for here we are only concerned with the existence of obligations between parties equally implicated.”

5) Objective/Subjective interpretation:
a) Principle I:  If the parties subjectively attach different meanings to an expression, neither party knows that the other attaches a difference meaning, and the two meanings are not equally reasonable, the more reasonable meaning prevails.  

i) Adopted in Restatement Second § 201(2)(b)

ii) Based on a concept of liability for fault.  That is, A is at fault/negligent if he uses an expression that he should realize would lead a reasonable person in b’s position to understand that A has attached a certain meaning to that expression

b) Principle II: If the parties subjectively attach different meanings to an expression, neither party knows that the other attaches a different meaning, and the two meanings are equally reasonable, neither meaning prevails

i) Adopted in Restatement Second § 20(1)

ii) RPD: Seems to be embodied in Flower City v. Gumina

c) Principle III: If the parties subjectively attach the same meaning to an expression, that meaning prevails even though it is unreasonable.  

i) Adopted in Restatement Second § 201(1)

ii) This “squarely reverses” the strict objectivism of formalist contract theory

iii) Both parties may use language incorrectly, but if they share that meaning than the court is obliged to follow it 

iv) The court has recourse to an objective meaning in the absence of a mutually held subjective understanding (the exact opposite of a formalist court)

d) Principle IV: If the parties, A and B, attach different meanings, M and Y, to an expression, and A knows that B attaches meaning Y, while B does not know that A attaches meaning M, meaning Y prevails even if it less reasonable than meaning M

i) Adopted in Restatement Second § 201(2)

ii) Based in a fault analysis.  That is, B was at fault for attaching an unreasonable meaning to the phrase.  But A is more at fault for allowing B to continue in this mistaken belief (even if A’s belief was in fact more reasonable)

e) In the strictly formalist school, the court would make little or no effort to look into the subjective intent of the parties.  The court would only be concerned with the parties’ intentions as defined by the objective understanding of words and actions of the parties and the reasonable inferences supported by the words and actions themselves.  That is, the subjective understandings of the parties is irrelevant.  

i) “[W]hatever was the understanding in fact of the [parties] . . . of the legal effect of this practice between them, it is of not the slightest consequence, unless it took form in some acts or words , which, being reasonably interpreted, would have such meaning to ordinary men. . . .  Yet the question always remains for the court to interpret the reasonable meaning to the acts of the parties, by word or deed, and no characterization of its effect by either party thereafter, however truthful, is material.”  Hotchkiss v. National City Bank, 200 F. 287 (2d Cir. 1912) (Hand, J.) aff’d 201 F. 664 (2d Cir. 1912), aff’d 231 U.S. 50 (1913)

ii) The modern era has moved into a more subjective consideration of contract/intent.
Indefinite Agreements and the Concept of Gap Fillers

If you write a bare bones contract you are asking the court to do more (and vice versa).  The questions in “Definiteness” unit run through Assent, Offer, and Acceptance.  

Contract Formation Through Offer and Acceptance

1) “On the one hand, courts should fill gaps in contracts to ensure fairness where the reasonable expectations of the parties are fairly clear. . . . Except in transactions involving very large amounts of money or adhesion contracts to be imposed on many parties, contracts tend to be skeletal, because of the amount of time and money needed to produce a more complete contract would be disproportionate to the value of the transaction to the parties.”  A greater degree of specificity is required for specific performance rather than damages. Rego v. Decker, 482 P.2d 824 (Alaska 1971)
a) Definiteness cases are decided in a manner which turns on intuition; there isn’t really a black letter doctrine, you just need to get a sense of the type of facts that courts use to determine cases (or not) on definiteness grounds.  

b) But where should the court look for a gap-filling term?

i) U.C.C.

ii) Court’s own view of the most efficient term if the parties had negotiated on their own?

c) General notes on definiteness:

i) Figure out a “best approach” to the doctrine of definiteness

ii) Definiteness opens up the possibility for several different types of gaps (for which we need to find some resolution)

iii) Gaps due to mere inadvertence

iv) Gaps that are extraordinary; no two rational people would have left out such a term 

v) Gap where the parties just couldn’t agree

vi) What if both parties include a provision that is vague and both parties know it 

vii) So perhaps you want to think  on the reason for the gap/ambiguity

2) U.C.C. § 2-204 Formation in General




a) (1) Contract for sale may be made in any manner sufficient to show atreement, including conduct by both parties which recognizes the existence of such a contract

b) (2) Agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined

c) (3) Even though one or more terms are open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for appropriate remedy

i) RPD: Comapare to the concurring opinion in Wheeler v. White
d) Comment notes that this section does not mean certainty as to “the exact amount of damages due the plaintiff”, rather “any reasonably certain basis for granting remedy”

e) RPD: I presume courts, though, would be much more likely to infer the existence of a contract if damages were in fact certainly calculable

3) Is a contract enforceable if a material term of the contract is left open to negotiation at some undefined point in the future?
a)  Cassinari v. Mapes, 542 P.2d 1069 (1975)
i) A lease provided that the lessee had the exclusive right to renew his lease for an additional period  upon the same terms and conditions as the original lease “at a monthly rental to be determined at that time.”
ii) Court held the clause to be enforceable since, in all likelihood, the clause was made in consideration for the original lease. It is therefore proper to imply that that the parties intended a reasonable rent for the extended period; a court should determine the rent if the parties are unable to agree
b) But see Martin v. Schumacher, 417 N.E.2d 541 (1981)
i) The tenant’s renewal clause is void because the renewal clause contains no language for how future rents would be calculated
ii) RPD: You can look at this as different from the subjective/objective principles in that this case doesn’t involve interpretation.  It involves contractual silence.

iii) i.e., the renewal clause doesn’t say “fair market rates” or list some methodology for how the future rents should be calculated.  

(1) That is, it’s not a question of ambiguity, it’s a question of utter silence

(2) so, the court holds the clause enforceable  


c) Bernstein: These types of clauses are still used, and there is still disagreement over what they mean/whether they are enforceable, etc.
4) A contract is no less a contract b/c some preferable clauses may be omitted either deliberately or by neglect.  So long as the basic essentials are sufficiently definite, any gaps left by the parties should not frustrate their intention to be bound.  Berg Agency v. Sleepworld-Willingboro, Inc., 136 N.J.Super 369 (1975)
a) P and D signed a document that set out terms for renting a vacant commercial building to Lustwig.  P claimed the document was binding, D claimed it was not binding.

b) There were not provisions relating to maintenance, insurance, repairs, assignments.

c) See also Arok Construction Co. v. Indian Construction Services, 848 P.2d 870 (Ariz. 1993)
i) “The enforcement of incomplete agreements is a necessary fact of economic life. . . . Parties may want to bind themselves and at the same time desire to leave some matters open for future resolution in order to maintain flexibility.”

ii) “Refusing the enforcement of obligations the parties intended to create and that marketplace transactions require hardly seems the solution.”

5) However, a contract is void if it is so vague as to its material terms that the court lacks any standard from the terms of the contract to supply missing terms and there is no clear agreement regarding material terms of the contract.  Academy Chicago Publishers v. Cheever, 578 N.E.2d 981(Ill. 1991)
a) Facts:  Academy Chicago Publishers contracted Mrs. Cheever about putting together an anthology of John Cheever’s uncollected short stories.  The two reached an agreement under which 

i) Mrs. Cheever and John Dennis would compile the short stores

ii) They would deliver the short stories to Academy

iii) The agreement did not specify:

(1) The date on which they would deliver

(2) Minimum/maximum number of stories

(3) Content

(4) Criteria under which the compilation would be/not be satisfactory to the publisher

(5) Length of time for which the book would be published

(a) (the last two would be at the sole discretion of Academy)

(6) Cheever subsequently refused to continue and attempted to return advances given
b) Court based its ruling on IL law:

i) A contract is sufficiently definite and certain to be enforceable if the court is enabled from the terms and provisions thereof, under proper rules of construction and applicable principles of equity, to ascertain what the parties have agreed to do.  Morey v. Hoffman, 145 N.E.2d 644 (Ill. 1957)

ii) A contract may be enforced even though some contract terms may be missing or left to be agreed upon, but if the essential terms are so uncertain that there is no basis for deciding whether the agreement has been kept or broken, there is no contract.  Champaign Nat’l Bank v. Landers Seed Co., 519 N.E.2d 957 (Ill. 1988)

c) Bernstein does not like Cheever, but it squarely addresses the issue facing the court.  Clearly Mrs. Cheever wanted out of the deal. 

i) If you want to enter into the contract which leaves a great deal in the hands of one party, you can’t use the doctrine of definiteness to void the contract. (The lower court’s attitude)

ii) The upper court in Cheever takes a much different view

iii) Courts, in terms of enforceability, are wary of creating documents that encourage parties to write too much into their contracts.  Courts are not too uncomfortable with gap filling (though lawyers and clients might be).  

6) Sales contracts and the U.C.C.

a) Rationale for using statutory gap fillers (under the U.C.C.) is that the parties have, through haste or whatever reason, failed to put in the contract an element that would have been expected by any normal participant in the trade.  Hawkland, Sales Contract Terms Under the U.C.C., 17 U.C.C.L.J. 195 (1985)

b) U.C.C. § 2-305:
Open Price Term. Parties can contract even though price is not settled.  The courts should infer a “reasonable price” it’s left open, silent, or agreed that some fixed standard should set the price.  

i) Price to be fixed by seller/buyer implies a good faith requirement

ii) If one party fails to so fix the price, the other party may cancel the contract

iii) However, if the parties intend not to be bound unless the price is fixed and it the price is not fixed, then there is no contract

iv) The comments note that this is based on the presumption of the U.C.C. “to give effect to the agreement which has been made” conditioned upon the good faith which applies to all agreements made under the U.C.C.

v) Bernstein: Price would seem to be the quintessential material term.  This shows the extent to which the code overreaches into the traditional domains of freedom of contract.  

c) U.C.C. § 2-204(3) Formation in General.  “Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.”

i) RPD: Compare to Academy v. Cheever, Martin v. Schumacher, Cassinari

ii) Comment notes that this section does not mean certainty as to “the exact amount of damages due the plaintiff”, rather “any reasonably certain basis for granting remedy”

(1) RPD: I presume courts, though, would be much more likely to infer the existence of a contract if damages were in fact certainly calculable

7) Under the U.C.C., where parties have reached an enforceable agreement for the sale of goods, but omit therefrom the terms of payment, the law will imply as part of the agreement that payment is to be made at time of delivery.  Southwest Engineering Co. v. Martin Tractor Co.  473 P.2d 18 (Kan. 1970)
a) Facts:

i) P and D had orally agreed to sale of a generator by D to P for $18,500.  D subsequently upsized its price to $21,500.  After much debated, P and D came to terms regarding the sale of the generators in August, with delivery due in December.

ii) D subsequently refused to confirm the delivery date; D subsequently failed to make delivery.  P had to procure a generator on the market for $27,541

iii) P sued for breach of contract

(1) Sought $6,041 for breach

(2) $9,000 in damages as a result of the delay

(3) Trial court found breach, awarded the $6,401 but not the damages for delay and this ruling was affirmed, supra. 

b) U.C.C. § 2-201 sets three “definite and invariable” requirements for a valid contract

i) Must be for a sale of goods

ii) Must be “signed/evince some authentication

iii) Must specify a quantity

iv) Terms relating to price, time, and place of payment or delivery, the generally quality of goods, or any particular warranties may be omitted

c) RPD: Court used the “gap filling” power created by the U.C.C. in order to use another U.C.C. assumption (payment at delivery) to put the clause into the contract
8) An agreement to negotiate in good faith can be binding if (1) Both parties manifested an intention to be bound (2) The terms of the agreement are sufficiently definite to be enforced and (3) There was consideration.  Channel Home Centers v. Grossman, 795 F.2d 291 (3d Cir. 1986)
a) Facts:

i) P had signed a LOI with Grossman regarding leasing space in a mall developed by Grossman.  Grossman had obtained the LOI in order to obtain financing for the project

ii) When Grossman subsequently signed the space to another party, Channel sued

b) Court used the three-part analysis required to determined whether or not a valid contract existed:

i) Whether both parties have manifested an intention to be bound by its terms and 

ii) Whether the terms are sufficiently definite to be specifically enforced and 

iii) Whether there was consideration

c) Case was remanded to determine whether or not sufficient evidence existed as to whether there was sufficient evidence to support a finding that the parties intended to be bound by the letter of intent and whether or not there was in fact a time limit as part of the LOI (if not a reasonable time limit should be determined by the court)
9) Where the terms of a contract are too indefinite for it to be enforced, a party may still recover reliance damages under a theory of promissory estoppel.  Wheeler v. White, 398 S.W.2d 93 (Tex. 1965)
a) Facts:

i) Wheeler alleged White had breached a contract to secure a loan or furnish the money to finance the construction of improvements upon land owned by Wheeler.  Wheeler also pled in the alternative that White should be estopped from pleading insufficiency

ii) Wheeler and White entered into a contract where White was to obtain a loan of $70,000 at 6% (15 years); with a $5,000 commission for White and 5% commission on the building for all rentals procured by White

iii) Contract was signed and White urged Wheeler to demolish existing buildings and get to work

(1) Buildings had a value of $58,500 standing

(2) Rental value of $400 per month

b) Texas Supreme Court upheld the lower court’s ruling that the original contract was unenforceable since it did not contain necessary elements (e.g., “did not contain essential elements to its enforceability in that it failed to provide the amount of monthly installments, the amount of interest due upon the obligation, how such interest would be computed”).  However, plaintiff’s alternative plea for estoppel did state a claim for which relief might be granted.

i) “The vital principle is that he who by his language or conduct leads another to do what he would not otherwise have done, shall not subject such person to loss or injury by disappointing the expectations upon which he acted.”  Court also cited Goodman v. Dicker to this effect.
ii) “In cases such as we have before us, where there is actually no contract the promissory estoppel theory may be invoked thereby supplying a remedy which will enable to injured party to be compensated for his foreseeable, definite, and substantial reliance.”

(1) Note: Concurring opinion noted that even though the contract was too vague to be enforced “it is sufficiently definite to support an action for damages.”

(2) RPD
: Consistent with U.C.C. § 2-204(3)

Contract Formation through Offer and Acceptance
1) Offer/Acceptance in general
a) This doctrine demarcates the line b/t enforceable and unenforceable.  The formalists still hold a lot of sway in this area, particularly in cases governed by common law and not the U.C.C.
b) Keep in mind the problems/consequences  regarding drawing the line (b/t enforceable and unenforceable) too early in a transaction?

i) Parties would b/g to limit the information they disclosed early on in a transaction (a “chilling” effect”)

c) Presumption: Advertisements are considered “invitations to deal” as opposed to offers that can be accepted creating a valid contract

i) Otherwise, advertisements could induce a great deal of reliance even though this could/would happen anyway

ii) The reason for Lonergan: courts do not like obligations/offers whose “outer scope” is ill-defined.  E.g., an offer to the whole world will likely not get treated as an offer for the purposes of contract

iii) Courts prefer to enforce contracts in which the parties knowingly enter and also know the party with whom they are entering into contract

(1) Is there a theory of obligation upon which you could hold an advertisement to be valid?

(2) Yes, Lefkowtiz.  Clear, definite, specific advertisement with nothing further to negotiate an advertisement can be valid.

2) An intention to sell, in and of itself, does not constitute a binding offer.  Lonergan v. Scolnick, 276 P.2d 8 (Cal. App. 1954)
a) Facts

i) P had inquired about a parcel of land D had advertised for sale.  D had informed him of the location.  D subsequently sold to a third party before receiving a clear acceptance (or offer to buy depending how you look at it) from the plaintiff

ii) P brought suit

b) Court based its ruling in the Restatement: “If from a promise, or manifestation of intention, or from the circumstances existing at the time, the person to whom the promise or manifestation is addressed knows or has reason to know that the person making it does not intend it as an expression of his fixed purpose until he has given a further expression of assent, he has not made an offer.” (Restatement § 25) 
3) While a public advertisement can typically be withdrawn at any time without notice, where an offer is (a) clear, (b) definite, and (c) explicitly leaves nothing open for negotiation, it constitutes a binding offer acceptance of which will complete a contract.  Lefkowitz v. Great Minneapolis Surplus Store
a) Facts

i) D advertised:

(1) 3 new fur coats “Worth to $100”, $1 each

(2) 1 Lapin stole “worth $139.50 . . . $1.00  / First come first served”

ii) P attempted on successive Saturdays to buy the items, but was refused on the basis of a “house rule” preventing sales to men.  P sued for breach of contract

b) Court held that the plaintiff’s consideration of having been the first to appear at the D’s store as required by the advertisement and having offered the stated purchase price of the article was entitled to performance on the part of D of the sale of the $139 stole.
i) Note: The court also denied P’s claim on the fur coats “worth to $100” as they were being offered speculatively
c) cf., Fischer v. Bell, 1 Q.B. 395 (1960): According to the Law of Contract, the display of an article with a price on it in a shop window is merely an invitation to treat.
i) D had displayed a switchblade in the window of his shop, accompanied by a sign, “ejector knife, 4 shillings.”
ii) Parliament had made it unlawful to sell a switchblade.
4) A quote for a definite quantity of different types of goods at various prices constitutes a binding offer when used in conjunction with the phrase “for immediate acceptance.” Fairmount Glass Works v. Grunden Martin Wooden-Ware Co., 51 S.W. 196

a) Facts:

i) P wrote to D inquiring of “the lowest price you can make for ten carloads” of glassware.  Carloads are a term of quantity in the industry

ii) D responded with quotes for a variety of jars “for immediate acceptance”

b) Court held that this constituted a binding offer to sell given the overall context of the transaction

i) “The expression in appellant's letter, "for immediate acceptance," taken in connection with appellee's letter, in effect, at what price it would sell it the goods, is, it seems to us, much stronger evidence of a present offer, which, when accepted immediately, closed the contract. Appellee's letter was plainly an inquiry for the price and terms on which appellant would sell it the goods, and appellant's answer to it was not a quotation of prices, but a definite offer to sell on the terms indicated, and could not be withdrawn”

c) But see Nebraska Seed Co. v. Harsh, 98 Neb. 89 (1915).  

i) D wrote P with a letter indicating he had a quantity of seed to sell.  Letter went on to say that “I want $2.25 per cwt. for this seed.”
ii) The general language, coupled with use of the word “want” as opposed to the word “offer” made the letter a mere advertisement and not a binding offer for sale.
d) But see also Moulton v. Kershaw, 59 Wis. 316 (1884)
i) Facts:

(1) D sent following letter to P:

(a) “We are authorized to offer [to P]” salt in full carload lots of 80 – 95 barrels, delivered at your city, at 85 cents per barrel

(b) “Shall be pleased to receive your order

(2) P subsequently ordered 2000 barrels of salt.  P was a known dealer in salt, and accustomed to ordering salt in such quantities. 

(3) D refused to send the salt

ii) D’s demurrer to the complaint for breach of contract was sustained on the ground that D’s letter was a mere invitation to deal.

5) Note: Courts are very willing to enforce quantities when price is not specified, but they are generally unwilling to enforce contracts when quantity is specified

a) Wilhelm Lubrication Co. v. Brattrud, 197 Minn. 626 (1936)
i) Facts:

(1) P and D entered into an agreement to buy 11,500 gallons of oil according to a set price schedule
(2) The scheduled varied by type of oil to be purchased (different quantities to be purchased of the different types)

(a) For each type of oil, there was some variation in viscosity, to be selected by D

(b) The price would vary by viscosity
ii) Until D selected the exact types of oil to be acquired there was no binding contract.

(1) “As to these matters, there was no meeting of the minds or expression of mutual assent.  The subject matter of a contract must be definite as to quantity and price, particularly in order to provide a basis for measuring damages.”

(2) RPD: Compare to the implied covenants which would/are imputed by the U.C.C.

(3) Note also the extent to which the court is concerned/frustrated by its inability to calculate damages in such a case

b) But see William Whitman & Co. v. Namquit Worsted Co., 206 F. 549 (D.R.I. 1913)
i) Facts:

(1) P and D entered into an agreement to buy a quantity of yarn. D was buyer, P seller

(2) Under the agreement, D cold have selected from about 48 different styles and sizes.

(a) Agreement for a total of 50,000 lbs.

(b) D specified style and size for 1,000 lbs of the yarn but refused to give more

ii) Defendant still liable in breach of contract when he failed to specify the type of goods desired.  Damages of $6404.30; the least profit on which Ps would have made on any of the yarns which the D was entitled to specify under contract.

c) Bernstein: These are two very different approaches to the Doctrine of Offer, rooted in the court’s willingness (or lack thereof) to calculate damages in the absence of a specific quantity/price
6) A company is legally bound to honor it’s offer of death benefits to an employee until the company actually informs the employee that such benefits will be discontinued despite a unilateral right of termination held by the company and an explicit disclaimer that the benefits were not an offer.  Tilbert v. Eagle Lock Co., 165 A. 205 (Conn. 1933)
a) Facts:

i) Eagle had offered its employee a death benefit package.  The package clearly stated that it was not a binding offer on the part of the company and terminable at the employer’s discretion.  

ii) P’s husband (an employee) died the morning that the company decided to rescind the offer.  P sued for breach of contract

b) Court held that there was valid consideration for the promise given that D desired employee loyalty and P forebore other employment on the basis of the promise of D’s benefits (D had attempted to hold that there was no consideration in support of the promise)

i) “[The agreement] is by no means analogous to . . . an intention announced by a corporation to open a social center for its workmen, or an announcement by an individual of a purpose to give a Christmas present to a friend.” (Court is keenly concerned w/the commercial context)
ii) RPD: This seems to be both Hamer and Fisher type consideration at work

iii) Also, the contract confers legal rights on both parties, otherwise would be to ascribe to D an intent to mislead its employees. 
(1) Co. wanted its employees to rely on the promise

(2) Employees did rely on the promise

iv) Though the Co. had a right to terminate at any time, the termination was not complete until the P was actually informed of the termination.  Hence, the promise was still binding at the time of death.
Limits on the Power of Revocation
1) Generally speaking, a definite rejection once communicated extinguishes the offeree’s power of acceptance, so that no contract would result on the facts stated. 

a) See E.g., Akers v. J.B. Sedberry, Inc., 286 S.W.2d 617 (Tenn. Ct. App. 1955): an offer of resignation is extinguished when it is refused by the employer and cannot later be unitlaterally accepted
b) “The only offer by [plaintiffs] to resign was the offer made by them in their conversation with Mrs. Sedberry.  They made the offer at the outset, and on the evidence it seems clear that they expectd an answer at once.”

c) Note: This case is cited in a “Note on the Effect of the Rejection” in the casebook and on the syllabus – though the actual case is not.  So, if you cite to this case please note where you found it.

2) Historically, the offeror was considered the “master of the offer”.  This person could specify precisely what had to be done prior to acceptance.  These would have to be performed exactly before the Master of the Offer was required to accept an offer. 

a) When you have an offer and the offeree begins the series of acts which specify acceptance, they have a reasonable amount of time to finish those acts.  The offer cannot be revoked within that period of time.  Drennan v. Star Paving Co.
b) Consistent with promissory estoppel; courts do not like it when promisors induce people to act in reliance on their promises and then pull the rug out from under them
3) When the offeror has set specific requirements for acceptance of an offer, the offer is a mere gratuitous promise until those conditions are met since there has been no consideration.  Dickinson v. Dodds, 2 Ch. Div. 463 (1876)
a) Facts:

i) Dickinson had a letter from Dodd to buy a parcel of land for £800.  Offer was to be left open until Friday at 9am.  On Thursday afternoon P received word that D was negotiating with other parties

ii) He attempted to reach D with a letter of acceptance.  Gave a letter of acceptance to D’s mother-in-law.  Mother-in-law did not give the letter.  He found D on Friday  only to find that D had sold the land

b) Court held that since P had not immediately accepted the offer by the D, there was no binding obligation to sell, merely a non-binding promise to sell.  

i) “It appears [to the court] that there is neither principle nor authority for the proposition that there must be an express and actual withdrawal of the offer, or what is called a retraction.  It must, to constitute a contract, appear tha the two minds were at one, at the same moment of time, that is, that there was such an offer continuing up to the time of the acceptance.”

ii) RPD: Can distinguish this, say, from Meier v. Hadden in which the option to buy land was kept open for a $1

4) Formalism vs. Realism in the Power of Revocation

a) Formalism
i) Despite knowledge that a contractor will rely on an offer to sell at a certain price, the offer is not binding when made without consideration and may be revoked at any time.  James Baird Co. v. Gimbel Bros., Inc., 64 F.2d 344 (2d Cir. 1933) (Hand, J.)

(1) Facts:

(a) Defendant (SubCo) offered to sell plaintiff  (general contractor) an amount of linoleum in conjunction with a construction job.  

(b) The price quoted was based on an incorrect calculation.  D attempted to rescind its offer after P had already submitted its bid.  P brought suit to enforce the original offer as a binding contract

(2) Court held that, absent an actual acceptance on the part of the general contract, the quoted offer was merely an offer that could have been rescinded at any time

(a) Hand wanted to see more formality in the transaction – the reliance on the quote on the part of thecontractors was insufficient to allow recovery under § 90. 

(i) Hand is unwilling to allow promissory estoppel to substitute for consideration (and turn an otherwise revocable offer into a binding option for a period of time)
(b) “[T]he defendant offered to deliver the linoleum in exchange for the plaintiff’s acceptance, not for its bid, which was a matter of indifference to it.  That offer could become a promise to deliver only when the equivalent was recived; that is, when the plaintiff promised to take and pay for it.  There is no room in such a situation for the doctrine of ‘promissory estoppel’”
(i) i.e., the ContractorCo’s use of the bid in its own bid for the ultimate construction project does not constitute an acceptance.
(c) Hand also noted that the General Contractor could also have solved the problem by asking for a formal contract in the submitted bid

b) Realism

i) Reasonable reliance upon an offer is sufficient consideration to make that offer binding.  Drennan v. Star Paving Co., 333 P.2d 757 (Cal. 1958) (Traynor, J.)
(1) Facts:
(a) Defendant (SubCo) submitted bid to P ContractorCo P then used in its bid for the general project
(b) D’s bid was for ≈$7000.  Subsequently pulled and D demanded $15,000 for the job.  P went out and got a third party to do the work for $10,000.  P sought $3000 in damages
(2) Court held that the reasonable reliance resulting in a foreseeable prejudicial change in position was a basis for implying that the offer (the quoted price) was binding, citing to § 90

(a) “Had the defendant’s bid expressly stated or clearly implied that it was revocable at any tie before acceptance we would treat it accordingly.  It was silent on revocation, however, and we must therefore determine whether there are conditions to the right of revocation imposed by law or reasonably inferable in fact”

(b) Court also refused to rule for D on grounds of mutual mistake since the mistake in D’s offer was not known to the plaintiff (i.e., the offer was not so egregiously mispriced that P should have known something was wrong)

(3) Reliance damages of ≈$3000 was appropriate

ii) Bernstein: This is not promissory estoppel as a means of recovery.   It is promissory estoppel as a means of creating a binding offer.  Reasonable reliance constitutes consideration which serves to make the offer irrevocable.  

(1) Traynor turns the problem around from Hand: let the SubCo contract around the problem if it doesn’t like this problem

(2) Have both arguments (Hand and Traynor) ready as a lawyer if you’re dealing with this problem

iii) But see Preload Technology, Inc. v. A.B. & J. Construction Co., Inc., 696 F.2d 1080 (5th Cir. 1983).  Reliance damages for a general contractor under § 90 may be denied if the general contractor  did not in fact rely on the bid, failed to accept it w/in a reasonable amount of time, or acted otherwise unreasonable

(1) E.g, “bid shopping”: the GC seeking of bids from subcontractors other than the one whose bid amount the GC used in its own bid and attempting to undercut the bid it did use

iv) Under North Carolina law, an oral bid made by a SubCo to supply goods is binding and not defeated by the Statute of Frauds when that bid is reasonably relied upon by the GC since (under NC law) promissory estoppel overcomes the UCC statute of frauds.  Allen M. Campbell Co. v. Virginia Metal Industries, 708 F.2d 930 (4th Cir. 1983)

(1) D (SubCo) had tried to pull its bid made to GC to supply metal doors and frames used in housing construction

5) In recovery for an offer that was withdrawn under a theory of promissory estoppel, reliance damages and not expectation damages are appropriate.  Hoffman v. Red Owl Stores, Inc., 133 N.W.2d 267 (1965)

a) Facts:

i) Franchise/franchisee context

ii) P had sold his bakery and practice grocery store, relying on D’s promise that the funds would be sufficient to get a franchise for D’s grocery store

iii) Negotiations subsequently broke down

b) Court held that recovery under a theory of promissory estoppel was appropriate even though all the details of the transaction were not complete.  However, P was entitled only to the value lost as a result of the hasty sale (Fair market value – sale price) as opposed to lost future profits

6) Acceptance

a) Silence may be taken to constitute an acceptance of an offer only if this occurs within the normal practice of the relevant parties and the offeree has accepted some offered benefit or the offeror has reasonably relied on that inferred acceptance to his detriment.  William F. Klingensmith, Inc. v. District of Columbia, 370 A.2d 1341 (D.C. 1977)
i) Facts:

(1) Case arose from a dispute between P and a SubCo regarding the value of work done on P’s construction project

(2) P terminated the contract with SubCo.  SubCo demanded cash for value of work completed

(3) At a meeting on February 6, P, SubCo, and InsuranceCo allegedly determined that P owed SubCo approx $8500.  However, P did not respond to a February 9 letter asking P to confirm the amount.  InsuranceCo, as provider of bond on the job, presumably paid the $8500 and then sought payment from P. 

ii) Court held that P’s silence did not constitute acceptance of the offer

(1) The February 6 was a mere recital of facts discussed at the meeting and failed to indicate what consideration would be given for Ps promise that it owed $8500.  Hence, the letter itself did not take the form of an offer
(2) P did not accept some benefit

(3) There was nothing in the letter to indicate that the InsuranceCo would actually rely on the letter to pay the balance.  Hence there was no reasonably foreseeable reliance

b) Silence may be inferred to constitute acceptance of an offer when the offeree accepts some benefit as a result of the offer and has knowledge that the offeror will expect payment for his services.  Day v. Canton, 119 Mass. 513 (1876)

i) Facts:

(1) P built a wall, ½ on his lot, ½ on Ds lot.  Claims that there was an express agreement that he would received payment for the ½ on Ds lot

(2) D subsequently refused to pay

ii) Court held that, given these facts, P reasonably inferred that Ds silence was an acceptance and, as such, there was a binding agreement

(1) RPD: I believe the court probably doubts that D did not in fact agree to compensate P for his efforts building the walls

c) Silence may be inferred as acceptance (on the part of a seller) of an offer to purchase a quantity of goods when the offer is made in the normal course of business and the seller has had a reasonable amount of time in which to communicate its rejection of the offer.  Cole-McIntyre-Norfleet Co. v. Holloway
i) Facts:

(1) D sent out its traveling salesman to P in order to drum up business.  In March P ordered a quantity of goods from P, to be ordered out and shipped by 31 July.  P had numerous communications w/D subsequent to its offer to buy

(2) The value of the goods in question increased 50% in this interim period

(3) P asked D to begin shipment on 26 May.  D informed P that it rejected the offer and that there was no contract.

ii) Court held that the delay in informing P that Ps offer had been rejected amounted to an acceptance and, as such, there was a binding agreement

(1) D had had a reasonable amount of time in which to communicate its non-acceptance

(2) “The only thing which was left open by the contract was the acceptance or rejection of its terms by [the defendant].  It will not do to say that a seller of goods like these could wait indefinitely to decide whether or not he will accept the offer of the proposed buyer.  This was all done in the usual course of business, and the articles embraced within the contract were consumable in the use, and some of them would become unfitted for the market within a short time.”
Interpretation Revisited: Course of Dealing, Course of Performance, and Usages of Trade

1) Absent evidence to the contrary, courts will interpret terms used in commercial contracts according to the technical usage of the appropriate industry.  Hurst v. W.J. Lake & Co., 16 P.2d 627 (Or. 1932). 
a) Facts:
i) Dispute over a contract to purchase meat scraps.  Contract was for “minimum 50% protein”.  At anything less than 50% protein, buyer was entitled to a discount.
ii) Tested materials were at 49.53% and 49.96%.  Buyer demanded discount.  Seller claimed that, within the industry, “minimum 50% protein” meant anything greater than 49.5%.  
iii) Appellate court reversed a judgment on the pleadings for the buyer
b) “We believe that is safe to assume, in the absence of evidence to the contrary, that when tradesmen employ trade terms they attach to them their trade significance.  If when they write their trade terms into their contracts, they mean to strip the terms of their special significance and demote them to their common import, it would seem reasonable to believe that they would so state in their agreement.”

2) Bernstein, in her article, contends that the U.C.C’s predilection to use trade terms in contract disputes lacks a real empirical basis
a) Within industries, technical terms generally lack unitary meaning
b) Within industry trade groups, any uniformity was imposed from within rather than occurring organically
c) Trade groups continue to struggle with these same sorts of problems despite the apparent uniformity assumed by the U.C.C.
3) U.C.C. definition of “agreement includes “full recognition of usage of trade, course of dealing, course of performance, and the surrounding circumstances.” U.C.C. § 1-201

a) This is an incredibly broad scope covered by the U.C.C. 

b) The Code therefore adds to sales agreements much that is not expressly stated by the parties. 

4)  “Course of Dealing and Usage of Trade” defined.  UCC § 1-205

a) Course of dealing defined as “a sequence of previous conduct b/t the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct”
b) 205(3)(4)(5) require that the usages of trade be implicitly incorporated into the document, particularly as concerns quantities
c) Comments
i) “The language used is to be interpreted as meaning what it may fairly be expected to mean to parties involved in the particular commercial transaction in a given locality or in a given vocation or trade.”
ii) However, this background rule can be overridden through express consent of parties
iii) Note: General acceptance of a usage is a prima facie case against unconscionability (note 6)
iv) Comment 9: Where there is some variance within a particular usage, the party relying on the usage is entitled to:
(1) The minimum variation within that usage
(2) Submitting the question to the trier of fact as to whether or not the usage in question was part of the agreement (RPD: E.g., summary judgment inappropriate)
5) § 2-208 allows the court to consider “any course of performance accepted or acquiesced in without objection” when the contract involves “repeated occasions for performance”
a) However, “express terms” shall control “course of performance” and “course of performance” controls “course of trade”.  § 2-208 (2)
i) “Of these three, then, the most important evidence of the agreement of the parties is their actual performance of the contract.” Nanakuli
(1) Bernstein: Despite the nominal precedence of express terms, so long as course of performance is consistent with express terms, courts will use the course of performance to define express terms

(2) Comments also support idea that course of performance is always relevant to the interpretation of a contract 

ii)  “Course of performance” refers to the action of the parties in carrying out the contract.  Course of dealing is the relations b/t the parties prior to the contract.  Nanakuli Paving v. Shell, infra.  

(1) One action does not amount to course of performance

(2) However, two acts of “price protection” could amount to course of performance per UCC. Nanakuli Paving v. Shell. 

iii) RPD: The more specific the term, the more weight it gets

b) Note: all of this is subject to express waiver on the part of the parties themselves.  § 2-208(3)

i) The waiver needs no consideration for it to be binding.  § 2-209(1)

ii) § 2-209(2) allows parties to construct their own statute of frauds in an agreement, requiring that subsequent modifications be made in writing (to prevent unconscionability)

iii) Waiver may be retracted w/reasonable notification unless the retraction would be unjust in view of a material change of position in reliance on the waiver.  § 2-209(5)

(1) RPD: See Nanakuli. 

iv) Coments note that modifications under § 2-209 must be made in good faith

c) “Usage is always admissible, even though the express term controls in the event of inconsistency, which is a jury question.” Nanakuli Paving v. Shell, infra. 

6) Trade usage is always admissible into evidence regarding a contract, though the express term controls in the event of inconsistency, which is a question of fact.  Nanakuli Paving v. ShellOil Co., 664 F.2d 772 (9th Cir. 1981)
a) Court held that two instances of price protection were sufficient to indicate that the trade usage of price protection was 

b) Court rejected Shell’s contention, based on a UCC comment, that in the existence of ambiguity as to whether or not a particular act reflects the meaning of the contract or is a waiver of the rights of the contract, the act should be interpreted as a waiver of the contract provision
i) Court held this was only applicable if the terms of the contract were ambiguous 

c) Court relied heavily on the UCC’s inclusion of trade usage in terms of defining the rights and obligations under contract:

i) “A commercial agreement, then, is broader than the written paper and its meaning is to be determined not just by the language used by them in the written contract but ‘by their action, read and interpreted in the light of commercial practices and other surrounding circumstances. . . .  Performance, usages, and prior dealings are important enough to be admitted always, even for a final and complete agreement; only if they cannot be reaosnably reconciled with the express terms of the contract are they not binding on the parties.” 

7) A finding of ambiguity is not necessary for the admission of extrinsic evidence about the usage of the trade and the parties’ course of dealing under the UCC.  Columbia Nitrogen Corp. v. Royster Co., 45 F.2d 3 (4th Cir. 1971)
a) Court invoked this rule to allow for extrinsic evidence of usage of trade to be admitted in a contract dispute despite existence of detailed provisions regarding base price, escalation, minimum tonnage, and delivery schedules.
i) “The contract does not expressly state that course of dealing and usage of trade cannot be used to explain or supplement the written contract.”

(1) This lack of an express provision negating the court’s right to look into usage, etc. was pivotal for the Royster court

ii) Also, a clause in the contract stating that any oral understandings were not included in the contract did not work to exclude evidence of course of dealing and trade usage

b) P had refused to take delivery of phosphate supplied under contract when the price of the phosphate dipped dramatically.  It had attempted to bring in evidence that the minimum quantity specified in the contract was, according to trade usage, a mere projection. 

c) But see Southern Concrete Services, Inc. v. Mableton Contractors, Inc., 407 F.Supp. 581 (N.D. Georgia, 1975)
i) Refuses to admit evidence per U.C.C. § 2-202 regarding usage of trade in a contract dispute where D agreed to purchase 70,000 yards of concrete but only bought 12,542.  D claimed that trade usage held that the contract was at best a projection

ii) Specifications as to quantity and price are intended to be observed by the parties and that the unilateral right to make such a departure must be indicated in the contract itself. 

(1) Court distinguished itself from Royster by holding that there were:

(a) No prior dealing b/t the parties 

(b) Equities were different (Columbia had allowed Royster to get out of similar contracts whereas Royster was now attempting to enforce)
(2) Court would not admit evidence that would contradict the terms of the contract which specifically required to keep usages out of the contract
(3) Note: Distinguished in Nanakuli Pavement.  

8) Despite the lack of the language of quantity normally associated with an Exclusive Requirements contract, such a contract may be deemed in effect under the U.C.C. as a matter of fact if there is ambiguity in the nature of the entirety of the document.  Zemco v. Navistar, 186 F.3d 815 (7th Cir. 1999)

a) Zemco had claimed that it had an exclusive requirements contract w/Navistar

b) Under IN law, such a contract required a contract that

i) Obligates the buyer to buy the goods

ii) Obligates the buyer to buy goods exclusively from seller

iii) Obligates buyer to buy all of its requirements for goods of particular kind from seller

c) Despite language which allowed Navistar to purchase “such quantities of the items listed herein as [it] might order or schedule” court held that this did not deny the existence of an exclusive requirements contract as a matter of law (the case came up no appeal of summary judgment).  Contract also failed to mention specific quantities, but did contain a priority clause as to what would happen if Zemco was unable to fill all of its orders
i) RPD: Note the importance of the procedural context here

ii) Bernstein: Zemco is saying you don’t have to use the formalist formula to create a requirements contract

iii) Court noted that there was a provision in the contract could be read simply as the manner in which Navistar needed to order parts
iv) Thus, the contract was ambiguous, and whether or not the parties intended to form an exclusive requirements contract “the provisions ought to be harmonized with the parties’ course of dealing and the usage of trade.”

d) Note: Court also adopted the IN rule that any subsequent modification to a contract governed by the statute of frauds under U.C.C. § 2-209(3) would also have to conform to the statute of frauds and be in writing. 

9) Bernstein:

a) Looking at independent commercial arbitration associations, (e.g., National Grain and Feed Association), they are much more formalistic in their arbitration than the Realist school/UCC would imply

i) NGFA is even more restrictive w/course of dealing and past performance than they are w/custom

ii) NGFA members generally more interested in preserving relationships than anything else

(1) Hence, will generally settle for reliance damages or split the loss rather than take contractually available awards
Parol Evidence Rule: Be prepared for the parol evidence rule policy question; esp. as it regards integration/merger clauses in contracts.  
1) Definition: The common-law principle that a writing intended by the parties to be a final embodiment of their agreement cannot be modified by evidence of earlier or contemporaneous agreements that might add to, vary, or contradict the writing. 
a) This rule usu. operates to prevent a party from introducing extrinsic evidence of negotiations that occurred before or while the agreement was being reduced to its final written form.
2) Thayer on Parol Evidence Rule: “the fatal necessity of looking outside the text in order to identify persons and things, tends steadily to destroy such illusions and to reveal the essential imperfection of language, whether spoken or written.”
3) Calamari & Perillo, A Plea for a Uniform Parol Evidence Rule, 42 Indiana L.J. 333 (1967)
a) Area of agreement
i) Later evidence should take precedence over agreement
ii) i.e., the contract takes precedence over earlier promises made in negotiation
iii) Trouble comes, however, when the last expression is not in writing but an oral agreement not in the contract

b) Disagreement/conflict on parol evidence is on issue of “total integration”

i) Assume a Mitchell v. Lath fact set: B orally induces A so buy Blackacre by promising to remove an unsightly shack
(1) Williston: the oral agreement/promise should be integrated and therefore binding
(2) Corbin: Formalist so no integration
(3) See Interform Co. v. Mitchell Constr. Co., 575 F.2d 1270 (9th Cir. 1978): the debate between Williston and Corbin relates to judicial interpretation:
(a) Williston requires judge to ID the legal relations between the parties and interpret the contract accordingly 

(b) Corbin has the judge to interpret according to their intentions despite what the contract might say
ii) Becomes a policy argument either way
4) An oral agreement by seller to buyer to remove an icehouse cannot be admitted to modify a written agreement to sell a parcel of land lacking such a modification is the sales agreement is otherwise complete as such.  Mitchell v. Lath, 160 N.E. 646 (N.Y. Ct. App. 1928)
a) In order for parol evidence to be admitted in order to vary a written contract, three conditions must be met (1) the agreement in form must be collateral to the contract; (2) it must not contradict the provisions of the contract; (3) the contract must not define and measure the extent of the contractual obligations.  
i) Bernstein: This is the classic formulation of the parol evidence rule
b) Court held that Ps testimony that Ds orally agreed to move their icehouse as part of the sale did not modify the sales agreement because:
i) The contract appeared to contain the whole of the sales agreement (failed (3) above)
ii) The condition of the removal of the icehouse was/should have been so closely related to the agreement itself that “it would seem most natural that the inquirer should find it in the contract.”

c) RPD: Court leans heavily on Williston in its argument

d) But see Lehman, J., dissenting:
i) Stated that the collateral condition argued for by P did not contradict the written contract and was not the sort of thing you would normally expect to see in writing

ii) Also, the agreement to removed the icehouse was unconnected with the conveyance of land since the icehouse was not on the locus in quo:

(1) “The promise by the defendants to remove the icehouse from other land was not connected with their obligation to convey except that one agreement would not have been made unless the other was also made.”

(2) Hence, the parol evidence of the collateral agreement (to remove the icehouse) ought to have been let in

5) Court should presume a written document is complete when the writing is complete on its face and should admit evidence of consistent additional terms only if there is substantial evidence that the parties did not intend to make the written document the entirety of the agreement.  Hatley v. Stafford, 588 P.2d 603 (Or. 1978)

a) Court noted that it could consider the context (e.g., commercial or private) when considering whether or not to admit such evidence as well. 

i) Court included in this the relative bargaining positions of the parties in a determination whether or not to include parol evidence

b) But see Masterson v. Sine, 436 P.2d 561 (Cal. 1968) (Traynor, J.).  It is unnecessary that a document appear incomplete on its face in order to incorporate parol evidence of oral agreements to the contract.  

i) Case resulted form a land sale.  P sold land to D, reserving an option to repurchase.  P subsequently went bankrupt and the trustees attempted to enforce the option.  D claimed that P and D had orally agreed that the option was only to ensure that Blackacre remained in the family and could not then be exercised by 3rd parties (though this was not stated in the contract)

ii) Court held that, given the parties’ relative inexperience in land transactions, it was natural to assume that such an option would be made orally and not put in writing and that, therefore, the parol evidence ought to be allowed. 

(1) Expressly adopted Corbin and the U.C.C. 

(2) “Evidence of oral collateral agreements should be excluded only when the fact finder is likely to be misled.”

iii) Bernstein: This is full-on legal realism.  It rejects the “legal fiction” that the full import of a contract can be inferred from the text of the agreement (a departure from Mitchell v. Lath)

6) § 2-202 Final Written Evidence and Extrinsic Evidence. Terms with respect to confirmatory memoranda . . . may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented

a) By course of dealing or usage of trade (§ 1-205) or by course of performance (§ 1 -208); and

b) By evidence of consistent additional terms unless the court finds the writing to have been an exclusive agreement

c) Comments:

i) Specifically rejects the idea that the written document is the agreement in toto

ii) Specifically rejects the idea that rule of construction (as opposed to, say, trade usage) govern

iii) Specifically rejects the idea that a condition precedent to admissibility is ambiguity

(1) “Paragraph (a) makes admissible evidence of course of dealing, usage of trade, and course of performance to explain or supplement the terms of any writing stating the agreement of the partiees”

(2) Under paragraph (b) consistent additional terms not reduced to writing may be proved unless the court finds that the writing was intended by both parties as a complete and exclusive agreement of all terms (emphasis RPD)

d) Heavily influenced by Corbin’s permissive theory on the parole evidence rule

i) The court may permit introduction of consistent additional terms so long as the contract was not intended to be a complete document

7) Per U.C.C. § 2-202, parol evidence is admissible if the condition does not contradict or negate an express term of the agreement.  It is not sufficient that the existence of the condition is implausible to prevent its admission; the condition must be impossible if such parol evidence is to be barred.  Hunt Foods and Industries, Inc. v. Doliner, 270 N.Y.S. 937 (N.Y. Ct. App. 1966)
a) Case resulted from an attempted stock purchase.  P had negotiated with D to purchase Ds stock in a company.  P, concerned D would use their offer to solicit third party bids, purchased an option to buy Ds stock.  D claimed this was done with the oral understanding that the option would only be exercised if D did attempt to solicit such bids.  When talks broke down, P exercised the option

i) D refused to sell

ii) P brought suit, seeking specific performance, which D opposed on the basis of the alleged oral agreement.  

b) Court held that “in a sense any oral provision which would prevent the ripening of the obligations of a writing is inconsistent with the writing.  But that obviously is not the sense in which [“inconsistent”] is used.  To be inconsistent the terms must contradict or negate a term of the writing.  A term which has a lesser effect is provable.”

i) Court reversed SJ for P.

c) Bernstein: Court is opening the door to allowing all sorts of extrinsic evidence now; nothing will ever really be shown to be “contradictory”

d) But see Alaska Northern Development, Inc. v. Alyeska Pipeline Service Co., 666 P.2d 33 (Alaska 1983): Inconsistency is the absence of reasonable harmony in terms of language and respective obligations of the parties.  Rejected the narrow reading of “consistency” found in Hunt Foods.  

8) Merger Clause: Boilerplate clause that typically states that all agreements have been put into the transaction

a) Unclear how much weight they are given in courts

i) Bernstein: These things are not regularly enforced, particularly if they are boilerplate; hence it’s necessary to really particularlize the contract

(1) The longer the contract, the more likely it is parol won’t be let in

(2) In general, courts hate merger clauses

b) Restatement § 216 Comment e states the merger clause:

i) Can negate the ability of an agent to orally amend the written agreement

ii) But does not control whether the writing was assented to as:

(1)  An integrated agreement, or

(2) The scope of writing if completely integrated, or

(3) The interpretation of the written terms

c) Under U.C.C. Maryland law (Maryland adopted the UCC), if an integration (merger) clause represents the intentions of the parties at the time of signing (i.e., that the parties intended the written contract to be the complete and exclusive statement of the terms of their agreement) than it shall be given effect.  ARB, Inc. v. E-Systems, Inc., 663 F.2d 189 (D.C. Cir. 1980)

i) RPD: This is incredibly circular.  A merger clause will be given effect if the evidence shows that a merger clause should be given effect. 

d) But see Seibel v. Layne & Bowler, Inc., 641 P.2d 668 (Or. 1982): UCC § 2-202 requires that the parties intend for agreement for be complete expression.  Therefore court refuses to uphold a merger clause that is “inconspicuous” and therefore exclude evidence of an express oral warranty. 

i) “A disclaimer of the imlied warrantes of fitness and merchantability must be conspicuous to prevent surprise.”

ii) Bertnstein: Courts sometimes use an unconscionability analysis to rule on a Merger Clause

e) Merger clauses and Fraud in the Parol Evidence rule

i) Issues occur when, in an allegation of promissory fraud, there is a merger clause in the contract

ii) Generally speaking, the smaller the disclaimer on the Merger Clause, the less likely a court will be to enforce it if there are allegations of promissory fraud
(1) Sabo v. Delman: small clause held not to bar rescission for promissory fraud

(2) Danann Realty Corp. v. Harris, 157 N.E.2d 597 (N.Y. 1959): Clear and italicized merger clause upheld

9) Court will not admit extrinsic evidence to modify the terms of a contract when the language is clear and unambiguous, in which case the court will determine intent from the express language of the agreement.  Steuart v. McChesney, 444 A.2d 659 (Pa. 1982)

a) Ds had a right of first refusal on Ps home, granting Ds a right to purchase at a price equal to the assessed value. 
i) House was appraised at $50,000, and a third party offered $30,000.  Ds exercised option to buy it at the assessed value of $7,820

ii) Ps contended that the formula was intended to be the minimum value rather than a controlling price.  Ds got specific performance

b) Court would not consider Ps claim given the clear and obvious language specifying the purchase price.  

i) Contract read that Ds “may exercise their right to purchase said premises at a value equivalent to the market value . . . according to the assessment rolls as maintained by the country of Warren”
c) Also strong formalist bent in that it upheld the purchase price of $7,820: “inadequacy of consideration is not ground for refusing to decree specific performance of a contract to convey real estate, unless there is evidence of fraud or unfairness in the transaction . . . .”
d) But see Pacific Gas & Elec. Co. v. G.W. Thomas Drayage & Rigging Co., 442 P.2d 641 (Cal. 1968) (Traynor, J.): the test of admissibility of extrinsic evidence to explain the meaning of a written instrument is not whether it appears to the court to be plan and unambiguous on its face, but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonable susceptible. 

i) The high-water mark for legal realism in general & parol evidence in particular

ii) D had contracted with P to repair the cover of Ps turbine.  D agreed to indemnify P against any damages resulting.  When damages occurred D claimed that this clause only applied to damages to third parties, since the language of the clause was similar to that found in such third party indemnity provisions.  

iii) Appellate court held that such extrinsic evidence ought to be admitted since the court must consider all meanings “whenever the parties’ understandings of the words used may have differed from the judge’s understanding.”

(1) Relied on Corbin
iv) However, the danger created by such a broad take on extrinsic evidence was noted in Trident Center v. Connecticut General Life Ins. Co., 847 F.2d 564 (9th Cir. 1988)

(1) “[Pacific Gas] chips away at the foundation of our legal system.  By giving credence to the idea that words are inadequate to express concepts, Pacific Gas undermines the basic principle that language provides a meaningful constraint on public and private conduct.”

e) Construing a contract of debatable meaning by resort to surrounding and antecedent circumstances and negotiations for light as to the meaning of the words used is never a violation of the parol evidence rule so long as the resulting interpretation is not “completely alien” to the words of the contract.  Garden State Plaza Corp. v. S.S. Kresge Co., 189 A.2d 448 (N.J. 1963)

10) Admissibility of extrinsic evidence and interpretation as a matter of law

a) Berg v. Hudesman, 801 P.2d 222 (Wash. 1990). Court rejects the plain meaning rule and holds that extrinsic evidence is admissible as to the entire circumstances under which the contract was made as an aid in ascertaining intent.  Interpretation is a question of law for the court.
(1) Adopted Restatement § 212

(a) Interpretation of an integrated agreement is to be in light of the circumstances

(b) Questions of credibility are questions of fact, questions of interpretation a question of law

(c) RPD: It seems that, judging from AGFA, infra, juries now have a lot more say in the process

b) With the evolution of substantive law towards the admissibility of extrinsic evidence, juries typically decide the meaning of the contract in all cases in which that meaning has for any reason been fairly called into question.  AGFA v. A.B. Dick Co., 879 F.2d 1518 (7th Cir. 1989)

i) Court also questioned the wisdom of such a trend

Specific Performance

1) Note: Party seeking injunctive relief bears the burden of persuasion that damages would be insufficient.  Walgreen Co. v. Sara Creek Property Co., infra.

2) The common law rule is that specific performance will not be granted by the court in the instance of a breach of contract unless remedy at law for injury arising from the breach is inadequate.  London Bucket Co. v. Stewart, 237 S.W.2d 509 (Ky. 1951)

a) The general rule is that contracts for building construction are not specifically enforced because damages at law are adequate and the court’s ability to monitor performance is too limited.  London Bucket, supra. 

b) Case arose from Stewart’s complaint that London, a heating installation company, failed to adequately install a heating system into Stewart’s hotel.  Stewart demanded specific performance

c) Court distinguished London Bucket from previous KY cases in which specific performance in that those were RR cases involving “great magnitude and were of public interest and welfare.  Court refused simply to order a contractor to go back and correct defective work.  Money damages were sufficient. 

i) This dicta has been picked up by other courts to use as a rule for allowing specific performance in other cases

d) Exception: Specific performance is the usual remedy in actions under breach of contract for the sale of real property.  Van Wagner Advertising, infra. 

3) Specific performance may be an adequate remedy when the “inherent physical uniqueness” of the underlying asset creates substantial uncertainty in valuing the asset. Van Wagner Advertising Corp. v. S&M Enterprises, 492 N.E.2d 756 (N.Y. 1986)

a) P had leased advertising space on Ds building for a billboard overlooking the Midtown tunnel in Manhattan.  D breached and P sought specific performance.

b) Court upheld the applicability of specific performance no so much on the theory that the property was “unique” – since all property is unique to some extent – but that “uniqueness” of the property made it so difficult to value for money damages

i) “When the relevant information is thin and unreliable, there is a substantial risk that an award of money damages will either exceed or fall short of the promisee’s actual loss.”  Citing Kronman, Specific Performance, 45 U.Chi.L.Rev. 351, 362. 

ii) Bernstein: “Uniqueness” often depends on jurisdiction

4) Specific performance for the Sale of Goods
a) U.C.C. § 2-716 allows for specific performance or replevin when:

i) Goods are unique or in other circumstances

(1) This was the traditional rule for specific performance for the sale of goods at common law

(2) U.C.C., though, seeks to somewhat expand this rule: “the test of uniqueness under this section must be made in terms of the total situation which characterizes the contract.  Output and requirements contracts involving a particular or peculiarly available source or market present today the typical commercial specific performance situation, as contrasted with contracts for the sale of heirlooms or priceless works of art”

ii) Decree for specific performance may include such terms and conditions as to payment of price, damages, or other relief that the court deems just

iii) Buyer has a right of replevin if he cannot find a substitute and if he makes posts security

b) Under U.C.C. § 2-716, specific performance is a proper remedy for breach of contract when certainty of performance is easily determinable by the court and relief at law is insufficient.  Laclede Gas v. Amoco. 

i) Court used U.C.C. § 2-716 to order Amoco to supply the Laclede under the terms of its “requirements contract”

ii) Court rejected Amoco’s argument that remedy at law was sufficient since “Laclede probably could not find another supplier of propane willing to enter into a long-term contract . . . given the uncertain future of worldwide energy supplies.”

(1) RPD: Notice the background, again, of the Oil Shock

(2) RPD: So much for Amoco’s attempt at the efficient breach.  

iii) Code’s basic intent is to make specific performance than was available under the Common Law

iv) Bernstein: This is a broad take by the court in terms of its freedom to award specific performance

c) But see Weathersby v. Gore, 556 F.2d 1247 (5th Cir. 1977).  Specific performance is not available under UCC § 2-716 when substitute goods in question are readily available on open market and the buyer had ample time to procure a substitute

i) P had contracted with D, a farmer, to purchase cotton at $0.30/lb before planting season.  In May, D cancelled contract on grounds P failed to procure a performance bond, when cotton was selling for $0.35/lb.  D sued for specific performance in September, when cotton was selling for $0.80/lb.  

ii) Court rejected claim for specific performance under UCC § 2-716, upholding the common law rule.  Monetary damages were sufficient and “if entitled to damages at all, must settle for the difference between the contract and the market price at the time [defendant] cancelled.”

(1) RPD: Note the importance that a P is required to mitigate losses in the event of a breach. 

iii) Bernstein: Shows the limits on which the UCC has failed to amend the common law in this respect of specific performance

5) A contract clause allowing that a party may be subject to an injunction does not compel the court to order specific performance as a matter of law, though the provision may be taken into account by the court in its discretionary power to grant such relief.  Stokes v. Moore, 77 So. 331 (Ala. 1955). 

6) Arbitration and specific performance: Grayson Robinson Stores v. Iris Constr. Corp. 168 N.E.2d 377 (N.Y. 1960)

a) D, owner of a vacant lot, agreed to erect a building on the lot and rent it to D for use as a retail department store.  Unable to get a loan after applying to 27 different banks, D refused to build unless P agreed to an increase in rent.  P refused and sought specific performance.

b) Under contract, dispute was resolved by AAA, with jurisdiction for enforcement given to NY Courts. NY courts upheld the arbitration judgment for P.

i) Bernstein: These sorts of “wise men” provisions are not a bad way to get things out of court

ii) Bernstein: “[Grayson] upheld an AAA arbitration award ordering specific performance . . . even though in the court’s view a court might not have entered such an award.”

c) Reflects a modern trend to enforce/uphold arbitration decisions

i) This is a departure from common law attitude to private arbitration 

ii) Modern legislation has reversed this common law belief

(1) Reflects broad freedom of contract

(2) E.g., NY: “A written agreement to submit any controversy . . . to arbitration is enforceable without regard to the justiciable character of the controversy . . . .”

(3) But see Garrity v. Lyle Stuart, Inc., 353 N.E.2d 793 (N.Y. 1976), arbitrator has no power to award punitive damages

(4) But compare to John T. Brady & Co. v. Form-Eze Systems, Inc. 623 F.2d 261 (2d Cir. 1980), applying NY law, court upheld an arbitration clause that allowed not only for liquidated damages but expectation damages as a result of lost rental income caused by the loss of leased equipment by D.  
(a) Distinguished itself from Garrity on the basis that Garrity did not involve liquidated damages

7) In a non-compete clause, a court may enjoin a former employee from working to a reasonable extent, even if the non-compete clause is itself unreasonable either time or geography.  Fullerton Lumber v. Torborg, 70 N.W.2d 585 (Wis. 1955)

a) This ruling changed Wisconsin’s traditional “all-or-nothing” rule, by which a non-compete clause was held void and unenforceable if it was unreasonable.  Instead, the court held that the clause could be enforced to the extent that it was reasonable

b) Court distinguished the employment context from that of the sale of goods in which equitable relief is more common

c) D, a former manager of P, had a contract with a 10-year, 15 mile non-compete clause.  Court held that 10-years was unreasonable, but enjoined D from operating his own lumber company for three years

i) Note: WI subsequently enacted a statute reinstating the all-or-nothing rule, which the WI supreme court promptly ignored.  

ii) Focus of accompanying article is that the overall cost of the action outweighed whatever gain Fullerton may have received from the action.  
d) Bernstein: What are the cost and benefits of the different rules?

i) Blue line

ii) All or nothing

iii) “As is”

8) Equitable relief and the sale of land.  
a) Settled law that buyer can get a decree ordering the seller to execute a deed in his favor

b) In most states, seller can get buyer to take title and pay the agreed price. 

c) Rationale:

i) Price is too conjectural for money damages to be appropriate

ii) Every piece of land is in some sense unique

(1) But see Watkins v. Paul, 511 P.2d 781 (Idaho, 1973).  Court refused to order seller to specifically perform under an option to purchase a tract of land

(2) “[E]vidence fails to show that the plaintiffs need the land in question for any particular, unique purpose, which is one of the main reasons for granting specific performance . . . .”

iii) Seller’s right to performance rests on the “affirmative doctrine of mutuality of remedy”: since buyer can get specific performance the seller should be able to get the same thing

9) A judge is entitled to use the Coase theorem to determine that that the costs (including forgone benefits) of damages outweighs the costs (including forgone benefits) of an injunction.  Walgreen Co. v. Sara Creek Prop. Co., 966 F.2d 273 (7th Cir. 1992) (Posner, J.). 

a) Bernstein: Do not use Walgreen to hold that you can always use a cost/benefit analysis to enforce a specific performance remedy

i) The Cost/Benefit approach does not quash the other doctrinal requirements

ii) Posner is just getting at the Cosean idea that allowing the parties to bargain around specific performance would get you an outcome “better” than the court’s appraisal of money damages

(1) This is a debatable conclusion – it depends on how well you think money damages work.  

b) Case arose from a mall, owned by D. D attempted to place a discount pharmacy in an open store, Walgreen sought equitable relief.  

c) Court gave a lecture on the Coase theorem then gave it’s holding, which actually rested on the particular nature of the real estate nature of the transaction at issue.

i) Posner analogized the lease at issue to a contract for the sale of land: “Because of the absence of a fully liquid market in real property and the frequent presence of subjective values . . . the calculation of damages is difficult; and since an order of specific performance to convey a piece of property does not create a continuing relation between the aprties, the costs of supervision . .  .are slight.”
ii) Basically the same case here. 
d) While the court was concerned of the bilateral monopoly effects of an injunction (i.e., it’s only a two-party market), court brushed aside the concerns. 

10) When public interest is at work, it is more likely that a court will order specific performance (see London Bucket, Leclede)
Money Damages: Not as good as you thought they were
1) Bernstein: Damages do not let you protect your own subjective valuations.  They ascribe an objective value to things
a) Expectation damages never really make a party whole (despite what courts say) though theyare supposed to be fully compensatory

i) E.g., expectation damages don’t take into account, say, the legal costs, indirect fees, opportunity costs, etc.

b) Bernstein seems to prefer specific performance

c) The doctrinal answer is that unintentionality/intentionality of the breach should not matter in terms of damages.  In practice, the nature of the breach can matter.   

2) Generally

a) Liquidated Damages:  An amount contractually stipulated as a reasonable estimation of actual damages to be recovered by one party if the other party breaches. • If the parties to a contract have properly agreed on liquidated damages, the sum fixed is the measure of damages for a breach, whether it exceeds or falls short of the actual damages. -- Also termed stipulated damages; estimated damages (Black’s)

b) Prospect of money damages is an incentive to perform, though damages are generally not set so high as to practically compel performance.  Shavell, Contracts (1998)

i) Why?

(1) Parties tdo not always desire performance of the contracts they write

(2) Higher damages than the expectation measure could result in inefficient acts

ii) By committing an efficient breach, then, the party in breach is acting precisely how you would want them to act

c) Should reliance or expectation damages be preferred on a breach? Cooter & Eisenberg, Damages for Breach of Contract, 73 Calif.L.Rev. 1434 (1985)

i) While expectation and reliance damages are often the same, there are instances when they can differ significantly

ii) Restatement § 90 and its emphasis on reliance damages greatly expanded contract liability

iii) However, the use of reliance damages has shifted lately: Could/should be used to reduce liability

(1) High liquidated damages provision could force one party to take inefficient precautions and raise the price required by a Seller

(2) Thus, lower damages provision could reduce costs all around

iv) Why do parties then choose expectation damages?

(1) Easy to calculate (as opposed to the difficulty of proving reliance damages)

(2) Incentive effects: “expectation damages place on the promisor the promisee’s loss of his share of the contract’s value in the event of breach, and thereby sweep that loss into the promisor’s calculus of self-interest.”

(a) In contrast, the loss of the promise is not internaliazed if only reliance damages are offered 

(b) “this backward-looking nature o reliance damages would be shaky foundation for ordering complex affairs.”

d) The “Efficient Breach”

i) You make more money breaching the contract (after paying damages) than by actually keeping the contract

ii) Posner (Economic Analysis of Law) distinguishes between the efficient breach and an “opportunistic breach”

(1) “If a promisor breaks his promise merely to take advantage of the vulnerability of the promisee in a setting . . . where performance is sequential rather than simultaneous we might as well throw the book at the promisor.”

(2) Posner: Court should make the possible gain of the breach “worthless” to the breaching party

iii) Fuller: Posner does not clearly distinguish between a breach and an “opportunistic” breach
(1) E.g., Posner’s description does not shed light in Hadley v. Baxendale
(2) Also, his assumptions are simply unrealistic

iv) Bernstein: The “Efficient Breach” theory has simply gone too far. 

e) Bernstein, The Secrecy Interest in Contract Law, 109 Yale L.J. 1885 (2000)

i) Bernstein prefers Expectation Damages for breach, but there are problems. Namely, it forces parties to offer more information in public than they would prefer

(1) This is the “secrecy interest”

(2) “An aggrieved party may often find it desirable to seek or settle for significantly less than full compensation if doing so enable her to keep valuable information secret.”

ii) Privacy/desire for secrecy is a transaction cost that incentivizes parties to settle for “second-best” outcomes

iii) Hence, Bernstein offers the distinction between “objective” (non-firm specific) and “subjective” (firm specific) damages

iv) Another alternative is “average expectation damages”

(1) Works for situation when promisor did not know the extent of the loss that the breach would impose

(2) So, use an “average expectation damages” to calculate damages, as opposed to a “subjectively tailored” damage amount

v) Restitution and reliance damages also offer a secrecy protecting alternative since they are not based on the subjective calculation of the aggrieved party

vi) Applications

(1) U.C.C. § 2-718 requires that liquidated damages be evaluated ex post to ensure that are reasonable in light of the breach → this totally misses the point of the secrecy interest

(2) Also, “the use of a liquidated-damages provision decreases the likelihood that a repeat-dealing relationship . . . will end if a dispute arises.”

(3) Specific performance: specific performance might be sought when expectation damages might undermine the secrecy interest
(4) Damage Caps: Undermines the secrecy interest by allowing the breaching party to conduct Discovery

(a) Code allows seller to recover lost profits if the contract/market differential is too low.  UCC § 1-106.  

(b) However, this has also been invoked to allow a seller to limit his damages in which contract/market differential would overcompensate.  
(c) Buyer remedies

(i) Contract/market differential has not traditionally been imposed, though its starting to happen in some cases

(5) Cover (allowed as a remedy under the UCC)

(a) An aggrieved buyer’s right to buy substitute goods and seek damages equal to the contract cover differential plus incidentals

(b) However, this can involve a detailed look into the Buyer’s operations, which defeats the secrecy interest

(6) Mitigation
(a) A D attempting to demonstrate mitigation may take broad discovery

vii) Alternatives: Allowing parties to contract for objective measure of damages would leave them better off

(1) “[L]aw should be amended to give transactors the ability to opt out of the expectation measure by contracting ex ante for either a liquidated damages provision that will receive no ex post scrutiny or a contract-market measure of damages that will be calculated without reference to actual loss.” At 1919.
(2) Alternatively, you could take more advantage of, say, Special Masters and protective orders to conduct the relevant inquiry 

3) The measure of damages in the sale of chattels or in a contract to repair a body party is the difference between the value of the chattel and the value of the chattel had it met the requirements of the contract and any subsequent damages reasonably to be expected from failure to perform under contract .  Hawkins v. McGee, 146 A. 641 (N.H. 1929)
a) Case was brought under assumpsit regarding a contract for cure between D and P. 

i) P’s hand had been burned.  At D’s urging, P consented to a experimental skin graft surgery, with D guaranteeing 100% recovery of the hand.  

ii) The surgery was botched and P was left with a worse-off hand.  

(1) Note, the alternative claim in negligence was dismissed in Hawkins.  

b) Court held that a valid contract existed (despite the normal rule that you can’t contract for a cure)
i) Promise was that of a perfect hand

ii) Consideration was the pain and suffering undertaken by the D that was “incidental” to the surgery

iii) Note: Bernstein believes the Law treats the doctor/patient context not unlike the family context in terms of its reluctance to create binding promissory obligations

iv) But see Sullivan v. O’Connor, 296 N.E.2d 183 (Mass. 1973); D had contracted with P to improve her nose but surgery resulted in something that looked worse
(1) Contracts for cure are typically unenforceable or will not be enforced absent a clear showing of proof out of public policy concerns; another branch of cases limits damages to the benefit conferred upon the doctor (i.e., his fee)

(a) Note: The negligence action against the doctor had, like Hawkins, been dismissed

(b) “Where . . . the doctor has been absolved of negligence . . . an expectancy measure may be thought harsh.”

(2) In contrast to Hawkins, Pain and suffering should be awarded as damages if that suffering goes beyond that which would have been incidental to a successful surgery

(a) “Suffering or distress resulting from the breach going beyond that which was envisaged by the treatment as agreed, should be compensable on the same ground as the worsening of the patient’s condition because of the breach.”

(3) Note: The judge in Sullivan was a student of Llewellyn

c) Expectation damages ought to be awarded; damages being the difference between the post-surgery hand and 100% perfect hand promised by D

i) Since pain and suffering were consideration for the promise, they were not to be included in the calculation of damages

ii) It was also an error to submit to the jury the issue of the further damage to the P as a separate issue, as “any such ill effect of the operation would be included under the true rule of damages [supra]”. 

iii) But see Sullivan, supra. 

d) Bernstein: Neither Hawkins nor Sullivan really belong in the Law of Contracts.  

4) Damages and construction contracts: expectation damages to be measure by value of performance or standing value?

a) Measure of damages in an uncompleted construction contract is the reasonable cost of completing the contract and/or repairing defective work less the contract price that has not been paid.  Louise Caroline Nursing Home, Inc. v. Dix Construction Co., 285 N.E. 904 (Mass. 1972)
i) P had contracted w/D to build a nursing home.  D failed to complete construction.  A special Master found that the cost of completing the nursing home was less than what had been paid out

ii) Court held that there was, therefore, no compensable damages suffered by the P.  

(1) “It is not a policy of our law to award damages which would put a plaintiff in a better position than if the defendant had carried out his contract”

(2) Court rejected an alternative rule that the value of damages in a construction contract is the difference between the value of the completed building and the value of the building as left by the defendant

(a) Court distinguished this line of cases on the basis that such cases applied more to instances of defective and not uncompleted work.

(b) Also, the court was expressly concerned, supra, that this would have resulted in an unfair boon to the plaintiff. 
b) But see Groves v. John Wunder Co., 286 N.W. 235 (Minn. 1939): Value of damages in a defective contract b/t a lessor and lessee to improve land is the value required to actually complete the contract

i) P had leased its land to D, a competitor, to remove gravel and grade the land.  D willfully breached the contract by failing to grade and only extracting the best gravel

ii) It would have cost $60,000 to grade the land, whereas the value of the graded land would only have been $12,000. 

iii) Minnesota court held that the value of performance was the proper remedy: “The summit from which to reckon damages for [breach of contract] is the hypothetical peak of accomplishment (not value) which would have been reached had the work been done as demanded by contract.” A new trial was ordered to this effect.

(1) Note: The aspect of wilfull/fraudulent breach figured greatly into the MN court’s opinion:

(2) “Where the contractor willfully and fraudulently varies form the terms of a construction contract he cannot sue therefrom and have the benefit of the equitable doctrine of substantial performance.”

(a) RPD: Good basis on which to distinguish the case from Dix. 
iv) However, the dissenting opinion of Olson, J.:
(1) Claimed there was no evidence the D willfully/fraudulently breached

(2) An award including the $60,000 would have been excessive
(3) Ex post value, not the value of performance, should have been the measure of damages

c) However, the Groves rule was modified in Minnesota by H.P. Droher & Sons v. Toushin, 85 N.W.2d 273 (Minn. 1957)

i) P agreed to build a house for D.  However, the construction was defective.  It would have taken $20,000 to repair the defect in addition to tearing down a part of the house, much less than the diminution of value.  The MN court upheld the diminution of value rule.

ii) This reflected a modified (rather than overruled) version of Groves:

(1) Value of performance can still be recovered if the defects can be repaired “without the destruction of a substantial part of the building.”

(a) RPD: This is basically bracketing the Toushin rule if you so desire

(2) But if the cost of repairs/improvements is “grossly disproportionate to the benefits to be derived therefrom” the owner can receive only the diminution in value

(3) Court also distinguished cases in which “willful failure” was present (e.g., Groves) and negligent performance

iii) See also, Fox v. Webb, 105 So.2d 75 (Ala. 1958): the court distinguished damages appropriate in the construction of a residential dwelling as opposed to a commercial dwelling

(1) Since the owner of a residential building contracts to have a “particular structure, not just any structure” built, he is entitled to the value of performance

(2) i.e., the proper measure is “damages equal to the amount required to reconstruct the dwelling so as to make it conform to the specifications”

d) Also, Peevyhouse v. Garland Coal & Mining Co., 382 P.2d 109 (Okla. 1962): the value of damages when a lessee fails to perform “remedial work” is the value of the land had the work actually been performed and not the value of the performance. 

i) D had leased Ps land in order to strip mine it.  As part of the contract, D agreed to restore the land to status quo ex ante.  

ii) D failed to uphold its end of the contract.  The cost to finish the work would have been $60,000.  The OK court awarded $300, the value of the land had the performance been made

(1) Value of performance only appropriate if the discrepancy was not too great

(2) No one in his right mind would agree to pay $60,000 for improvements only valued at $300 so contract was unconscionable

iii) Court specifically refused to apply Grove. 

(1) Note: the dissent (Irwin, J) held that this was a “willful” breach and argued that the court should have applied the Grove rule

(2) Also, the contract was clear and the cost of remedial work was a component of the price to begin with

(3) RPD: The majority were fucking high on this one.  

e) Bernstein: All of these cases are a different look at how to calculate expectation damages.  Many courts are concerned that, if damages could put a P in a better position in the case of a breach, then this could lead to further litigation (e.g., parties claiming breach to get the damages)

5) In 1967, OK enacted the Mining Lands Reclamation Act.  This required any mining company to submit, as part of its request for a permit, a plan to restore land to its ex ante position and post a bond for performance before such a permit would be issued

a) However, Schenberger v. Apache Corp., 890 P.2d 847 (Okla. 1994) upheld the Peevyhouse  rule that the proper value of damages was the diminution of value to the land caused by mining or drilling operations and not the value of performance required to clean up after such operations.

i) D had polluted Ps land through oil drilling.  They had reached a settlement. Subsequently D failed to clean up the oil waste per the terms of their agreement.  Clean up costs were $1.3MM and the dimution in value was $5,175

ii) Ps argued that the Mining Lands Reclamation Act reflected a shift away from the Peevyhouse rule

iii) The Okla. court disagreed “where the cost is grossly disproprortionate to the cost of reclamation, as in Peevyhouse, a review of recent case law suggests that courts are adhering to the diminution in value [rule.” (emphasis RPD)

Mitigation and Avoidability

1) Bernstein: A duty to mitigate is closer to an absolute duty than it is to a choice; so a good contract still does not get you around having to submit yourself to a Parker-type analysis
2) A party is under a duty to mitigate damages once it has been notified of a counter-party’s intent not to perform under the contract; damages are therefore limited to expenses incurred prior to notification plus profit that would have been realized under the terms of the contract.  Rockingham County v. Luten Bridge Co., 25 F.2d 301 (4th Cir. 1929)
a) Plaintiff/appellee Luten had formed a contract with Defendant/appellant Rockingham to construct a bridge as part of a rural road project.  D subsequently decided not to build the road and determined they would not need the bridge.  They informed P of their intent; D continued to build the bridge anyway.

i) P was awarded full damages (all its expenses plus the profit it would have made)

ii) D appealed

b) Appellate court held that once P was notified of D’s intent to breach, “it had no right thus to pile up damages by proceeding with the erection of a useless bridge.”

i) This is an American Rule

ii) Note, however, court also held that P was entitled to expenses incurred up until the time of notification and “the profit which would have been realized if it had been carried out in accordance with its terms.”

iii) Bernstein: This is an expectation measure of damages.  

(1) However, it’s careful to distinguish be able to argue how the expectation measure might not have been appropriate

(2) E.g., you could argue that the BridgeCo failed to go out and find work and this was a failure to minimize damages

c) Bernstein: Do not use an analogy/argument based on Economic Waste (in the Law and Economics sense) unless you are referring to Luten Bridge
3) A duty to mitigate damages implies that the party not in breach must mitigate damages in a commercially reasonable manner.   Madsen v. Murrey & Sons Co., 743 P.2d 1212 (Utah 1987)

a) Buyer, Masden, had contracted with Seller, Murrey, to build specially designed pool tables.  Buyer subsequently informed Seller that Buyer could not take delivery.  Rather than selling the tables at a discounted price – out of reputational concerns – Seller used the parts to construct other table and used the majority for firewood.
b) At trial, it was determined that:

i) Buyer had paid up front $42,000, out of a total contract of $55,000

ii) The value of the tables – had they been sold – would have been $21,000

(1) Thus, Seller’s profit on the tables would have been approximately $34,000

iii) Salvage value of tables was $7,500
c) Utah court affirmed that the tables could have been sold at least at the discounted price and the Seller acted unreasonably by not doing so.  Therefore, Buyer was entitled to restitution of the difference between the $42,000 he had paid out and the profit Seller would have earned on the contract (i.e., approx. $8,000)

i) No mitigation of expenses for Seller
d) RPD: Court’s opinion was heavily reliant upon its interpretation of U.C.C. § 2-708 (see Neri, infra)

4) The measure of recovery of a wrongfully discharged employee is the amount of salary agreed on less the amount which employer affirmatively proves employee has earned or foregone by failing to seek other employment.  However, the employer must demonstrate that the forgone employment was substantially similar.  Parker v. Twentieth Century-Fox Film Corp., 3 Cal.3d 176 (1970)

a) Shirley Maclaine Parker had been hired by D to star in a musical.  The movie fell through, and they offered her a part in a western, to be shot in Australia, without script or director approval (which she had on the other film)

i) Clause in the contract held that the fee would be paid regardless of whether the movie was actually made or not

ii) Getting this option on Maclaine could be viewed, then, as a “good deal” for Fox.  They wanted this guarantee whether the movie got made or not.  There was a guarantee by that star to make that film.  

(1) Bernstein: So this shouldn’t even be a mitigation case.  If we read the terms of the contract we don’t have to deal with the mitigation

iii) Note: Maclaine appeared in Two Mules for Sister Sara which appeared a year b/f the California Court wrote the opinion

b) Court held D raised no issue regarding the reasonableness of P’s efforts to find other employment nor is “reasonableness . . . an element of a wrongfully discharged employee’s option to reject, or fail to seek, different or inferior employment.” (Emphasis RPD)
i) Hence, the salary P would have earned in the western may not be used to offset damages.
ii) But see Sullivan, J., dissenting:

(1) The “substantial similarity” was an issue of triable fact and should have gone to the jury

(2) The discharged employee’s discretion ought to apply to “employment which is of a different kind. . . . [A] superficial listing of differences with not attempt to assess their significance may subvert a valuable legal doctrine.”
c) But see Southern Keswick, Inc. v. Whetherholt, 293 So.2d 109 (Fla.App. 1974):

i) While it is the general rule that a wrongfully discharged employee is not obliged to seek inferior employment, if the wrongfully discharged employee accepts inferior employment those wages may be used to mitigate damages is they are obtained within the contract period. 

5) A wrongfully discharged employee may recover lost wages less income earned at other employment plus reasonable expenses incurred as a result of seeking alternative employment.  Mr. Eddie, Inc. v. Ginsberg, 430 S.W.2d 5 (Tex.Civ.App. 1968)

a) Ginsberg had been wrongfully dismissed early in the term of a 3-year employment deal

b) He earned $14,000 working another job, and spent $1,400 seeking other employment.

c) Court allowed Ginsburg to recover the total value of the 3-year contract, less the $14,000, plus the $1,400 he spent seeking other employment: “if such expenses are the result of a prudent attempt to minimize damages they are recoverable even though the result is an aggravation of the damages rather than the mitigation.”

6) A wrongfully discharged employee is not necessarily obliged to mitigate damages by accepting alternative employment at a distance from his home, defined as the immediate community or neighborhood.  Punkar v. King Plastic Corp., 290 So.2d 505 (Fla.App. 1974) (RPD: This is the majority)

7) While a party is required to use reasonable efforts to mitigate damages, a party is not required to make unreasonable personal outlays or to sacrifice a substantial personal  right to mitigate damages.  Only slight expense or reasonable effort is required to mitigate damages.  Bank One, Texas, N.A. v. Taylor, 970 F.2d 16 (5th Cir. 1992)

a) The Bank had wrongfully frozen Taylor’s bank accounts preventing her from participating in certain oil-drilling ventures.  Taylor sued, and Bank attempted to claim Taylor failed to mitigate damages by not using her personal assets. 

b) The court rejected Bank’s contention as imposing an unreasonable burden on the aggrieved party.  

8) Alternative claims on damages in relation to employment law

a) Generally, claims for damages based on loss of reputation and personal/emotional injury are denied.  See, e.g., Smith v. Beloit Corp., 162 N.W.2d 585 (Wis. 1968).

b) However, employees whose reputation has been impaired in a specific and definable manner are allowed to recover in certain instances:

i) Redgrave v. Boston Sympony Orchestra, Inc., 855 F.2d 888 (1st Cir. 1988).  

(1) BSO had hired Vanessa Redgrave to narrate performances of Oedipus Rex.  Contract was subsequently terminated.  

(2) Court held that Redgrave could recover if “the plaintiff proves with sufficient evidence that a breach of contract proximately caused the loss of identifiable business opportunities” as opposed to non-specific reputational damage. 

ii) Other courts have followed Redgrave in allowing for recovery when breach of employment contract has resulted in the loss of specific job opportunities.  See, e.g., Rice v. Community Health Ass’n, 203 F.3d 283 (4th Cir. 2000); Wilder v. Cody Country Chamber of Commerce, 933 P.2d 1098 (Wyo. 1997)

c) English rule allowing recovery or loss of opportunity to practice one’s profession

i) Rejected in Quinn v. Straus Broadcasting Group, Inc., 309 F.Supp. 1208 (S.D.N.Y.1970)
(1) P was hired as an announcer for one year at $50,000.  P claimed $500,000 in damages for loss of the opportunity to appear before the public.

(2) Claim was denied by the court

ii) But see Colvig v. RKO General, Inc., 232 Cal.App.2d 56 (1965) which upheld the rule

(1) P had been hired as a staff announcer and court upheld the rule. 

(2) Note, RKO had been ordered by an arbitrator to restore P to his position, which RKO refused to do.  

(a) Quinn  used this fact to distinguish Colvig: “Colvig is clearly distinguishable as it involved the enforcement of an arbitration award”

(3) But see also Van Steenhouse v. Jacor Broadcasting of Co. Inc., 958 P.2d 464 (Colo. 1998)

(a) P, a radio personality, was pre-empted by D to broadcast another show.  D continued to pay Ps salary until expiration.  

(b) Court cited Colvig to support the premise that damages were appropriate based on lost opportunity to work, which was a “lost opportunity to build up and maintain her profresssional marketability.” 

Lost volume seller

1) Defined as: A seller of goods who, after a buyer has breached a sales contract, resells the goods to a different buyer who would have bought identical goods from the seller's inventory even if the original buyer had not breached. (Black’s)

a) Such a seller is entitled to lost profits, rather than contract price less market price, as damages from the original buyer's breach. UCC § 2-708(2).
2) U.C.C. § 2-718 a buyer, despite a breach, may recover the amount by which his payment exceeds
a) reasonable liquidated damages; or

b) absent stipulation, 20%of the value of the buyer’s total performance or $500 (whichever is smaller)

c) However, this is subject to the seller’s right to offset seller’s damages

i) § 2-708(1) provides that the measure of damages for non-acceptance/repudiation by buyer is difference between market price at the time of the deal and the unpaid contract, plus any incidental damages, minus any expenses saves as a result of the breach

ii) § 2-708(2): if damages under § 2-708(1) are insufficient to put seller in as good a place had there been performance, measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance plus incidental expenses

(1) Bernstein: § 2-708(2) is the basis for the Lost Volume Seller theory

(a) You need to determine whether or not the injured party is a Lost Volume Seller or not when you are determining damages

(b) Basically, Neri is one end of the spectrum and your neighbor selling his car is at the other end of the spectrum.  So you need to argue/determine where on the spectrum the case falls.  

(2) However, § 2-708(2) provides that the seller should be credited for “payments or proceeds of resale”

d) Note: This extension of the “lost profit” provision of the UCC into retail sales agreement is a departure from the common law under which lost profits were only recoverable in manufacturing agreements.  Neri v. Retail Marine, infra.
3) Under the U.C.C. § 2-718, a buyer’s right to recover his deposit is offset by the seller’s right to have damages to put him in as good a position had the contract been fulfilled.  Neri v. Retail Marine Corp., 285 N.E.2d 311 (N.Y.App. 1972)
a) P put down a $4,250 deposit to buy a boat.  P subsequently cancelled the order.  
b) P was allowed to recover:

i) $4,250

ii) Less: $2,579 (Seller’s lost profit)

iii) Less: $674 (Seller’s expenses)

c) Court distinguished this case from that of  a private party agreeing to sell an item.  A private party could not recover lost profits whereas a retail seller could:

i) “If the dealer has an inexhaustible supply [i.e., is a retail seller], the resale to replace the breaching buyer costs the dealer a sale, because had the breaching buyer performed, the dealer would have made two sales instead of one. . . . Section 2-708 recognizes this.”

d) In a footnote, Neri addressed the issue of § 2-708(2) which provded that the seller should be given “due credit for payments or proceeds of resale” by stating that this only applied “to realize junk value when it is manifestly useless to complete the operation of manufacture.”

4) § 2-708(2)’s requirement that a seller be credited for payments or proceeds of resale does not apply when the seller is a lost volume seller; one who had there been no breach by the buyer could and would have had the benefit of both the original contract and the resale contract.”  Teradyne, Inc. v. Teledyne Industries, Inc., 676 F.2d 685
Limits on Expectation Damages
Foreseeability
1) Expectation damages ought to be limited to those damages reasonably foreseeable from breach of contract at the time of formation according to the course of business or reasonably believed to have been in the minds of the parties. Any “special circumstances” must be communicated prior to formation to be included in damages.  Hadley v. Baxendale,  [1854] 9 Exch. 341.  

a) Bernstein: Hadley is good law; raises the problem of damages that are recoverable and damages that are not

i) Bargain theory has nothing to do with amount damages that are awarded, but it has quite a bit to do with the types of harms which are compensable 

(1) Court will not ask “would the parties have agreed to $500 or $10,000” in damages.  Rather the court would ask “would the parties have wanted to cover this risk or not?”

ii) Court set out its theory of recovery on two grounds:

(1) Damages flowing “naturally” from breach of contract (“reasonably supposed to have been in the contemplation of both parties” at the time of formation) 
(a) This is not an actual knowledge-based inquiry (in contrast to the “special circumstances” prong)

(2) Special circumstances known and / or communicated to the D

(a) But what constitutes informing the clerk? What would have sufficed? 

(b) This is the issue at work in Victoria Laundry.  

b) P, operating a mill, had broken its crankshaft.  This caused the mill to shut down.  The shaft was sent to D to be repaired with haste.  Due to Ds negligence, the shaft was delayed by a few days.  P sought to recover economic losses resulting from the continued stoppage of its operations.

c) Court held that this loss was the result of such “special circumstance” which ought to have been communicated prior to the defendant.  Therefore, D was entitled to a new trial on the subject of damages.

i) Special circumstance being that Ps did not have another shaft on hand

ii) “For [plaintiff’s] loss would neither have flowed naturally from the breach of this contract . . . nor were the special circumstances . . . communicated to or known by the defendants.  The Judge ought, therefore, to have told the jury that upon the facts then before them, they ought not to take the loss of profits into consideration at all in estimating the damages.”

d) Nice policy consideration is that Hadley encourages full disclosure up front; also concern that absolute liability in contract (as opposed to tort) will lead to tremendous liabilities and moral hazard problems

i) RPD: Beaulieu v. Finglam, Y.B. 2 Hen. 4, f. 18 pl. 6: “What is that to us [that D could be liable to up to 20 plaintiffs]. It is better that [D] be undone than that the law be changed for him.”
e) Cf., Kerr Steamship v. Radio Corp. of America, 245 N.Y. 284 (1927): D not liable for P’s losses when it failed to deliver P’s coded telegraph transmission which appeared to be gibberish, though which could have been discovered to have meaning upon reasonable inquiry without D’s actual notification of the importance of the message. 

i) P had sent a coded telegraph message to its Manila office to transport sugar.  Message looked like gibberish.  D failed to deliver the message which resulted in $6,600 in losses.

(1) Bernstein: it was a common code, had the TelegraphCo taken out a code book they would have recognized what it was

ii) Court held that it was not enough that the names of the parties and other details ought to have communicated an air of importance; notice of the importance transaction had to have been given by the company itself. 

(1) The court noted that this requirement “imparts to the whole doctrine as to the need for notice an air of unreality. The doctrine, however, has prevailed for years so many that it is tantamount to a rule of property.”

2) Plaintiff may recover reasonably foreseeable damages or damages as a result of “special circumstances” in the case of a breach if the breaching party had actual knowledge or should have reasonably foreseen such damages in the event of a breach.  Victoria Laundry Ltd. v. Newman Indus. Ltd., [1949] 2 K.B. 528
a) P had purchased an industrial sized boiler from D.  D knew P was a laundry and actively seeking to expand its business.  The boiler was damaged en route by D.  P refused to take delivery unless the damage was repaired by D, which took D 6 months to accomplish.  P sought damages to include loss of profit as a result of the new business it missed as a result of the delay in receiving its new, larger boiler

b) Court modified the rule of Hadley v. Baxendale to allow recovery of damages based not only on the parties actually knew at the time of formation, but also for reasonably foreseeable “special circumstances”

i) In addition to reasonably foreseeable losses, “there may have to be added . . . knowledge which [the breaching party] actually possesses, of special circumstances ouside the “ordinary course of things” of such a kind that a breach in those special circumstances would be liable to cause more loss.”

(1) Bernstein, this isn’t clearly a Hadley-style “special circumstance”; P probably could have recovered under either prong

(2) The size of the boiler was sufficient to put the other party on notice
ii) Liability will ensure under either the Hadley or the “special circumstances” rule if:

(1) D had actual knowledge

(2) D should have, as a reasonable man, have known that there was a “real danger” of such a loss.”

c) P was allowed to recover some “reasonably expected” lost profits
3) Plaintiff may recover economic losses calculated by change in market price caused by D’s negligent delay in delivering a shipment of sugar as required by contract. Koufos v. Czarnikow, Ltd. [The Heron II[] [1969] A.C. 350 (H.L. 1967): 
a) Czarnow, plaintiff/appellee, had chartered Koufos’, defendant/appellant, ship to deliver a shipment of sugar to Basrah.  Delivery was delayed 9 days due to D’s negligence, during which time the price of sugar in Basrah dropped from about £32 to about £31.  
b) P was allowed to recover damages that included this drop in price:
i) The shipowner should/could have forseen the importance of timely delivery: “The shipowner was given no information [of P’s intent to sell the sugar at market]. . . . But he knew there was a market in sugar at Basrah . . . if he had thought about the matter he must have realized that the sugar would be sold in the market at market price on arrival”
ii) Lord Reid also noted that
(1) Damages in contract would be awarded if the loss were 25% probability, but not 2% probability
(2) Distinguished contract liability from tort liability:
(a) “The [tort] defendant will be liable for any type of damage which is reasonably foreseeable as liable to happen even in the most unusual case.” (RPD: Polemis) as opposed to the narrower liability in contract
(b) Based on the principle that parties to a contract have the opportunity to contract around risk, whereas the harm in tort is caused unilaterally. 

4) The common law rule of the market value test (measuring damages by the diminution I nthe goods’ value between the time of dispatch and actual delivery) will not be used when a more appropriate remedy is available.  Hence, a plaintiff may recover lost rental income caused by D’s breach of contracting when it failed to deliver a piece of capital equipment on time.  Hector Martinez and Co. v. Southern Pacific Transp. Co., 606 F.2d 106 (5th Cir. 1979).

a) D mis-delivered a piece of strip mining equipment to P, resulting in a month delay.  
b) Court held that P could recover lost rental income on the equipment. 

i) “Capital goods such as machinery have a use value, which may equal the rental value of the equipment or may be an interest value”

ii) Nor could D claim that it was just as probable that the goods would be sold (which would have mitigated damages since the sale price had not shifted) as rented out:

(1) “Hadley allows recovery for harms that should have been foreseen.  The general rule does not require the plaintiff to show that the actual harm suffered was the most foreseeable of possible harms . . . only that his harm was not so remote as to make it unforeseeable.”

5) The problem of causation

a) Hadley requires that any recoverable loss must first be caused by D’s breach.

b) If there are multiple factors contributing to consequential damages suffered by P in connection to a delay caused by a Seller, the P may still recover consequential damages from the D if the D’s act was a “substantial factor” in bringing about the harm.  Krauss v. Greenbarg, 137 F.2d 569 (3d Cir. 1943)

i) RPD: Court relied on the Restatement of Torts in reaching this conclusion
Certainty

1) Lost future profits may be recoverable if (1) it can be demonstrated with certainty that damages have been caused by the breach and (2) the alleged loss can be demonstrated with reasonable certainty.  However, the court can at its discretion refuse to award substantial damages if such damages were not contemplated by both parties at the time of execution.  Kenford Co. v. Erie Cty, 493 N.E.2d 234 (N.Y. Ct. App. 1986)

a) Note: New businesses are held to a higher standard in attempting to recover lost future profits.  Id.
b) Erie County, pursuant to a resolution, executed a contract to build a domed stadium.  Kenford was to build it, with a 40 year lease to awarded to DSI to operated and maintain.  In the event that lease negotiations broke down, a separate 20-year lease was to be executed by both parties.  

i) Negotiations broke down

ii) Construction was not begun in the time period required by the resolution; the parties did not agree on terms of lease.  This breached the contract executed by the parties

c) Court refused to award damages to DSI for it 20-year lease 
i) “[The] proof does not satisfy the requirement that liability for loss of profits over a 20-year period was in the contemplation of the parties at the time of the execution of the basic contract.”

(1) Bernstein: This is both a foreseeability & certainty issue

ii) Despite the “massive” quantity of proof, there was still no certainty

(1) Only one comparable at the time (Astrodome)

(2) Public entertainment is a fickle market.  

(3) Note: the court agreed that statistical evidence could and should be used to claim such damages (emphasis was on the fact that the statistics weren’t good enough)

d) Cf. Contemporary Mission, Inc. v. Famous Music Corp., 57 F.2d 918 (2d Cir. 1977): Statistical evidence may be used to conclusively show the certainty of damages
i) P brought statistical evidence to show that D had failed in its Wood v. Lucy obligation to adequately promote a record 

(1) The record had hit #61 on the charts

(2) P used statistical evidence to show that with adequate promotion it should have gone much higher

ii) Court held that the evidence was not speculative and did in fact prove certain damages

(1) “The record was real, the price was fixed, the market was buying and the record’s success, while modest was increasing.  Even after promotional efforts ended, [and] the record was withdrawn, it was carried, as a result of its own momentum, to an additional 10,000 sales.”

(2) RPD: Clearly distinguishable, then, from Kenford on the facts

2) The fact that other causes may have caused damages does not rebut the element of causation in the lost future profits test.  “In all cases involving problems of causation and responsibility for harm, a good many factors have united in producing the result . . . .  In order to establish liability the plaintiff must merely show that the the defendant’s breach was a substantial factor in causing the injury.”  Independent Mech. Contractors v. Gordon T. Burke & Sons, 635 A.2d 487 (N.H. 1993)

3) The requirement that damages be reasonably certain does not require absolute certainty; the rule only requires that damages be capable of known reliable factors without undue speculation.  Ashland Mgmt. Inc. v. Janien, 624 N.E.2d 1007 (N.Y. 1993) (Bernstein likes this case)
a) Ashland, a money manager with over $1BN in assets, had hired Janien to develop a program trading model.  Ashland had used program trading with some success before.  
i) Janien’s contract allowed for a royalty of 15% of Ashland’s management fees of funds using Janien’s model. The contract also projected out the expected funds under management using the model.

ii) Janien’s contract was terminated and he sought recovery for the royalties 
b) Court allowed Janien to recover:

i) Applying the 15% to Ashland’s 1% management fee was “easily computed”

ii) Program trading was not a new investment strategy and hence not bound by the new business rule (see infra)

iii) The program had been extensively tested and was marketed to Ashland’s existing program trading customers

iv) The analysis was not nearly as speculative as that rejected in Kenford, supra. 

4) New Business Rule: Prohibits recovery of lost profits by a proposed new business since profits are too speculative.  

a) However, the rule is under attack in many jurisdicitons
b) See, e.g., Fera v. Village Plaza Inc., 242 N.W.2d 372 (Mich. 1976)
i) P sued D after D lost Ps lease and rented a space in the mall to third party, preventing P from opening up a shop.  P sued for $200,000 in lost profits

ii) As opposed to Goodman v. Dicker, which was a § 90 case, this is a breach of contract case

iii) Court upheld the original award of lost profits on the basis that:

(1) New business rule only regards sufficiency of proof and is not a rule of law

(2) The sufficiency of the proof is a question of fact

5) Laundry problem (Supplement, p. 276) Jill should include a provision determining how to calculate damages based on her projections.  Otherwise, damages might not be otherwise recoverable.  Also, could simply include a liquidated damages clause and indicate which was better.  
a) RPD: If you have a ‘new business’ pay attention to the importance of calculating damages.    
Reliance Damages
1) Note: while in most § 90 cases recovery is reliance damages, this is not the rule for all the cases.  Same with actions under breach of contract → while expectation damages is the presumption, problems with calculation can result in expectation damages 

2) Reliance damages is appropriate in a bargain context since it reimburses injured party for expenditures.  While lost profits cannot be easily calculated, it is a matter of fact that profits would have been at least sufficient to cover expenses and is therefore proper to award as damages.  Beefy Trail v. Beefy King, Int’t, Inc. 237 So.2d 853 (Fla.Dist.App. 1972). 

a) But see L. Albert & Son v. Armstrong Rubber Co., 178 F.2d 182 (2d Cir. 1949) (Hand, J.).  If the contract would have been unprofitable to a promisee injured by a breach, the promisee may recover reliance damages reduced by what the promisee would had lost had the contract been performed.

b) The promisor show that the contract would have resulted in a loss to the promisee and also the extent of the loss if the promisor intends to make this argument

3) Plaintiff may recover damages  for expenditures that were induced by plaintiff’s reliance that D would complete its contract.  This includes expenditures reasonably made in anticipation of the contract.  b & Mfg. Co. v. American Rys. Express Co., 51 S.W.2d 572 (Mo. Ct. App. 1932)
a) P had hired D to express ship it’s custom designed stove to NJ in order to show it at a trade show.  D subsequently failed to do so

i) P alerted D to the necessity of having it delivered on time

ii) P sought recovery for the expenses it had incurred as a result of having people in NJ to display the product

iii) Pre-contract communications reflect a thorough reading of Hadley v. Baxendale. 

b) Court held that reliance damages were proper since they were induced by the belief that D would fulfill its contract

i) This also included expenses P had incurred prior to hiring D to ship its stove

ii) These damages, “in a sense, arose out of a circumstance which transpired before the contract was even entered into, yet, plaintiff arranged for the exhibit knowing that it could call upon defendant to perform its common law duty to accept and transport the shipment with reasonable dispatch.”

(1) D is, after all, a “common carrier” (as opposed to hiring your buddy to do the job.)

(2) Bernstein: You really don’t want to make this argument if you don’t have to. 

iii) See also Anglia Television v. Reed, 3 All.E.R. 690 (C.A. 1971)

(1) P had contracted with Reed to be an actor in their tv drama.  P had already expended $580,000 in expenses before contracting with Reed.  Reed subsequently busted the contract.

(2) Anglia was allowed to recover the pre-contract expenses: “[Reed] must have contemplated – or at any rate, it is reasonably to be imputed on him – tht if he broke his contract, all that expenditure would be wasted.”

c) Note: Court noted that the traditional measure of damages for delayed freight is the difference between the market value at the product should have been delivered and the value at the time of actual delivery.  RPD: See Heron II, supra.

i) Rule not applicable in this case given that D was on notice of special circumstances

ii) “[W]here the carrier has notice of peculiar circumstances under which the shipment is made, which will result in an unusual loss by the shipper in the case of delay . . . the carrier is responsible for the real damage sustained from such delay if the notice given is of such character, and goes to such extent, in informing the carrier of the shipper’s situation, that the carrier will be presumed to have contracted with reference thereto.”

Restitution

1) “Restitution” has two senses:

a) Substantive: Refers to the capture of a benefit conferred on the defendant by the plaintiff without which D would be left unjustly enriched

b) Remedial: Refers to the remedies, including money remedies, that are based on the amount of D’s unjust enrichment

2) Conceptually, restitution damages differ from expectation/reliance in two ways

a) Provisions neither define nor limit the amount that can be recovered

i) K price can be evidence of value, restitution can exceed or fall under that amount

b) Restitution damages are measured in terms of putting the breaching party she would have been in had the contract never been made
i) This results in payment to the injured party

ii) But it is not calculated in reference to the injured party

c) The goal of Restitution is to avoid Unjust Enrichment – it is unrelated to anything else.  Restitution cases are incredibly fact-specific and complicated.  

d) Practical notes:

i) Usually Restitution is smaller than expectation or reliance – it is not a preferred damage measure

ii) A court’s willingness to allow such recovery depends on your ability, too, to come up with a good number on the damages and the calculation

e) Identify the underlying cause of action as they all effect the willingness of  a court to allow Restitution damages 

i) Breach of contract

ii) Quantum meruit

iii) Other

3) Restitution v. Reliance damages

a) The distinction between restitutionary damages (benefit conferred) and reliance damages (cost incurred) becomes difficult under an action in quantum meruit (recovery for the reasonable value of work, labor, and services performed and defendant’s request)

b) E.g., Randolph v. Castle, 228 S.W. 418 (Ky. 1921)

i) D owned a coal mine and employed Ps.  Ps contracts were wrongfully terminated.  

ii) Ps could be entitled to recover on a theory of quantum meruit for the reasonable value of their services 

(1) RPD: Apparently the purpose of this case is to show that the line b/t reliance and restitution blurs. 

4) Restitution is a proper remedy where the breach of contract has been significant and not merely minor to the performance of the contract.  The value of restitution to the plaintiff is the value accrued to the defendant less the benefit conferred to the plaintiff by the defendant.  Osteen v. Johnson, 473 P.2d 184 (Colo. 1970)

a) D agreed to promote P as a country western singer by recording 2 albums and then marketing her to DJs. D was paid $2,500.  

b) Court held that Ds failure to press the second album constitute a substantial breach such that an action for restitution could be maintained

i) As distinguished from “nothing but a failure to perform some minor part of his contractual duty.  Such a minor non-performance is a breach of contract and an action for damages can be maintained [but not for restitution.]”

ii) The obligation to promote P made the printing of the record and its dissemination vital to the “essence” of the contract

c) Value of the restitution would be the $2,500 paid to D less whatever benefit P had derived as a result of the contract

i) “Such amount shall be the $2,500 paid by plaintiffs to defendant less the reasonable value of the services which the defendant performed on behalf of plaintiffs.”

5) A subcontractor who has terminated work as a result of a general contractor’s breach may recover the value of his services rendered under a theory of quantum meruit though he would not have been entitled to recover in a breach of contract suit.  United States v. Algernon Blair, Inc., 479 F.2d 638 (4th Cir. 1973)

a) Subcontractor, Coastal Steel Erectors, had contracted with Algernon to perform steel construction as part of Algernon’s contract with the United States to build a navy hospital.  Algernon breached the contract (this was proven as a matter of law by the district court) and Coastal Steel stopped work. 

i) Coastal could not recover under a breach of contract since the value of the contract less what had already been paid to Coastal was $37,000

ii) The cost to perform under the remainder of the contract would have cost Coastal more than $37,000

iii) Hence, no damages

b) Court allowed recovery under a theory or quantum meruit which, it noted, is common in the context of construction contracts

i) Value of the restitution would be the price of the services rendered by the plaintiff that defendant could have obtained from a similarly situated contractor

ii) Less payments already made under the contract

6) One who is wrongly terminated from performance under a contract may sue under quantum meruit as if the employment contract had never been made and may recover value of services even if the value exceeds the contract price.  However, recovery under a theory of quantum meruit is not available when the plaintiff has substantially performed under the contract and the only element of the exchange left over is the defendant’s obligation to pay money.  Oliver v. Campbell, 273 P.2d 15 (Cal. 1954)

a) P, a lawyer, represented D in an action for which P was to be paid $850.  Towards the end of the action and after P had paid $550, P terminated D’s services.  P brought suit and the trial court determined that the value of his services was $3,000. 

b) Court held that since the action was near an end “plaintiff had completed the performance of his service” and could not therefore allow recovery in quantum meruit.  
7) A party in breach of contract may still recover under a theory of quantum meruit if his work has accrued some benefit to the promisee, with the amount of restitutionary damages offset by the damages alleged and proven by the non-breaching party.  Britton v. Turner, 6 N.H. 481 (1834)

a) P was employed by D for year-long employment contract.  P quit the job after 9 months.

b) Court allowed P to recover on a theory of quantum meruit

i) The benefit of Ps employment had accrued immediately to the defendant
ii) As opposed to the situation in which D had the right to accept or reject the fruit of P’s labor 

(1) Court has in mind the construction context

(2) E.g., once you take possession of a house, you may be liable in quantum meruit to the contractor even is some element of the house prove defective

iii) Court rejected the “technical” rule which would read the year-long employment as a condition precedent without which P could not recover

c) However, court noted that recovery is only possible under quantum meruit if D has derived some benefit from P’s labor, and damages are limited to that amount

i) “[Plaintiff] is not entitled to recover for his labor, or for the materials furnished, unless the other part receives what has been done, or furnished, and upon the whole case derives a benefit from it.”

d) Damages are capped by:

i) “the reasonable worth or the amount of advantage received by [D]”

ii) The contract price for the service cannot be exceeded

(1) RPD: Compare to Oliver v. Campbell, supra

iii) Restitution offset by damages suffered by D

8) While quantum meruit is not allowed as a theory of recovery if the breach of contract has been “willful”; recovery might still be had if the breach resulted from an honest dispute over the contractual obligation.  Berke & Co. v. Griffin, Inc., 116 N.H. 760 (1976)

9) A purchaser whose breach is not wilfull has a restitutionary claim to recovery moneys paid that unjustly enrich the seller. If the Buyer is the party in breach, the buyer must establish that the damages suffered by the seller are less than the moneys received from the purchaser.  Vines v. Orchard Hills, Inc., 435 A.2d 1022 (Conn. 1980)

a) Case related to a land sale.  P put down a $10,000 deposit on a condo.  They subsequently rescinded the contract when P was transferred to a different town. 

b) Court allowed recovery to the extent P could show that D was unjustly enriched

i) “Purchaser must show more than that the contract has come to an end that that the seller retains moneys paid . . . . To prove unjust enrichment . . . the purchaser, because he is the party in breach, must prove that the damages suffered by his seller are less ahn the moneys recived from the purchaser,” (emphasis added)

ii) If the Buyer can prove the innocent party would get a net gain as a result of the breach, then the claim of unjust enrichment may be sustained

c) Note: Only partial performance triggers a claim for restitution, and partial performance will not, generally, be more injurious to the innocent party than total nonperformance.  

d) See also, Nelson v. Hazel, 433 P.2d 120 (Idaho 1967)

i) A negligent contractor is still permitted to recover under a theory of quantum meruit based on the contract price, offset by amounts paid and te market price of completing or correcting performance

ii) Defective performance, though less than substantial can obligate a homeowner to pay the excess to the contractor if the benefit conferred to the homeowner exceeds the injury as a result of the defective performance.  
Liquidated Damages
1) Definition: An amount contractually stipulated as a reasonable estimation of actual damages to be recovered by one party if the other party breaches. • If the parties to a contract have properly agreed on liquidated damages, the sum fixed is the measure of damages for a breach, whether it exceeds or falls short of the actual damages. 
2) Bernstein:

a) Advantages

i) Certainty of damages

ii) Avoid cost of litigating the amount of damages in court

iii) Good bargaining position for the injured party; also easy to calculate the expect benefit of a lawsuit

iv) Reputational damages can be included in a liquidated damages clause (assuming a court will enforce the clause)
v) Secrecy advantage (you don’t have to open your books to prove expectation damages and thereby crush your bargaining position)

b) But the law is deeply hostile towards such provisions; historically viewed as a device to “oust the court” from its jurisdiction

i) The Consumer context is the real area of concern for courts regarding liquidated damages.
c) Why are damages based on a formula better than a sum certain (or not)?

i) Well, you might have a problem understanding what a formula means or implies insofar as damages are concerned.
3) Wasserman’s Inc. v. Middletown, 645 A.2d 100 (N.J. 1994)

a) Holdings/Rules:

i) Liquidated damages provisions are enforceable, penalty clauses are not enforceable

(1) Goal of liquidated damages provisions is to compensate the injured party by putting him in the position he would have been in had the contract been performance (not to compel performance)

(2) Goal of penalty clauses is simply to compel performance

ii) “Reasonable” determined by

(1) Anticipated harm (Ex ante expectation damages); based on time of formation

(2) Actual harm (Ex post expectation damages); based on time of breach 

(3) Both are considered relative to the difficulty of measuring the loss

(a) The nature of formation matters, then, to this “reasonableness”

(b) You want to be able to prove that both parties were reasonably trying to estimate the actual losses, and not simply slapping a number down on paper; courts will be more likely to enforce a provision to uphold an agreement upon such a showing

(c) Courts will not like it if the damages are easy to calculate and the parties simply put a random number down on paper
iii) Distinction is determined by analysis of the “reasonableness” of the damages clause either from the perspective at the time of formation or at the time of breach.  The more uncertainty in calculating damages, the greater the presumption of reasonableness.

(1) A subjective standard of reasonableness is used  by the courts, not an objective reading of the contract
(a) “[C]ourts have relied on the ‘circumstances of the case and the on the words used by the parties’ in determining the enforceability of stipulated damages clauses.”

(b) This offers an incredibly broad discretion for the courts to consider contract formation

(2) In case of ambiguity, however, presumption is to construe the clause as a penalty clause since the law favors “mere indemnity”

(3) Burden of proof is on party challenging the damages clause

(4) Note: liquidation damages based on a calculation of gross receipts is presumptively suspect

iv) Context also matters to “reasonableness”

(1) Commercial context w/both parties represented by experienced counsel → greater presumption of reasonableness

(2) Consumer context → unconscionablility may void the contract

b) Facts

i) Case related to liquidated damages provisions for a commercial lease in the event of a breach:

(1) Damages for improvements to the leasehold by the lessee

(a) Calculated by:

(b) (Value of improvements x Years remaining on lease) / Total years on lease
(2) Liquidated damages
(a) Equal to 25% of average gross receipts for a year, calculated by:

(b) (Previous three years’ gross receipts) / 12
(i) RPD: this is essentially an average of the previous three years’ grosses

ii) The liquidated damages provision worked out to be a value of $290,310, where the lessee’s net income had been between $3,649 and ($323) over the past three years.  

c) Though the reasonableness is a question of law, since it involved an examination of underlying factual issues the Court remanded to the trial court to determine the “reasonableness” of:

i) Use of gross receipts in the calculation

ii) Use of the 25% factor

iii) Examination of the lessee’s duty to mitigate

4) A damage formula which ensures a fixed measure of liquidated damages without reference to actual damages sustained by the injured party is a penalty clause and, therefore, unenforceable.  Lake River Corp. v. Carborundum Co.,  769 F.2d 1284 (7th Cir. 1985) (Posner, J.)

a) Case involved a breach of contract by D.  P agreed to develop resources to package and deliver a quantity of D’s product.  P was required to invest $89,000 in fixed PP&E, and in order to recoup its investment and generate a 20% return on the contract, it insisted on a liquidated damages clause

i) Clause was based on a minimum quantity for 3 years.  In the event of a breach or a failure to ship that quantity, D was required to pay the balance. 

ii) D breached, resulting in $241,000 in damages or approximately half the value of the contract

b) Under IL law, an examination of whether or not a damages clause was an unenforceable penalty clause or an enforceable liquidated damages clause based on:

i) Reasonableness of the clause at the time of formation

ii) Necessity of such a provision based on the difficulty of calculating damages in the event of a breach

iii) Presumption is to treat ambiguous cases as penalty clauses

c) After dicta which questioned the distinction between penalty clauses (which Posner seems to like b/c they compel performance), Posner held the clause to be an unenforceable penalty clause

i) “When a contact specifies a single sum in damages for any and all breaches even though it is apparent that all are not of the same gravity, the specification is not a reasonable effort to estimate damages; and when in addition the fixed sum greatly exceeds the actual damages likely to be inflicted by a minor breach, its character as a penalty becomes unmistakable.”

ii) E.g., if D breached the contract on Day 1, P would have been entitled to $533,000 in damages

d) Posner also distinguished this case from those in which liquidated damages clauses are upheld

i) “Take or pay” contracts, e.g., as between suppliers of natural gas and their users

(1) Fixed costs are much larger percentage of the supplier’s total costs in such contracts, making a clause more reasonable

(2) Hence, contract revenues would reflect the cost of the fixed expenses

ii) Penalty clause in a teacher’s contract requiring rebate of 4% of teacher’s salary if he resigned b/f end of school year (based on difficulty of calculating damages)

5) A provision for liquidated damages may be upheld if damages in the even of a breach are not “readily ascertainable” at the time of contract formation not at the time of the breach.  Hutchison v. Tompkins, 259 So.2d 129 (Fla. 1972)

a) Related to a land sale.  Contract required $10,000 put in escrow, with the money to go to seller in the event buyer failed to purchase the land.  Buyer rescinded the contract and Seller attempted to claim the payment, which Buyer opposed on the basis of “penalty clause”

b) Court upheld the provision: fluctuations in the FL land market would make future damages in the event of a breach not readily ascertainable and therefore an equitable liquidated damages (not penalty) clause
6) U.C.C. § 2-718

a) § 2-718(1): Liquidated damages are allowed but only to the extent they are reasonable in the light of anticipated or actual harm caused by the breach, the difficulties of proving loss, etc.  Unreasonably large provisions are void.

i) The resale value by a lost-volume seller would be included in a calculation of this nature
ii) Equitable Lumber Corp. v. IPA Land Development, 344 N.E.2d 391 (N.Y. 1976): UCC § 2-718(1) permits recovery on liquidated damages if the damage are either reasonable in relation to expected damages at the time of formation or in relation to actual damages suffered at the time of the breach

b) § 2-718(2): Where seller withholds buyer’s goods as a result of buyer’s breach, seller is entitled to restitution of any amount by which the sum of Buyer’s payments exceeds:

i) The amount to which Seller is entitled by virtue of terms of liquidating the Seller’s damages

(1) E.g., if the buyer has made payments of $10,000, and the liquidated damages provision is $7,500, the Seller would get a restitution of the unjust enrichment of $2,500

(2) RPD: Seems based on the fact that liquidated damages are to put injured party in position had contract been performed

ii) In the absence of such terms, 20% of value of performance or $500, whatever is smaller

c) § 2-718(3): Buyer’s right to restitution is offset to extent that Seller establishes

i) Right to recover damages beyond a § 2-718(1) clause

ii) Amount or value of other benefits received by Buyer

d) § 2-718(4): Payments by Buyer or the proceeds of the resale of goods are treated as payments under § 2-718(2); but if the Seller has notice of the breach b/f reselling the goods, the Seller’s resale is treated like a resale under § 2-706
i) RPD: HOW DOES THIS RELATE TO A LOST-VOLUME SELLER?

e) Comments

i) A term fixing unreasonably large damages per § 2-718 is void as a penalty

ii) § 2-718(4) requires the Seller to realize fair market value in the event of a known breach

7) Note on liquidated damage:

a) Party might be more willing to agree to a liquidated damages provision in the mistaken belief that such a provision will never come into play (as opposed to how they actually negotiate the rest of the contract)

Damages for Mental Distress

1) Valentine v. Gen. Am. Credit, 362 N.W.2d 628 (Mich. 1984)

a) Rules:

i) Despite the fact that mental distress is reasonably “foreseeable” per Hadley v. Baxendale, mental distress arising from a breach of contract is not generally awarded, nor will mental distress damages be awarded when damages can be calculated with reasonable certainty
ii) Damages for mental distress will be awarded as a narrow exception when:

(1) Contract was to secure protection of a personal interest

(a) E.g., contract to marry

(b) E.g., contract to deliver a child by caesarean section

(2) Damages cannot be calculated with reasonable certainty

b) Case arose from termination of an employment contract.  P claimed damages for mental distress arising from her loss of peace of mind from the loss of job security

c) Court threw out the claim

i) This is contract, not tort

ii) Loss of job “is not a comparable to the loss of a marriage or a child and generally results in estimable monetary damages”

iii) “[Plaintiff’s] monetary loss can be estimated with reasonable certainty according to the terms of her contract . . . .”

2) But see Jarvis v. Swan Tours, Ltd. [1972] W.L.R.: plaintiff allowed to recover damages for mental distress when the quality of his promised holiday package was a flop

a) P had paid £63.45 for the trip, which was a disaster, court allowed him to recover £125.

b) Court held that an award of damages for the breach of contract by the travel agent was not limited to the amount paid by plaintiff

i) “In a proper case damages for mental distress can be recovered in contract, just as damages for shock can be recovered in tort.”

ii) “the court is entitled, and indeed bound, to contrast the overall quality of the holiday so enticingly promised with that which the defendants in fact provided” therefore P’s damages were not limited to the £63.45.

iii) Court was particularly moved by the fact that P had “only a fortnight’s holiday in the year” which “[h]e books . . . far ahead and looks forward to it all the time.”
c) See also, Jackson v. Horizon Holidays, Ltd., [1975] 1 W.L.R. 1468.  In a fact set similar to Jarvis, P, who had booked a holiday for a whole family, was allowed to recover mental distress damages suffered by the whole family and not just himself.

d) See also, Deitsch v. Music Co., 453 N.E.2d 1302 (Mun. Ct. Ohio 1983)

i) MusicCo. Agreed to play for P’s wedding reception.  They failed to show up.

ii) P was allowed to recover $750 for their mental distress and the diminution in value of the wedding reception

3) Punitive Damages

a) In general, punitive damages are not available in an action for breach of contract

b) However, Restatement Second § 355 allows for punitive damages if the action causing the breach is in fact a tort, though some of the torts in question are suspiciously similar to breach of contract

i) E.g., A fails to provide telephone service as contracted to B.  B is unable to phone to tend to his sick child.  B may recover punitive damages

c) Also, a breach  in the duty of good faith allows recovery of punitive damages under § 355, since the breach of good faith is tortious.  However, the ambit of this exception is very limited in practice (though theoretically it could pose enormous costs)

i) Most significant application is in suits by insureds against carriers for failure to settle or defend in good faith

(1) Comunale v. Traders & General Ins. Co., 328 P.2d 198 (Cal. 1958)

ii) Generally speaking, this exception has not been extended into the employment context

d) Some jurisdictions have employed a more expansive definition allowing for punitive damages:

i) E.g., Suffolk Sports Center, Inc. v. Belli Construction Corp., 628 N.Y.S.2d 952 (1995)

(1) Landlord barricaded entrances to the tenant’s leased sports facility
(2) Court approved punitive damages on the basis that such damages were proper where D had evinced a high degree of moral turpitude, evil, and reprehensible motives and such wanton dishonesty as to imply a criminal indifference to civil obligations

e) Studies show that such damages are awarded about 3.6% to victorious plaintiffs in contracts cases

Doctrine of Substantial Performance
Generally

1) Definition

a) Substantial-Performance Doctrine: The rule that if a good-faith attempt to perform does not precisely meet the terms of an agreement or statutory requirements, the performance will still be considered complete if the essential purpose is accomplished, subject to a claim for damages for the shortfall. • Under the Uniform Probate Code, a will that is otherwise void because some formality has not been followed may still be valid under the substantial-performance doctrine. But this rule is not widely followed.
b) "There has arisen in the United States an indefinite doctrine sometimes referred to as that of substantial performance. It is a doctrine that deals not with performance of a duty as a discharge thereof but with performance by the plaintiff as a condition precedent to the active duty of performance by the defendant. Where a defendant is sued for non-performance he cannot avoid paying damages by showing that he substantially performed or came near performing or gave something equally good; but he can always successfully defend if in fact some condition precedent to his own duty has not been fulfilled by the plaintiff." William R. Anson, Principles of the Law of Contract 422 (Arthur L. Corbin ed., 3d Am. ed. 1919).
2) An innocent breach of an independent promise of a contract – as opposed to a dependent promise/condition – may still allow the breaching party to claim full performance under the terms of the contract.  However, a willfully breaching party may be held liable for the full value of damages.  Jacob & Youngs v. Kent, 129 N.E. 889 (N.Y. 1921) (Cardozo, J.)

a) Case arose from a construction contract.  P constructed a house for D; and attempted to claim a portion of the contract still owed.  

i) At the time of completion there was no complaint of defective performance; D did not make the claim until P sued for the amount owed.  

ii) D claimed breach of contract, since certain pipes used were not from the manufacturer specified in the contract, however there was no practical difference b/t the pipe used and that specified.  The breach was innocent and not willful. 
iii) D demanded the replacement of the pipes, which would have entailed demolishing a section of the house

iv) RPD: Cf., H.P. Droher & Sons v. Toushin, 85 N.W.2d 273 (Minn. 1957), supra. 

b) Distinction between collateral/independent promises and dependent conditions made by:

i) Nature of the agreement (some provisions will be clearly dependent or collateral)

ii) Balancing of justice and equity with the intentions of the parties

iii) Nature of the service in question (e.g., a contract to build a skyscraper will be treated different than the sale of chattels)

iv) Nature of the breach (willful or not)

v) “Nowhere will change be tolerated, however, if it is so dominant or pervasive as in any real or substantial measure to frustrate the purposes of the contract. There is no general license to install whatever, in the builder’s judgment, may be regarded as just as good.”

c) Court held that, given the insignificant nature of the breach and the lack of bad faith on the part of the breaching party, the agreement to use a certain type of pipe was “collateral” and therefore did not bar a defense of substantial performance

i) However, “[t]his is not to say that the parties are not free by apt and certain words to effectuate a purpose that performance of every terms shall be a condition of recovery. . . . This is merely to say that the law will be slow to impute the purpose, in the silence of the parties, where the significance of the default is grievously out of proportion to the oppression of the forfeiture.  [But] [t]he willful transgressor must accept the penalty.”

ii) RPD: Hence, put in the recitals “THIS IS A MATERIAL CONDITION TO PERFORMANCE” or the like

3) Doctrine of substantial performance is a necessary inroad on the freedom to contract, sacrificing “the preciseness of the individual’s contractual expectations to society’s need for facilitating economic exchange . . . by enforcing the essential purposes of contracts and by eliminating trivial excuses for nonperformance.” Bruner v. Hines, 324 So.2d 365 (Ala. 1975)

4) Substantial performance is compliance in good faith with all important particulars of the contract. The default should not be willful nor significant enough so as to reduce the value of the property in question or such that a deduction in damages would not be fair compensation.  Jardine Estates v. Donna Brook Corp., 126 A.2d 372 (N.J. 1956)

a) Defective work in a sum equal to 31% of the contract price still held to fall within substantial performance

b) “The matter is not to be determined on a percentage basis, for the cost of remedying defects may sometimes even exceed the outlay for original construction.”

5) A willful breach of contract is itself not sufficient to deprive the breaching party of a defense of substantial performance.  The breach must be measured against other factors such as the harm to the disappointed promisee and the harm that the builder/promisor might suffer.  Vincenzi v. Cerro, 442 A.2d 1352 (Conn. 1982)

6) Contractor who has all but $4400 of a $50,000 home construction not entitled to recovery under a theory of substantial performance but may recover under a theory of quantum meruit.  Keyer v. Driscoll, 159 N.W.2d 680 (Wis. 1968)
a) P, the contractor, had sued for recovery of $10,000 under a theory of substantial performance.  The contractor had not been satisfying liens, which the Ds undertook to do for themselves

b) Court held that the work was insufficient to allow recovery under a theory of substantial performance, but a recovery under quantum meruit was still possible

i) Though the court didn’t expressly say it, they believed that the contractor had acted in bad faith (it noted that contractor had failed to use the monies paid to satisfy its Subcontractor’s liens)

(1) “A dispensation in favor of the contractor on the theory of substantial performance should be granted in cases of incompleteness only when such details are inconsiderable and not the fault of the contractor.”

ii) But “it would be unjust to allow [D] to retain the $10,967,81.  They should not receive a windfall because of the plaintiff’s breach.”

c) But see O.W. Grun Roofing & Constr. Co. v. Cope, 529 S.W.2d 258 (Tex. Civ. App. 1975)

i) D put the wrong color roof in on P’s home

ii) Court held that P was entitled to damages equal to the cost of installing a new roof and denied any recovery to D

(1) Court set aside D’s Mechanic’s Lien

(2) Court denied recovery in quantum meruit

(a) “evidence does not conclusively establish that plaintiff has received any benefit from defendant’s defective performance.”

(3) Court noted that the context of the private residence set the bar higher for substantial performance since the owner has the right to make determination which might be considered “trifling” 

Contracts for the sale of goods

1) U.C.C. § 2-508. Cure by Seller of Improper Tender or Delivery; Replacement. 

a) (1): If tender is rejected for non-conformity and the time for performance has not expired, seller has time to remedy the defect within the contract period

b) (2): If the seller has the reasonable belief per usage of trade that a delivery would conform, he may, with proper notice, cure the defect within a reasonable time

c) Comments

i) 2-508(2) seeks to avoid injustice to seller by reason of surprise rejection; seller is charged with commercial knowledge of any factors in a particular sales situation

ii) “further reasonable time” and “reasonable time” are words of limitation to protect the buyer
2) U.C.C. § 2-601.  Buyer’s Rights on Improper Delivery. If the goods or the delivery fails in any respect to conform to the contract buyer may:

a) Reject the whole;

b) Accept the whole;

c) Accept any commercial unit/units and reject the rest

d) Comments

i) Acceptance made with knowledge of the other party is final

ii) However, if buyer attempts o accept, either rin whole or in part, after his original rejection has caused the seller to arrange for other disposition of the goods, the buyer must answer for any ensuing damage

3) U.C.C. § 2-608. Revocation of Acceptance in Whole or Part

a) § 2-608(1): buyer may revoke acceptance if non-conformity substantially impairs value if he has accepted it

i) On reasonable assumption that its non-conformity would be cured and it has not been cured;

ii) Without the discovery of the non-conformity if his acceptance was reasonably induced by the difficulty of discovery b/f acceptance or seller’s assurances

b) § 2-608(2): revocation of acceptance must occur w/in a reasonable time.  It is not effective unless buyer notifies seller

c) § 2-608(3): A buyer who revokes the goods has the same rights as if he had rejected them

d) Comments

i) Buyer is no longer required to elect between revocation of acceptance and recovery of damages for breach; both are available

ii) Revocation is only possible where non-conformity “substantially impairs” the goods in question

iii) More than mere notification of breach is required 

4) U.C.C. § 2-612. Installment Contract; breach.

a) “Installment contract” defined as one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even if contract contains clause stating “each delivery is a separate contract” or its equivalent

b) Buyer may reject any installment where non-conformity substantially impairs the value of that installment
c) Whenever one part of the contract is breached, the whole is breached; but the aggrieved party reinstates the contract if he accepts a non-conforming installment w/out seasonably notifying the party of cancellation

d) Comments

i) Substantial impairment means that it has a large impact upon the value as a whole

ii) An admittedly broad definition of installment contract; no generalized difference exists between “entire” and “divisible” parts; rejecting any approach that would treat the installments as separable legal obligations

iii) However, an installment contract may include a definition of quality as a precondition to acceptance if the criteria is clearly articulated in the contract

iv) Substantial impairment involves factors such as:

(1) Quality

(2) Time

(3) Quantity

(4) Assortment

(5) Etc.

e) Installment must be accepted if non-conformity is curable and seller has given adequate notice

5) Perfect tender and U.C.C

a) Doctrine of Substantial performance was not available for sale of good pre-U.C.C.; a buyer could theoretically reject any delivery that failed to conform in any way to the contract

b) Important part is U.C.C. § 1-203’s general provision of good faith, which would work to keep a buyer from opportunistically seizing on a minor deficiency in delivery to claim breach

6) Defect in one shipment (of 20) did not constitute a material impairment of the value of the entire contract such that a buyer could void the contract as a whole.  Continental Forest Prods., Inc. v. White Lumber Sales, Inc., 474 P.2d 1 (Oregon 1970)

a) P contracted with D to sell D 20 carloads of plywood.  Contract allowed for 5% variance in specified quality.  First carload varied by 9%.  Industry practice was – in such an instance – for the seller to make a reduction in price based on the variance. Second carload was with 5% variance
i) D attempted to void the entire contract

ii) P sued for damages

b) Requirements necessary to reject an installment:

i) Nonconformity must impair the value of that installment

ii) Impairment must be substantial

iii) Nonconformity cannot be cured

c) Court held that this was an installment contract and the deficiency of one element did not create a sufficient breach to permit voiding the entire thing

i) “The nonconformity only impaired the value of the first installment, and more importantly, the nonconformity could be ‘cured.’”

ii) The contract also incorporated trade standards (which set the permissible level of variance at 5%) which also implied a practice by which parties should/ought accept a reduction in price as a cure

(1) “The trade standards adopted . . . provide that they buyer may reject that part of the shipment which is more than 5% below grade . . . .  The necessary implication is that the rejected plywood need not be paid for but does not allow a total rejection. . . . The parties also bargained for a reduction in price as a method of cure.”

(2) RPD: This is a broad reading of industry practice into the agreement, no?

7) A seller who reasonably expects buyer to accept delivery may remedy the breach if he gives sufficient notice.  Seller is entitled to damages if he it not given that opportunity (damages measured by the difference in contract value and the re-sale value of goods with which seller would have remedied the breach).   T.W. Oil Co. v. Consolidated Edison Co., 443 N.E.2d 932 (2d Cir. 1982)

a) P had contracted to supply D with a quantity of oil at 0.5% sulfur content (sulfur in the industry, is represented at 0.3%, 0.5%, or 1.0%).  D regularly used both 0.5% oil and 1.0% oil. 

i) The oil supplied turned out to be 1.0% oil, through no fault of P.  P offered to cure the defect with substitute oil. 

ii) However, D demanded to renegotiate the contract at the then-prevailing price for 1.0% oil, which had dropped 25% from the time of the original contract.
iii) Trial court held for P, awarding damages value base don the difference between the original contract price and the price received by way of resale from the oil with which P had attempted to remedy the breach

b) Appellate affirmed

i) § 2-508 required D to accept substitute payment

(1) Buyer rejected the non-conforming tender

(2) Seller had reasonable grounds to think Buyer would have accepted

(3) Seller had seasonably notified of his intent to remedy

ii) U.C.C. abrogated the common law rule blocking the doctrine of substantial performance in the sale of goods, after all, to reduce just this sort of “sharp practice.”

(1) Also consistent with the general provision of good faith under § 1-201

c) A seller is not entitled to cure defective delivery by supplying a chattel not within the agreement or contemplation of the parties at the agreement.  Zabriskie Chevrolet v. Smith, 99 N.J. Super 441 (1968)

i) P sold a lemon to D.  The transmission broke immediately and D stopped payment on the check.  P replaced the transmission with one off the showroom floor. P sued when D refused to take delivery.

ii) “For a majority of people the purchase of a new car is a major investment. . . . Once their faith is shaken, the vehicle loses not only its real value in their eyes, but becomes an instrument whose integrity is substantially impaired. . . The attempted cure in this case was ineffective.”

Conditions of Performance
Conditions generally
1) Generally:

Express condition – which is not a promise – refers to an explicit contractual provision that provides

A party to the contract is not under a duty to perform unless and until some designated set of events occurs or fails to occur; or

If some designated set of events occurs or fails to occur, a party’s duty to perform is suspended or terminated

E.g., A agrees to purchase B if and only if the IRS rules it will be a tax-free transaction

Why use an express condition as opposed to a promise? 

Neither party is willing to promise that the state of events in question will occur

Avoid doctrine of substantial performance
2) Doctrine of substantial performance will not apply when breaching party has failed to comply with a condition precedent essential to the nature of the contract and application of the doctrine would clearly frustrate the intent of the parties.  Brown-Marx Assocs. v. Emigrant Savings Bank, 703 F.2d 1361 (11th Cir. 1983)

a) Bernstein: This case is a good statement of the doctrine 

b) P had obtained a loan commitment for $22,000 from D, for the renovation of an office building.  The loan commitment contained a series of conditions, the most important being minimum lease commitments.  P subsequently failed to obtain the requisite value and type of lease commitments and D refused to make the loan.  D had to sell the building to satisfy its bridge lenders, and sued D for damages

i) RPD: The P couldn’t find enough committed leases and tried to pass off month-to-month leases and leases for other properties

c) Court held that the loan commitment was essentially an option contract, to which the doctrine of substantial performance did not apply

i) AL law did not like using the doctrine outside the context of construction contracts

ii) The loan commitment is an option, for which “strict compliance is required, substantial compliance is insufficient.”

iii) The nature of the lease condition was so vital to the nature of the agreement that “in the face of these explicit contractual expressions there is no leeway for substantial performance without frustrating the intent of the parties.”
a) Bernstein: Any deviation that arises in relation to a condition cannot arise from a willful act and must have arisen despite the best efforts of party. The courts are trying to maintain an emphasis on the fulfillment of a condition without allowing opportunism of the sort possible under the perfect tender rule

3) A condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due.  However, failure to perform a condition precedent does not constitute a breach of contract such that the other party may claim damages.  Merritt Hill Vineyards, Inc. v. Windy Heights Vineyard, Inc., 460 N.E.2d 1077 (N.Y. 1984)

a) Bernstein: this case is a good statement of the doctrine 

b) P entered into a contract with D to purchase D’s stock.  The contract provided for a deposit to D.  D was entitled to keep the deposit if P did not purchase D’s stock.  However, D not entitled to keep the deposit if he failed to meet two conditions:

i) Title insurance

ii) Guaranty that the purchase would not trigger  a default on the property’s mortgage

iii) D failed to perform on either. P would not purchase and D would not return the deposit.

c) Court held that D had to return the mortgage but that P was not entitled to damages for a breach of contract

i) “Defendants’ agreement to sell the stock of the vineyard, not those conditions was the promise by defendants for which plaintiff’s promise to pay the purchase price was exchanged.” 

ii) However, failure to perform a condition precedent is not the same as breach of contract, hence “[though] a contracting party’s failure to fulfill a condition excuses performance by the other party . . . it is not, without an independent promise to perform the condition, a breach of contractor subjecting the non-fulfilling party to liability for damages.”
4) Distinction b/t Conditions Precedent, Subsequent

a) Condition precedent

i) The condition precedent is precedent to the assumption of some contractual duty under a promise

ii) Promise with a condition subsequent creates some event or set of events under which the promissory obligation is discharged

b) Generally

i) Where some designated state of events must occur before a party comes under a duty to perform → condition is precedent
(1) E.g., a life insurance company is not obligated to pay until the condition precedent of certificate of death is satisfied within the contractually established time period

ii) Where the party has already come under a duty to perform, and will be relieved of that duty by the happening of some designated state of events → condition is subsequent
(1) E.g., suit must be brought against the life insurance company within a designated period (say, one year from death).  Running of this time period is a condition subsequent since it would relieve insurance company from an existing contractual obligation

iii) Duty to perform → arises when a condition precedent is satisfied

iv) Duty to perform → discharged when a condition subsequent occurs

c) Holmes: All conditions are conditions precedent since they must all be satisfied if you are to be able to bring suit
d) However, it can be argued that the distinction matters for procedural purposes (e.g., who bears the burden of proof as regards the satisfaction of a particular condition)

i) Condition precedent → plaintiff bears the burden (though not always)
ii) Condition subsequent → defendant bears the burden (though not always)
iii) Note: Contractual provisions may be used to shift this burden around

(1) E.g. ,a contract has a clause reading “it shall be a condition precedent to liability of the life insurance company that suit shall be brought . . . .”; this is a condition subsequent in form though not in fact

iv) Factors used to determine where the burden of proof falls:

(1) Is condition phrased in terms of relieving party of a duty or describing events that must occur b/f a duty arises?

(2) Will someone be required to prove a negative fact (that something failed to occur)? In this case, burden may be placed on the other party who will be asked to prove that something did occur

(3) Is the fact peculiarly w/in the knowledge of a party?

(4) Is the contract a standardized form and not really negotiated? This may be reason for placing burden on party who supplied the form.

(5) Symmetry concerns; burden of proof should follow burden of pleading

(6) Was the condition in fact a condition precedent or subsequent?

(7) Note: none of these considerations is sufficient in and of itself?

e) Rules of Procedure commonly relieve the plaintiff of the burden of pleading (as opposed to the burden of proof)

i) RPD: e.g., Fed. Civ. P. R. 9(c): “In pleading the performance or occurrence of conditions precedent, it is sufficient to aver generally that all conditions precedent have been performed or have occurred.  A denial of performance shall be made specifically with particularity.”

5) Language defining an action not to be done subsequent to losses accrued under an insurance policy created an independent promise and not a condition precedent.  Howard v. Fed. Crop Ins. Corp., 540 F.2d 695 (4th Cir. 1976)
a) Bernstein: This case is about whether the relevant condition was a condition precedent or not

i) It helps to label something a condition precedent, but make sure you label it as a condition precedent throughout

b) P’s crops were insured by D.  Crops were destroyed and P duly reported.  However, prior to inspection P ploughed over his lands.  Relevant parts of the contract read:
i) 5(b): It shall be a condition precedent to the payment of any loss that the insured establish the production of the insured crop on a unit and that such loss has been directly caused . . . . 

ii) 5(f): The tobaccos stalks on any acreage . . . with respect to which a loss is claimed shall not be destroyed until the Corporation makes an inspection

c) Court held that paragraph 5(f) created an independent promise and not a condition precedent

i) Payment under the policy was not subsequent to the inspection; i.e., the contract did not state that the award shall not be payable until after the expection

ii) Court compared to an example from the Restatement

(1) “in the event of disagreement as to the amount of loss . . . The loss shall not be payable until 60 days after the award of the appraisers when such an appraisal is required.”

(2) In such a construction, an award is dependent upon the determination of the appraisers

(3) In the insurance contract sub judice, the inspection bears no intermediate position to the award

iii) Note: the context heavily favors P in this regard: “Insurance policies are generally construed most strongly against the insurer”

d) Court noted, though, that this merely held that 5(f) was not a condition precedent under which the insurance policy was forfeit.  D could still claim damages as a result of P’s actions (making it difficult to survey damage, etc.)

6) Whether contractual language is deemed conditional or promissory generally depends upon the intention of the parties and the language used.  Where the intent is not clear, the disputed language is usually construed as promissory.  Harmon Cable Comms. V. Scope Cable Tel., 468 N.W.2d 350 (Neb. 1991)

a) Purchase agreement for the sale of a cable television system.  Sellers agreed to indemnify Buyer if there were not a minimum number of subscribers at closing.  Contract contained relevant clause:

i) “Purchaser shall assert any claim or claims for indemnification . . . by giving written notice of such claim or claims to seller w/in 30 days of discovery, but not later than 18 months from the date of closing.”

ii) There was a subscriber shortfall, but Buyer failed to comply with notice provisions.

b) Trial court affirmed that the notice provision was a promise. 
i) General rule is that ambiguous language is construed as a promise, giving rise to an action for breach of contract rather than a condition under which the contract would be void

ii) Normal language used to create a condition:

(1) Provided that

(2) When

(3) After

(4) As soon as

(5) Subject to

(6) On condition that
7) Bernstein: If you want something to be a condition you better label it as a “condition”
Conditions of Satisfaction

1) Generally

a) Condition often provides that A need not pay for B’s performance unless A is satisfied with the performance.  Can A escape liability if his refusal is honest but unreasonable?

b) Factors:

i) Did the contract say “personally satisfied” or merely “satisfactory”?
ii) How difficult is it to apply an objective standard to the performance?
(1) The easier to apply an objective standard, the less important the personal satisfaction becomes

iii) What is the degree to which A would be enriched at B’s expense if the contract held to require personal satisfaction?

iv) What degree of forfeiture will be imposed on B if A escapes liability?

2) Unless the parties clearly stipulate that a condition of satisfaction is to be determined purely on the subjective intent of the buyer, a court will construe a condition of satisfaction in a commercial context to be determined from the point of view of a reasonable man.  Morin Build. Prods. Co. v. Baystone Constr, Inc., 717 F.2d 413 (7th Cir. 1983) (Posner, J.)
a) P was a Subcontractor to D, putting in aluminum siding to a factory, which D was building for GM.  GM subsequently rejecting the siding put in.  The substitute siding put in by a third party was substantially the same.  Contract for the siding contained the following relevant clauses:
i) “all work shall be done subject to the final approval of the Architect or Owner’s Agent”

ii) “Should any dispute arise as to the quality or fitness . . . the decision as to acceptability shall rest strictly with the Owner . . . What is usual or customary in erecting other buildings shall in no wise enter into any consideration or decision.”

iii) Note: the wall in question was a “mill finish sheet” which in the trade is defined as a “sheet having a nonuniform finish”

(1) Court was clearly suspicious of the decision to reject the sheet on the basis that it was “not uniform”

b) Court held that a reasonable standard ought to be applied to whether or not the work was satisfactory

i) Requirement of reasonableness is to provide what the parties would have contracted for on an ex ante basis

ii) This is a standard commercial context (as opposed to say, painting a picture) in which a subjective standard might be necessary

(1) The continuum the court used was that between a shipment of pig iron and the painting of a portrait

(2) The closer you are on the pig iron spectrum, the more objective the standard and vice versa

iii) The satisfaction clause was part of a standard acceptance clause, as opposed to one emphasizing the unilateral nature of acceptance
iv) The price of the contract did not indicate that the P had assumed this high degree of risk of arbitrary refusal

(1) Court noted that such a provision would have been upheld even if rejection were unreasonable if the parties intended to subject their rights to aesthetic whim

3) Subjective standard regarding a condition of satisfaction still implies a general condition of good faith.  Forman v. Benson, 446 N.E.2d 535 (Ill. 1983)

a) Buyer made an offer to purchase Blackacre, to be paid over a 10-year period.  Seller expressed concerns over seller’s creditworthiness.  Seller’s broker added provision that offer was “subject seller’s approving buyer’s credit.”

i) Seller subsequently attempted to renegotiated on terms unrelated to buyer’s credit

b) Court held that a subjective – rather than objective standard – ought to be applied but held for the buyer

i) Personal judgment standard does not allow the defendant to exercise unbridled discretion; still subject to requirement of good faith

ii) Court held that the attempt to renegotiate on a matter unrelated to buyer’s credit was evidence of bad faith

(1) “His attempted renegotiation  demonstrates that his rejection was based on reasons other than plaintiff’s credit rating and was, therefore, in bad faith.” 

c) Bernstein: This case might have come out very differently if the Seller had not come into court w/unclean hands indicating an opportunistic reasons behind the Seller’s reasoning

i) Good faith doesn’t require that you be a reasonable person, more that you can’t be a woefully unreasonably person
4) Subjective standard of performance may be used when there is no objective standard against which performance may be measured.  Fursmidt v. Hotel Abbey Holding Corp., 20 N.Y.S.2d 256 (1960)

a) P entered into a contract w/hotel to provide exclusive laundry and valet services to guests.  Contract read that services “shall meet with the approval of the [hotel], who shall be the sole judge of the sufficiency and propriety of the services.”

b) Court held that this agreement fell into those class of agreements which lacked an objective standard and, as a result, the “honest judgment” of the buyer is the sole determinant of performance

i) “No objective standards of reasonableness can be set up by which the effectiveness of the plaintiff’s performance in achieving the effect sought can be measured.  It is for that reason that in cases of this nature the honest judgment of the party rather than that of a jury is all that is required.”

ii) However, court noted that whether or not P breached the contract in such a way (beyond merely entitling D to break the contract) was a separate factual matter

iii) Bernstein: You could still attempt to bring in evidence to show that the hotel’s actions were dishonest

5) Contractor can condition the acceptance of his work on the opinion of a third party and not that of the owner as a means of reducing risk

a) This will generally be the Architect

b) The Owner’s duty to pay will be conditioned on the satisfaction f the architect, evidenced by issuance of architect’s certificates.  

c) However, if the third parties acts are in bad faith or dishonest, this condition can be worked around 
Conditions of Payment

1) Unless the intention of the parties clearly specifies otherwise, courts will construe a provision under which payment is conditioned on a prior event as an independent promise with the prior event treated as fixing the time of performance and not a condition precedent. Thos. J. Dyer Co. v. Bishop Int’l Engineering Co., 303 F.2d 655 (6th Cir. 1962)

a) Contract between a General Contractor and SubCon.  Owner went bankrupt. SubCon. Demanded payment for work performed.  Relevant portion of contract read:
i) “no party of [payment] shall be due until five days after owner shall have paid contractor, provided, however, that not more than 90% thereof shall be due until 35 days after the entire work to be performed and completed under said contract shall have been completed to the satisfaction of Owners, and provided further that Contractor may retain sufficient moneys to fully pay and discharge any and all liens, stop-notices . . .”

ii) The Owner had approved/taken possession of Blackacre as required by the contract b/f it went bankrupt

b) Court held that this contract provision was to be construed as an independent promise to pay with the provision regarding the time of payment 

i) If time of performance is dependent upon some prior act, courts will generally treat performance as a promise, with that prior contingency simply setting the time of performance

ii) If the contingency does not in fact occur, the obligation is not discharged, rather the time of performance is held to be at least a reasonable time
iii) The contract did not indicate that the SubCon. had taken the unconventional step of assuming the credit risk of the Owner

(1) “The solvency of the owner is a credit risk necessarily incurred by the general contractor.”

(2) Thus, “it seems clear to us under the facts of this case that it was the intention of the parties that the subcontractor would be paid by the general contractor for the labor and materials put into the project.”

iv) Court will not construe the payment provision to allow an indefinite amount of time for payment

c) Note: If the SubCo lost on the claim an action in quantum meruit would still lie. 

i) Value of damages would be the value of services performed

ii) The fact the Owner had defaulted would probably be irrelevant to a court’s calculation of damages

iii) Bernstein: The value of Restitution would be the value of services for which a party would normally pay

2) A contract must unambiguously create a condition precedent if courts are to depart from the general interpretations of payment conditions as merely setting the time of fulfillment for a promissory obligation.  Peacock Constr. Co. v. Modern Air Conditioning, Inc., 353 So.2d 840 (Fla. 1977)

a) Peacock, the general contractor, had an agreement with its subs for payment to be made “within 30 days after completion of the work . . . and full payment therefore by the Owner.” Subcons requested payment, which Peacock refused b/c Peacock had not been paid.  Trial court granted summary judgment for Subcons, which Peacock appealed on the basis that the intention of the parties is a factual question which ought to have been resolved by a jury. 
b) Court rejected this argument, the intention of parties to create a condition of payment as a condition precedent rather than merely setting the time of payment is properly resolved as a matter of law and not fact

i) “Small subcontractors, who must have payment for their work in order to remain in business, will not ordinarily assume the risk of the owner’s failure to pay the general contractor”

ii) If the parties want to shift the risk of default by the owner to the subcontractor, “the contract must unambiguously express that intention.”

Notice and Excuse
1) Inman v. Clyde Hall Drilling Co., 369 P.2d 498 (Alaska 1962)

a) Facts:

i) P’s employment contract w/D contained a clause which required that:

(1) P had to provide notice to the company within 30 days of the accrual of any cause of action against the company

(2) P could not bring suit until 6 months after such notice was provided and not after 12 months after such notice was provided

(3) Further, “Any action or suit on any such claim shall not include any item or matter not specifically mentioned in the proof of claim above provided. It is agreed that in any such action or suit, proof by you of your compliance with the provisions of this paragraph shall be a condition precedent to any recovery.'”

(4) The reason for this is a “cooling off” period

(a) Bernstein: if you can give a good reason for a condition precedent as opposed to simply giving you the attempt to get an opportunistic breach, you have a better chance of getting a court to uphold the 

ii) Clause was clearly labeled as “a condition precedent to recovery”

iii) P subsequently sued D for breach of contract.  He did not serve notice apart from the notice attendant to the lawsuit, which was obviously filed before the 6 month requirement of the contract.  P claimed the clause should be voided on grounds of public policy (with reference to Henningsen)

(1) Note: Court noted that OK in fact has a statute which voids such notice provisions

b) Court held that such a clause would be upheld in the absence of unconscionability or an inability on the part of the P to understand or comply with the provisions of the contract

2) Absent a showing of prejudice, failure to comply with a condition precedent in an adhesion conract does not eliminate the promissory obligation when there would be a disproportionate harm created by such a forfeiture.  The burden of proof in establishing lack of prejudice is on the defaulting party. Aetna Cas. and Sur. Co. v. Murphy, 538 A.2d 219 (Conn. 1988)

a) Murphy was sued by Aetna, as a subrogee, for damages to Murphy’s leasehold.  Two years later, Murphy interpleaded Chubb, Murphy’s insurance carrier.  Murphy’s policy contained a provision which required the insured to notify Chubb of any potential claims against the insured as a condition precedent to recovery.  Chubb claimed that Murphy’s two-year delay constituted a failure to comply with the condition, absolving Chubb of any contractual obligation.

b) Court held that three factors were relevant to its analysis:

i) Insurance policy was an adhesion contract 

ii) Provisions would operate as a total forfeiture

(1) Citing Kent to the effect that a provision may be voided if strict interpretation would result in a disproportionate harm to the party in default

iii) Legitimate interests of the insurance company of promptly investigating claims

c) Court held that absent a showing of material prejudice, an insured’s failure to give timely notice does not discharge the insurer’s  continuing duty to provide insurance coverage

i) Burden of proof in showing lack of prejudice is on the insured

ii) Murphy failed to make such a showing, hence summary judgment for Chubb was appropriate (Murphy had contended that the burden was on Chubb and made no showing, court noted that a factual dispute regarding extent of prejudice would have gone to jury but Murphy didn’t do anything at all)

3) Burne v. Franklin Life Ins. Co., 301 A.2d 799 (Pa. 1973)
a) P’s insurance policy had a double indemnity provision whereby the policy would pay out double if the insured died within 90 days of the accident under which the policy was enforceable.  P was injured, and was in a coma for 4 years. Court invalidated the 90-day notice provision and held that the double indemnity provision was in effect. 

Excuses for Non-Performance
Generally

1) Types of mistakes

a) Misunderstanding: Semantic errors

b) Mutual mistake: Mistakes regarding the nature of the world

c) Unilateral mistake: Error on the part of one party’s though process

d) Transcription mistake
2) Kronman, Mistake, Disclosure, Information, and the Law of Contracts, 7 J. Leg. Studies, 1 (1978)

a) Laidlaw v. Orgain (Marshall, C.J.):

i) Cotton broker in New Orleans purchased a quantity of cotton with inside knowledge that the War of 1812 had ended. 

ii) Seller attempted to avoid the contract claiming that there was no fair contract since buyer was bound to disclose material facts

iii) Held: Buyer was under not duty to disclose

b) Efficiency is best promoted by allowing parties who have acquired information at cost to bargain and, subsequently, to uphold those bargains
3) Bernstein

a) “mistake” is a term of art

i) Does not refer to an error of judgment (e.g., marrying a bad person is a bad judgment but does not invoke the mistake doctrine; nor does a belief that commodity prices will rise)

ii) Does not cover difference of opinion

(1) This is covered by assent and interpretation
iii) Does cover mistakes regarding the nature of the world (e.g., both parties think land is zoned commercial and it turns out to be residential)

iv) Only applies to mistakes made at the time of contracting
Misunderstanding
1) A valid contract requires a subjective meeting of the minds (Consensus ad idem) as to the material elements of the contract.  Raffles v. Wichelhaus (Peerless) 2 Hurl. & C. 906 (Exch., 1864)
a) Facts:

i) Agreement between plaintiff and defendant regarding the purchase of 125 bales of Surat cotton, to be shipped from Bombay to Liverpool
ii) Plaintiff claimed D agreed to purchase the bales of cotton, to be shipped by P to Liverpool aboard a ship called the Peerless
iii) Defendant claimed that the agreement was to purchase the cotton, to be shipped by P to Liverpool aboard a ship called the Peerless that sailed from Bombay in October
(1) Note: There were at least 11 ships called the Peerless sailing at the time of this case.
b) Judgment for defendant on the ground that the D had agreed to purchase the cotton from a particular ship (“It is like a contract for the purchase of wine coming from a particular estate in France or Spain, where there are two estates of that name.”)

i) Could also be argued that the latent ambiguity in the contract regarding the ships made it void since there was no meeting of the minds on this issue (It is unclear on which grounds the court actually affirms the demurrer)

2) Where there is a mutual mistake between the parties and no basis for choosing between their conflicting understandings, the contract is void.  Oswald v. Allen, 417 F.2d 43 (2d Cir. 1969)

a) P and D contracted for the sale of a coin collection.  P believed he was buying the entire collection.  D believed she was selling only a portion of the collection.

b) Court held that no contract existed.  “Even though the mental assent of the parties is not requisite for the formation of a contract . . . the facts . . . clearly place this case within the small group of exceptional cases in which there is ‘no sensible basis for choosing between conflicting understandings. . . . Raffles is applicable here.”

3) The rules of Raffles is only applicable where neither party can be assigned greater blame for the misunderstanding and there is no nonarbitrary basis for choosing either party’s understanding on which to enforce the contract. Colfax Envelope Corp. v. Local No. 458-3M, 20 F.3d 750 (7th Cir. 1994) (Posner, J.)
Mutual Mistake

1) Doctrine/Hornbook:

a) If you’re going to make a claim on mutual mistake, there has to be mistaken belief about a fact at the time of contracting

b) That fact must be a material fact (e.g., a winery under Peerless rather than a warehouse)

i) The fact must be a “basic assumption of the contract”

c) Must involve a risk not allocated by the contract

2) When there is a mutual mistake regarding a material term of the contract, such as a term inducing the contract in the first place, a party who has given apparent assent to a contract of sale may refuse to execute it or avoid it if after if has been completed the assent was founded/contract made upon a mistake of material fact such as the subject matter of the sale, the price, or some collateral fact inducing the agreement.  Sherwood v. Walker, 66 Mich. 568 (1887)

a) P and D entered into a purchase contract for a cow, believing the cow to be barren.

i) Contract was for $0.055/lb, less 50lbs for shrinkage (the total weight loss sustained by livestock in shipment to a market).  A cow capable of breeding would normally be sold for 10x this price.

ii) Cow was subsequently found to be a breeder.  P attempted to enforce the contract, D claimed that no contract existed
b) Court held that D was permitted to void the contract since the mistake regarding the cow was a material element of the contract

i) “If there is a difference or misapprehension as to the substance of the thing bargained for . . . then there is no contract, but if it only be a difference in some quality or accident, even thouth the mistake may have been the actuating motive to the purchaser or seller, or both of them, yet the contract remains binding.”

ii) “The parties would not have made the contract of sale except upon the understanding and belief that she was incapable of breeding, and of no use as a cow.”

c) Sherwood, J., dissenting

i) This was not a mutual mistake: the plaintiff bought the cow in the belief that the cow was in fact capable of breeding

ii) “Where there is no warranty, there can be no mistake of fact when no such fact exists, or, if in existence, neither party knew of it or could know of it; and that is precisely the case.”

(1) RPD: i.e., neither party was certain about the nature of the cow and no warranties were made about its nature

(2) Therefore, there can’t be a mutual mistake

iii) The doctrine of mutual mistake ought only to apply if, say, the wrong cow was delivered/purchased: “In this case the cow sold was the one delivered.  What might or might not happen to her after the sale formed no element in the contract . . . .”

iv) Essentially, the dissent is arguing that this is a mistake of opinion and hence not within the doctrine of mistake

3) Where both parties are aware of some uncertainty regarding a material element of the contract, that uncertainty becomes an element of the bargain.  Backus v. MacLaury, 278 N.Y.S.2d 401 (1951)

a) P purchased a 16-day old calf at auction for $5,000.  The fertility of calves cannot be determined until they are least 12 months.  Subsequently turned out the calf was sterile, and its value at auction would then have been $30.

b) Held for D on the basis that both parties were aware of the risk and therefore assumed that risk. (this is the same reasoning as the dissent in Sherwood)
4) When the nature of an item sold is unknown or uncertain, both parties bear the risk of the ultimate nature of the good in question.  Discrepancy between actual value and the sale price alone is insufficient evidence to demonstrate fraud when both parties were mistaken. Wood v. Boynton, 25 N.W. 42 (Wis. 1885)

a) P sold a small stone to D, a jeweler for $1.  The stone turned out to be an uncut diamond.  D claimed that he did not know the nature of the stone at the time of purchase, nor did P. 

b) “We can find nothing in the evidence from which it could be justly inferred that [D], at the time he offered the plaintiff one dollar for the stone, had a knowledge of the real value of the stone, or that he entertained even a belief that the stone was a diamond.”

i) Bernstein: It’s important to the case/for the court that the jeweler did not in fact know the true nature of the gem

5) A mutual mistake regarding the set of circumstances underlying the purpose of the contract can permit the contract to be avoided. Griffith v. Brymer [1903] 19 K.B. 434
a) P contracted with D to rent out D’s apartment to watch a coronation procession two days following.  The King subsequently underwent an operation, forcing cancellation.

i) The operation did not occur – nor was news available – until an hour after the contract was made

ii) RPD: This would help you to distinguish the case (perhaps) from Backus.

b) P was entitled to recovery the sum he paid D: “This was a missupposition of the state of facts which went to the whole root of the matter.  The contract was therefore void . . . .”

6) Post-sale price fluctuations are risks assumed at the time of sale and do not necessarily establish that there was a mutual mistake of fact.  Firestone & Parson, Inc. v. Union League Club of Phila., 672 F. Supp. 819 (E.D. Pa. 1987).
a) P purchased a work of art from D for $500,000. Subsequently it came to be believed that the work was misattributed and its value fell to $50,000.

b) Though the P’s claim was barred by statute of limitations, court noted that the claim would have lost anyway:

i) “In the arcane world of high-priced art, market value is affected by market perceptions; the market value of a painting is determined by the prevailing views of the marketplace concerning attribution.”

ii) If both parties therefore believed the work to be that of the same painter, and it was generally regarded as such, it was “unlikely” that there was a mistake of fact.  

7) Negligent failure of a party to know or to discover the facts as to which both parties are under a mistake does not preclude recission or reformation on account thereof.  Beachcomber Coins, Inc. v. Boskett, 400 A.2d 78 (N.J. Super. 1979)

a) P purchased a coin from D.  Coin subsequently turned out to be counterfeit (a fact known by neither party).  D attempted to defend that custom required the purchaser to make his own investigation and assume the risk of purchase.

b) Court held that the mutual mistake regarding the material fact of the nature of the coin superseded the purchaser’s customary duty of investigation

i) Plaintiff’s negligence did not bar recission

ii) While a party to a contract assumes some risk, this only bars recission when both parties are “conscious that the pertinent fact may not be true” and they are both therefore “conscious that the pertinent fact may not be true and make their agreement at the risk of that possibility.”

iii) Since both parties were certain of the nature of the coin, there was no risk assumed. 

iv) However, court noted “a different case would be presented if the seller were uncertain either of the genuineness of the coin or of its value [if] genuine, and had accepted the expert buyer’s judgment on these matters.”

8) A contract for the sale of real property may not be rescinded on a theory of mutual mistake if the property is subsequently found to be unsuitable for its intended use.  Hinson v. Jefferson, 215 S.E.2d 102 (N.C. 1975).
a) P purchased land from D subject to multiple restrictive covenants in order to construct a residence.  Soil samples subsequently were found to show that it would be impossible to build a septic tank on Blackacre as would be required for such a residence.  Neither party was aware of the soil condition at the time of contract

b) Court rejected recovery on a theory of mutual mistake. 

i) Would create unwarranted instability in the land market

ii) Could lead to “many non-meritorious actions.”

c) However, court did allow recovery on a theory of implied warranty of habitability in a very narrow sense

i) NC had recognized a theory of implied habitability for latent defects as between a Builder and the 1st Buyer

ii) Therefore, Blackacre passed subject to restrictive covenants, and subsequent disclosures “both unknown to and not reasonably discoverable by the grantee before or at the time of conveyance, the property cannot be used by the grantee . .  for the specific purpose to which its use is limited by the restrictive covenants” the grantor had breached his implied warranty.

iii) Note: the court was very concerned to see equity done in this case (buyer was a widow, court noted that “in some situations the common law maxim of caveat emptor is inequitable.”)

9) In the sale of personal property, where both parties are honestly mistaken as to the nature of the subject matter of the purchase the doctrine of caveat emptor does not apply and the contract may be avoided.  Smith v. Zimbalist, 38 P.2d 170 (Cal. 1934)

a) Zimbalist purchased two violins from Smith.  Both of them believed them to be (1) Stradivarius and the other (2) another Old Master (Guarnerius) violin.  The bill of sale identified the violins as “this Stradivarius” and “this Guarnerius”.  

i) D had identified the violins

ii) Violins turned out to be cheap imitations.

iii) Zimbalist was trying to get the violins on the cheap and failed to have them appraised prior to purchase

b) Court held that Smith could not recover the balance of the purchase price.  

i) Zimbalist could prevail on grounds of mutual mistake; or
ii) Breach of implied warranty

(1) Despite the fact that no express warranty was made, court stated that the nature of P’s conduct constituted an implied warranty

(2) “Consideration of the language employed by the parties in each of the documents that was exchanged between them (to which reference hereinbefore has been had), together with the general conduct of the parties, and particularly the acquiescence by plaintiff in the declaration made by defendant regarding each of the violins and by whom it was made, it becomes apparent that, in law, a warranty was given by plaintiff that one of the violins was a Guarnerius and that the other was a Stradivarius”  

(3) Note: Ground for relief in such an action would now be governed by U.C.C. § 2-313

10) Caveat emptor applies to purchases of stock.  Costello v. Sykes, 172 N.W. 907 (Minn. 1919).

a) P purchased stock from D.  Later it turned out that company employees had defrauded the company, cutting its book value in half.  P sued D to recover.  D was not a corporate employee/officer and had no knowledge of the fraud at the time of sale.

b) Court held that there was no mistake regarding the nature of the contract, nor did seller make any warranty about the accounting standards of the company, and the sale could not therefore be rescinded. 

i) “We are not convinced that a mere stockholder in a bank is chargeable as a matter of law with responsibility for the manner in which its books are kept, or that greater reliance may be placed upon their accuracy than may be placed upon the accuracy of the books of any other corporation, by a purchaser of its stock”

ii) “We should not be inclined to open up a new field for litigation by adopting the rule that a contract for the sale of corporate stock may be rescinded merely because both parties were mistaken about the nature or extent of the assets or liabilities of the corporation, if the means of information are open alike to both and there is no concealment of facts or imposition”

Unilateral Mistake
1) Bernstein: In this area of the law equity, fairness, and cleanhands are extremely important 

2) Contract may be rescinded for unilateral mistake and both parties are made aware of the error.  Elsinore Union Elementary Sch. Dist. v. Kastorff, 353 P.2d 713 (Cal. 1960)
a) D made a bid on a construction project.  D forgot to include plumbing costs, approximately 6.7% of the total bid value had the calculation been properly performed.  D’s bid was thus 12.5% below the next-lowest bid.  D’s bid was accepted.
i) D subsequently discovered his error and informed P. 

ii) P attempted to enforce the bid and make D sign a contract.  When D refused, P re-opened the bidding. Sued D for the difference between the susbsequently accepted bid and D’s original bid, as well as the surety bond

iii) Bid bond: A bond filed in public construction projects to ensure that the bidding contractor will enter into the contract.
b) Court held that there was grounds for recission given the nature of the error

i) Knowledge by one party that the other is acting under mistake is treated as equivalent to mutual mistake for the purposes of recission

ii) Recission may be had for mistake of fact if the

(1) Mistake is material; and

(2) Was not the result of neglect of a legal duty; and

(3) Other party can be placed in statu quo; and
(4) The party seeking relief gives prompt notice of his election to rescind and must restore or offer to restore the other party everything of value received under the contract

iii) Court also noted that enforcing the contract would fail the hypothetical bargain test

(1) “Surely [the school] must have also understood that [defendant] intended to, and that his bid did, include a charge for such plumbing.”

(2) “Under the circumstances, the “bargain” for which the board presses . . . appears too sharp for law and equity to sustain.”

3) The “equitable exception” to the general rule that unilateral mistake does not avoid a contract where rescission would prejudice the nonmistaken party.  Crenshaw Cty. Hosp. Bd. v. St. Paul Fire & Marine Ins. Co., 411 F.2d 213 (5th Cir. 1969)

a) Waller, a construction company, submitted a bid that was 10% below the next lowest bid.  Waller had left out an amount of $35,000, or 10.9% of the total contract value had the omitted figure been included.  
i) Bid was accepted

ii) Waller discovered the error, notified P, and asked for rescission. 

b) Court held that since P was damaged in at least the amount of the bid bond ($10,000), Waller was not entitled to the equitable exception to the normal rule of unilateral mistake

i) Equity will only provide relief if the consideration in question is “entirely disproportionate” to the value involved

ii) Waller’s bid was not out of proportion and it had in fact figured in $25,000 in profit on the job

4) Generally

a) Relief for unilateral mistake will not be granted unless the parties can be placed in a position that will not result in harm to either party except through loss of the bargain

b) Thus, relief will not be granted unless the other party has:

i) Not relied on the promise

ii) Cannot be restored to pre-contractual position through award of reliance damages

Misrepresentation
1) There is no obligation to disclose all relevant facts in the course of sale. Swinton v. Whtinsville Sav. Bank, 311 Mass. 677 (1942)

a) D sold house to P infested with termites.  D did not reveal the infestation, but made no false statements regarding such infestation.  “The charge is concealment and nothing more; and it is concealment in the simple sense of mere failure to reveal, with nothing to show any peculiar duty to speak. The characterization of the concealment as false and fraudulent of course adds nothing in the absence of further allegations of fact”

b) Court held that D could not be held liable.  

i) “The law cannot provide special rules for termites and can hardly attempt to determine liability according to the varying probabilities of the existence and discovery of different possible defects in the subjects of trade.”

ii) RPD: Court looked at in terms of sort of the opposite of the rule of non-disclosure endorsed by Kronman:

(1) Court noted that if it imposed a rule of disclosure, “[s]imilarly it would seem that every buyer would be liable who fails to disclose any nonapparent virtue known to him in the subject of the purchase which materially enhances its value and of which the seller is ignorant”

iii) Caveat emptor.

2) (Opposite rule) 'Where there are concealed defects in demised premises, dangerous to the property, health, or life of the tenant, which defects are known to the landlord when the lease is made, but unknown to the tenant, and which a careful examination on his part would not disclose, it is the landlord's duty to disclose them to the tenant before leasing, and his failure to do so amounts to a fraud Obde v. Schlemeyer, 353 P.2d 672 (Wash. 1960)

a) D had knowingly sold P a house infested with termites. P sued.

b) “A termite infestation of a frame building, such at that involved in the instant case, is manifestly a serious and dangerous condition. One of the Schlemeyers' own witnesses, Mr. Hoefer, who at the time was a building inspector for the city of Spokane, testified that '* * * if termites are not checked in their damage, they can cause a complete collapse of a building, * * * they would simply eat up the wood.”

i) Court also expressly rejected the rule of caveat emptor

Impossibility, Frustration, Impracticality

1) Generally
a) Focus is on the extent to which changed circumstances excuse non-performance

b) Rules for Changed Circumstances are generally the same as mutual mistake with two differences:

i) Mutual mistake usually involve attempts to either rescind or justify nonperformance before either  party has done much

ii) Changed circumstance cases the circumstances normally justify change only after performance has begun

c) “Impossibility” is a term of art; a party may be excused by something less than literal impossibility

i) Started out when one person contracted to do something and they died; “impossibility” was invoked to prevent the executors from assuming contractual liability

ii) It was subsequently expanded by the Realists

d) Mistake: is something that was overlooked at the time the contract was entered into

i) E.g., you contract to rent out an auditorium that was in fact destroyed at the time of contract, it falls under the doctrine of mistake of fact

e) Frustration and impracticality apply to events which occur subsequent the contract being entered into that undermines a basic assumption of the contract (e.g., a material term in the Peerless sense)

i) E.g., if you contract to rent out the auditorium, but it’s destroyed by lightening a day before the date of the rental, than it falls under Frustration and not mistake of fact

2) Performance may be excused for where performance is dependent upon the implied condition of the continued existence of a person or thing and that object is destroyed/died without fault of either party and in the absence of an express warranty as to the continued existence of that object.  Taylor v. Caldwell, [1863] Q.B. 826.
a) P had contracted w/D to rent out D’s concert hall.  The contract required the hall to be in presentable shape for the duration of the contract.  Prior to the time of performance, the musical hall burned down.  P sued D for the losses P sustained as a result of not being able to put on the performance

b) “The principle . . . in contracts in which the performance depends on the continued existence of a given person or thing, a condition is implied that the impossibility of performance arising from the perishing of the person or thing shall excuse performance.”

i) This requires that the “perishing” arises from no fault of either party

ii) This requires that the continued existence of the thing is not warrantied (“in the absence of any express or implied warranty that the thing shall exist . . . .”)

(1) RPD: pay att’n to this, you can contract around impossibility (e.g., a force majeur provision)
iii) This is an exception to the general rule that unforeseen circumstances will not normally excuse nonperformance even when performance “has become unexpectedly burdensome or even impossible”

3) The implied bargain theory at work in the doctrine of frustration (at work in Taylor) excusing performance on the basis of the implied condition to which the parties would have agreed may not be accurate.

a) Holmes, The Path of the Law, “implied conditions . . . are battle grounds.”

b) Ocean Tramp Tankers Corp. v. V/O Sovfracht, [1964] 2 Q.B. 226.  If the parties had thought about the circumstances which gave rise to the implied condition ex ante, they would have disagreed as to what would have happened (and not in fact agreed to what the court said)

c) “Implied term” theory is no longer really at work in the doctrine of impossibility.  Transatlantic Fin’g. Corp. v. United States, 363 F.2d 312 (D.C. Cir. 1966) (Skelly Wright, J.)

4) A thing is impossible in the legal sense if it is impractical.  A thing is impractical when it can only be done at an excessive and unreasonable cost.  Mineral Park Co. v. Howard, 156 P. 458 (1916)

a) P had contracted with D to build a bridge.  P also contracted that D would use gravel from P’s land to build the bridge.  

i) D only used P’s gravel for ½ of the bridge, acquiring the rest from third parties

ii) It turned out that to use the other half (which was below the water line) would have cost D 10x the normal extraction rate

iii) P sued for breach of contract, and P pled impossibility

b) Court applied the rule, above, to hold that “to all fair intents ,then, it was impossible for defendants to take [the remainder of P’s gravel]”
i) “Although there was gravel on the land, it was so situated that the defendant could not take it by ordinary means, nor except at a prohibitive cost.”

ii) Hence the Ds were excused from performance

c) Bernstein: this shows the expansive reach of impossibility doctrine

5) Absent an express exculpation clause, a seller/manufacturer bears the risk of nonperformance when a promised product/product innovation proves impractical to develop in reality. United States v. Wegematic Corp., 360 F.2d 674 (2d Cir. 1966)

a) D contracted with the Federal Reserve to develop a computer system for the Fed.  D at first delayed fulfilling the contract.  D subsequently missed the deadline and asked for recission on the basis that the proposed computer design was impractical
i) D claimed it would have cost $1MM to develop the system for a $230,000 contract

ii) Fed. was forced to lease equipment from IBM and sued

b) Court held that the subsequent impracticality of D’s proposed design did not excuse performance.

i) “Acceptance of defendant’s argument would mean that though a purchaser makes his choice because of the attractiveness of a manufacturer’s representation and will be bound by it, the manufacturer is free to express what are only aspirations and gamble on mere probabilities of fulfillment.”

(1) Shifting the risk to the buyer in such a case is not the common understanding
ii) If the manufacturer is concerned about the risk of non-fulfillment, it could have asked for such an exculpation clause

iii) Also, “what seemingly became impossible was one-time performance”

(1) i.e., they system would have justified its expenses in the long run, D would have lost money only in the first contract

c) Court also noted U.C.C. § 1-615: no breach of duty under sales contract if “made impracticable by the occurrence of a contingency the nonoccurrence of which was a basic assumption on which the contract was made.”

d) Bernstein: This is a hypothetical bargain scenario (did the parties mean to cover this risk?)

i) RPD: Also speaks directly to the Hadley v. Baxendale line of cases in terms of foreseeability

6) When a contract explicitly assigns risk regarding possible non-performance of a particular element of the contract to one party, that party may not plead impossibility regarding that condition. Dills v. Town of Enfield, 557 A.2d 517 (Conn. 1989)
a) Dills, a sophisticated developer, contracted with the town to purchase a parcel of land for approx. $1MM, with $100,000 deposit, subject to submission of an approved construction plans, and evidence of financial capacity

i) Dills could reclaim deposit if, after approval of its development plan, it could not obtain financing

ii) Village would keep the deposit as liquidated damages if Dills failed to submit acceptable construction plans

iii) Dills could not obtain financing and never obtained financing

b) Court held Village could keep the liquidated damages

i) Court refused to consider the condition that Dill obtain financing to the project an event, the non-commission of which would excuse performance (Compare to U.C.C. § 2-615)
(1) The parties had expressly contemplated that Dills might encounter financial difficulties

ii) “Where . . . sophisticated contracting parties have negotiated termination provisions, courts should be slow to invent additional ways to excuse performance.”

7) Increased cost and difficulty of performance must reflect a substantially abnormal deviation in order to establish a claim under impossibility of performance.  Transatlantic Fin’g. Corp. v. United States, 363 F.2d 312 (D.C. Cir. 1966) (Skelly Wright, J.)  Also, recovery in quantum meruit is appropriate when a contract has been rendered a nullity due to impracticability.
a) P had to divert its vessel as a result of the Suez Crisis of 1956 and sued for the increase in charges under a theory of quantum meruit, related to the admiralty doctrine of diversion (P had already received its contracted price)

i) Diversion: The rule that a carrier loses the benefit of its limitations and exemptions under the Carriage of Goods by Sea Act if a deviation from the terms of the bill of lading is unreasonable, but does not if it is reasonable.
ii) RPD: Apparently P is attempting to claim that its deviation was reasonable under impossibility doctrine

b) Analysis of impracticality
i) Did a contingency (something unexpected) occur?

ii) Was the risk of the occurrence allocated either by agreement or custom
(1) Note: that some abnormal risk was contemplated is probative but not conclusive of allocation

iii) Did the occurrence render performance commercially impracticable?

c) Endorses Mineral Park’s definition of impracticability:

i) A thing is legally impossible only when it is not practicable

ii) A thing is only impracticable when it can only be done at an excessive and an unreasonable cost

d) Also, recovery under a theory of impossibility under quantum meruit was an impossibility

i) Under Impossibility,  a contract is rendered a nullity and quantum meruit may only be used to collect the value for services rendered

ii) In the eyes of the court, this value was fixed at the original contract value, and not the cost of the additional expenses

(1) “Transatlantic attempts to take its profit on the contract and then force the government to absorb the cost of the additional voyage”

(2) RPD: Is this really consistent? After all, P is arguing that the value accrued to the government exceeded the contract price
e) However, court noted that recovery in quantum meruit was appropriate when “impracticability without fault occurs”

i) Court was more pissed that P was attempting to collect on quantum meruit after getting paid for its contract

ii) “Apparently the contract price in this case was advantageous enough to deter appellant from taking a stance on damages consistent with its theory of liability.”

iii) That is, invoke impracticability and void the entire contract to recover under quantum meruit, but don’t use impracticability to attempt to recover a small piece of an otherwise valid agreement

f) See also Am. Trading & Prod. Corp. v. Shell Int’l Marine Ltd., 453 F.2d 939 (2d Cir. 1972)

i) Ship was similarly diverted around Cape of Good Hope due to Suez Crisis.  Despite the fact that the ship was diverted and additional 9,000 miles (as opposed to 3,000 in Transatlantic) court held that Transatlatic applied insofar as mitigation of damages was concerned since the ship was aware of the possibility of a crisis prior to entering the Mediterranean

ii) “While we may not speculate about the foreseeability of a Suez Crisis at the time the contract was entered, there does not seem to be any question but that the master here had bactually put on notice b/f traversing that diversion was possible.”  

iii) Hence, damages would be reduced “had the [ship] changed course, the time and cost of the trip could reasonably have been avoided, thereby reducing the amount now claimed.”

(1) RPD: Apparently this was used to invoke Transatlantic’s requirement that the deviation be very substantial so as to be impracticable (the court held for Shell after all)
8) A set of circumstances, the absence of which would frustrate the intent of the contract and avoid the contract by reason of impossibility, need not be expressly stated in the contract itself.  Krell v. Henry, [1903] 2 K.B. 740
a) P had let rooms from D for the purposes of watching the Coronation.  King subsequently took ill and the Coronation was postponed.  P attempted to collect the balance of the contract.  D counterclaimed and attempted to recover the deposit.
i) The contract did not specify that the purpose of the rental was to watch the coronation

ii) Parol testimony was admitted to demonstrate that such was the intent of the parties at the time of contracting

b) Court upheld the rule that a contract may be avoided for frustration even if the term causing that frustration was not included in the contract but could be reasonably inferred from its circumstances and the understandings of the parties.

i) “[Y]ou first have to ascertain, not necessarily from the terms of the contract . . . drawn from surrounding circumstances recognized by both contracting parties, what is the substance of the contract and then to ask the question whether than substantial contract needs for its foundation the assumption of the existence of a particular state of things.”

ii) Thus, the analysis becomes:

(1) What is the substance of the contract?

(2) Does this presuppose a particular state of things

(3) It this particular state is presupposed, its absence will work to void the contract by reason of impossibility

c) Note: Court let the harms fall where they lay: P/Lessor kept the deposit but couldn’t recover the balance of the contract

9) Joskow, Commercial Impossibility, 6 J. Leg. Stud. 119 (1977)

a) Ability to contract around remote contingencies is a by-product of bounded rationality (inability to evaluate all contingencies related to the decisionmaking process)

b) Hence, contracts ought to contain an implicit rule that the instance of low-probability events with high impact (e.g., an oil embargo with high price effects as opposed to an embargo with low price effects) should be outside the contracted obligation

10) Stroh, The Failure of the Doctrine of Impracticability, 5 Corp. L. Rev. 195 (1982)

a) Distinction b/t a cost-plus contract and a contract w/an escalator clause is not that the risk of rising costs is w/buyer; the outcomes are the same

b) Risk in cost-plus is that seller inefficiency is on the buyer → “administration of a cost plus contract can be a nightmare”

c) Contract w/an escalator clause is more easily administered 

11) Contracts to sell crops (p. 780)

a) Farmer whose crops were insufficient to satisfy a contract of sale due to drought, disease, etc. usually brings a defense of changed circumstance on the ground of failure in the farmer’s source of supply

b) Farmers seem to lose more often than not

i) The typical contract usually indicates that Farmer will sell a fixed amount of crop and does not specify the specific source/farm

c) Parol evidence usually helps the farmer in such cases to allow testimony

i) E.g., that the contract was based on an expected yield per acre, etc.

12) U.C.C. § 2-615.  Excuse by Failure of Presupposed Condition.  Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:

a) (a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.

i) RPD: The italicized language is the key to whether or not the occurrence of a particular event will be allowed to excuse non-performance

ii) See also, Dills
b) Where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture. He may so allocate in any manner which is fair and reasonable

c) The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.
13) Where a seller is aware of a possible disruption in its supply and fails to specify a particular source of supply in its contract, the risk of failure in supply is not excusable under U.C.C. § 1-615(a) and is instead a risk contractually allocated to the seller.  Barbarossa & Sons v. Iten Chevrolet, Inc., 265 N.W.2d 655 (Minn. 1978)

a) P had contracted with D to purchase a truck for their business.  D, aware of supply disruptions, normally included an escape clause in its contract for the possibility that GM might fail to supply the proper truck.  They failed to attach such a provision.  Nor did the contract specify that the truck had to in fact be a GM truck. 
i) GM cancelled the order for P’s truck

ii) D attempted to procure a truck from another source and failed

iii) P procured a truck from a third party and sued for damages

b) Since the bargain did not specify a particular supply or an excuse if GM failed on delivery, “[D’s] obligation to deliver was absolute.”

c) “[GM’s cancellation] was one of those varieties of foreseeable risk which the parties have tacitly allocated to the seller-promissor by its failure to provide against it its contract.”

i) RPD: did GM draft the contract? Apparently.

d) cf. Selland Pontiac-GMC, Inc. v. King, 384 N.W.2d 490 (Minn. Ap. 1986)

i) Where buyer and seller have specified a particular supplier unaware of that supplier’s financial difficulties, the bankruptcy and liquidation of supplier constitutes an unforeseeable circumstance excusing non-performance under U.C.C. § 1-615

ii) P had contracted to supply D with a quantity of bus chassis.  The chassis were to be supplied to D by a third party who subsequently went bankrupt.  P was unable to complete it’s order and sued for damages
iii) Court distinguished the case from Barbarossa
(1) Seller was specified

(2) There was no knowledge of third party’s financial troubles

(3) Third party went bankrupt as opposed to simply canceling some orders

(4) Hence, “[D] did not expressly assume the risk of [Supplier’s] ceasing production.”

14) Blackletter review

a) When do doctrines apply?

i) When something happens after the contract has been entered into

(1) As opposed to mistake which applies to the time at which the contract was entered into

ii) The assumption must related to a material term of the contract (also called a basic assumption of the contract)

iii) The occurrence must have been unforeseen (as opposed to “unforeseeable), such as

(1) Natural disasters

(2) Wars

(3) Fires

(4) Union strikes

(5) Change in law/regulation

iv) Event must make performance burdensome (which is a question of degree)

(1) Combination of burden and non-allocation of risk is a good way to make this case

b) Person seeking to discharge the obligation cannot be responsible for the changed circumstances

c) The person seeking the relief cannot have been allocated the risk

i) Explicitly in the contract

ii) Implicitly by commercial custom
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