	Stage
	Rule
	Cases

	
	
	

	Filing
	3
	

	Service of Process
	4 (lots of stuff here – check the real rule)
	Greene citing Mulane

	
	
	

	Pleading
	
	

	Complaint (P)
	8a – plain statement of relief

8e – concise & direct

8f  - construed for justice
	8a – Gillespie – insufficient details

Conley – “appears beyond doubt” that you can’t understand

Duncan – missing element

Rannels – details (?)

	Amendment (P)

Very liberal

TO DO JUSTICE
	15(a)  - amend w/in20 days, amend to do justice

15b – amendments conform w/evidence

15(c) – relation back, must not cause prejudice or be in bad faith
	15(a)

Beeck

15(c)

Moore (malpractice)

Bonerb



	Pre-Answer Motion (D)
	12 – ON Pleadings

11 – On person
	12b6 - failure to state a claim on which relief can be granted (assume facts true, are the elements of law there?)

	Types of Motions
	12e – motion for clarification

12f – motion to clean up / strike

12(b)(2-5) – various jurisdiction/process motions

12(b) 1 – lack juris over subject matter (Statute of limitations)

12b7 – failure to join a party

12c – motion on pleadings

12g – only allowed one pre-answer motion

12h2 – can raise 12b6,7 later

12h1 – if don’t use 12b2-5 in first response, then waived
	12(b)(6)

response to bad 8(a)

Conley

Duncan

Rannels

11

Business Guides

Rule 11- (Remember 21 day safe harbor provision)

11b1 – can’t have improper purpose such as harassment

11b2 – allegations must be warranted by existing law

11b3 – allegations must have reasonable evidentiary support 

 11b4 – denials are reasonable (from Defendant)

	
Amendment (P)
	15(a) or 15(a)/(c)
	

	
Answer (D)
	12(b)(2-5) or at pre-answer

8(b) – types of denials

8(d) – not denied, assumed admitted

8(c) – affirmative defenses

8(e)(2)  - alternative defenses

12(b)(1,6,7)
	8(b)

Zielinski (denials)

8(c)

broad

Layman (affirmative defense)

Specific

(QI)

Leatherman

Schultea

Gomez



	
Amendment (P or D)
	15
	

	
Reply
	7a
	Shultea

	
	
	

	Discovery

(cooperative process, judge referred only when parties fail)
	26(b)(1) – scope

26(b)(2) – limitations

26(b)(3) – discoverable?

26(b)(5) – Privileged

26(c) – limits

26(g) – rules for behavior
	26(b)(3)

Hickman



	
Automatic Disclosure
	26(a)(1,3-5)


	Target:
Parties

What:
names, documents, etc. [26(a)(1)]

When:
Within 10 days of pre-trial meeting, or reasonably available [26(a)(1)]

Why:
Reduce costs (mismatch of resources)
Efficiency (reduce repetitive discovery)
Tone for cooperative nature
Time – immediately available

	
Interrogatories
	33
	Target:
Parties [33(a)]

What:
25 Questions [33(a)] – Court discretion to increase

When:
After trial meeting, but best if used early

Why:
Widenet, Cheap/Clunky, Mismatch, Gather lots of info.

Response:  Within 30 days [33(b)(3)]

Objection:  Parties can object to [33(b)(1,4)]



	
Document Production / Land Entry
	34

45
	Target:
Parties [34]
Non-Parties [45] [or 30 at deposition]

What:
Any document or entry of land related (w/ some particularity), reasonably calculated to lead to discovery of admissible evidence [26(b)(1)]

When:
Strategy doesn’t matter (but probably early)

Response:  Within 30 days [34(b)]

Why:
Wide net, cheap for you (but expensive for opponent)

Disadvantage:  If given haystack, hard to fid needle

	
Written Depositions
	31
	Target:
Non-parties, outside 100 miles

What:
Send questions, get responses.  Can’t orally depose b/c too far away

	
Exams
	35

 in controversy

 good cause
	Target:
Parties

What:
Dr. examines party on specific case related issues.
Court must approve.

When:
Mental/Physical state is in question
Only on relevant material
Specific questions/limited scope

Why:
Very protected
Mental/Physical state can be critical to case

Disadvantage:  Lose all Dr./Patient protections
Have to give all exams on same material to opposing party.

	
Oral Depositions
	30
	Target:
Parties, Non-parties

What:
Max 10 questions [30(a)(2)(a)]
Need courts allowance: more than ten, depose twice

When:
Near end of discovery after gathered lots of info

Response:  Mutually agreed upon time

Why:
Lots of follow up, little lawyer protection (lawyer can’t craft answer)Can be used if witness dies.

Disadvantages:  Expensive

	
Request for Admissions
	36

37
	Target:
Parties

What:
Specific questions, admit/deny

When:
At end of discovery

Response:  30 days or considered admitted

Why:
Clear things up before trial

Disadvantages:  If don’t admit and later proved, then you must pay costs [37(c)(2)]
Admitted facts valid for this case only [36(b)]

	
Expert Witnesses
	26(b)(4)
	Chiquita v. Reefer

Thompson v. Haskell

	
Problems with Discovery
	37b Sanctions – 

b2a – take it as established

b2b – estopped from argument

b2c – judgment by default

b2d – contempt of court
	Too Much

26(c)(1-8) protective order

26(b)(1) scope

26(b)(2) limitations

26(b)(3) work product protection [Hickman]

26(b)(4) experts

26(b)(5) privileged

26(g) sanction

Too Little

37(a) Motion to compel

37(b) Sanctions

37(c) Automatic Disclosures

Mismatch

Bad faith/harassing

Similar to too much



	
WP Decision Tree
	
	

	
	
	

	Disposition Outside Trial
	
	

	
Settlement
	41(a,b)

68
	Kalinauskas

Neary/Bancorp

Evans

	
Preliminary Relief
	64

65
	64 (due process)

Fuentes 

65 (temp. restraining order)

Inglis 



	
Summary Judgment
	56  -

1) P hasn’t proven (celotex)

2) D can disprove  (adickes)
	Celotex (replaces Adickes)

	Juries
	
	

	
Do we get a jury
	38 (7th or statute)

 - historical basis

- remedy

- exceptions – see (
39 (court discretion)
	7th Amendment

Chauffers

Admin Agency

Atlas

Specially created Courts not related to admin agency that have no jury

Granfinanciera

Merging Law and Equity

Beacon



	
Summoning
	28 U.S.C. § 1861 – cross-cut of community

28 U.S.C. § 1862 – no discrimination
	

	
Selecting
	47 (Selection, Preemptories)

48 (Number)

28 U.S.C. § 1870 (Preemptory challenges)
	Batson v. Kentucky (criminal context) (3rd party standing)

J.E.B. (Gender)

Edmonson (Batson in the civil context)

Powers (White D, eliminates blacks)

	
	
	

	Trials
	
	

	
Before Verdict
	
	

	

Jury Instructions
	51
	

	
Special Verdicts

(written finding of facts)
	49(a)
	

	
Verdicts with

Interrogatories
	49(b)
	

	
JAML (Directed

Verdict)
	50(a)
	Reid

Penn R.R. v. Chamberlain

	
After Verdict
	
	

	
JAML (J.N.O.V.)
	50(b)

59 (with new trial)
	

	

New Trial
	59
	Lind v. Schenly

	
Changes in Damages
	
	Remittur (ok in Federal)

Additur (not ok in Federal)

	
	
	

	Appeals
	Who:
Adverse parties (Aetna)
Mootness

What:
Must raise claim at trial
Waiver of all other claims
Exceptions:

Plain error

Change of Law (Carson)

When Appellee is challenging reason of court, don’t have to have cross appealed (Mass Mutual)

Jurisdiction

Issues tied to other matters

When:
Final Judgment [28 U.S.C § 1291]

Exception:

Multiple parties or issues [54(b)]

Interlocutory Appeals:  (Liberty Mutual)

Injunctive relief [§ 1292(a)(1)]

District Court Confused and asks for help. [§ 1292(b)]

Practical Finality – Collateral Order Doctrine (Lauro Lines), (Cohen)

Scope of Review / How:
De Novo
Abuse of Discretion (Lind)
Clearly Erroneous [52(a)] (Anderson)

Harmless Error  [61]

	
	
	


