CASES

· Service of Process

· Greene v Lindsey: posting service notice on doors despite problems with notices not reaching intended recipient found unconstitutional when cheap, more reliable alternative available.

· Mullane v Central Hanover Bank & Trust Co. (1950): Fundamental requirement of due process: it must be “reasonably calculated, under all the circumstances, to appraise interested parties of the pendency of the action and afford them an opportunity to present their objections.”

· Pleading

· Sufficiency of the Complaint

· Gillispie v Goodyear Service Stores: in code pleading state, dismissal upheld for failure to state facts in allegation of malice.

· Conley v Gibson: no dismissal of complaint “unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief”

· Leatherman v Tarrant County: 5th Circuit’s requirement of higher pleading standards in potential qualified immunity case held to conflict with Rule 8’s notice pleading requirements

· Schultea v Wood: 5th Circuit’s response to Leatherman—allow notice pleading but require a reply to the answer when qualified immunity is raised as a defense

· Gomez v Toledo: pleading burden for good faith immunity in qualified immunity cases under §1983 rests with defendant

· Rule 11 Violations

· Business Guides: sanctions applied against party and attorneys for filing a TRO motion without verifying information motion was based upon)

· Gerbode: (law firm sanctioned for filing a legally baseless claim—despite doing so at request of client. Recognized safe-harbor provision in Rule 11 as problematic when dealing with complaint because defendant is required to answer within 20 days)

· Sufficiency of the Answer

· Denials

· Zielinski v Philadelphia Piers, Inc.: defendant’s general denial to plaintiff’s allegations failed to alert plaintiff to precise issue—ownership—being denied, preventing plaintiff from determining that he had sued wrong defendant until after statute of limitations had passed. As denial did not adequately inform plaintiff of the defenses he had to meet and plaintiff’s rights would be deprived, court treated ownership as established.

· Affirmative Defenses

· Layman v Southwestern Bell Telephone Co.: defendant’s general denial of plaintiff’s trespass complaint—and corresponding failure to state affirmative defense—bars later introduction of evidence of easement because it rested on facts not included in plaintiff’s allegations
· But: Denham v Cuddeback: holding opposite

· Harris v Veteran’s Affairs: government’s failure to assert statute of limitations defense barred the issue from being raised in summary judgment motion, but trial court could grant leave to amend if appropriate.

· Amendment of Pleadings

· Beeck v Aquaslide ‘N’ Dive Corp.: defendant granted leave to amend its answer after finding that it did not manufacture slide in question, despite prejudice against plaintiff caused by the passing of statute of limitation. Court held that fraud suit against true manufacturer was still a possibility.

· Foman v Davis: leave to amend should be granted absent apparent reason to the contrary, such as undue delay, bad faith, or dilatory motive, repeated failure to cure deficiencies in previous amendments, undue prejudice, or futility of amendment—grant or denial is within discretion, but refusal to grant leave w/out justifying reason is an abuse of discretion

· Relation back

· Moore v Baker: amendment to plaintiff’s complaint barred because original complaint alleging violation of informed consent law failed to put defendant on notice that a claim of negligence might be asserted—nothing in original complaint referred to acts of negligence and the facts necessary to prove negligence are entirely different ( exotic to general
· Bonerb v Richard J. Caron Foundation: amending complaint of negligent maintenance of basketball court to complaint alleging “counseling malpractice” allowed because it relates back to same set of facts, and a similar claim (failure to “properly supervise and/or instruct plaintiff”) was present in original pleadings

Discovery
· Protective Orders

· Stalnaker v Kmart: plaintiff in sexual harassment suit request for depositions of coworkers to ask about sexual relations in office held not to violate Rule 26(c), as long as questioning is limited to information directly bearing on case

· Long v American Red Cross: discovery of blood bank donor in HIV case held permissible in part because deceased donor had diminished privacy interests

· Blum v Schlegel: professor suing employer after failure to gain tenure not permitted to view other professors’ confidential tenure review files—other professors objected and court granted protective order to prevent discovery of embarrassing information.

· Jochims v Isuzu Motors Ltd (availability of discovery in subsequent cases): car maker entitled to protective order for trade secrets but not for information relevant to other lawsuits on same topic; plaintiff’s lawyers in other suits entitled to intervene to contest motion for protective order

· Privilege and Work Product

· Hickman v Taylor (leading case): defendant counsel’s interview of several employees and others with knowledge of tug accident not discoverable a year later by plaintiff’s attorney

· Rakus v Erie-Lackawanna Railroad: employees accident reports to company claims department held to be discoverable

· Spaulding v Denton: marine surveyor’s report, made in regular course of business without attorney’s legal expertise when insurers were trying to find out about unusual accident held to be discoverable

· Freiman v USAIR Group: personal injury plaintiff’s request for video and p.i.’s report of plaintiff scuba diving on vacation—both gathered by defendant—granted as to video but not as to investigator, who could be deposed instead

· Gibson v National Rail Pass Corp: surveillance reports discoverable only if defendant plans to use as evidence, but defendant must inform plaintiff a reasonable time before trial its decision on whether to use them or not

· Upjohn v United States: extended attorney-client privilege to communications between counsel and all corporate employees

· Contention Interrogatories

· Rifkind v Good: interrogatory request for documents supporting affirmative defenses held proper, but questions seeking same information in deposition held improper

· Expert Witnesses

· Thompson v The Haskell Co.: psychological report arranged by plaintiff counsel after termination of employment held to be discoverable a year later because information concerning mental state immediately after termination was not otherwise obtainable

· Chiquita International v M/V Bolero Reefer: observation and report by marine surveyor employed by plaintiff held to be protected under Rule 26(b)(4) even though surveyor made observations himself (rather than basing opinions on evidence gained from other sources, as is usual) because he was hired in connection with expected litigation; protection upheld even though information is otherwise unavailable: defendant was vessel owner and had ample opportunity to conduct similar survey. However, information provided to expert by others is discoverable.

· Harasimowicz v McAllister: medical examiner subject to ordinary discovery on routine autopsy

· Congrove v St. Louis-SanFrancisco Railway: treating physician held to be subject to ordinary discovery

· Duke Gardens Foundation, Inc. v Universal Restoration, Inc.: expert retained in connection with litigation could be examined regarding prior work for party

· Rubel v Eli Lilly & Co: gives four reasons that parties should not be forced to disclose non-testifying witnesses: (i) parties should be able to obtain expert advice without fear that opposing party could take advantage of every consultation, (ii) unfair to allow party to benefit from opposing side’s investment of time and money in finding witness, (iii) unfair to experts and may discourage them from testifying, (iv) prejudice may result from expert’s previous retention by other side

· Abuse of Discretion Standard on Review

· Chudasama v Mazda Motor Corp: court’s failure to respond to motions on discovery requests and subsequent application of severe sanctions held to be an abuse of discretion

· Settlement
· Confidentiality Requirements in Settlement Agreements

· Kalinauskas v Wong (sexual harassment case in Las Vegas): settlement agreement for prior litigation cannot bar deposition of prior litigant as witness in similar litigation because it violates public policy to allow defendant to buy silence with settlement; in addition, deposition of witness will likely lead to relevant evidence; finally, modification of agreement unnecessary because it provides for disclosure under court order. Terms of settlement agreement not discoverable.

· Pansy v Borough of Stroudsburg: confidential settlement agreement and judgment requiring parties to maintain confidentiality held unenforceable under state “right-to-know” statute

· Baker v General Motors: state court injunction requiring confidentiality in settlement of previous litigation found not to prevent deposition of prior litigant in federal court in another state

· Controlling the Judgment

· Neary v University of California (California Supreme Court): upheld settlement agreement reached while case was on appeal and which stipulated that it was subject to dismissal with prejudice of the appeal, vacatur of trial court’s judgment, and dismissal of the case. Dissent: Court’s purpose is to administer the laws of the state, not to meet individual litigant’s needs.

· U.S. Bancorp Mortgage Co v Bonner Mall: rejected dismissal of appeal and vacatur of appeals court decision after settlement because judicial precedents have intrinsic value and are not property of litigants. Note: respondent also did not want appeals court decision dismissed, unlike in Neary
· Incentives

· Perkins v U.S. West Communications: plaintiff’s acceptance of defendant’s settlement offer after summary judgment in favor of defendant but before 10-day period had lapsed held to be binding

· Evans v Jeff D.: fee-shifting provision in statute held not to prevent defendant from offering settlement agreement on condition that attorney’s fees be waived: statute does not mandate award; the option of excluding fees encouraged defendant to offer generous settlement

· Relief
· Injunctions

· William Inglis & Sons Baking Co v ITT Continental Baking Co: trial court’s decision not to issue preliminary injunction held to be within range of discretion, but remanded for failure to consider second test, which places greater weight on irreparable harm and lesser weight on merits

· Seizure of Persons or Property

· Fuentes v Shevin: state law allowing replevin of stove and stereo after mere assertion of possessory interest to court clerk without hearing held to be a violation of due process

· Summary Judgment
· Adickes v S.H. Kress & Co (old rule): required defendant seeking summary judgment to show that plaintiff could not win at trial

· Celotex Corp v Catrett (new rule): summary judgment for defendant justified by plaintiff’s failure to make a showing sufficient to establish an element essential to the party’s case after sufficient time for discovery—moving party must state reasons for the motion, but does not have to affirmatively negate the opponent’s claim

· Visser v Packer Engineering Associates: motion for summary judgment by defendant in age discrimination case upheld because plaintiff failed to show evidence that age was reason behind firing; affidavits by former colleages rejected as not being based on personal knowledge

· Juries
· Right to Jury Trial

· Markman v Westview Instruments: jury’s scope in patent cases reduced—construction of the claim (i.e., definition of the invention) would be performed by judges because they are more competent

· Chauffeurs, Teamsters & Helpers, Local No 391 v Terry: suit against union for alleged breach of duty of fair representation held to have right to jury trial: claim itself has legal and equitable elements, but remedy was entirely legal

· Colgrove v Battin: authorized 6-person juries for civil trials

· Forming the Jury

· McDonough Power Equipment v Greenwood: new trial allowable if jurors lie during voir dire and “a correct response would have provided a valid basis for a challenge for cause”

· Batson v Kentucky: in criminal context, prosecution’s systematic striking of black jurors without justification based on non-racial factors found unconstitutional

· Edmonson v Leesville Concrete Co: extended Batson rule to civil trials—if a pattern of race-based challenges is perceived, offending party must provide non-race-based reasons for challenges

· J.E.B. v Alabama: extended rule in Edmonson to peremptory strikes based on gender

· Trial
· Burden of Persuasion (and Judgment as a Matter of Law)

· Reid v San Pedro, Los Angeles, & Salt Lake Railroad: where plaintiff’s evidence could be used equally to infer liability of defendant and of plaintiff, plaintiff has failed to meet burden of persuasion and verdict in plaintiff’s favor must be reversed

· Pennsylvania RR v Chamberlain directed verdict justified by plaintiff’s failure to produce evidence that would have allowed jury to decide in her favor on the basis of anything but conjecture and speculation—testimony of sole witness did not contradict other “unimpeached” witnesses, but only created possibility for inferring a contradiction

· Lind v Schenley Industries: court distinguished between new trials granted because of weight of evidence and new trials granted because of procedural error, holding that the bar must be set higher for the former because of a danger that the judge might substitute her own judgment for that of the jury

· Appeals
· Damages

· Aetna Casualty & Surety Co. v Cunningham insurer suing for recovery under claim of indemnity and fraud and victorious on former but not latter allowed to appeal, even though awarded damages were same as requested, because award on fraud claim would have had priority in bankruptcy proceedings—quality of the claim was different
· Forney v Apfel: plaintiff suing on denial of claim with SSA for either rehearing or order compelling payment of benefits and granted rehearing allowed to appeal because she did not receive all relief requested

· Mootness:

· Sosna v Iowa: residency requirement for divorce appealable despite interim granting of divorce—question was likely to recur, and if mootness doctrine were applied, dispute would never be resolved

· Also cf. U.S. Bancorp and Neary, above

· Objections during Trial

· Mims v Central Mfrs Mut Ins Co: objections insufficient if raised only in pleadings—must also be made directly to evidence and instructions

· United States v American Ry Exp Co: non-appealing party cannot attack judgment of trial court, but can make any argument in support of trial court’s judgment even if it did not make such argument during trial

· Carson Products Co v Califano: significant court ruling in another district during appeal allowed plaintiff to raise similar claim on appeal, even though it had not been raised at trial

· Final Decision Rule

· Catlin v United States: final decision is a decision “which ends the litigation on the merits and leaves nothing for the court to do but execute the judgment”

· Liberty Mutual Insurance Co v Wetzel: entry of judgment for plaintiffs but withholding of desired injunction until after appeal not a final judgment for purposes of appeal

· FirsTier Mortgage Co v Investors Mortgage Insurance Co: appeal inadvertently made before final judgment is entered is treated as held in abeyance until final judgment

· Exceptions to Final Decision Rule

· Lauro Lines s.r.l. v Chasser: district court’s ruling that forum-selection clause was invalid and trial could proceed in U.S. court held non-appealable before final judgment because it could be reviewed later

· Coopers & Lybrand v Livesay: sets forth three-pronged test for collateral order doctrine: (i) issue must conclusively determine disputed question, (ii) it must resolve an important issue completely separate from merits of the action, and (iii) it must be effectively unreviewable on appeal—i.e., involve a right which will be destroyed if not resolved immediately (expense of unnecessary litigation not sufficient, but absolute immunity is—Mitchell v Forsyth)

· Cases where rule was held to apply:

· Cohen v Beneficial Industrial Corp: refusal to apply state statute requiring posting of bond in shareholder derivative suit by plaintiffs owning small amounts of stock held to be appealable

· Swift & Co v Compania Columbiana de Caribe: order vacating attachment of vessel

· Roberts v United States District Court: order denying party leave to proceed in forma pauperis

· Quackenbush v Allstate Insurance Co: order remanding diversity action on grounds of abstention

· Kelly v Ford: order requiring disclosure of documents to which attorney-client privilege and work product protection was claimed

· Cases where rule was held not to apply

· Richardson-Merrell v Koller: order disqualifying or refusing to disqualify counsel for alleged conflicts of interest

· Coopers & Lybrand v Livesay: order refusing to certify class actions

· Grounds for Reversal

· Clearly Erroneous

· Anderson v Bessemer City: in sex discrimination case, appellate court’s reversal of trial court’s finding of facts held to be inappropriate—where there are two permissible views of the evidence, the trial court’s acceptance of one of those views cannot be clearly erroneous. This standard not limited to questions where credibility is critical.

· Overruled Orvis v Higgins: in the case of a bench trial, appellate court may review findings of fact de novo inasmuch as they were based on documentary evidence

· Abuse of discretion

· Cooter & Gell v Hartmarx Corp: for Rule 11 sanctions, appellate review is divided into three layers: (i) determinations of historical fact, (ii) determinations of legal sufficiency, and (iii) fashioning of the sanction. The first is reviewable under clearly erroneous standard and the last two are reviewable under abuse-of-discretion standard.

· General Electric v Joiner: trial court’s refusal to allow expert witness testimony within its discretion and appellate court’s reversal under stringent interpretation of discretion held inappropriate by Supreme Court

· Harmless Error

· Mehojah v Drummond: omission of evidence about fence repair day after cattle escaped, causing accident, held erroneous but harmless

