Process

I. FRCP 4; Constitutional Std of Due Process(know pending in order to respond).  

A. WHAT: Complaint and summons (clerk signed & seal, id parties, ( counsel & Court, date for response & consequences{4(a-b)})- 4(c)(1)

B. WHO: anyone at least 18yrs, may be done by US marshal or other ct appointed - 4(c)(2)

C. HOW: either

1. pursuant to law in the state in which district ct sits or where service effected- 4(e)(1)

2. if no other federal then:  4(e)(2)

a) deliver to person

b) deliver to person or leave with suitable person at home of person

c) authorized agent

D. WHEN: within 120 days of filing of complaint except upon ct motion- 4(m)

E. Combining state and FRPC: 4e v 4c( structure indicates independent; but necessary to have extreme reliability b/c of relaxed ‘how’ with rigorous who??  History: change for a reason v nothing indicates a purpose??

F. WAIVER of service- 4(d)

1. How:  ( must request, ( cannot volunteer;  ( 1st class mail copy of complaint, identifying ct filed in; extra copy of notice and complaint; prepaid means of compliance; date sent; explain consequences of; date 4(d)(2)(a-e)

2. Responding:

a) (, duty to avoid unnecessary cost by accepting, if no good reason then liable for cost of service and attorneys fees to collect – 4(d)(5)

b) has 30 days to return prepaid way of response- 4(d)(2)(f-g)

c) gets 60 days to file answer  (60, 90 if outside US)- 4(d)(3) 

d) (, by accepting, does not waive objection to venue, subject or personal jurisdiction

G. POLICY of service:  

1. C2 – C1 < P1 – P2 (I)


· increase in cost less than decrease in error rate(reliability) times the interest at stake

· -e-mail: cheap, but unreliable

2. ( been given reasonable notice of action? not actual, just calculated to reasonably reach

· Greene v Lindsey – notice reasonably calculated, under all circumstances, to inform parties and give them opportunity to defend themselves.  Notice on door not sufficient b/c children often tear down, (mail better...).  State deprived ( of property w/o due process=unconst.  O’Connor-inadequate record to declare unconst. 

Pleading-

I) History

A) Equity v Common law

1) Equity- complex suits with multiple parties; judge only; extensive discovery; testimony under oath; written depositions

2) Law- defines dispute,  fit w/in writs; ( decide facts or law; no discovery; no live testimony, no compelling witnesses; law=judge, fact=jury; damages only 

B) Code v Federal Rules

1) Code: fact specific pleading; only plead facts, no conclusions; problem with determining what fact and what conclusion;

2) Federal rules: broad notice pleading; no distinguish btwn fact and conclusion (not always allowed); alternative; non-technical 

(a) Why plead more: 
(i) 26a Automatic disclosure- ( must produce
(ii) Not sensible to cut it too close; Want to persuade ( and ct on 1st time; Will tailor answer from (; Can be for public and press—influence settlement

(b) Why do bare minimum

(i) Weak case; Prolong suit- for better settlement;  Get info from ( is get past pleading; Belief wronged, but proof all in ( hands
II) Generally – notice pleading; (1)sufficient to tell ( what claim & incident, (2) ct whether legally sufficient claim

A) R 11 - Signings, representations, and sanctions [not just pleading]

1) Reasonable under circumstances(not require know, just requires further factual development); sanctions sufficient to deter. 

2) Loathe to impose: stigma, satellite litigation, chilling of meritorious, but tough cases

3) Candor and diligence required under reasonable test; not just willful, negligent as well

4) If learn pleading fail, not require amend, just not continue to advocate 11(b)

5) Signature on all court documents to assure responsibility- 11(a)

6) Conduct - 11(b): 

(a) improper purpose(not harass, etc...)-  11(b)(1)

(b) not warranted by legal theory-  11(b)(2)

(i) Religious Technology Center- pleaded clearly against established law. {Only atty 11(c)(2)(A)} 

(c) allegations lacks evidentiary support (have or ‘likely’ to have) 11(b)(3)

(i) Business Guides- objective reasonableness of inquiry (good faith, but reasonable person would have made more inquires

(d) denials of facts warranted-  11(b)(4)

7) may impose sanctions 11(c):

(a) how initiated- 11(c)(1)

(i) separate motion; 21 day safe-harbor; (may) atty fees; firm joint responsible-  11(c)(1)(A)

(ii) Sua Sponte - Ct’s own initiative- 11(c)(1)(B)

(b) nature of sanctions: deterrence; non$, $ to ct, atty fees-  11(c)(2)

(i) not $ against party for unwarranted legal theory[b2] violation-  11(c)(2)(A) 

(ii) ct must show cause for $ sanctions-  11(c)(2)(B)

(iii) ct shall describe the offending conduct 

III) Complaint – burden to meet ( (how respond) and Ct (weed out baseless claims) responsibility 

A) Short plain statement of (1) juris; (2) statement of claim; (3) relief -  8(a)(1-3)

(a) Fail: 1)no facts, no conclusions; 2) No facts conclusions too vague; 3) not establish claim

B) Specificity of pleading – 9  (Fraud, legal capacity, special d, admiralty...)
1) Leatherman-§1983 cases against municipalities do not require heightened pleading

(a) §1983 indiv? Still open: 9th = heightened; 5th= 8(a) pleading but reply required if ( answers with qualified immunity defense; limit discovery to qualified immunity (Buss likes)

C) consistency of pleading unnecessary -  8(e)(2)

D) Construed to substantial justice – 8(f)

Motions against complaint

E) 12b motions

1) Subj matter juris- 12(b)(1)

2) Pers juris -  12(b)(2)

3) Venue – 12(b)(3)

4) Process – 12(b)(4)

5) Service- 12(b)(5)

6) State a claim (not sufficient to support legal claim) – 12(b)(6)  [tied to burden of pleading]

(a) Assume facts in best possible light to non-moving party

(b) Std: only if beyond reasonable doubt that ( can prove no set of facts which would entitle relief Conley v Gibson
(c) Reviewed de novo 

(d) Gillispie- conclusionary thus demurrable ????? {code pleading}

(e) Haddle- ‘enough said, but no legal claim.’  S Ct found substantive law claim

(f) Rannels- ‘not enough said’ Inappropriate code requirement(details); only short plain statement

(g) Leave to amend ‘freely given when justice so requires,’ if prior to answer amend as of right [15(a)]

(h) vs Rue 11? 11=atty fees, ct more hesitant, not stop clock, must show knowledge;  12(b)(6)- stops clock, can’t bring of face shows, dismissed w/ no sanctions, on paper not enough

(i) If Denied 10 days to answer- 12a 

F) Joinder- 12(b)(7)

G) Motion for judgment on the pleadings – 12(c) {can carry 12(b)(6) after answer}  

H) Motion for more definite statement (point out problems, waived if not in pre-answer) – 12(e)

 {test if enough to draft or discover}

I) Motion to strike(insuff def, redundant, immaterial, impertinent, or scandalous) – 12(f)

J) Consolidation of motions (if omit available in motion, then cannot make separate motion)- 12(g)

1) Pers juris, venue, process, service of process-waived if omitted when available-  12(h)(1)

2) Fail state claim, joinder, failure to state legal defense in any 7(a) pleading/motion or at trial 12(h)(2)

3) Subj matter juris non-waivable; anytime(before, during after)-  12(h)(3)

· If not raise in pre-answer then still can challenge in 12c, answer or at trial

K) Must be based solely on pleadings, if more brought in then treated as SJ [56]-  12(b) & 12(c)

L) Complaint be dismissed with leave to refile- allow amend w/o 15.  Bias in FRCP against dismissal for technicalities

IV) Answer

A) State in short plain terms the parties defenses to each claim and admit or deny the averments-  8(b)

1) Can also assert not enough to determine

B) Shall meet substance and specificity of complaint 8(b)

C) Denials

1) General denial- each and every allegation

(a) Zielinski v PPI- penalize ( for improper general denial and continuation of confusion...

D) Affirmative defenses- raised in answer if gonna be raised in trial- 8(c)

1) Arbitration & awd; assumption of risk; contrib. negl; discharge in bankruptcy; duress; estoppel; failure of consideration; fraud; illegality; injury by fellow servant; laches; license; payment; release; res judicata; statute of frauds; statute of limitations; waiver; any other avoidance of aff defense (any new matter not embraced by complaint)  
2) Layman v SW Bell- introduction of aff defense in trial after general denial in pleading not allowed.  {easement defense}

3) Freely given amendment [15(a)]

E) Any allegation not denied is deemed admitted – 12(d)

F) Alternative pleading – 8(e)(2)

G) Substantial justice – 8(f)

V) Burden of Pleading

A) Tied to burden of proof

1) Access to information(sounds good, but often not apply); advantage(motivation, fairness notion); probabilities(risk of error); policy(may get wrong which slant is better); statutory language; common law

(a) Most on (, burden of minimal sufficiency; fairness-you complaining you should explain.  If fail motion to dismiss.

(b) ( has burden of aff defenses.  If fail waive (amend?)

VI) Amendments
A) WHEN 15(a):

1) as matter of course prior to response when one necessary(eg 12b6 not preclude) or 20 days- 15(a)

2) consent by adverse party-  15(a)

3) Leave of the ct to be freely given when justice so requires- 15(a)

(a) Actual prejudice to deny {or bad faith}

(i) Beek v Aquaslide- burden on opposing party to show actual prejudice(worse than if amendment would have been in original filing); error not bad faith

(ii) Factors:

(1) Time; Undue delay; Bad faith; Futility; Failure to cure when had opportunity

B) Relation back-  15(c)

1) Permitted by law establishing the statute of limitations(choice of state or fed in diversity)-  15(c)(1)

(a) SL: ( repose and avoid stale evidence

2) Claim arose out of same nucleus of operation(conduct, transaction, or occurrence) – 15(c)(2)

(a) Moore v Baker- Different event (pre-operation and during operation).  Plead violation of implied consent law, want to amend to negligence: NO, ( not on notice. 

(i) Move from exotic to mundane is not allowed.  Interpret exotic as not claim ordinary...

(b) Bonerb v Caron Foundation-  Slip and fall on B-ball court; negligence in maintaining, later add counseling malpractice. Allowed, b/c same occurrence, simply add theory/claim

(i) Move from mundane to exotic more possible...

3) Change in party  (apply when adding ???)

(a) if service within 120 day, 4(m), service time- 15(c)(3);  OR

(b) if same nucleus and party received noticed so as to not be prejudiced in preparing, and knew or should have known that but for a mistake action would have been brought against them-  15(c)(3)(A-B)

(i) Zielinski- would have applied, but amendment not around then.  ( forced  to admit agency b/c knew mistake in (’s choice and allowed. {forklift injury}


VII) Time line

Complaint -----120{4(m)}---(service----------20-----(answer

              Waiver{12(a)(1)(B)} --60--(answer

               R 12 motion denial----10-----(answer

    
          Counterclaim---20---(reply

Discovery

I. R 26 

A. Disclosures- 26(a)

1. Initial disclosure – info reasonably available, 10 days after meeting of parties – 26(a)(1)

a) Initial disclosure can be opted out of by local rule– 26(a)(1)

b) Automatic disclosure of people w/ relevant to disputed facts alleged with particularity – 26(a)(1)(A)

(1) Particularity greater than 8a  (9?)

c) Copy or description & location of all doc & tangible things relevant to disputed facts alleged with particularity – 26(a)(1)(B)

· Work product protection prob not apply, b/c text diff from 26a1A and not waive rights to privilege

d) Computation of d claimed – 26(a)(1)(C)

e) Any insurance agreement – 26(a)(1)(D)

2. Disclosure of Expert Testimony 

a) Disclose any expert witness with report – 26(a)(2)(A-B)

b) As directed or 90 days before trial, or if rebuttal 30 days after opposing report- 26(a)(2)(C)

3. Pretrial Disclosures- within 30 days of trial; must raise objection to, if not waive- 26(a)(3)

a) witnesses to be called: name, address, number - 26(a)(3)(A)

b) witness who testify via deposition including transcript, if available- 26(a)(3)(B)

c) doc & evidence to be introduced: Identification - 26(a)(3)(C)

B. Scope and Limits- 26(b)

1. relevant, non-privileged; need not be admissible, just lead to admissible evidence – 26(b)(1)

a) privilege- if would be protected against disclosure at trial(FRE 501( State law); legislative, constitutional-self-incrim, self-critical, atty-client, spouse

2. ct can limit amount if duplicative, obtainable less expensively, ample time to discover, burden outweighs expense – 26(b)(2)

3. materials in anticipation for trial (for purpose of litigation) are discoverable only if:  -26(b)(3)















a) Hickman v Taylor- tug sank, lawyer interview survivors.  Protected b/c could interview crew themselves; contains the biases, inferences, thoughts of lawyer; not about facts, but about spin; {Policy-effect on who producing is to not write down, hide it, introduce deviousness; deters independent thinking; freeloader effect; undermine credibility of lawyer: become witness?; owned by lawyer and client}; still used to protect what in head of atty through analogy...


b) Statement made by requesting party about the action is recoverable- 26(b)(3) 

c) contention interrog and response to motion to dismiss, both provide insight into legal theories, but only see final product, not uninhibited flow.

4. Experts: in anticipation of trial

a) Testifying expert: may depose, after receiving report under 26(a)(2)(B)- 26(b)(4)(A)

b) Retained, but non-testifying- facts or opinions thereof(depo/interrog):  26(b)(4)

(1) allowed by 35(b) [examiner of party] or 

(2) showing impractical to obtain by other means {factor who at fault}

· Thomson v The Haskel Co- psychologist report at time of distress, discoverable b/c impt and undiscoverable by other means(state of mind probative)

· Chiquita v M/V Colero Reefer- surveyor who examined vessel-bad handling/not load bananas.  Non-testifying experts report. Available prior thus not discoverable. Ample time to discover and did not.

c) unless injustice result, requesting party must pay 

(1) fee for expert’s time, 26(b)(4)(C)(i) 

(2) portion of cost incurred to obtain facts and opinions of expert- 26(b)(4)(C)(ii)

5. Privilege log – 26(b)(5)

C. Protective orders- following attempt to fix on own, ct may protect against annoyance, embarrassment, expense, etc... - 26(c)

1. Weighs: parties need; burden and expense of producing; potential for reveling facts which should stay private; abuse of discovery and other factors

2. (1)By not allowing, (2)specifying terms, (3)different method, (4)limiting to certain matters, (5)limiting persons present, (6) sealed, (7) protecting trade secret, (8) simultaneous filings
3. Stalnaker v Kmart- seek to depose voluntary partner of ( in sexual harassment.  26(c) motion to protect the privacy.  Movant has burden to show good cause.  Limited depo to extent revels conduct, and made confidential.

D. Supplemental disclosures: duty to correct if learn incomplete or incorrect and not other wise made known - 26(e)

1. 26(a) disclosures  -26(e)(1)

2. Duty to amend interrog, request for production, or request for admission- 26(e)(2)

E. Meeting of parties to plan- 26(f)

F. Signing to certify after reasonable inquiry that: – 26(g)   {like 11}

1. 26(a)(1 & 3) disclosures are complete and correct- 26(g)(1)

2. Discovery request, response, or objection, A) consistent w/ rules and law, B) not to harass, C)not undue burden – 26(g)(2)

3. Violation shall impose on party &/or atty appropriate sanction, including atty fees – 26(g)(3)

· Chusdasama v Mazda- Ct must not abdicate responsibility to manage discovery;
H. Ct authority to compel and control-  37

1. order to compel- 37(a)(1)

2. order to compel follows attempt to do w/o court- 37(a)(2)(B)

3. Sanctions: (only after order to compel, except in 26a (automatic disclosure))

a) pay costs(atty fees) – 37(a)(4)(A)

b) treat fact as established- 37(b)(2)(A)

c) prevent use of evidence- 37(b)(2)(B)

d) strike part of pleading, dismiss or j’ment in default- 37(b)(2)(C)

e) cost in establishing through discovery- 37(c)(2)

f) Contempt of court- 37(b)(1)    {exception to refusal to 35}

g) Failure to disclose under 26a or 26e1 – 37(c)(1)

(1) W/o substantial justification or harmless then not allowed to use evidence not disclosed.  In lieu or addition to ct may appropriate sanctions(expenses incl fees).

h) Failure of admissions (36) – sanction of fees and expenses unless...

II. Methods of Discovery {extrajudicial, signature required(26g)}
A. Depositions –  30

1. Parties and non-parties

2. presumption to 10 total and once - 30(a)(2)(A) & 30(d)(2) 

3. expensive, see face, must answer even if object, follow up

B. Interrogatories- 33

1. Only parties, cheap, fill in facts, no follow up, first step, limited to 25

2. contention interrog – asks to apply law to facts (thus some legal theory revealed)

C. Requests for admissions- 36

1. can’t contest, off table(could be reopened), 37(c)(2) provide for cost recovery to prove...

D. Document production – 34

1. only meet 26(b)(1); potential abuse-overwhelming; in possession; custody or control;

2. non-parties suponeaed to  produce- 34(c)(4)

E. Examination: physical & mental – 35

1. good cause, ct order(party can allow) only is health at issue

2. reports of examiner-usually not discoverable, but: if made to submit to, or persona examined

F. Subpoena – 45

1. Form 45(a)


duces tecum-bring docs

2. Service- 45(b)

3. Protection of persons – 45(c)

a) Reasonable steps to to avoid imposing undue burden or expense – 45(c)(1)

b) Need not be personal present for 34 requests and may object- 45(c)(2)(A-B)

c) Quash or modify if:


(1) Fails to allow adequate time- 45(c)(3)(A)(i) 

(2) Requires non-party to travel > 100 miles, unless trial- 45(c)(3)(A)(ii)

(3) Requires disclosure of confidential commercial info – 45(c)(3)(A)(iii)

(4) Subjects person to undue burden- 45(c)(3)(A)(iv)

d) May quash or upon showing of substantial need that cannot be met without undue hardship or burden and showing person will be reasonably compensated, order appearance:

(1) Requires disclosure of confidential commercial information- 45(c)(3)(B)(i)

(2) Requires disclosure of unretained expert’s opinion or info not describing specific events in dispute and study not a request of any party- 45(c)(3)(B)(ii)

(3) Requires non-party to incur substantial expense to travel > 100 miles- 45(c)(3)(B)(iii)

e) Duties in responding to Sunpoena:

(1) 34 requests: docs must be turned over as kept or order as requested- 45(d)(1)

(2) claims of priv or work product must be made expressly- 45(d)(2)

f) Contempt- failure to comply is contempt unless object- 45(e)

Disposition outside of trial

I. Settlement- General

A. Policy: judge involved(problems);  ct is to resolve private disputes, better to have them do it on their own; negotiate reach win/win solution instead of winner take all of trial; lower external costs; 

B. Treated as K negotiations; only federal if expressly states, consent decree, or ct sanctioning

C. Ct oversight in class actions, children cases  (a sort of fiduciary duty)

D. Probability and dollars; value of going/avoiding trial

E. Confidentiality- bargain chip, better deal for (; may go against public good, but should indiv be burdened w/ public good? Freedom to get paid to keep quiet.

F. Confidentiality of settlement- public policy exception to get facts in discovery

1. Kalinauskas v Wong- despite confidentiality agreement from prior trial may subpoena, but not ask about terms of settlement; conflict of public & private interests

II. Voluntary dismissal – 41(a)

A. Only dismiss w/out prejudice once 41(a)

B. Need written agreement of ( after SJ or answer submitted

III. Involuntary dismissal- 41(b)
A. If ( agrees to j’ment on merits then barred from retrying

B. Stipulated consent decree- embodies terms of settlement in the dismissal j’ment

IV. Vacate order- 

A.  Ct can vacate if deems appropriate- 60(b) 

B. Neary v Univ of Calif- parties should be able to stipulate a reversal to effectuate a settlement(presumption).  Rancher sued for libel, both parties agree to vacate
C. US Bancorp v Bonner Mall-judicial precedents are presumptively correct and valuable, not property of litigants to decide
· Cts job to help parties work it out (PRIVATE) v. PUBLIC) value of judgments and integrity of ct

· Neary applying clear statute to messy facts; Bancorp applying new and unclear statute

V. Offer of Judgment – 68

A. If ( makes offer and ( rejects and then recovers equal or less than offer amount then ( may not collect costs and must pay (’s costs arising after the offer {costs only include attys fees if fee shifting statute defines atty fees as costs, but only for (; ( does not get atty fees paid under 68.}

· Evans v Jeff D- § 1983 allows for, but does not guarantee atty fees in civil rights cases.  Fees may be bargained away.  Discourage ethical attys from pursuing claims sought by fee act

VI. Preliminary relief – 64 & 65

A. Seizure of person or property according to law of the state to secure satisfaction- 64

B. Injunctions- 65

1. Preliminary injunction must have notice-65(a)(1) and may consolidate hearing and trial on merits- 65(a)(2)

a) Standard for Granting-  Inglis
(1) Traditional test: 1) movant irreparable harm if denied; 2)movant likely to prevail on merits; 3) movant harmed more if denied than opponent if granted; 4)Injunction in public interest

(2) Either when movant’s case strong on merits OR when harm tip strongly in favor of movant

2. TRO granted w/out notice if 1)clear from specific facts that irreparable harm  before adverse party can be heard and 2) attempts at notice and reasoning for not giving notice are shown 65(b)

a) Precedence to resolve

3. security required for preliminary relief as deemed by ct- 65(c)

4. contain reasons, specific, detailed, the acts to be restrained-  65(d)

C. Due Process and provisional remedies -  14th Amendment

1. constitutional minimum; 1)state action 2)depravation of property 3)w/out due process

2. Factors: cost of additional process, increase in reliability, interest at stake

· Fuentes v Shevin- issue writ, send sheriff to take, w/out notice or opportunity to be heard.  Unconstitutional, don’t’ require full hearing on merits, but do require a  hearing.  Bond decreases change in reliability(since some screening already done) and temporary nature reduces interest at stake.  

3. Policy- allow w/ out hearing , but only when cost of waiting is high and..............

VII. Summary Judgment(SJ) – 56

A. Paper test of whether have enough to go to jury; disagreement; some proof; {no claim or not all elements}
1. Construction most favorable for non-moving party

2. Claimant 20days after commencement or after ( SJ; ( anytime-  56(a-b)

3. No genuine issue of material fact (based on pleading, depo, interrog, admissions, & affidavits)- 56(c)

4. May carve up into contested and non-contested issues – 56d

5. Affidavits made on personal knowledge as to facts admissible and show competency to testify.  Must be based on fact – 56(e)

6. Pierce pleadings=not allow party to depend on mere allegations in pleadings- 56(e)

7. Ct may allow continuance to continue discovery or obtain affidavit- 56(f)

· Greene v Lindsey- cross SJ motions, Dist ct say uncontroverted that notice torn down, record may not support(O’Connor dissent)

· Celotex v Catrett- widow of worker sues multiple asbestos companies.  Celotex moves for SJ that not exposed to their asbestos.  Burden on SJ moving party may eb discharged by showing nonmoving parties lack of case; nonmoving then must show evidence.  Redefine Adickes so moving party not have to have proof. (either other cannot prove or you can disprove)

· Burden = more likely than not.  If have burden and move for SJ then affidavits must show more likely than not, even if no opposing evidnce

· Visser v Packer Engineering- ( fired and sues under age discrim; ( SJ-( fails to show motive of age as a factor.  SJ granted- must show age factor, or that could be inferred as a factor.  Embolden ct to use SJ when think jury might get wrong

· POLICY: Std if bench trial- 

· SAME(day in ct, live witnesses, better results) v 

· DIFFERENT (efficiency, cynical: no difference, color anyway)

Juries
I. 7th amendment- In suits at common law, where the value shall exceed $20, the right to trial by jury shall be preserved
A. congress can add, but not take away (text)

B. STD : Look to history of England in 1791 to see if equity or law.  If no match then closest analogy

1. Closest analogy: (three interpretations)

a) Look to relief and claim but weigh relief more heavily- Terry: Marshal (plurality)

b) Look solely at relief – Terry: Brennan

c) Look at whole ball of wax –Terry: dissent 

C. jury- 

+: community stds(also neg in community biases); 12 minds better than 1; confidence in system 

- : stupid, over emotional, efficiency, expense, Sunstein(more polarized not less)

D. Title VII- no right to jury

E. Administrative forums: 7th does not limit taking issue out of courts;  pragmatic to not have jury(efficiency, forum experts, etc); BUT gov’t prosecuted and adjudicated? 

F. Combining systems makes difficult to separate- if both then jury question comes first(one way constitutional protection for jury trials) 

· Beacon Theatres v  Westovers- antitrust calim for d and injunction; jury on d goes first to decide if anticompetitive
G. FRCP 38

1. right to jury trial by 7th or statute preserved inviolate- 38(a)

2. Parties request- no later than 10days after final pleading- 38(b)

3. If not specified assumed request for all issues- 38(c)

4. If no demand then assumed waived – 38(d)

H. FRCP 39

1. Can order jury trail, upon motion, where such right exists even if initially waived- 39(b)

a) Cannot force on both parites

2. cases w/o jury right: ct can appoint advisory jury; can appoint full jusry only if not US and not statute that prohibits- 39(c)

I. FRCP 48 – 6 < jurors < 12

J. Voir Dire – questions put to potential jurors – 47   {self-limiting}

K. Challenges for cause- § 1870 and 47(c)

L. Preemptory challenges - §1870

1. allow to give confidence in jury; adversarial; outliers

2. 3 each in civil trial. Take turns...

3. Preemp cannot be based on race:  to invoke party must establish prima facia case(from pattern, questioning, etc) and opposing party use non-discim justification as defense Edmonson v Leesville Concrete (extension of criminal: Batson v KY)

a) Third-party standing: 1)concrete redressional injury; 2) close relation to rights holder; 3)some hindrance in rights holder ability to bring  [do want public policy exception??]

4. Preemp cannot be based on gender- JEB v AL (extension of Edmonson & Batson)

5. race v gender: accurate and appropriateness of.  Gender not as high std.

6. non-discrim justification is a relaxed std: facial hair, length of hair sufficient- Purkett v Elem
7. Problem: voir dire limited then preemp based only on feeling, not substantive enough...

a) Expand voir dire

b) Abolish preemp, perhaps in conjunction with expanded for cause

Judgment as a Matter of Law(jnov & dv) & New Trial 

I. JML- std same as SJ, but on trial record

A. STD: ‘no evidentiary basis for reasonable jury to find for non-moving party on that issue’ 50(a)(1)

1. was scintilla rule, but now more what “logically possible”

B. WHEN: after issue fully heard by jury and before case submitted to jury- 50(a)(2) 

C. WHAT evidence to consider

1. favorable evidence only[to non-moving party]

2. Qualified favorable evidence rule [non-moving + unimpeached moving party’s evidence]

3. all evidence [disfavored]

D. Renewal after verdict if raised at close of all evidence (w/in 10 days) – 50(b)

E. May be joined with motion for new trial(59) in the alternative – 50(b)

1. If motion in alternative then ct to rule on both(jml & new trial) – 50(c)(1)

F. If motion jml denied and overturned then appellee may move for new trial – 50(d)

G. Preference to wait until jury comes back.  Pragmatic: if overturned not have to redo, & legitimacy...

H. Burden of production

I. Reid v San Pedro RR- cow killed by train; got through fence.  Burden not met, b/c ( not show likelihood of (’s theory. If circumst evidence support inconsistent inferences then jml against (.

J. Penn RR v Chamberlian- brakeman killed.  Ct: no conflict of direct testimony, (’s witness not see, speculating.  (’s witnesses (direct evidence) support a possible theory of (’s facts.  JML granted

1. Buss- think stands if witnesses were disinterested, but since employees of RR possible creditability issue.  Should be left to the jury.  Buss sees impeached broadly: interest enough

K. JML alternatives

1. special verdict – take away ultimate verdict and give specific facts to decide - 49(a)

2. interrogatories to determine finding of fact & if not match send back- 49(b)

3. Judges not like directed verdicts b/c 

a) Juries more legit; Don’t like deciding right or wrong; Can control by other means: evidence, jury instructions, voir dire,.....


II. New trial (59)-  

A. WHAT-Granted in any jury trial, or bench when allowed in suits of equity- 59(a)

B. WHEN-w/in 10 days of entry of judgment

C. WHO: by motion(59) or Sua Sponte- w/in 10 days; w/ notice & opportunity to be heard- 59(d)

1. App Ct- often remand is for new trial

D. STD:

1. procedural errors (bad instructions, omissions, bad jurors, evidence)

a) can’t be harmless (thus weight of evidence applies here as well as below)

2. Bad verdict

a) Problem on face.  What jury did not allowed by law (eg bad check 1000 or 0 and give 500)

b) Against the great weight of the evidence- not just judge disagree, but while reasonable could find, the evidence is so much more compelling in other direction
(1) Removes absurdity, outrageousness
(2) App Ct deference to discretion; not de novo.  
· Lind - presumption against reversal, more aggressive on great weight of evidence.  Rvsd here.  Simple case thus trial ct should give more deference to jury
· Peterson - evidence from jury not admissible in determining new trial.  Can’t order new trial b/c jury found for wrong reason.  Jury is a black box. {not allow b/c inhibit candidness; want some room for nullification; polling veracity questionable} 
E. Remmititur- take part of verdict away; winning party can accept or have new trial

1. std: shock the conscience of the court

Appeal

I.  Who

A. Adverse judgment-

1. defin: party does not get what she sought in j’ment, either in amt or quality, then she has right to appeal

2. result oriented, so look to relief to see if adverse relief if not no appeal

· Aetna Caualty v Cunningham- substantial difference of relief; if collateral consequences to decision then appealable. (claim indemnity and fraud, appeal fraud b/c of bankruptcy consequences even though monetary d same.)

3. mootness- even w/ adverse j’ment below, if issue resolved b/c claim moot then not hear

a) Exception: Ct will review if other cases on same issue likely to be raised (IO divorce)

B. Pressed in trial- Appellate issue must be raised in trial. (give notice and opportunity to correct & ensure trial is main event)

1. exceptions: 

a) In an argument against an appeal- appellee can respond to appeal in support of j’ment by raising issues that it lost below( thus on record, but not raised) –US v Amer Ry Exp 

· Mass Mutual v Ludwig- if defending decision below can attack reasoning so long as embracing decision from below.  Conflict of laws- appellee wanted to argue D Ct right for alternative reasons they argued for in trial as well.

b) Plain error (primarily criminal); 

c) issues entangled with those properly preserved; 

d) jurisdictional issues; 

e) Significant change in the law

· Carson Products v Califano- appeal FDA’s trade secret decision; legal ruling that changed climate around trial.  Discression of App Ct- new law, not around, big change, purely legal.

II. What/(which decisions)

A. Finality-  28 § 1291 – App Ct have jurisdiction of appeals on all final decisions of district courts

1. Final decision= “ends litigation on the merits and leaves nothing for the ct to do but execute the judgment” (Catlin)
· Liberty Mutual v Wetzel- no relief granted thus not final decision; S. Ct raises sua sponte b/c jurisdictional issue.  SJ on liability, but hold off on injunctive relief to allow appeal (should have granted injunctive relief and then stayed it.) 

2. Exceptions: (intended to be narrow)

a) 54(b) – multiple claims or multiple parties

b) § 1292(a)(1)-injunction

c) §1292(a)(2)- receivership

d) §1292(a)(3)-special admiralty

e) §1292(b)- D ct request and App Ct grant based on:

(1) D Ct writing that there is a controlling question of law

(2) Substantial ground for difference of opinion

(3) Appeal would advance termination

(4) Technical: 10 days of ruling

f) Collateral order Doctrine

(1) Has trial ct conclusively decided issue

(2) Does order resolve important issue

(3) Issue distinct from the merits

(4) Effectively unreviewable on appeal from final judgment

· Lauro Lines v Chasser- forum selection clause, dismissed by NY ct; can fix the problem by not binding to trial ct decision.  Right not to be bound, not immunity from trial.

· Immunity(Mitchell); denial of right to proceed in forma pauperis; denial pro se; denial to appoint council(Circ conflict); severe sanctions(???); 35?; 

WP-Kelly(yes)3rd & Simmons(no)7th

g) Mandamus- new action with App ct to make public official behave in certain manner.  Often used in jury trial (since is effectively reviewable (59) then not collateral order doctrine.  {35?}

3. Policy: Good: trail main event, disruptive to appeal everything, wasteful(time and money), msg that trial judge in charge.  Bad: time btwn decision and final judgment great(due to modern discov), importance of issue, when trial ct likely to get it wrong.

III. Harmless Error- Ct ignores errors that do not affect substantial rights of parties; doesn’t affect outcome- 61

1. reviewing ct must determine (1)error (2) harmful.  How case would have been determined if error had not happened

IV. Timing: 30 days for regular appeal; 60 days against US;  time limits are jurisdictional thus cts not hear unless good cause or D Ct grant extension since party did not know judgment was final

V. Scope

1. De novo – fresh look, no deference

a) Legal questions: 12b6 (motion to dismiss), 56 (SJ), 50 (jml), jury instructions, evidence, “right or wrong answer, 15c (notice CE),

2. abuse of discretion- within allowable range(law or facts); degree of deference depends on direction

a) sanctions, 15a , 59 new trial

b) Lind-

3. Clearly erroneous- applies to App Ct review of D Ct legal determination/application of law to facts

a) preemptory challenges;  

b) Findings of fact by D Ct w/o jury should not be set aside unless clearly erroneous and due regard shall be given to the opportunity to judge credibility by the trial judge- 52(a)

· Anderson- if 2 permissible views then should defer to trial judge b/c App ct is not to do de novo review unless trial ct reading is clearly erroneous

Rule 11 review

determination of historical fact = clearly erroneous

determination of legal sufficiency= abuse of discretion

fashioning of the sanctions= abuse of discretion

Two Part test- 

Was there error under applicable std?

Was the error harmless?

ADR

I. Mediation

A. Decision making lies with parties

B. Neutral 3rd party help facilitate

C. Bridge gap

D. Can still got to court if fails

E. Trust impt thus works best when know each other or have incentive to keep relationship

F. Problems: not always succeed in saving time or money; perhaps hurts women(less confrontational, more relational thus give more, ‘weaker party’), past events often impt, more subjective to manipulation and lies

G. Advantages: clear baggage, step back from dispute and gain perspective,  preserves working relationship for future

II. Arbitration

A. Decision maker; 

B. Binding

C. Prior agreement, (trading ability to go to court)

D. Problems: not always agreed to ; K problems(unequal bargain, take it or leave it, conscionability, fraud...), no precedence, no jury, no discovery; no appeal; 

E. Advantages: choose procedure, choose substantive law, fast, cheaper, experienced decision mkr, privacy

F. Ct review limited to procedural: did enter into, is K binding; was followed

G. Public law issues not subject to ADR; divorce cannot be arbitrated (pre-nup?);  

· Ferguson v Writers guild of America- customized system of adjudication.  Ct not review substantive claims b/c K’ed out.  Procedural claims: ( failed to exhaust possibilities of system.  K enforceability and proper application: fraud, concioinability, unequal bargain power... 

· Engalla v Permanente Medical Grp- self-run arbitration, fraud in representing speed of system.  (Take it or leave it issue not raised)

III. Critique:

A. Adjudication about creating laws and precedents to help order behavior.  Not just about resolving disputes (Bancorp).

B. Adjudication is an expression of societal values.  Denies possibility of discussing, debating and having law evolve.

C. ADR harms disadvantaged parties.  Procedure and subst law to protect weak; unequal bargaining power, weak not able to refuse.  Women in unequal marriage. Takes fault off table

D. Mediators have too much power: muscle mediation.   Power to threaten may lead to unwanted resolution
Comparative Systems: German

I. Pleading – includes proof and lines of proof; evidence up front to screen (US leaves wide open)

II. Timing/segmentation- no distinction btwn trial and discovery; more efficient (get to crux), speed, eye on final decision.....judges decide both how much and what relevant. Concentrated power (judge bias, ineptitude).  No room for jury

III. Witnesses- not tampered with (but not relaxed either);

IV. Discovery- narrow on issue at a time; one time through; burden on judge (bias, ineptitude) , no fishing

V. Record- short summary (bias in the summary?)

VI. Experts- court appointed (requires involvement in discovery – or counsel request.  Not adversarial)

VII. App Review – de novo entire case, requires elaborate articulation of trial ct

Document or Tangible


NO          YES		Y





Otherwise discoverable


(relevant/not priv)


NO                YES





Prepared in Anticipation


NO          YES





Substantial Need


NO	 YES





Undue hardship to get subst equiv


NO	YES





Opinions, mental impressions, conclusions


NO	YES





See common law





NOT





Discoverable





NOT





NOT
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All else discoverable





Can get through other discovery devices???





26(b)(3) Flow Chart
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