CIVIL PROCEDURE CHECKLIST – Baird, 2002
Complaint:

· Jurisdiction

· Summons (Rule 4)

· The Complaint (Rule 8)

· Statement of jurisdiction

· Statement of claim, showing that pleader is entitled to relief

· Demand for judgment for relief sought

· Reasonable belief that claim has evidentiary support

· Check for Fraud, which requires different standard of pleading.  

Pre-Answer Motion:

· lack of jurisdiction over subject matter

· lack of jurisdiction over the person

· improper venue

· insufficiency of process

· insufficiency of service of process

· failure to state a claim upon which relief can be granted (Rule 12(b)(6))

· failure to join a necessary party.  

· Motions only with reference to pleadings.  

· If do not raise 2-5 in the pre-answer motion, lose them.  

· Can make 1, 6 and 7 in any responsive pleading.  

12(b)(6) Motion:

· failure to state a claim upon which relief can be granted.

· Good way to test the validity of a legal theory OR what kind of test the court will use.  

· Problem under liberal pleading regime, but always keep in mind.  

· Almost always given a chance to amend complaint, though.  

Answer:

· Must deny or admit generally or specifically every charge in the complaint (Rule 8(b))

· Careful with what one admits…or denies.  

· Affirmative Defenses must be pleaded in the response.  (Rule 8(c))

· Remember motion for judgment on the pleadings

Amendments:

· Allowable by course before a responsive pleading is filed (Rule 15(a))

· Or by permission of court/other side permits – usually allowed if justice demands.  

· Relation back test.  (Rule 15(c))

· Ask: is it prejudicial?


Discovery:

· Automatic disclosure (Rule 26(a))

· Witnesses that will be called

· Documents and other tangible things that will be used to support the claims or defenses, unless solely for impeachment.

· Computation of damages

· Insurance information.  

· Relevant to the claim or defense of any party.   (Rule 26(b))

· Not that necessarily admissible – if it could lead to the discovery of admissible evidence.  

· Limitations:

· Anything privileged – attorney-client, doctor-patient

· Attorney Work Product (Rule 26(b)(3))

· Absolute immunity: documents containing subjective thoughts of the attorney

· Qualified immunity: all other documents; can be overcome by showing substantial need and that information is unavailable through other means.  

· Covers only the documents themselves, not the information in them.  

· Expert Witnesses (Rule 26(b)(4))

· May depose experts who will testify.  They also must submit a report on what they are going to say.

· Difficult to gain discovery of non-testifying witnesses.  

· Often in tension with Rule 1.  

Injunctions:

· Threshold – could this kind of relief be granted after the trial is over?

· Two factors:

· Likelihood of success

· Harm of denial/granting.

· If the second is huge, then can not look so harshly at the first.

· Immediately appealable

Summary Judgment:

· “no genuine issue as to material fact” (Rule 56(c))

· Demonstrate through affidavits/discovery materials.

· The movant bears the initial burden of production on that issue – must show that there is no factual dispute.  

· Though the non-movant gets the benefit of the doubt, must demonstrate that there is a genuine dispute, and not merely illusory.  

Jury Trial:

· If under the common law in 1790, then jury trial now

· Trespass, debt, covenant, ejectment, trover, replevin, assumpsit.  

· But also look to the remedy – if monetary damages, then at law (but can be equitable when restitutionary)

· Spell out analogy.

· Resolve issues of fact first, so jury things first – if multiple claims under equity and in law.  

Judgment as a Matter of Law:

· Must move for a J.M.L. after all evidence presented by the other side.  (Rule 50(a))

· If there is no way a reasonable jury could find for the  non-movant, then a judgment as a matter of law.  

· Must do so to preserve right to move for J.N.O.V. after the verdict is handed down.  (Rule 50(b))

· Different from a summary judgment, but certainly related. 

New Trial:

· something the matter with jury verdict (incorrect instructions, corruption, etc.) (Rule 59(a))

· something prejudicial, or judicial error.  

· Often, judges will grant j.m.l. and in the alternative a new trial (four permutations).  

· To safeguard in case of appellate overturn of the j.m.l.   

Final Judgment Rule:

· something that ends the trial – a verdict or a decision that ends everything.  (28 U.S.C. §1291)

· Only a final judgment may be appealed.  

· Three exceptions:

· 28 U.S.C. §1292

· Interlocutory orders that grant injunctions

· Certification – both the trial court and the appeals court say that this is an appealable issue.  (Very rare.)

· Mandamus

· Not really an appeal, as it is a whole new cause of action.

· Nominal defendant in this action in the district court judge, asking the appellate judge to order her to do something – also very rare and risky.  

· Collateral Order doctrine:

· Three part test: (1) conclusively resolve the disputed issue; (2) be separable from the merits of the case; and (3) be effectively unreviewable.  

· About jurisdiction – appellate court cannot hear something that is not a final judgment.  

Appeals:

· Harmless error test – if it would not affect the outcome, then can’t appeal.  (Rule 61)

· Issues of fact are left to trial courts, while issues of law receive de novo review at the appellate level.  (Rule 52)

· Cannot make objections/arguments that were  not made at trial.  

Damages:

· Compensatory Damages: to restore the plaintiff to the position he would be in had the harm not occurred.  

· Punitive Damages: to punish the defendant for that action; also to come with the systemic problem of under-compensation.  

· Refer to Hatahley.  

· Additur and Remittitur.  

Equitable Relief:

· Injunctions

· Specific performance  

· Will award when “inadequate remedy under the law” – this is a term of art.  NOT that money won’t cut it – distinction only from the law and equity split.  

Burdens:

· Burden of Pleading:

· Who needs to assert a certain fact; i.e. who has to assert the signature on a promissory note?

· Affirmative defenses.

· Burden of Production:

· Who needs to allege the truth of a certain fact; i.e. who has to allege the authenticity of the signature on the note?

· But the signature also must do something to show that it is not his signature.

· Burden of Proof:

· Who has to persuade the trier of fact that his story is more likely than  not.  

· Gomez v. Toledo.  
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