
I. Jurisdiction & Limits on the Judicial Power

A. Explain why a court has jurisdiction over your dispute/power to hear your case.

B. Writ – document that recounts the particulars of the case that corresponds to the elements that this court covers.
1. no writ ( no right ( no remedy

2. Rule 8(a)(1) – Short & plain statement that includes grounds for jurisdiction shows that THIS court covers the dispute.

C. Different courts

1. States

a. At least one court of general jurisdiction

b. May have courts for specific jurisdiction (bankruptcy, family, etc.).

c. Court has power to raise subject matter jurisdiction as an issue at any time during the case.

2. Federal

a. Article 3, Section 1 of US Constitution – “judicial power of the US shall be vested in one Supreme Court and in such courts that Congress may from time to time establish.”

b. Article 3, Section 2 – “Judicial power shall extend to all cases…
i. arising under the Constitution”

ii. in which US is a party”

iii. between citizens of different states (where amount in controversy is $75K+)

A) Gordon v. Steele – Diversity jurisdiction
1) Citizen = resident of the place based on Constitution’s 14th Amendment, which says “…are citizens of the state in which they reside.”

2) Gordon a citizen of Idaho (and thus the case has diversity jurisdiction).

a) resident of Idaho (where she goes to school)

b) length of residence is for an indefinite period of time

B) Diversity depends on citizenship at the time of filing suit.

II. Commencing the Case

A. Rule 1 – “the just, speedy, and inexpensive determination of every action.”

1. Problems

a. Speedy & inexpensive ( NOT accurate (and not just)

b. Thorough & just ( long & costly

2. Compromises – FRCP show how to make these compromises

B. Rule 3 – “A civil action is commenced by filing a complaint with the court.” Need a complaint for a civil action.

C. How to notify parties in a lawsuit/give sufficient notice.

1. Rule 4 – Summons

a. Rule 4(a)
i. ID the parties

ii. state the time within which the Δ must appear
iii. may be amended

b. Rule 4(b)
i. summons in proper form ( clerk signs, seals, issues to π for service on Δ
ii. multiple Δs ( each Δ is served.
c. Rule 4(e) – service upon individuals in the US

i. pursuant to law of the state

ii. “by delivering a copy of the summons and complaint to the individual personally or by leaving copies at the person’s dwelling with a person of suitable age and discretion.”

d. Rule 4(m) – “…not made upon a Δ within 120 days after the filing of a complaint, the court...shall dismis the action.”

2. Greene v. Lindsey – Supreme Court decision

a. Facts – notice was posted on Δs doors.
b. Due process requires as constitutional minimum “notice reasonably calculated, under all circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.”

c. KY statute allowing posting on door overturned.

d. Dicta suggests a second visit or use of postal mail.

e. Question of whether process is constitutional answered—it isn’t.

III. History of Pleading

A. Two basic commitments of civil action

1. Adversary system

a. In adversary system, both sides make most convincing arguments they can make.

b. Alternative is inquisitorial system

i. judge-driven

ii. most systems in continental Europe

2. Civil jury

a. Lay person as fact finder

b. Relic of common law decision making methods

i. trial by ordeal

ii. trial by combat

iii. wager of law

iv. trial by jury

B. Two approaches to resolution of disputes

1. Common law

a. Good v. Bad

i. Good to define dispute between the parties

ii. Bad

A) primitive method of information gathering

B) can’t handle disputes with three or more parties

b. Premises that came out of common law

i. Divided judicial power

A) speedier

B) use of writs (no writ ( no right ( no remedy)

c. Framing the issue for decision

i. separate disputes

A) law (judges)

B) facts (jury)

ii. limited number of responses

A) dilatory pleas

1) delay the suit

2) take NO position on facts of law

3) three forms

a) jurisdiction – “not here”

b) pleas in suspension (wait until some problem is resolved) – “not now”

c) pleas in abatement (defective pleading) – “not like this”

B) peremptory pleas

1) look at merits of claim

2) if it rests on facts…

a) demurrer – goes to judge, OK to allegations, but NO legal sufficiency – “So what?”

b) traverse – goes to jury, OK to legal sufficiency, NO to allegations – “Not true!”

c) plea and confession – back to π for additional facts, OK to both, BUT there are more facts... – “Yes, but…”

2. Chancery/Equity/Royal Court

a. Good v. Bad

i. Good

A) Detailed info gathering

B) handle multiple parties

ii. Bad

A) LONG proceedings

B) Uncertainty about whether resolution has been reached.

b. Chancery usually used when common law result is unacceptable.

c. Procedures

i. no jury

ii. highly detailed pleadings

iii. no live testimony (written depositions)

iv. testify under oath

v. subpoena (can compel testimony)

vi. number of parties can be high

C. Reforms

1. Merge law and equity into a single system (FRCP)

2. Simplify pleading.

IV. Modern Pleading

A. Intro

1. Pleading is about allegations, not proof.

2. Gatekeeper to discovery.

B. Stating a claim

1. Two elements

a. invokes body of law

b. relates set of facts that falls under umbrella of body of law

2. Claims fail because

a. lawyer states facts ineptly

b. law affords no remedy on the underlying facts.

3. Answers to complaint

a. Dilatory plea (sub-procedural problem)

b. Peremptory pleas

i. demurrer – goes to judge

ii. traverse – goes to jury

iii. confession and avoidance – goes to π with additional facts
4. Code and Notice Pleading

a. Code Pleading (CA, NY, IL)

i. “statement of facts constituting the cause of action”

A) Precision

B) Factual details

ii. Weidner v. Midicon Corp. (IL)

A) π given multiple opportunities to amend their complaint so that it “alleged facts sufficient to state a claim” and “alleged duties owed by Δ to π” and they STILL didn’t do it sufficiently.
B)  π just says that they suspect something and should be able to discover based on suspicion.

C) Court says in code pleading jurisdiction, need enough detail at least to allege with sufficient specificity what went on.
D) Need to pass initial threshold before subjecting other side to cost of discovery and litigation.

b. Rules-Pleading / Notice Pleading (Using the FRCP)

i. Rule 8(a) – Short and plain statement showing…

A) Court has jurisdiction

B) Claim entitling pleader to relief

C) Relief demanded

ii. Rule 12(b)(6) – “failure to state a claim upon which relief can be granted”

A) Use 12(b)(6) to test soundness of a claim’s legal theory.

B) Assuming the alleged facts are true, should the case go forward?

C) Has the same effect as a demurrer in code pleading.

iii. Haddle v. Garrison
A) Facts – Haddle fired b/c he was going to be a witness and testify in court.

B) Δ raises 12(b)(6) motion, Supreme Court denies it.
C) 42 U.S.C. §1985 -- “injure party or witness in his person or property.”

D) Must prove legally recognizable wrong.

E) Loss of at-will employment protected by law?

F) SC says “spirit of §1985” is directed at intimidation or retaliation against witness.

G) While at-will usually NOT protected, when third party interference with at-will, then it is.

H) Haddle’s complaint looked like:

1) 28 U.S.C. §1331 – Arises out of federal law ( tried in federal court.

2) Haddle is entitled to relief b/c he testified against these people, and these people, as a result, got Haddle fired from his job as an at-will employee.

3) Haddle wants money in relief – but the amount of money is a sticky situation.

a) Say he’s a GREAT employee shows:

i) no reason for him to lose his job

ii) BUT should have been able to find a new job quickly if he’s so great

iii) quick new job ( low damages for lost salary

b) Say he’s had trouble finding a job shows:

i) increased damages for lost salary

ii) BUT, if he’s so unemployable now, maybe that’s a sign he is a bad worker

iii) bad worker ( not fired for testifying but for being a bad worker.

iv. Rule 8(b) – Defenses/Forms of Denial

A) Admit & deny where appropriate, specific to each claim.

B) General denials subject to obligations of Rule 11, such as found below.

v. Rule 8(d) – Effect of failure to deny

A) Where a responsive pleading is required (not including responsive pleadings for damages), failure to explicitly deny claims ( admission of them.
B) Where no responsive pleading was required, failure to deny ( denial or avoidance.

5. Constraints Imposed by Pleading

a. Rule 11 – Paperwork of Pleading

i. What does Rule 11 provide?

A) 11(a) – signed by attorney

B) 11(b) says attorney, by signing, is certifying

1) proper purpose (NOT to harass, cause unnecessary delay or increase costs)

2) claims okay under existing law

3) evidentiary support or at least likelihood of such after discovery

4) denials of factual contentions warranted on evidence or reasonably based on lack of information or belief
C) 11.c covers sanctions and limitations.

ii. Business Guides v. Chromatic Communications Enterprise
1) Facts

2) π puts «seeds” into directory to take note of people who copy.

3) π sues Δ for copying π’s directory.

4) Court researches and finds NO seeds.

5) π and lawyers didn’t do their homework.

B) π and lawyers brought a case based on false information.

C) “Failed to conduct a proper inquiry.”

D) Sanctions imposed b/c π and lawyers liable for their actions.
b. Rule 9 – Special matters

i. Rule 9(b) – Fraud

A) Heightened pleading for fraud – “stated with particularity”

B) Malice, intent, knowledge may be “averred generally”

ii. Olsen v. Pratt & Whitney Aircraft
A) Δ fires π less than 1 year after π gives up retirement plan on belief that he has job security.
B) π claims fraud by Δ.
C) Court dismisses claim.

D) Fraud complaint (subject to heightened pleading) must show:

1) detail supposedly fraudulent statements

2) ID the speaker of statements (need to know in this case if speaker is acting on behalf of the company)

3) where & when statements made

4) explain why fraudulent

E) Fraud complaint has to show that Δ made statemetns while KNOWING they were false.
c. Civil Rights

i. 42 U.S.C. §1983 – permission to sue those who act “under color of law” (official or quasi-official capacity) while depriving people of constitutional rights.

ii. Government officials

A) liable if actions or orders violate constitutional rights

B) “Qualified immunity” if actions took place under a reasonable misapprehension of the law.

1) right not to stand trial

2) right not to be subjected to discovery

C) Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit
D) π sues local police under 42 U.S.C. §1983.

E) Heightened pleading requirement not required for suits involving municipal liability (not included in rule 9). Expresio unius ( it’s not in 9(b), so there is no heightened pleading for it.

F) Only need short & plain statement accord. to Rule 8(b)

G) CAN be held liable if the practice is municipal policy or custom.

1) Shown by history of offenses, interviews, past reports, past cases, etc.

2) Problem with needing to show this is that you can’t have access to that information without discovery. Can’t have discovery without bringing a legitimate complaint.
C. Prayer for Relief

1. Damages – Rule 8(a)(3)
a. Why damages usually $?

i. many debt claims

ii. specific remedies often impossible

b. United States v. Hatahley
i. Navajo tribe loses animals, damages for horses, sheep, goats, suffering.

ii. Court says the way lower court came up with amount was arbitrary and the damages for suffering could NOT be done as a blanket number—has to be individual b/c individual suffering varies from person to person.

iii. Test for damages: “The fundamental principle of damages is to restore the injured party, as nearly as possible, to the position he would have been in had it not been for the wrong of the other party.”

2. Equitable Remedies

a. Instead of $, a specific remedy.

i. Most prevalent is injunction.

ii. Injunctions are enforced by the court.

b. Sigma Chemical Co. v. Harris
i. Δ (employed by π) signed contract upon employment saying he wouldn’t work for a competitor or divulge information for 2 years after leaving company. Δ dissatisfied w/π, looks for new job (including with competitors).
ii. π wants injunciton to stop Δ from working for competitor.
iii. Validity of a restrictive covenant based on reasonableness. Reasonable if these three things:

A) “reasonably necessary to protect the employer’s legitimate interest”

B) temporal scope

C) geographic scope

iv. After determination of reasonableness, balance hardship on π if relief denied vs. hardship on Δ if relief granted.

v. hardship on π > hardship on Δ
A) hardship on π
1) violation of contract

2) Δ knows trade secrets
3) strong threat of “irreparable injury” to π
B) harm to Δ diminished by...

1) other Sigma former employees haven’t had difficulty getting non-competitor jobs

2) Δ entered into contract and knowingly violated it (took a calculated risk)
vi. Injunctive relief appropriate b/c of its simplicity.

vii. Only difference between Δ’s promise (intellectual property) and a private piece of property is tangibility.

3. Declaratory Relief

a. a declaration of parties’ rights

b. limited to actual cases or controversies (not hypothetical cases)

c. available in all types of civil litigation EXCEPT state and federal taxes

d. ALWAYS available

D. Responsive Pleading
1. Allocating the Elements

a. 3 burdens of procedure

i. burden of pleading

A) allege element of claim or defense

B) can’t expect other side to do so

ii. burden of production

A) produce evidence (witnesses, documents, etc.)

B) evidence demonstrates proposition at stake

iii. burden of persuasion – persuade trier of facts that one’s version of the facts is more likely than not to be true.

b. 3 burdens usually go together

c. Gomez v. Toledo (SC case)

i. “Good faith” immunity on 42 U.S.C. 1983

ii. π accuses Δ of depriving him of procedural due process for firing π.
iii. Δ is a municipal officier & says “good faith immunity”

iv. Δ’s 12(b)6) motion originally granted b/c lower court says π has to plead that Δ had BAD faith.
v. SC reverses judgment.

A) π need only show he was deprived of a right and the person who did it did so under «color of law.”

B) “Good faith immunity” is a defense ( Δ has burden of pleading (Rule 8(c))
C) π need not anticipate the defense.
2. Responding to the complaint

a. Pre-answer motion

i. a motion is filed when you ask the court to perform a specific action

ii. Rule 12(b) – Defense that may be made by motion

A) lack of jurisdiction over subject matter (for example, try to sue for discrimination in bankruptcy court)

B) lack of jurisdiction over person

C) improper venue

D) insufficiency of process

E) insufficiency of service of process

F) 12(b)(6) – Failure to state a claim upon which relief can be granted

G) failure to join a party under rule 19

iii. Rule 12(g) says all defense motions must be made at one time or else they are waived.

A) Exception is 12(b)(6)
B) Permitted in

1) any pleading permitted or ordered under Rule 7(a)

2) judgment on the pleadings

3) at trial on the merits

b. Answer

i. An answer is a pleading in response to the π’s pleading.

ii. Affirmative defense

A) Δ raises new facts that, if true, defeats π’s claim. Basically “yes, but…”

B) Must be raised in the answer.

C) Layman v. Southwestern Bell Telephone Co.
1) In answer, Δ used general denial.
2) In trial, Δ defended actions with defense of easement, which is an affiramtive defense.
3) Court says Δ needed to raise the affirmative defense in the answer.

iii. Denials

A) Rule 8(b) – Δ denies only the allegations Δ actually disputes
B) Rule 8(d) – Any allegation not denied is deemed admitted
C) General denial

1) Denies each and every allegation of complaint

2) Very few cases where it can be used

3) Be careful making a general denial – possible Rule 11 sanctions.

4) Courts dislike b/c requires parties to spend a LOT of time figuring out the real items in dispute.

5) Zielinski v. Philadelphia Piers, Inc.
a) π injured by forklift, sues Δ.
b) Forklift REALLY operated by a third party.

c) Δ uses general denial, which in effect denies it ever happened.
d) Rule 8(b) – specify so much of it as is true and material ad shall deny only the remainder.

e) Third party and Δ share insurance company and general denial has effect of delaying the suit beyond statute of limitations so that π doesn’t figure out “right” Δ to sue.
f) Δ’s actions were misleading.

c. Reply

i. Required if there is a counterclaim.

ii. If counterclaim is either mislabeled or something else is mistakenly called a counterclaim, don’t necessarily HAVE to reply, but SHOULD reply to avoid a possible inadvertent admission.

E. Amendment

1. Tension between letting parties amend to reflect changed view as case develops and the idea of having one party be able to “pin” the other side down at one point.

2. Rule 15(a) – Amendments to pleading

a. At any time before an answer is served.

b. If no answer is required and there’s no trial date set, then at any time up to 20 days after the pleading is served.

3. Beeck v. Aquaslide ‘N’ Dive Corp.
a. Timeline – Requests to amend while still in pre-trial.

b. π injured on waterslide, sues Δ.
c. Slide NOT Δ’s and Δ tries to amend answer after finding out it was counterfeit.
d. Rule 15(a) – Amendments
i. “shall be freely given when justice so requires”

ii. within discretion of district court

e. Party opposing amendment must show prejudice to stop amendment.

f. Court allows amendment b/c no prejudice.

g. Possible prejudice – Statute of limitations ran out, so π has NOBODY to sue.
4. Moore v. Baker
a. Timeline – Requests for amendment after motion went for summary judgment.

b. π files narrow complaint then wants to amend it to include something else.
c. Rule 8 doesn’t make you write a narrow complaint, but when you do, you might be stuck with hit.

d. Rule 15(c) says if it’s too specific and doesn’t include stuff, can amend it later if what you want to amend it to/add to it arose out of what happened in the original pleading.

i. Original pleading = violated informed consent b/c didn’t inform of alternatives.

ii. Amend to include negligence in surgery and post-operative care.

e. Court doesn’t allow amendment b/c violates Rule 15(c) – original complaint does NOT give notice of the possibility of this amendment to Δ.

5. Bonerb v. Richard J. Caron Foundation
a. Timeline – Request for amendment while discovery still ongoing.

b. π sues for negligent maintenance of Δ’s basketball court and tries to add “counseling malpractice” via amendment.

c. Court allows amendment

i. no undue prejudice, delay, or bad faith.

ii. The two claims are related and piggyback each other.

6. Key difference in allowing or denying amendment is the point where the litigation is.

a. Beeck – still in pre-trial stage ( yes

b. Moore – discovery OVER and motion for summary judgment on the table ( no

c. Bonerb – discovery still ongoing ( yes

V. Information Gathering

A. Modern Discovery
1. Relic of equity.

2. Want everybody’s cards on the table.

3. Can end lawsuits.

a. Good – Produces information that leads to settlement or summary judgment.

b. Bad – Costs time and money and some parties don’t have the resources, so ends suit without regard to merits of the case.

4. Permits parties to compel disclosure of witnesses, evidence, documents, etc.

5. Rule 26
a. Rule 26(a) – Initial Disclosures
i. Rule 26(a)(1) – Pretrial disclosures: Parties meet to exchange information without its having been requested, including

A) ID parties and those individuals likely to have discoverable information.

B) Copy or description of anything the other side may use to support its claim/defense (unless it is to be used solely for impeachment).

C) Compensation of damages.

D) Number of exemptions from initial disclosure.

ii. Rule 26(a)(2) – Limitations
A) Number of depositions and interrogatories.

B) court can limit extent of discovery if

1) other source that’s more easily available

2) party has had enough time to discover it already

3) burden or cost of discovery > benefit of it

b. Rule 26(b)(1) – Central to discovery

i. “any matter not privileged”

ii. “relevant to the claim or defense”

A) Relevant = to the LAW. Tends to prove/disprove something the law says on the matter.

B) What you care about may NOT be relevant.

C) For example, you may want to know a party’s wealth (ability to pay)

1) Usually NOT legally relevant

2) Exception: May be considered for punitive damages.

6. Blank v. Sullivan & Cromwell
a. π suing Δ for discrimination in hiring process. Is information on the ratio of women vs. men partners (i.e. promotion to partner) in the firm relevant?
b. Court says Rule 26: “…entitled to discovery…of information which ‘appears reasonably calculated to lead to the discovery of admissible evidence.’”

c. Court cites other Title VII cases where “general information on Δ’s labor hierarchy may be reflective of restrictive or exclusionary hiring practices within the contemplation of the statute.”

d. Broad interpretation of Rule 26.

e. Numbers work both ways, though…

i. If they’re low

A) Discrimination b/c firm thinks women not good enough.

B) Not discrimination b/c normal hiring practice ( normal woman lawyers ( NOT singled out for better or worse.

ii. If they’re high

A) Discrimination b/c firm must be hiring only THE best women (it’d be ridiculous for them to pass on these women), so of course they’re going to be promoted for their amazing skills.

B) No discrimination b/c firm obviously has NO qualms about promoting women ( no bad blood towards women.

iii. BUT, even though can work both ways, just showing that there’s a possible relationship between the information and a claim/defense shows it’s relevant.

7. Steffan v. Cheney
a. π resigns from Naval Academy after administrative hearing recommends his dismissal based on his statements that he was gay.
b. Sues and refuses to answer questions of homosexual conduct. Cites Fifth Amendment right not to self-incriminate.

c. π sues and says he was wrongfully discharged b/c Naval Academy can’t discharge him for something he SAID.

d. Whether or not π actually did engage in homosexual conduct is irrelevant b/c he’s suing to for the wrongful discharge based on something he said.

e. Inquiries into his homosexual conduct are irrelevant.

f. Naval Academy would have to explain how inquiry into homosexual conduct is relevant to the navy’s power to discharge based on homosexual identification.
8. Privilege

a. Protection for information from certain sources.

i. Examples = attorney-client, doctor-patient, psychotherapist-patient

ii. Attorney-client privilege protects communication between the lawyer and client concerning matters the lawyer is handling FOR the client.

b. Objections on grounds of privilege have nothing to do with the relevance. (Usually HIGHLY relevant—for example, privilege against self-incrimination says you don’t have to answer “Did you commit the crime?”)

c. Typically blocks information from a particular source; doesn’t block the facts of what was imparted.

d. Can find out these facts if you ask the right person (who’s not privileged).

9. Rule 36 – Requests for Admission
a. makes evidence irrelevant by taking issues out of controversy.

b. similar to pleading in that both of them take matters out of controversy

10. Enforcement of Discovery Methods

a. Rule 26(g)
i. Signature on discovery requests, responses, objections certify:

A) consistent with FRCP

B) no improper purpose

C) not unreasonable or unduly burdensome or costly

ii. If certification made in violation of rule, court imposes a sanction.

b. Rule 37 – Failure to make or cooperate in discovery – Sanctions
i. Rule 37(a)
A) Courts can grant a motion to compel discovery if one side is uncooperative. (This gets to the court only after the two parties have tried to work it out on their own.)

B) Courts can also enter protective orders that define the scope of required discovery and bars unwarranted/harassing discovery.

ii. Rule 37(b) – Sanctions after party doesn’t comply with Rule 37(a)

A) Deposition – person deposed not sworn in or fails to answer a question as directed by the court ( contempt of court

B) Other sanctions if fails to obey an order compelling discovery include

1) striking claims

2) taking the disputed fact/claim as established fact

3) excluding evidence

4) dismissing action

5) awarding fees/expenses to the other party (brought on by failure to comply)

B. Information Gathered in Anticipation of Trial

1. Attorney Work Product

a. Rule 26(a)(3) – Trial Preparation Materials

i. Material prepared by or for another party in anticipation of litigation or trial (ANY litigation or trial – not necessarily this specific case) NOT discoverable unless
A) substantial need AND

B) unable without undue hardship to obtain the substantial equivalent of the material by other means.

ii. If these requirements are met, court will protect the following from disclosure

A) attorney/representative’s mental impressions

B) conclusions

C) opinions

D) legal theories

b. Hickman v. Taylor
i. Tugboat sinks & Δ’s law firm sends Fortenbaugh to interview survivors.
ii. Is his interview memo discoverable? π’s lawyer wants

A) Statements people made

B) Written memo of what was said

C) Fortenbaugh’s written recollection in case there was no transcript.

iii. Court says we AREN’T protecting the facts of what was said we’re raising the question of whether the article upon which these facts are written (and which a representative for Δ created) is protected.

iv. Court rules that it IS protected b/c π had the opportunity at the time of the accident to do its own interview. Additionally, the identifications of these witnesses are well knwon and available even now to π.
v. Since all of these are available to π, then their request specifically for Δ’s work would produce the written statements and mental impressions contained in the files and mind of the attorney with no showing that it’s necessary or that the denial of such would cause prejudice, hardship, or injustice.
A) If it were discoverable, then “must of what is now put down in writing would remain unwritten.”

B) Need to protect attorney’s work b/c if it were left discoverable, then there’s not much incentive to find stuff out/investigate.

c. Rule 26(a)(3) keeps protected information that is “solely for impeachment.”
2. Expert Witnesses

a. Experts apply their special knowledge to the evidence available.

b. Parties must establish

i. The person is an expert

ii. The expertise is relevant.

c. Distinctions: Expert v. Non-expert
i. Non-expert is ordinary fact witness.

ii. Expert

A) Non-testifying

1) don’t have to disclose the information

2) NOT discoverable

B) Testifying

1) Rule 26(a)(2) requires you to provide the ID of experts

2) Rule 26(a)(2)(B) requires a report that includes

a) opinions to be expressed

b) data/information considered to form opinions

c) witness qualifications

d) compensation to be paid

e) other cases witness has testified as an expert in

d. Thompson v. The Haskell Co.
i. π goes to see psychologist at tiem of emotionally disturbed state.
ii. Part of her claim is that sexual harassment reduced her to “a severely depressed emotional state.”

iii. Psychotherapist-patient privilege waived when she made her psychological state an essential part of her suit.

iv. Psychological records ARE discoverable.

A) They are highly probative with regard to revealing her “severely depressed emotional state.”

B) Since the emotional state is essential to her case, the information is discoverable.

v. Rule 26(b)(4)(B) makes discoverable nontestifying expert opinions in “exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means.”

A) Δ has NO ability to hire their own expert and do their own psycholgoical evaluation until after they know they’re being sued.

B) By the time they are sued, her psychological state has changed.

e. Chiquita International Ltd. v. M/V Bolero Reefer
i. π hires marine surveyor to examine shipping vessel and loadidng gear after Δ delivers damaged shipload of rotten bananas.
ii. π a nontestifying expert hired in anticipation of litigation.
iii. Difference between this case and Thompson is Δ had opportunity to employ and send their own surveyor.

iv. NOT discoverable.

C. Discovery Abuse
1. 3 Patterns of Abuse

a. Too little discovery – “stonewalling” – One party refuses or resists appropriate requests for discovery.

b. Too much discovery – One party seeks more discovery than the case justifies (used to discourage and hamper the opponent).

c. Mismatched discovery – Unequal wealth ( richer party has more resources and seemingly unfair advantage.

2. Rules controlling abuse

a. Rule 26
i. Stonewalling

A) 26(g) says that, by signing, lawyer certifies that the propositions are

1) consistent with law

2) not to burden

3) not to harass

B) 26(f) provides for judicial conference with the two parties

C) Rule 26 provides for mandatory disclosures.

ii. Too much discovery

A) Information requested is irrelevant or privileged ( may decline to answer

B) 26(b)(1) – “relevant to the claim or defense”

C) 26(g)’s certifications

D) Mechanical limits such as number of depositions and interrogatories

b. Rule 37 gives court power to issue sanctions.

c. Rule 26(c)—Protective order permits court to limit discovery even if material is discoverable if it would produce “annoyance, embarrassment, oppression, or undue burden or expense.”

d. Chudasama v. Mazda Motor Corp.
e. π injured in automobile made by Δ. In discovery, π seeks to discover an unmanageable number of things.

f. Δ’s responses

i. object to the requests

ii. motion to dismiss fraud count (which substantially widens scope of discovery)

iii. seeks protective order to keep information that is at the heart of Mazda’s business under protection and prohibit π from sharing it with anyone.
iv. takes matters into its own hands by withholding discoverable information
g. District court doesn’t rule on any of these and then imposes heavy sanctions on the (iv) response.

h. Appellate court says the D.C. failed to manage discovery and that led to π’s overreaching and Δ’s eventual self-help.

i. π’s fraud count requires heightened pleading under Rule 9(b).

VI. Pre-Trial Process & Dispute Resolution – Relief pending final adjudication of dispute.

A. Preliminary Relief

1. Entitled not just to monetary damages, but to something tangible. Preliminary relief grants this tangible relief in advance.

2. Want to keep in mind three things:

a. Is it consistent with prayer for relief?

b. What are the chances of winning the case?

c. What is the prejudice to each party if it’s granted/denied?

3. 4 Dynamics

i. Grant prelim. injunction

ii. π wins.
iii. Δ wins – BAD!!

A) Delays Δ’s action (delays sale to Mongolian art dealer)

B) Δ’s action may no longer be available (Mongolian art dealer doesn’t want it anymore)

b. Deny prelim. injunction

i. π wins – BAD!!

A) Allows Δ to o ahead with action (sale to art dealer)
B) π wins, but Δ no longer has item/action (can’t get painting back anymore(

ii. Δ wins

4. Can appeal the granting/denial of an injunction (without a final judgment—interlocutory appeal)

5. William Inglis & Sons Baking Co. v. ITT Continental Baking Co.
a. π files antitrust action against Δ, seeks prelim. injunction against Δ, wants Δ to increase price of generic label bread.
b. Tests for prelim. injunction:

i. Test for granting the injunction.

A) π will suffer irreparable injury if not granted.
B) π wil probably prevail on the merits.
C) Δ harm is not greater than π’s help (balance the equities)

D) AND in the public interest.

ii. Alternative test says movant has burden of showing either

A) combination of probable success and possible irreparable injury

B) OR serious questions raised and balance of hardships tips in his favor.

iii. Both tests are not very good.

A) Ad-hoc (informal, imprecise, vague)

B) Drafted with specific cases in mind ( bias in the language

C) Talk about potential harm to π but not to Δ.
c. Appellate court remands for further consideration under the alternative test.

d. Problem with looking at things as cost-benefit analysis (problem with balance of equities)

i. Assumption that you can monetize things.

ii. Trivialize problems when you monetize the harm.

6. Fuentes v. Shevin
a. Fuentes buys appliances on credit, stops making payments over dispute over servicing of the stove.

b. Shevin files action to repossess in replevin. Very quick process and they repossess that same day without notice to her.

c. SC says there has to be an opportunity for hearing before anything occurs.

d. Outright seizure without notice okay only in “extraordinary situations.”

i. important government or general public interest

ii. special need for speed

iii. state’s strict control over its monopoly of legitimate force.

7. Rule 65 – Injunctions
a. Preliminary injunction

i. notice to adverse party

ii. Court may consolidate hearing for preliminary injunction with the trial. Preserves party’s right to trial by jury.

b. Temporary restraining order can be granted WITHOUT notice if

i. immediate injury/loss would result

ii. attorney certifies in writing that efforts were made to give notice.

c. Both preliminary injunction and TRO shall state reasons why issued in specificity and reasonable detail.
B. Judicial Management of Litigation

1. Settlement negotiations fail because

a. Parties have different estimates of the result of litigation (One more optimistic than other)

b. May have similar estimates, but unclear communication.

2. Techniques toward a solution

a. Different estimates

i. consult reports of jury verdicts and settlements in similar cases

ii. settlement judge participates (older, experienced)

iii. summary jury trial – panel of jurors render a nonbinding verdict as a guide to how a real jury would react.

b. Miscommunication

i. settlement judge

ii. keep client involved

iii. neutral party

iv. question of whether a nonmonetary factor is involved

c. Mediation

i. assisted negotiation, aid in overcoming barriers in agreement

ii. parties need to trust mediator

iii. succeeds only if parties agree

iv. mediation encouraged as a way to reduce court caseloads

3. Rule 16 – Pretrial Conference
a. 16(a) – Court may direct attorneys to appear in conference before trial for such purposes as

i. expediting disposition of action

ii. establishing court’s control (avoiding lack of management)

iii. discouraging wasteful pretrial activities

iv. encouraging thorough preparation to improve quality of trial
v. facilitate settlement

b. 16(b) – Court can enter time limits for the speeding up of the case.

c. 16(c) – A number of things on the table that the court can discuss at conference to make trial go more smoothly.

4. Lockhart v. Patel
a. Court’s authority to order parties to attend conferences and give sanctions for failure to attend.

b. Δ sends someone who doesn’t fit the person expressly ordered by the court.

c. Court finds them in contempt of court, rules against them, sets trial merely to establish damages.

d. This is merely an op-ed piece – not a court opinion.

e. Reason for conferences is really to decrease the number of cases court has to process.

C. Summary Judgment

1. Summary judgment

a. after discovery

b. no issue of material fact ( no need for jury

c. case is so one-sided that a trial would be pointless/a waste of time

2. Summary judgment is NOT 12(b)(6)

a. 12(b)(6) – assume the facts in complaint are true and given these facts, is the law violated?

b. summary judgment – the facts are discovered and NOT in dispute. There’s no way a reasonable jury could find otherwise.

3. Rule 56
a. 56(a) and 56(b) – time frame for moving for summary judgment

b. 56(c)

i. no genuine issue of material fact

ii. moving party entitled to J.M.L.

iii. may be rendered on issue of liability alone where the genuine issue is amount of damages

4. Facts should be construed to be most favorable to the non-moving parties.

a. In order to prevail on summary judgment

b. π has to have evidence to support each eleent of the cause of action and show that the evidence establishes the cause of action such that a reasonable jury would hav to find in π’s favor.

c. Δ has to show there’s something missing in π’s evidence such that π would not prevail.
5. Courts decide summary judgment on the basis of various documents

a. NOT witnesses testifying in court or a jury that is present

b. Affidavit = written document in which the affiant swears under penalty of perjury that the statement made are true.

6. Celotex Corp. v. Catrett
a. Shows what the party moving for summary judgment must do

b. π‘s husband dies, alleges death was caused by asbestos exposure while working for Δ.
c. Lower court says Δ needs to show evidence NEGATING the claim. (Wrong!!!)
d. SC says Celotex only needs to brig the motion – it is up to the π to prove her own claim.
e. 56(c) – “mandates the entry of SJ, after adequate time for discovery…against a party who fails to make a showing sufficient to established existence of an element essential to that party’s case, and on which that party will bear the burden of proof at trial.

f. Look at state of evidence at time of motion (without consideration of what might be uncovered between SJ and trial).

7. Visser v. Packer Engineering
a. Age discrimination suit where π says Δ fired him for his age.
b. Look at evidence in light most favorable to non-moving party AND in a light connected to the arguments made.

c. π’s lawyers were sloppy and made arguments that Δ was a horrible human being. Thus, in a light most favorable to the argument smade, it seems Δ was a horrible person and thus it seems likely Δ would have had other reasons for firing besides age. (Cantankerous old man!)

d. π has 3 affidavits, but these are NOT from personal knowledge and thus inadmissible under Rule 56(e).

e. π shows nothing more than Δ fired π close to pension vestment and Δ knew the pension was about to vest. This is NOT enough. If it were, then we’d be saying any case where an employer fires an employee and knows of a condition (age? sex? race?), it would be able to go to trial. Mere circumstantial evidence is NOT enough.

VII. The Trial
A. The Judge vs. Jury

1. Demographic and structural differences

a. Judges – white, middle-aged+ males with specialized education and experience in law.

b. Jury drawn from community at large and serve for a short period of time.

2. Trial and appellate courts give jury verdicts wide deference(question of jury trial or not is important.

B. The Jury

1. Rule 38 00 If you don’t move for trial by jury, you might waive the right.

a. Seventh Amendment Jury Trials

b. “suits at common law” preserved (NOT guaranteed(

i. Look to 1791 in England’s common law and see if suit would be tried in common law court.

ii. Where there is NO such suit in 1791, look to analogy of similar situation.

c. Chauffeurs, Teamsters & Helpers, Local No. 391 v. Terry
i. Union members don’t sue company directly; union members count on union to sue on their behalf. Union refuses to do so.

ii. Members allege the company violated the collective bargaining agreement and union violated duty of fair representation.

iii. Union’s duty of fair representation didn’t exist in 1791 ( look to analogous cause of action

A) NOT like arbitration award

B) Kind of like action against trustee for breach of duty

C) NOT like malpractice suit

D) Court concludes contains elements of both equitable and legal causes of action.

iv. BUT remedy sought (backpay and benefits) is a legal issue ( case goes to jury.

v. 2 steps process in determining jury trial

A) Analogy to writ (in 1791)

B) Remedy sought.

d. No constitutional right to trial by judge, even in cases traditionally equitable.

e. Seventh Amend. does NOT apply to states and state courts.

2. Jury Trials and Relationships between Law & Equity

a. What happens in cases with both legal and equitable claims and defenses?

b. Amoco Oil Co. v. Torcomian
i. Δ thought they were running the Amoco gas station under that name with π’s permission. π wants the station back and wats to recover money from Δ that they made while running the station. Δ counterclaims for, among other things, damages for breach of contract.
ii. Δ gets trial by jury.
A) π’s claim

1) wants Δ off land = ejectment (legal action)
2) π seeks damages = legal remedy
B) Δ’s counterclaim

1) fulfillment of π’s obligation under alleged franchise agreement = equitable (asking for a specific remedy and not just monetary damages)

2) BUT damages from breach of contract = legal remedy

iii. Directed verdict vacated. Now the question is whether or not the people who talked to Δ were agents and had the authority to franchise/contract with Δ on π’s behalf.

iv. Law of agency

A) empower someone to contract on your behalf ( that person’s acts are just as if you had made them yourself.

B) “apparent agency” = when someone does stuff to make it appear another person is their agent. In Amoco, the people made it look this way. For Δ to prevail, though, have to show that Amoco themselves did something to make it appear this way.

3. Choosing the Jury

a. Unconstitutional to discriminate on basis of race or gender in compiling the list from which juries are summoned.

b. 28 U.S.C. §1861 – “selected at random from a fair cross section of the community”

c. Exemptions on federal list are active members of armed forces, police and fire officers, public officials.

d. Challenging for Cause – seek to convince the judge that the juror is not qualified to serve.

C. Directed Verdict

1. Common Law Terms that fall under Judgment as a Matter of Law

a. J.M.L.

b. Directed verdict – Judge decides after trial if case needs to go to jury or not.

c. judgment notwithstanding the verdict – Jury’s verdict unreasonably decided ( court says jury’s result not supported by the record and enters judgment notwithstanding the verdict.

d. j.n.o.v. – Latin words for judgment notwithstanding the verdict (c & d are synonymous)

e. Only difference between j.m.l. and j.n.o.v.

i. preverdict j.m.l. = before verdict from jury

ii. j.n.o.v. = after verdict from jury

f. have to move for j.m.l. in order to be able to move for j.n.o.v. and a new trial.

2. Rule 50 – Judgment as a Matter of Law

a. Rule 50(a)(1) – “no legally sufficient evidentiary basis for a reasonable jury to find for that (non-moving) party on that issue.”

b. Rule 50(a)(2) – motions for j.m.l. may be made at any time.

c. Refusal of motion means court submits case to jury.

3. Reid v. San Pedro, Los Angeles & Salt Lake Railroad
a. Cow dies on tracks – Gate (landowner’s fault) or hold in fence (railroad’s fault)?

b. No evidence either way of the proximate cause (act that set off sequence of events that led to injury)

c. Rule is “where the undisputed evidence of the π, from which the existence of an essential fact is sought to be inferred, points with equal force to two things, one of which renders the Δ liable and the other not, the π must fail.”

d. π needed to show «preponderance of the evidence.”

4. Pennsylvania Railroad v. Chamberlain
a. Brakeman riding on cart, other carts go over hump, brakeman dead. What happened?

b. Witnesses

i. For π: Bainbridge gives a pretty vague and general account and it’s also from a pretty far distance.

ii. For Δ: Other workers testified that NO collision occurred.
iii. SC says these accounts are NOT contradictory.

iv. SC says district court right to grant j.m.l. b/c

A) Testimony NOT contradictory ( no need for jury to decide facts that really aren’t disputed.

B) Bainbridge’s inference versus unambiguous testimony aren’t against each other.

5. “There must be a conflict in substantial evidence to create a jury question.” – Boeing Co. v. Shipman
D. New Trial

1. Rule 59
a. New trial ordered

i. on judge’s initiative (Rule 59(d))

ii. on a party’s motion

b. Does NOT specify grounds for new trial.

2. Common law reasons for granting new trial.

a. flawed procedure

i. evidence mistakes

ii. jury instructions

b. flawed verdict

i. verdict against the weight of the evidence

ii. verdict unjustifiable (for example $500 verdict on a case involving a $1000 bad check – law says it’s all or nothing)

iii. new trial begins the contest again

3. Lind v. Schenley Industries
a. oral contract between π and Δ for increase in π’s pay and commission

b. j.n.o.v. questioned by Δ.
c. simple matter of fact and jury found that yes there was a contract.

d. j.n.o.v. from district court overturned.

i. Judge should NOT grant new trial just b/c he would have reached a different conclusion than the jury.

ii. Abuse of discretion to use j.n.o.v. here.

e. “The judge’s duty is essentially to see that there is no miscarriage of justice.” Not to interfere unless “jury has reached a seriously erroneous result.”
4. Rule 50(c) – Allows conditional motion for new trial “if j.n.o.v. is thereafter vacated or reversed.”

5. Conditional new trials available that are limited to damages.

a. Peterson v. Wilson
b. π fired for not going along with the corrupt university system.
c. Cause of action under 42 U.S.C. §1983 – he’s a state employee (of Texas Southern U.)

d. Jury find sin favor of π, but new trial granted based on comments jurors made to the court after reaching the verdict. Comments suggests to court the jury “completely disregarded the court’s instructions.”
e. Appellate court finds abuse of discretion in district court’s new trial ruling.

f. Even with improper behavior, how do we know a reasonable jury could have found in π’s favor?

i. Δ did NOT receive j.m.l.
ii. A j.m.l. would have shown that there was NO way a reasonable jury could find in π’s favor.

g. Jury impeachment

i. Tanner v. United States – Federal Rules of Evidence 606(b) – common law rule against admission of jury testimony to impeach a verdict and the exception for juror testimony relating to extraneous influence.

ii. Robles v. Exxon Corp.—receiving testimony from jurors after they have returned the verdict for purpose of ascertaining that they misunderstood instructions is prohibited.

VIII. Appeals

A. Appellate courts are for policing outlier judges and ensuring consistency.

B. Who can appeal?

1. Losing party

a. Doctrine of mootness says NO appeal when circumstances have changed in such a way that relief is no longer possible (no longer a controversy).

b. Exception – When question raised by claim is likely to recur (even though mootness doctrine does apply).

2. Parties who settle cannot appeal.

3. Waiver

a. Must bring contentions in trial court or else they are waived.

b. Rule 46 – Party needs only to “make known to the court the action which the party desires the court to take…”

c. Exceptions

i. late-maturing grounds for appeal arise when a fundamental change in the law occurs (very rare)

ii. “Plain error” is “where the error has seriously affected the fairness, integrity, or public representation of judicial proceedings.” (usually criminal cases)

C. When – Final Judgment Rule

1. 28 U.S.C. §1291
a. Appeals lie only from final decisions of the district courts.

b. Final decision = one which ends the litigation on the merits and leaves nothing for the court to do but execute the judgment.

c. Difficulty in determining what the final decision is

i. appeal too early

ii. appeal too late

iii. Rule 58 makes final judgment very clear – “set forth on a separate document.”

d. §1291 has two basic functions

i. define moment when appeal is proper

ii. grant jurisdiction for appellate court to hear the appeal

2. Liberty Mutual Insurance Co. v. Wetzel (SC)

a. Appellate court takes case on appeal – neither side questions jurisdiction.

b. District court had given partial summary judgment on liability ONLY. π did NOT receive any of the relief.
c. District court and court of appeals thought that D.C. was in line with Rule 54(b), which said that final judgment entered on issue of liability and no just reason for delay means the orders become appealable as a final judgment.

d. SC says NO to this b/c π’s claim was a single claim and 54(b) is limited to multiple claim actions.

e. Partial summary judgment = interlocutory judgment (and NOT final judgment)

3. Exceptions to Final Judgment Rule – Interlocutory Appeals allowed:
a. 1292(a)(1) – granting/denial of injunctions

b. 1292(b) 

i. “ controlling question of law as to which there is substantial ground for difference of opinion AND

ii. immediate appeal may materially advance the ultimate termination of the litigation.”

c. Collateral Final Order

i. Judicially created exception to final judgment rule.

A) Lauro Lines s.r.l. v. Chasser
B) Δ wants to be able to hold trial in Italy (and not NY)
1) Disclaimer on each ticket saying holder renounces right to have trial elsewhere.

2) Δ says this should be a contractual forum-selection clause.
C) Δ thinks it’s appealable as a collateral final order b/c

1) Wait until final judgment to appeal ( have to go through trial in NY first.

2) Lose case in NY and appeal and appellate court says should have been in Italy all along ( TOO LATE.

D) Cohen v. Beneficial Industrial Loan Corp. conditions for collateral final order

1) conclusively determine disputed question

2) resolve an important issue separate from merits of the action AND

3) be effectively unreviewable on appeal from final judgment.

E) Effectively unreviewable = a right that is essentially destroyed if its vindication must be postponed until trial is completed.

F) SC rules that Δ’s right is “adequately vindicable” after final judgment (and thus denies appeal).

d. Mandamus

i. Writ of mandamus orders a public official to perform an act required by law.

ii. very limited

iii. Exceptions

A) denial of a jury trial

B) transferring a case out of the circuit

D. How it works – Post-Trial Motions and Standards of Review

1. Courts on appeal only look at the law.

2. De novo review – look at the facts found and the law in question without considering what the trial court thought.

3. Appellate courts give wide deference to juries.

a. Rule 52(a) – “Findings of fact, whether based on oral or documentary evidence, shall not be set aside unless clearly erroneous.”

b.  Seventh Amendment – “no fact, tried by a jury, shall be otherwise reexamined” in court.

4. Anderson v. Bessemer City (SC)

a. π accuses Δ of sexual discrimination and district court agrees.
b. “Clearly erroneous” rule.

c. Judge in D.C. found facts based on oral testimony.

i. Court of appeals reversed.

ii. SC says DC was right in the first place.

d. SC says DC’s finding of facts should be upheld

i. Both appellate court’s and DC’s finding of facts plausible, BUT DC is the one who is the real fact finder.

ii. DC heard the testimony and thus has better judgment on credibility (behavior in person)

iii. Says courts of appeal only to determine if trial judge’s conclusions are clearly erroneous. NOT to indulge what appellate court thinks the outcome should have been.

5. Harmless Error (Standard of Review)

a. 28 U.S.C. §2111 – no appellate court reversal for “errors or defects that do not affect the substantial rights of the parties.”

b. Courts usually determine harmless versus harmful error by speculating about the likely outcome of the case in the absence of the error.
IX. Alternatives to Litigation – Arbitration

A. Arbitration – an arbitrator decides a dispute and issues an oral or a written decision after having heard both sides.

B. Arbitration differs form adjudication.

1. Parties design their own procedure.

2. Parties control the applicable substantive law (control what law will be applied/enforced)

3. Faster, cheaper, more private.

4. Arbitrators are experienced in the field of decision-making.

5. Arbitrator may decide a dispute more “softly” than court.

C. Lindland v. United States Wrestling Association
1. Dispute over who should go to the Olympics.

2. Under Stevens Act (for amateur athletes), Lindland commenced arbitration. Arbitrator Burns ordered a rematch, Lindland won, but USA Wrestling doesn’t accept this outcome.

3. From court’s perspective, doesn’t matter which side won. All that matters is that the arbitration is judicially enforceable.

4. Other wrestler tried to initiate his own arbitration, but court rejects this attempt.

a. unauthorized

b. Rule 48 of American Arbitration Association’s Commercial Rules – “arbitrator is not empowered to redetermine the merits of any claim already decided.”

5. Court enforces Burns award (the original arbitration) with writ of mandamus.

D. Arbitration allows parties to provide rules of procedures that differ dramatically from those in court.

E. Ferguson v. Writers Guild of America, West
1. Ferguson seeks sole story and screenwriting credit for “Beverly Hills Cop II.”

2. Writer’s Guild provides for arbitration process and sets out the procedure in disputes such as these.

3. Ferguson contests arbitration committee’s findings – raises seven contentions.

4. Court says judicial review of the committee’s findings restricted to considering whether committee demonstrated a material and prejudiced departure from procedures as specified by Writer’s Guild.

5. Court holds that, b/c he didn’t present contentions to the committee at the time, Ferguson did NOT preserve them for judicial review.

6. Lesson: When looking at FRCP, don’t give them a privileged position b/c arbitration rules can vary drastically.

F. Limits of Arbitration

1. Issues of public law are probably beyond scope of arbitration.

2. Arbitrators like judges but NOT part of judicial system ( can’t simply appeal the award. One way to make it appealable, though, is “Rent-A-Judge” systems.

a. Retired judges sit as “referees.”

b. eliminates waiting for trial AND permits appeal.

c. Drawback is that the $$$ ( inequitable (not available to all cases or parties)

3. Arbitration doesn’t’ help where a litigant wants something arbitration can’t give (such as a jury trial, use of discovery).

4. Because arbitration grows from contract, can object to arbitration on essentially contractual grounds.

5. Engalla v. Permanente Medical Group, Inc.
a. Medical malpractice suit that goes to arbitration pursuant to π’s health plan.

b. π claims Δ’s arbitration system is biased.

c. Arbitration came out of contract – Is contract faulty?

d. π contested based on “unconscionability” and fraud – Court says Δ’s actions not unconscionable, but more like fraud and waiver. But, because suit was about fraud and unconscionability, court finds arbitration agreement okay on unconscionability, but not so much on fraud.
e. Court holds that the Δ’s arbitration process isn’t so good.

f. Lesson: In this type of closed universe, you have to be a little more cautious in seeing if the contract is a sensible one that represents BOTH sides.

