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Jurisdiction and Commencing the Case
1. Complaint requirements: Rule 8(a)

a. Jurisdiction: Must show that court has jurisdiction over people and subject matter (Gordon v. Steele)

b. Claim: short and plain statement showing that pleader is entitled to relief. Rule 8(a). 
c. Demand for relief: common law vs. equity.  Would relief be available if successful at trial? Harm without legal causes aren’t addressed by the court. Damnum Absque Injuria.

2. U.S. Const, Art. III, sec. 2; 28 U.S.C. § 1331-1332 – limits to federal jurisdiction

3. Service of complaint: Rules detailed in Rule 4. Must be reasonably calculated to give notice. (Greene v. Lindsay)

Pleading

1. Common law court remedies were generally monetary damages, though replevin and ejectment have equitable character.  Remedies must address only the wrong in question.

2. Equity courts remedies more likely to include actions

3. Common law pleading used a writ system and therefore defined disputes well

4. Code pleading (People ex. rel. Dept. of Trans.) requires factually detailed complaints, with facts tied to each legal claim

5. Notice pleading (Rule 8 (a)) requires only broad discussion of facts to show entitlement to relief

6. Reasonable belief in the charges made: allegations must have reasonable possibility of being true. Rule 11 (Business Guides v. Chromatic Comm. Ent.).

7. Lax pleading important when discovery is necessary to substantiate claims (Leatherman)
8. Heightened pleading for fraud and mistake: defines heightened pleading standard for fraud and mistake. Rule 9(b) (Olsen v. Pratt & Whitney Aircraft)

a. State of mind can be averred generally.  

b. Expressio Unius
9. Failure to state a claim: failure to state a claim in which relief can be granted. Rule 12(b)(6) (Haddle v. Garrison).

10. Right to sue state despite general immunity if due process violated by state according to 43 U.S.C. § 1983 

11. Specificity in relief is under-compensatory because specific claims are hard to prove.

12. Substitutionary Damages (U.S. v. Hatahley) – Compensatory damages = restore injured party to pre-harm position;

13. Punitive damages: (1) punish and (2) deter and avoid of under-compensation.  We don’t want to over-deter; damages ought to be tied to market (Hatehley), level of harm, reprehensibility (Honda; BMW)
a. Substantive due process requires checks on punitive damage awards that are “grossly excessive” (BMW)

14. Injunctive relief is appropriate when remedy at law is not adequate; stops from doing something.  Good for property (e.g. right of publicity, trade secrets) (Sigma).  More likely when damage would be intangible or hard to assess.

a. Preliminary injunctions only if power to grant permanent injunction if successful

b. Posting of bonds

15. Burden of pleading/production/proof (Gomez) – who must plead what is to be proved? Who must do something at trial to put issue in play?  Which party must show their version of the facts is right to prevail?

16. Waiver of 12(b) defenses is covered in Rule 12(g-h) – if you don’t make a 12(b) motion (jurisdiction, venue, insufficiency of process) in pre-answer to complaint stage, you cannot make it later (except 12(b)(6))

17. Affirmative defenses are necessary when general denial is not sufficient answer; must be raised in answer or else waived. Affirmative defenses include: arbitration and award, assumption of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, injury by fellow servant, leaches, license, payment, release, red judicata, statute of frauds, statute of limitations, waiver and any other matter constituting an avoidance or affirmative defense.  Rule 8(c) (Layman/Zielinski)
a. Proving something is not true is not an affirmative defense

18. Answer to the complaint should address each paragraph separately admitting or denying averments.  If without knowledge, say so, this has the effect of a denial.  Rule 8(b).

a. Judgment on the pleadings under 12(c)

b. Any admission is non-prejudicial if it admits a complaint

19. Amendment must given when justice would be served. Rule 15(a) (Aquaslide)
20. Relation back tests when amendment is acceptable: whenever claim asserted rose from conduct asserted in original pleading; easier to attempt the earlier filing is made. Rule 15(c) (Moore v. Baker/Bonerb).

Information Gathering

1. Exam hint: Note what each party needs to prove its case.  Check for relevancy to cause of action.

2. Scope of discovery includes any matter, not privileged, relevant (aka what you need to know to prove/deny) to the claim. Rule 26(b)(1) (Blank v. Sullivan/Steffan v. Cheney) 

3. Work product limitations mean that there is only discovery of case materials (work product) if substantial need and undue hardship imposed to get otherwise. Rule 26(b)(3) (Hickman). Can get relevant materials from other parties not created for case. (Rule 45).  Difference between work product and fact witness.  Protects documents, not underlying facts. 

4. Limitations for privilege exist in attorney-client situations.

5. Protective orders can be issued to protect against annoyance, embarrassment, oppression, or undue burden or expense pursuant to Rule 26(b)(4)(b) (also “non-sharing” protective orders to protect from  competitors) (Chudasama)

6. Testifying experts (not simply fact witnesses) can be deposed. Non-testifying experts info can only be discovered on showing of exceptional circumstances. Rule 26(b)(4) (Thompson/Chiquita)

7. Good faith requirement for discovery requests. Rule 26(g) (Chudasama)

Pretrial Process and Dispute Resolution

1. Preliminary relief can only be granted by a court if it has the ability to provide similar permanent relief if the person receiving the preliminary relief eventually prevails at trial

2. Balancing test used by courts to determine whether to grant preliminary relief.  Courts measure the likelihood of the party moving for preliminary relief eventually winning along with the harm to him if relief is not granted against the same factors for the nonmoving party.

3. Pretrial orders to appear are made by judges, often for the purpose of settling a case.  When parties fail to obey such orders, the judge may issue sanctions, including those in Fed. R. Civ. P. Rule 37.

4. Summary judgment is appropriate where there is no “genuine issue as to material fact” that would allow a jury to find for the other side.  It challenges the sufficiency of the evidence the other side has gathered during discovery (no genuine issues as to material face), rather than the sufficiency of the party’s legal claim. (Rule 12(b)(6) vs. Rule 56)

a. Can be rendered on liability even if damages are still in dispute.

b. Can award damages if they are not in dispute. Rule 56(c).

5. Burden of showing a lack of evidence is on the plaintiff. (to win motion for summary judgment if plaintiff files) or producing evidence to show why a motion for summary judgment isn’t appropriate (if defendant files)

The Trial

1. Right to jury trial exists if one would have existed for the claim in question in England in 1790, or in the closest analogous case.  If no close analogy look to nature of relief requested.  Terry test. 

a. Common law courts: Torts, breach of implied duty in contract, copyright, fraudulent conveyance, and frauds actions that ask for money damages were heard in common law courts. 

b. Equitable courts: heard cases including contract rescission, patent infringement.

c. Parties must request jury trial or the right is waived.  Rule 38(a).

d. Objection to jury instructions under Rule 51.

2. Mixed legal and equitable claims means that the demanding party is entitled to a jury trial on the legal claims first and the facts fact by the jury control the factual issues the equity claims share with the legal ones. (Beacon Theaters)

3. Directed verdict (j.m.l.) is appropriate after a party has been fully heard on an issue if there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue.  The motion must be made prior to the submission of the case to the jury.

a. Ex: Reid. No evidence to show that cow went through hole. Chamberlain where evidence did not contradict. (watch out for this)

4. Renewed j.m.l. as j.n.o.v. after the jury has come back with the verdict.  Rule 50(b)

a. No legally sufficient evidentiary basis for a reasonable jury to find

5. New trial may be granted if (1) the trial procedures were flawed or (2) the jury has come back with a verdict “against the great weigh of the evidence” though not strong enough to allow a party to prevail on j.m.l.  Judge can’t act as 13th juror, but otherwise has wide discretion. (Lind, Peterson)

a. Decision for new trial can only be reversed for abuse of discretion

b. A court may grant a j.m.l. and, in the alternative, a new trial

c. Exam hint: Easier to appeal on issues on law (de novo) than on fact.  Hard to appeal discovery.
Appeals

1. Final judgment – must appeal from a final judgment in most circumstances. 28. U.S.C. §1291.

a. Harmless errors do not warrant a new trial

b. Cannot introduce arguments not used in lower court

c. Can appeal damage award by asking for new trial or remittitur
2. Exceptions to final judgment rule: (1) Preliminary injunction (2) Certification (rare; not used in factually messy disputes) (3) Mandamus (4) Collateral order doctrine (which failed in Lauro) 28 U.S.C. §1292

a. Watch out for Cohen exception (see Lauro), where right would be destroyed if there was a trial.

b. Must have adversity to appeal

3.  “Clearly erroneous” is the standard used by appellate courts to overturn a finding of fact by a trial judge, whether based on oral or written evidence. Rule 52(a), Anderson.  

a. No deference for decisions of law (de novo).

Alternatives to Litigation

a) Arbitration differs from mediation in that a court will ultimately enforce the arbitrator’s award.

b) Rules to arbitrate are very different from Fed. R. Civ. P. and sometimes would not be constitutional if used in a courtroom.  Courts often do not concern themselves with the validity of arbitration mechanisms (Lindland, Ferguson).

