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I. Negligence, Strict Liability and Bargaining


A. Intentional Torts

1. Vosburg v. Putney (p. 4)—A kicks B, A pays.



2. You take your victim as they come in an intentional tort.

3. Torts = actual damages; contracts = actual damages, but only up to average/expected damages.

B. Alternative damages = remove bonus conferred by tort (unjust enrichment)

1. E.G., Save $10 by not building smokestack, pay $10; even if cause more than 10 in damages.

2. Mohr v. Williams (p. 12)—Doctor operates on other ear instead; the benefit patient incurs from the good operation is subtracted from the tort of nonconsensual surgery.


a. Unambiguous benefit


b. Knew she wanted this doctor (no market problem)

C. Information forcing rules

1. If you bring your computer in for repair and the average loss for nonuse per day is $500, that’s as much as you can collect if the repairman delays the return of your computer; if you will be losing more than $500 per day, we want you to tell him that so he can prioritize work; might cost you more, but it’s worth more to you.

2. Hudson v. Craft (p. 23)—Boy hurt in carnival fight; normally a volunteer combatant cannot collect, but since the purpose is to discourage such fights, allowing the combatant to recover will influence him to report the fight.

3. Madsen v. East Jordan Irrigation (p. 664)—Blast makes mother minks eat their young; true that blasting is normally strict liability, but this is not a foreseeable result; better solution is for rancher to separate the mother minks prior to blasting because he’s the only one that knows this will happen; since didn’t contract together the first time, finding the blaster not liable will force best result next time.


D. Emergency Rule

1. HYPO: Fire extinguisher used to save car that’s on fire; you can recover cost of recharging extinguisher

2. There is no time to bargain in an emergency, but whenever the law assumes you would have bargained ahead of time for a benefit in an emergency, you will pay; want to encourage rescue.


E. Unasked for benefit

1. Man secretly installs new elevator at night; cannot collect, even if you really did want the elevators because you did not ask for the benefit and no opportunity to bargain.


F. Only wrongdoer pays (Negligence Rule)

1. Courvoisier v. Raymond (p. 35)—C shoots a constable in the middle of the night while under attack by robbers; no recovery

2. Ploof v. Putnam (p. 53)—Boat not allowed to dock in an emergency; boaters recover from dock owner.

3. Brown v. Kendall (p. 115)—Owner of one dog breaks up dog fight; doesn’t recover because already has incentive to save his dog; had it been a passerby, then would recover because no other incentive.


G. Win-Win

1. Vincent v. Lake Erie Transportation Co. (p. 56)—Steamship stays lashed to dock in a storm; no where else for them to go, but still pay; want to encourage people to build docks for the future and still less money than if the ship was destroyed in the storm.


A. Rule matters to pier owner, otherwise loses pier

B. Rule doesn’t matter to ship owner because will have to pay more in future in order to dock or pay for dock right now.


H. General Average

1. Mouse’s Case (p. 56)—Evidence problems, unsure how bad a storm it was and what exactly was thrown overboard; rather than try to rely on honesty, etc., the rule is that we add up everything on the boat when it sets off and anything lost is compensated by what remains.

2. It’s a form of strict liability because no need to prove negligence, only that it’s no longer there. 

3. Excludes people (too valuable), gems and certificates (too small and expensive)


I. Government Seizures

1. HYPO: Boeing 747s—government pays when it takes your property during wartime because it wants you to continue to build planes in peacetime so they can seize them in event of a war.

2. HYPO: Draft—government doesn’t pay you for the draft because enough incentive to keep having kids during peace.


J. Contracts cases

1. Stone v. Bolton (p. 148)—Woman hit by amazingly long hit from cricket pitch; ultimately no liability found because cricket pitch was across a road so government said he house was far enough away; person with most knowledge, i.e., the city board, must act.

2. HYPO: 84 Lumber next to a driving range and tractors get hit by golf balls; two sides should reach the most efficient agreement if they can contract together (Coase Theorem).


K. Strict Liability

1. Fletcher v. Rylands (p. 120)—Neighbor builds a water reserve which floods plaintiff’s mineshaft; when you create a dangerous situation, you are strictly liable for the results.

2. HYPO: Keeping a tiger in your backyard; even if you weren’t negligent, if the tiger causes damage, you pay for creating a potentially hazardous situation.

3. The List:
Vincent v. Lake Erie (win-win)



Old British Fires (evidence problem)



General Average (evidence problem—partial payment)



747s seized



Grazing Cattle in Exodus (win-win)



Blasters (evidence problems)



Water Hoarders (info-forcing)



Innkeepers



Common Carriers (freight only)



Wild Animals (usually due to negligence so shortcut)

II. Moral Intuitions and the Hand Formula


A. The Trolley Problem



1. Courvoisier v. Raymond (p. 35)—Justified

2. HYPO: Brake into car to save freezer; okay because want to save life; no recovery from hero.

3. Turn trolley and kill one instead of five? Yes

4. Cut up one patient to save fine? No

5. HYPO: Break into store to send supplies to flood-ravaged Bangladesh; not okay, pay.


B. Discretion is bad; moral intuition tells us to avoid allowing discretion.

1. If you have to do something, i.e., self-defense then don’t pay or would choose to pay if win-win



2. If have a choice of doing something, you must pay if you hurt someone

3. Bird v. Holbrook (p. 42)—Defendant sets up spring gun on other side of walled garden; plaintiff goes to recover pea-hen from garden and gets shot; recovery because it’s just plain wrong to not warn anyone; only plus is no discretion.


A. Good in that everyone is the same


B. Bad in that it kills everyone, no leniency


C. Redress: You have right to defend, but not take back.

1. Kirby v. Foster (p. 50)—Employ takes money he feels he’s owed and quits, father and son beat him up to get the money back; they are found liable

2. Rule: You can rightfully take back your money, but you can’t breach the peace in the process; that’s what the justice system is there for.

3. HYPO: Coffee turns out to be $41/ pound; cannot use violence if doesn’t take it; all depends on how easy/hard it is to sue


D. The Reasonable Person

1. Daniel v. Evans (p. 178)—Plaintiff recovers because minor driving a motorcycle which is an adult activity; liability for kids based on age, experience and wisdom

2. Breuning v. American Family Insurance Co. (p. 182)—Woman drives her car into a truck because she thinks she’s Batwoman; there is no liability if it was her first hallucination; each additional vision, however, increases likelihood of liability because it becomes a known risk; concern is that you will lie about visions.

3. McGuire v. Almy (p. 31)—Insane woman strikes her nurse during a fit; still has to pay; ??????????????????????????????

4. Hammontree v. Jenner (p. 157)—Man has unexpected seizure while driving; cleared by state to drive again once on medication; had seizures in the past, but now supposed to be okay; don’t want to take away someone’s ability to drive.

5. Roberts v. Ring (p. 175)—100 year old driver runs over 7 year-old boy; negligence is judged by average person not by 100 year-old with bad sight and hearing; boy might be contributorily negligent, but liability will depend on whether we want to discourage man from driving or make parents watch their kids better.


E. Fireman’s Rule

1. If a fireman dies in the process of putting out a fire, never liability, even if fire negligently started; want to encourage people to call the fire department (win-win)

2. Fletcher v. City of Aberdeen (p. 185)—blind man falls into improperly marked pit; liability because individual actor of workman; must maintain basic standard of care; won’t discourage good behaviour of burying pipes by city.

3. HYPO: City fails to plow streets; no liability because alternative remedy, vote ‘em out

4. HYPO: Snowplow rams you when going too fast; city pays because not going to know about it on mass to vote on and no control over individual behaviour.

5. HYPO: Ambulance doesn’t respond to 911 call immediately; no liability because 911 relatively new and want city to have rapid response system.

6. HYPO: GPS system on cell phones doesn’t work; no pay because want to encourage innovation.


F. Incremental Damages



1. Strict Liability = pay everything no matter the size of the infraction



2. Negligence = don’t pay until negligent, then pay everything.

3. Incremental damages = smoothes the curve; pay according to the damages done




A. Prevents overcare




B. If undercare, still pay even if not negligent.



4. Note: bigger the penalty, the more you avoid the cliff


G. Calculating Risk

1. Blyth v. Birmingham Water Works (p. 189)—Water supply goes wrong so cannot fight fire; the water company a monopoly, but does not pay




A. Not negligent; pipes properly installed




B. Not strictly liable, because evidence available

C. Spreads payment: if water company liable, spreads costs evenly among houses (rich and poor); since lose, homeowner must buy insurance which is dependent on size of your house

2. Eckert v. Long Island R.R. (p. 191)—Danger invites rescue; must pay to encourage future rescues; that’s what the R.R. wants anyway because if person believes he can save kid, most likely can and want him to do so (win-win)

3. U.S. v. Carroll Towing Co. (Hand test) (p. 200)—If the Burden (B) of preventing an event is less than the Probability (P) of an event occurring times the Injury (L) that event would result than a party must shoulder the burden or be found liable (B < PL)

H. Custom

1. The T.J. Hooper (p. 214)—You get what you pay for, so no liability for not having latest technology, but must have 1) a choice, 2) communication to know options and 3) the component; encourages free markets so all customs depend on whether or not we trust the marketplace; tugboat pays here because there is a virtual monopoly and no other way to effect change. 

2. HYPO: Mid-year change in course offerings from 50 to 8; can claim relied on having 50 classes; if raised number of classes, you wouldn’t pay extra, though; so would not win.

3. HYPO: Get rid of security guard at school and someone is hurt; you can win because implied duty to care for you, i.e., clear harm from loss of security; must show what custom is giving you.

4. Brune  v. Belinkoff (p. 220)—malpractice suit based on customary amount of drug, but plaintiff claims it was excessive; leave negligence otherwise never get any doctors; must rely on custom of doctors and doctor’s must in turn disclose to patients.

5. Trimarco v. Klein (p. 220)—landlord didn’t replace glass shower door; custom to use glass at time of installation; manufacturer not liable because difficult to track down all the doors; called retroactive liability because didn’t exercise proper care based solely on what we know now; the manufacturer is only responsible for what he knew at the time.

III. Statutes, Shortcuts and Uncertainty


A. Criminal Statutes



1. Upfront regulatory rules; if you screw up initially, you pay initially



2. Strongly pre-emptive: tells you what you can and cannot do.



3. PLANET: Eros Asteroid




A. One side, only pay for cause if drive negligently




B. Other side, lots of speed traps, but don’t pay for causing harm




C. Both sides drive the same way

4. Osborne v. McMasters (p. 252)—Drug store clerk sells poison without label; negligence shown by statute mandating labels; on Eros, we wouldn’t bother with tort if it’s a statutory violation; statute is a short-cut to finding liability; fines may not be enough of a deterrent

5. Hammond v. International Harvester (p. 254)—Plaintiff injured when fell from tractor which was not equipped with roll-over cage that was later required by OSHA; statute seen as strong presumption of dangerous design.

6. Gorris v. Scott (p. 255)—Sheep not properly penned under a health statute were washed overboard; no instant liability from statute because that wasn’t the purpose of the rule; short-cut doesn’t work here; not difficult to enforce statute under purpose of statute, just trace illness back to cargo inventory

7. Stimpson v. Wellington Service Corp. (p. 257)—Truck breaks a pipe under the street because it exceeds weight limits; defendant claims statute was strictly for potholes; court says still liability due to causal relationship; statute would be otherwise difficult to enforce.

8. DiCaprio v. N.Y. Central Railway (p. 256)—Defendant failed to erect fence to keep livestock off the tracks; recovery denied when young boy got on to tracks; if it’s a pure outcome system, cattle will eventually die and ranchers will sue.

9. Brown v. Shyne (p. 262)—Man pretends to be doctor, but has no license; treats woman causing an injury; must show that he didn’t not use the proper skills of the profession, i.e., must show an actual injury; assumption is, if you don’t have a license, you will screw up and cause an injury or get one; no huge cliff from accidental lapse of license

10. Martin v. Herzog (p. 259)—Buggy traveling without lights is hit by another; defendant tries to claim automatic negligence from lack of lights; Cardozo says works only if absence of the lights was the cause of the harm; in other words, must be contributory negligence, not just negligence per se.

11. Ross v. Hartman (p. 266)—Defendant left keys in a truck; the truck was stolen and the plaintiff was run over; purpose of the statute is to foil theft; only way we catch violations is due to theft; people might not care if their cars are stolen which raises our insurance premiums (collective action problem); therefore, must comply with statute or else liable for harm caused, even if it’s personal injury.

12. Vesely v. Sager (p. 270)—Restaurant serves drunk who injures third-party; liability because statutory duty not to serve alcohol to a drunk; short-cut to Carroll Towing formula


B. Assault



1. Threat(Assault(Battery spectrum




A. Rarely is threat actionable




B. Civil assault/imprisonment = must show intent; not negligence

2. Coblyn v. Kennedy’s Inc. (p. 76)—Plaintiff was held for interrogation when he was suspected of shoplifting; while the defendant may have had honest suspicions, you cannot hold someone against their will without being liable.

3. Blackout at Tiffany’s—Cost of liability worth it because even if you have to pay for lost time, you may get thousands of dollars in jewels back; strict liability for unreasonable imprisonment.

C. Judge and Jury

1. Baltimore & Ohio R.R. v. Goodman (p. 280)—Man killed on railroad tracks; separation between judge and jury; judge announces laws and jury finds facts; encourages judges to let juries find facts on their own, less chance of being overturned; judges try to help by giving juries short cuts.

IV. Preponderance of the Evidence (291-317, 407-24)


A. Res Ipsa loquitor

1. Byrne v. Boadle (p. 292)—barrel of flour falls from single warehouse with one owner and hits plaintiff; court finds obviously defendant had control of the barrel (“the thing speaks for itself”)and defendant must show he was not negligent, i.e., burden shifting



2. Requirements for res ipsa loquitor:



 
A. Event must not ordinarily occur in the event of negligence

B. It must be caused by an instrument or agent within the exclusive control of defendant

C. No contributory negligence by plaintiff

3. Nothing wrong with moving toward strict liability when there is no moral hazard


4. HYPO: Banana peel in supermarket; doesn’t count for res ipsa because to show completely in control of defendant (how long was it there for); would go to jury.



5. Purpose: error minimization

A. HYPO: Rodeo promoter (2/21 notes); hand out tickets/stubs; may win for a certain number of patrons because of sheer numbers, but when we know there was something more he could have done and didn’t we make him pay

6. McGonical v. Gearhart (p. 304)—information forcing; normally X-ray grenades to make sure they are okay; here the company destroyed the X-rays; since they could have kept the X-rays to give us evidence, they are liable.

7. Pfaffenbach v. White Plains Express Corp. (p. 296)—info forcing; plaintiff injured when defendant’s car came across the center line; the court said that doing so was prima facie evidence of negligence subject to explanation by the defendant.

8. Colmenares Vivas v. Sun Alliance Insurance Co. (p. 299)—escalator; who controls it? can’t sue the escalator comp. because not there to take care of it



9. Res Ipsa really applies when the thing doesn’t speak for itself; 

A. Defendant in control of thing: burden of proof switches

B. Personal injury = low moral hazard

C. Error modification: defendant in best position to aid legal system

D. When something odd happens and you have control = info-forcing

B. Chart o’ liability:

1. Hypo: lightening hits student during make-up on boat = 0.1 liability

2. Hypo: 1/100 hit and run for all defendants <1.0 (Sue all 100)

3. Hypo: 3 contracts to move one generator to 3 warehouses; damaged generator = 3.0

4. Hypo: 2 buildings, 2 owners, 1 person hit with one barrel = 2.0

5. Byrne v. Boadle = >9.0

6. Hypo: Elevator wallet theft with 4 people = 3.0-6.0

7. Ybarra = 6.0 (Levmore likes it; info-forcing; someone saw something and should come clean)

8. Hypo: Tiffany’s lock-up during blackout; an intentional but reasonable tort = 7.0 

9. Vosburg = 10.0 liability

C. Over extraction:

1. HYPO: Elevator pickpocket If there’s $200 in the wallet, everyone in the elevator will owe $300 (including the victim); if one guy returns the wallet, everyone gets their $300 back

2. It’s incentive to return wallet otherwise you lose $100 if you’re the criminal

3. Note: victim out $500; prevents moral hazard but may be really screwed.

4. Ybarra v. Spangard (p. 308)—shoulder injured during surgery for unknown reason; chances 1/6 that a particular person misbehaved; force one person to fess-up; info-forcing; innocent doesn’t want to pay, has to talk

A. HYPO: if Ybarra one at a time less likely to win because don’t know which of the six did it

B. Also respondeat superior: big guy responsible for little guy: master-servant rule so if the nurses did something wrong, the doctors are still liable

D. Joint and Several Liability

1. Summers v. Tice (p. 407)—two hunters fire at third party and one bullet hits; not enough probability (only 50%) but still find liability

2. HYPO: 2 buildings, 1 barrel, 1 injury; If two separate owners, neither pays because we don’t know who did it; one behaved badly, but one behaved well and law uncomfortable at guessing

3. ????????? If one owner still might not pay unless plaintiff can show which building acted badly because don’t want to encourage putting warehouses in different names or different places (don’t want to force companies to be small entities) ????????????????????????



4. Rules (error minimization comparison): 

A. Naked statistical evidence is not enough to cause liability (no-recovery rule)—charge both defendants; you get too much payment or not enough payment

B. No recovery rule looks better the more we think plaintiff could have gotten more evidence

C. Preponderance of evidence will cause liability; lowest error cost; if two parties, charge the one with the higher probability; if 60-40, charge 60; more-likely-than-not rule

D. Probabilistic—charged according to your percentage of liability, i.e. how much of total we think you caused; seems precise, but generates a higher error cost than preponderance

E. Partly probabilistic—only if there is a preponderance of evidence do you pay so only A at 60% would pay $60 while B at 40% would not pay anything; part of the error is borne by the victim; less error than straight probabilistic if the chances of A doing it are higher

5. HYPO: Hurricane prediction model Princeton = always 20% off, but don’t know which way; MIT = very accurate, but 1 in 4 times it’s very off




A. Greater error = greater costs




B. Big errors to be avoided at all costs therefore live with 20 %


E. Error Minimization and Information Forcing Rules

1. Komenski v. Hertz (handout 3/1)—driving rental car on highway during blizzard; swipes car off road; car sues Hertz, but all trucks look alike, only 85% likely it was a Hertz truck; hold for plaintiff because there’s no more information to be had and still more likely than not

2. Weed Hoppers of Utah—defective bolt causes plane crash; one distributor for 90% of bolts; hold for plaintiff; no more information to be had; can’t further narrow the field

3. Smith v. Rapid Transit (Blue Bus Case)—plaintiff hit by Blue Bus; 90% of buses owned by one company; hold for defendant because plaintiff could have found more information on whose bus hit him, e.g., check the routes

4. Garcia—fencing team member injured by split saber; team captain throws broken blade in box with other broken blades; only 2 companies make blades; should have kept blade separate, have to minimize your own risks; plaintiff could have had that extra information, but now just 50-50 chance.

5. RULE: Only make exceptions to the Preponderance of evidence rule when we think plaintiffs can do more to get information = error minimizing


F. Recurrence can be seen as a proxy for negligence

1. Sindell v. Abbott Labs (p. 411)—DES to “cure” morning sickness caused birth defects; problem is matching drug users to appropriate companies; Playing by the numbers looks better the more you have recurring cases; more likely large numbers will even out errors

2. HYPO: toll bridges, instead of everyday, once a month at much higher cost; problem = mismatch, get tourists instead of commuters; Solution= market share rule: is to make all manufacturers pay into one pool and pay all plaintiffs from that pool; need a large number of plaintiffs and multiple defendants; matched up in the long run; becomes error-minimizing

3. Note: need large numbers and need to continue to pay into pool even if you have one good record keeper; also need big market share 

4. Smith v. Rapid Transit (Blue Bus) application: ask for 90% instead of 100% and then court not uneasy about awarding recovery because very likely that they did it and will still go get info if want total recovery; based on market share principle


G. Bottom line on Preponderance of Evidence

1. No recovery looks better the chances are the plaintiff could have done some discovery

2. Probabilistic recovery looks better with the law of large numbers, i.e., recurring cases

3. Otherwise, preponderance of evidence rule works best, i.e., lowest error, despite our dislike of cliffs.

4. HYPOS: 3 buildings, 3 barrels, 1 hit; 2 buildings, 1 barrel, 1 hit; 2 buildings, 2 barrels, 1 hit

A. 3 buildings: all wrongdoers, but no preponderance; if recurring, more likely to find liability; 

B.3 barrels more important than fewer people = more wrongful conduct going on


C. 2 buildings: Only 50% chance of getting the right guy

V. Multiple Causers


A. Contributory Negligence

1. Butterfield v. Forester (p. 320)—Man thrown from his horse while riding too fast down a street and running into a negligently placed obstruction in the road; plaintiff also at fault so no recovery.

2. HYPO: Driver makes a three-point turn in alley, tail sticking out into the road, rule is no turns in alleys; if contributory negligence found = no recovery.

3. Difficult to solve roadblocks in real world with torts because with ordinary care, there will never be accidents (no incentive not to build roadblocks; also don’t want speeding


A. Probably enough disincentive to speed already

B. No contributory negligence rule is enough to discourage roadblocks. 

C. No contributory negligence may result in too high of a payment for roadblock so no recovery, but fine roadblocker

4. Rule for Contributory Negligence: Plaintiff’s action for negligence is barred if his own negligent conduct is a substantial factor in bringing about his injury, and there is no rule restricting his responsibility for it.   

A. Note: This is different from mitigation. Contributory negligence  refers to liability; mitigation refers to damages.

5. Fuller v. Illinois Central R.R. (p. 344)—Old guy blocks the railroad tracks; train was going too fast and should have seen him on the tracks; court holds that the train had the “last clear chance” to avoid the accident; essentially, blocking the tracks was only a mild bad act in comparison to not paying attention by the train.

6. Seat Belt Defense:  Derheim v. N. Fiorito Co. (p. 338)—Car accident due to defendant’s illegal turn; plaintiff was not wearing a seatbelt, though; rule was, no seatbelt = no recovery; the more preferred route is that seat belt defense might cause some comparative negligence and mitigation of damages that defendant is liable for. 

A. Is recurrence prevented?  If speeder wins, you might be inclined to wear a seat belt, although you would probably wear it if you thought if you ran into a pole, you’d be safer.  

B. Probably, the rule makes no difference, or trivially if at all.  

C. There were some states killed the seat belt defense, by statute and referenda – causing a fine if you are stopped for something else, but that it is not a defense in a tort suit.


B. Assumption of Risk

1. Gyerman v. U.S. Lines Co. (p. 325)—Longshoreman sees palettes are improperly stacked; tells supervisor, but must go back to work; injured from palettes falling; longshoreman is a little negligent in returning to work; defendant is very negligent; with only two choices (full or no recovery) court picks full.

A. Defendant now has incentive to behave better and hierarchy of union works

B. With defendant behaving better, longshoreman’s behaviour won’t matter

C. No recovery would have meant defendant never has incentive to improve behaviour , but longshoreman has incentive to act as an expert and not work unless he’s sure it’s safe

D. If all longshoreman are experts, however, defendant will never be negligent and can continue to stack badly.

2. HYPO/ Meistrich v. Casino Arena (p. 363)—Michelle Kwan is skating, notices ice is hard and tells management, but continues to skate; Kwan hurts herself on some difficult trick; contributory negligence is found from assumption of risk; because you’re such an expert, you shouldn’t have continued skating if the ice was dangerous


A. If Kwan collects, ice rink will maintain ice better


B. If Kwan doesn’t collect, she’ll stay off the ice next time

C. Kwan doesn’t collect because she’s an expert and no other way to influence her behaviour; court knows a non-expert will eventually hurt themselves and collect


D. Anyone could be a longshoreman, but not everyone is Kwan

3. Definitions

A. Primary assumption of risk = D not negligent or had no duty to protect P

B. Secondary assumption of risk = D is negligent and has a duty, but something about P means no recovery

4. HYPO: Skier goes down double-black diamond and is very injured; P says shouldn’t be allowed down there or you should have better prepared slope; D says assumption of risk


A. More than one run for variety of skill levels


B. Since P gets to make the choice = assumption of risk

5. LeRoy Fibre Co. v. Chicago, Milwaukee & St. Paul Ry. (p. 334)—Sparks from passing train light haystacks on fire; if perfectly behaved, still spark a little (50 ft.) and if very badly behaved spark a lot (200 ft.); if haystacks are 70 ft. from tracks, was the farmer contributorily negligent

A. Ideal: Find out joint maximization result and hold that as negligence line (say 85 ft.)

B. Incentive to behave well because you will pay if other party is behaving well and you aren’t.

C. If both behave badly, will recover once then other party will recover so eventually behave well.

D. Key point is that you cannot rely on the other party to behave badly, so you must behave well or risk no recovery/pay.


C. Comparative Negligence

6. HYPO: River with chemical dumpers A and B; damages are $100K; alone A would pay $40K and B $45K to clean the river, but together A will pay 9000 and B will pay 1000; communication very costly here; Solutions:

A.  Find cheapest party (A) and make them pay; version of least cost-avoider; in the future that party will pay or take precautions.

B. Find grossest causer (B)

C. Both liable so both pay equal


i. Both pay $100K as over-precaution

ii. Both pay ½ of $100K as Rule of Divided Damages; knowing rule, A will spend $40K and be safe; B might then spend $45K on precautions or just count on A to take full precautions or will spend only $1000 as part of joint maximization rule; A might spend $9000 instead and B would do one of the above, etc.
iii. Note: If the goal is efficiency, want them to settle on 9K-1K solution with $40K the next best option

D. Comparative fault: 

i. A has bigger portion of joint-maximization rule so A pays 9/10th of damages

ii. B pays 90% because they only had to do a little thing and still didn’t do it (Levmore’s mom rule/Finger in the manger)

iii. Pay in proportion of 40-45

iv. Divide according to causality, not fault in failure to pay

7. Impure comparative negligence—same as divided damages only wrongdoer does not get money




A. HYPO: Two bad drivers cause crash





i. P is 70% bad





ii. D is 30% bad

iii. Not all or nothing, but reduction of damages in proportion to badness; so don’t collect if you’re really bad/have unclean hands.

B. As long as you don’t know who’s acting badly, you have an incentive to act well.

8. HYPO: If A-9 and B-1 and damages=100

A. B will do 1 to save 10

B. If damages 12, B pays 1 to save 1.2

C. Bigger guy has to pay a bigger share when numbers get close; not what we’d expect from moral intuition

9. HYPO: River with 5 dumpers; each puts in 100 units; ecosystem could handle 300 units; A could have prevented for 16, B for 55, C for 300

A. Could make them pay according to what it would have cost them to prevent (A pays 16)

B. All 5 need not prevent all dumping because river can handle 300 units; only two cheapest cost avoiders should prevent dumping

C. If don’t know all the information, divide damages by 5 (20)

D. Everybody who would have paid more than 20 will not prevent, just pay damages.

E. If don’t clean-up, try to make neighbors do it = playing chicken like with haystacks; don’t know who else will be badly behaved.

F. As long as one is good, it puts pressure on the others

10. 2 guys driving to D.C.; one drives 80, one 85; crash and your hurt, argue the other guy was driving dangerously; you’re also driving badly so no recovery; if the other guy is driving 115, so far out of proportion that you collect (no assumption of that risk)

11. Knight v. Jewett (p. 387)—Co-ed football game and woman is hurt when guy plays too rough; sorting process doesn’t work out because each party assumes deal is to their liking; primary assumption of risk would be if you said let’s play rough and got hurt; here, no recovery because don’t want to appear sexist


D. Joint and Several Liability

1. Kingston v. Chicago and Northwest (p. 400)—Two fires, one set by a person, the other of unknown origin; either could have destroyed plaintiff’s property; had both fires been of known origin, each fire-starter would be individually responsible for the entire damage; just because the plaintiff cannot identify one source, doesn’t mean the known fire-starter gets off without paying.

A. Factfinder should know it is more likely than not that you were bad.

B. If you are not negligent, you don’t pay

C. If we know for certain that one fire was started by lightening, then negligent actor doesn’t pay (just lucky)

D. If lightening strikes three days later, no recovery because owner was still going to lose his house anyway

E. If defendant didn’t pay when the other source is unknown, he’d have incentive to start other fires, in the hopes one would be of “unknown” origin and he’d get off.

2. HYPO: Shoot a person who has a heart attack and dies before you fire; the defendant is just lucky and gets off.

3. HYPO: I kick your knee, but you needed the same operation on it anyway; no liability (think incremental); it’s a lot of work to separate out what was already necessary and how much worse I made it; only attempt it if we have good data


A. Note: Last second of trial is cut-off point for liability

4. HYPO: Felony-murder case, fire starts on 5th floor, burns up on 6th, then fire on 2nd floor; firemen caught in place by second fire and one fireman dies; conviction on felony-murder for arsonist.


A. Know who started the fire on the 5th floor


B. Don’t know who started the fire on 2nd floor

C. Conviction is to prevent the arsonist from starting more fires to escape conviction

5. HYPO: Same facts as the felony-murder case above, but know the first fire-starter could not have started the second fire; if not convicted, our rule still works because we just don’t want him to try and start other fires; if convicted, okay because rules are overbroad and better to have a simple rule.

6. HYPO: Victim backs up without looking and car goes into open sewer hole; A comes out with a two truck and makes it worse; jury says V is 10% responsible, A is 30%, and B 60% with damages at $1000; so V owes 100, B owes 600 and A owes 300.


A. Passenger W in car has damages = 1000 with 0% liability

B. A pays part to V and part to W; B does same; V doesn’t need to pay W

C. V doesn’t collect full 1000 instead (only 800); while W collects full 1000 and A pays total of 600, B 1200.

D. Rule: Victim the last person to write a check.

7. Judgment proof defendants: 3 possibilities


A. HYPO: A-B-C cause V’s injury; A is judgment proof

B. If each defendant owes 33%, all available parties pick up the slack including the victim (B, C, V)


C. All people at fault pick up the slack (divide between B and C)


D. No one picks up the slack and V’s out of luck.

E. Rule: Usually if one actor judgment proof, other actor must pick up the slack (C)

8 HYPO: If Levmore shot by student, is the whole class liable?


A. Either find everyone liable in the hope of better behaviour by all

B. or Find one person liable who was in charge of class (Single Best Problem Solver)

C. Rule may matter for trial strategy; A may blame B is B is judgment proof in the hopes of lowering his own liability.

9. Matter of the Oil Spill by the Amoco Cadiz (p. 441)—Huge oil spill results in multiple defendants; court considers four rules for determining liability:

A. No contribution: All defendants are jointly and severally liable for the full damages. A plaintiff may decide to collect any part of an award from any of the defendants. No one may obtain contribution from another person.

B. Contribution: All defendants are jointly and severally liable for the full damages. The prevailing plaintiff may decide to collect any part of the award from any of the defendants. A party called on to pay more of the award that its share of fault implies may obtain contribution from a party called on to pay less than its share.

C. Contribution plus settlement bar: The same as the contribution rule, except that one party may obtain contribution only from another that proceeds to judgment. By settling, a party escape any liability for contribution. (Variant: By settling in good faith, that is, for a bona fide estimate of liability at trial, a party escapes any liability for contribution.)

D. Claim reduction (comparative fault rule): Defendants are jointly and severally liable, unless one or more settles. By accepting a settlement from any party, the plaintiff forgoes the ability to collect from the remaining defendants any damages attributable to the settling party’s share of fault. The remaining defendants are not entitled to contribution from the settling party—because after claim reduction there is no excess payment for which contribution would be appropriate.


E. Vicarious Liability (Rylands List)

1. Ira S. Bushey & Sons, Inc. v. U.S. (p.450)—Seaman returning to dry dock opens a valve causing destruction of the dry dock and damage to the ship; court says conduct not so unforeseeable by the employer so they must bear the loss


A. Plaintiff could sue sailor, but not much money

B. HYPO: Bad employee kills you; could argue better hiring process for screening sociopaths.

C. Could be a matter of knowing sailors will be heading back to the boat drunk, should have taken precautions.

D. If employee is only liable if negligent, should have screened better before giving shore leave; could be too big a restriction of liberty to demand 24 hour control.


E. Strict liability for employer, then.

2. Two forms of vicarious liability

A. Sailor boasts that he will destroy the dry dock and the captain lets him go on shore leave anyway; negligence establishes liability

B. Cannot show that employer was negligent, but they pay anyway because they are the employer.

C. Don’t want to litigate hiring practices; must be worth results of  hiring system to risk bad behaviour.

3. Hardy v. Brantley (p. 459)—Patient dies of an ulcer due to negligent care at the emergency room; the hospital is liable despite a contract to the contrary.

A. Don’t want to litigate contracts between the physician and the hospital; affiliation of doctor with hospital, no way for patient to know otherwise.

B. Rule: If the doctor is an independent contractor, no liability for general contractor because less control.

4. HYPO: Homeowner has a tree that’s damaged; contractor knocks downt he tree and cuts it up; if he’s an employee the homeowner pays for any damage he incurs; if he’s an independent contractor, the homeowner doesn’t pay unless its inherently dangerous work. 

A. Tree surgeon insured: Don’t know what’s inherently dangerous and want to make sure they are not judgment proof.

B. Bonded even better because then the insurance company came and checked them out.

C. SBPS is insurance company, they know where the bills are being paid

VI. Causation through Affirmative Duties


A. Proximate Cause



1. Law must cut of chain of causality somewhere




A. Close to cause = proximate




B. Mid-range = but-for




C. Far away = no cause

2. Wagon Mound I and II (Overseas Tankship v. Morts Dock) (p. 531)—Ship spills oil in harbor; dry dock owner calls to get okay to continue welding; even though its supposedly okay, welding starts a huge fire that consumes the dock; court says no liability because oil spill wasn’t proximate cause, but court allows ship destroyed in fire miles away to collect; no other way to deter people from welding in the future and oil tanker still pays.



A. You need both wrongful behaviour and outcome to pay



B. Line from behaviour to outcome must be short for liability

C. Similar to Casino-Arena; welder should have known better so needs to be deterred for the future; with two losses to allocate, can afford to deter two parties.

3. In re Polemis & Furness, Withy & Co. (p. 509)—Plank drops in cargo hold causing fire and destroying the ship; negligence enough to show causation of damage; liability

4. Palsgraf v. Long Island R.R. (p. 512)—Railroad employees are pushing guy into train when his package drops and explodes causing huge scales to fall on the plaintiff; woman sues the railroad and the court (Cardozo) says pushing the man was too remote a cause

A. The bomb-carrier is wrong for having the bomb and railroad wrong for pushing him onto the train

B. Only one wrongdoer can pay here; likely that railroad will be liable for hurting another passenger due to pushing; bomb-carrier deterred here

5. Central Georgia Ry. Co. v. Price (p. 497)—Trains forgets to stop and puts woman up at a hotel which burns does; no liability for the railroad because probability of fire is the same whether she was at home or at the hotel.

6. Hines v. Garrett (p. 498)—Train forgets to stop and woman must walk home; raped twice on way; railroad pay because not as likely to happen is they’d stopped; the railroad increased the risk.


B. Recurring Misses

1. Haft v. Lone Palm Hotel (p. 471)—Statute says you must have lifeguards or a sign on your pool; hotel has neither and father and son drown; no way to know what happened; slim chance wouldn’t have been in pool if sign up; still recovery



A. Hotel badly behaved

B. Recurring Miss: would never pay; have to know they will eventually pay in order to deter bad behaviour despite small risk

2. Herzkovitz v. Group Health Cooperative (p. 482)—Medical group failed to timely diagnose lung cancer; 14% reduction in survival rate; less 50% chance of survival overall; court uses lost chance/probabilistic rule to find liability; otherwise blanket no liability if less than a 50% chance to live; must still show more likely than not that defendant caused the loss; damages only those from lost chance

3. HYPO: Wyeth v. Abbot Labs—everyone has a choice between oral or muscular vaccines; oral has a 1/1000 side effect; technicians supposed to disclose side effects and give a choice; finally stop disclosing and someone dies; liability, but only for probability of harm (so $3 million in damages =  $30,000 in liability)

A. Look at Martian system: company’s gain from not having to make both vaccines available (disgorgement)

4. HYPO: Doctor puts off looking at X-rays for a week; 1% drop in survival rate per day; only 7% more likely to die; three possibilities


A. Sorry, too low, but doctors will pay for more serious things


B. Screw the rule, the doctor pays all


C. Probabilistic Rule: The doctor pays 7% of the damages

5. Alternative Solutions to recurring miss/probabilistic:


A. Legislate fines


B. Herzkovitz: pay by the numbers/probabilistic recovery

C. Switch to Mars: Give back money you made by bad behaviour (unjust enrichment)


D. 2% = 1/50: tag plaintiffs and every 50th plaintiff wins all

E. Comparitive negligence: both at fault, but hotel 2% moreso for lack of sign 

F. Proximate cause/Sprinkling (if 100 dead, pay for 2)


B. Single Best Problem Solver

1. Union Oil Co. v. Oppen (p. 719)—Fisherman sue on behalf of fish (sort of); claim loss earnings due to oil spill; no one else to sue otherwise and only a pure economic loss; Union Oil is SBPS so they pay; otherwise not deterred.

2. Weirum v. RKO General Inc. (p. 620)—Radio contest, first there gets a prize; kids killed in car crash racing there; speeding kids are wrong, but so is DJ; kids otherwise deterred by speeding tickets; DJ liable here

3. Brower v. New York Central & H.R.R. (p. 501)—Truck hit by train and then people steal contents while train detectives watch; there are intervening malicious wrongdoers here which normally stops the line of causality; but liability because detectives there and should have acted

A. Last Intervening Wrongdoer Rule: I hurt you, but then someone else hurts you, normally I don’t pay

4. HYPO: Blackout Cases—Negligent hydroelectric plant overloads the system; few thousand people looting stores; some suits for spoiling meat; Should ConEd pay for everything?; storekeepers could have had gates on their stores ($1 billion) or ConEd could have had a backup system ($12 billion); ConEd not liable so storekeepers put up steel shutters; 2nd Blackout ConEd liable because already encouraged storekeepers to do what they can.


C. Emotional Distress and Economic Loss

1. Impact Rule: In order to collect for emotional pain and suffering, there must also be physical damages as well (no longer in effect)

2. Petition of Kinsman Transit Co. (p. 541)—Floating ice knocks an improperly tied boat loose; hits and other boat and the two boats block a drawbridge which was negligent operated for not rising; resulting blockage causes river to flood city; motorists who can’t get to work sue; no impact, no recovery


A. Bridge workers deterred because they are fired for negligence

B. Boats normally deterred because if you aren’t tied properly you hit something and pay damages

3. Dillon v. Legg (p. 546)—Child killed by motorist; mother and sister sue for emotional damage having watched the impact; mom’s usually collect for miscarriage from shock; here she collects from watching child hit; sister doesn’t collect

4. People Express Airlines v. Consolidated Rail Corp. (p. 1343)—Gas carrier explodes on train tracks near airport forcing plaintiff to shut down its terminal; economic loss but no impact; get recovery

A. Although other airlines benefit from lost flights; the trainyard is negligent and the total gain is small due to discounts, etc.

B. Like Union Oil, recovery or not otherwise deterred; no physical harm to recovery on

C. Note: No more privity of contract; don’t have to sue terminal authority who in turn sues the trainyard

5. HYPO: A kicks B and does $10K physical harm, but the doctor makes $1K off the case; net social loss (see below)

6. HYPO: Railroad through Moosejaw to town B; train derails negligently releasing toxic fumes; town B is evacuated for clean-up and everyone goes to Moosejaw; $250K to clean up town B; Krispy Kreme loses $100K in business, but business at Krispy Kreme in Moosejaw goes up $95K; railroad pays $255K (clean-up plus $5K in overall economic loss); if it had been a Mr. Doughnut maybe pay $350K

A. Neptune: Maniacal Law and Economics; try to know all numbers and pay for net social loss only

B. Railroad pays $250K for clean up, does an extra $100K in harm and $95K in good so only pay $255K

C. If you don’t pay for economic loss, it’s just Neptune in round numbers; fewer measurements if we just draw a line around the impact and stop recovery there.

D. Note: Not a good dot predictor

7. Union Oil versus Casino-Arena

A. CA—just wait, someone will make them pay


B. UO—you pay if not otherwise deterred


C. Moral intuitionist—want them to pay now


D. Up-Front System—like to see deterrence now (speeding tickets)


E. Comparative Negligence—pay some, not all

8. Potter v. Firestone Tire & Rubber (p. 557)—Defendant dumped toxics in town; don’t know that they caused harm, but scared and going in for lots of tests; no recovery from emotional harm of being scared; can recover for medical bills 


A. Want loads of testing to show no harm


B. Cut losses in future if you treat them now (win-win)


C. Could wait to see if something happens

9. HYPO: Catch 2 people negligently dumping in the river; turns out there are 9 dumpers, but the river could have handled 2 or 3; hard to know who pays and how much; instead, law selects SBPS; relationship will point to hierarchical authority

10. HYPO: How to encourage rescue

A. Big Stick:  Fail to rescue you get 1 year in jail—problem is you won’t go to the beach if you’re a good swimmer, i.e., decrease rescuers

B. Big Carrot: Big reward for saving lives—problem is moral hazard of creating risks to be a rescuer


C. Carrot-Stick Combo: Reward but caution against staging


D. Affirmative Duties

11. Tarasoff  v. Regents of University of California (p. 631)—Psychologist fails to detain patient from killing woman; victim sues the psychologist and wins; SBPS dealing directly with actor; professional relationship establishes duty

12. Kline v. 1500 Massachusetts Avenue Apartment Corp. (p. 621)—Landlord fails to maintain safety of building and a tenant is robbed and assaulted; sues landlord and wins; SBPS dealing directly with victim; contractual relationship establishes duty; death of K case, seems like you should have bargained for building upkeep

13. Rowland v. Christian (p. 588)—Tap breaks in guests hand injuring him; old rule was that is a business invitee hurt himself through negligence, rule of strangers applied and there was liability against host; a social guest did not recover from host nor did a trespasser

A. Social guest: Don’t need torts, you like them, you don’t want to hurt them

B. New rule: Reasonable care (negligence) for all; have to be able to sue to get recovery from insurance company, otherwise no access to pay medical bills

14. Moch Co. V. Rensselaer Water Co. (p. 610)—First time off the Rylands list, now off the negligent list; contractual relationship is not addressed in torts

VII. Nuisance, Liability/Property Rule, and Sovereign Immunity


A. Nuisance

1. Handout: Offer-Asking Problem—entitlement matters because initial holder may have a higher price to give up a legal right than they would spend to obtain it.

2. A factory earns 10K; injures B at 5K; taller smokestacks at 1,500 would reduce injury to 2K.

A. Property Rule: B stops A by injunction; A is a nuisance—A could negotiate with B to remove the injunction

(Mars: B stops A, collects money A made from not building the smokestacks (1,500)

(Collect damages from now on, purely forward looking, no past damages

B. Liability Rule: A pays B 5K; keeps paying so long as it keeps injuring B

(Note: If A continued to operate despite having to pay B, might be best that A can get around the rule; might allow A to stop paying because we’re not so sure numbers are right.


C. A is okay, no recovery (sovereign immunity)


D. A stops, but B pays A to do so (Spur Industries)

E. Homeostatic rule: Every time B makes a claim, A can choose to stop and collect amount from B that B said he’d value an injunction at; moral is don’t bluff about amount of damages.

3. HYPO: Farm in state, houses building slowly closer; developer eventually goes to court and charges nuisance; farmer now sitting on gold mine due to rise in property prices

4. HYPO: Road to be built through Virginia by Monticello; government takes land from B (not A) to build; B said you should pay for land, but court does not agree; that’s okay because B actually profits from road nearby (win-win)

5. Morgan v. High Penn Oil (p. 682)—Factory disturbing houses; hard to bargain around the rule because there are many homeowners and there might be a holdout; the factory could try to buy houses or try to buy injunction.

6. HYPO:  Houses near O’Hare—plan to build new runway and houses are pissed; houses get injunction; 

A. O’Hare could buy houses, but then they’d have to keep buying up land around airport; 

B. Could get legislature to pass statute spelling out where it can build (zoning decision)—Houses could try the same thing in reverse.

C. Note: O’Hare is a public nuisance, cannot be entirely shut down

7. Fountainbleu (p. 692)—Court says F can build the tower blocking sunlight because they were there first

A. Legislature: puts a huge burden on party to go lobby; here are two relatively equal parties who’s business is sun; this is a case where the legislature would care; ridiculous for court to rule against them after they got the building permit

B. Coase Theorem: They speak the same language and could bargain to a good deal

C. Offer-Asking: No problem, even if one has to pay for the other because business has no taste, profit-driven

8. Rodgers v. Elliot (p. 696)—Church bell hurts one guy’s ears; demands they stop; court will not change behaviour for one exception; law has little sympathy for the idiosyncratic.

9. Ensign v. Wells (p. 700)—St. Bernard breeder forced out of her long-time location; coming to nuisance would seem like you lose; rising property costs are a profit, however; one who comes to the nuisance often makes the nuisance guy happy because increases property rights.


B. Sovereign Immunity

1. HYPO: What if we lost the Gulf War because Patriot missile behaved badly; hard to sue Raytheon (contractor); have to hope incentive comes from government continuing to buy missiles from them; the government is the SBPS

2. HYPO: Defective missile blows up your house; can sue as long as the decision was not one of the government’s discretionary functions.

A. Buying Patriot missiles and charging a hill in battle are discretionary functions

B. Deterrence for discretion is bad; there is a P.R. mess if you screw up

C. Non-discretionary functions are so low down that there will be no political check.

3. Berkovitz (p. 955)—Government allows bad vaccine is discretionary; government tells FDA to decide when a vaccine is okay then the FDA has discretion; if Congress decides on a vaccine it’s discretion because political check; if the technician uses vaccine A instead of C you can sue the individual if they are out of bounds or if they are crazy.

4. HYPO: Judge shoots lawyers for objecting; Cannot sue the government, but you can sue the judge because he’s wacko

5. HYPO: Federal park employee gives you wrong route and you die; cannot sue government because only they run national parks; nor can you sue employee because within scope of employment

A. If only government didn’t have to pay, but you did, you’d want the government to do that thing for you so you don’t have to pay

B. Whenever the government is in competition with the private sphere, the government pays

C. Discretionary function is another way of saying this is something only the government would do.

6. HYPO: O’Hare—won’t do well in tort because really a public nuisance, i.e., a legislative decision; will do well as a government taking because immunity only stretches so far

7. HYPO: Fishermen die in a storm because the National Weather Center predicted a beautiful day; turns out the weather buoys are broken; cannot claim they used the wrong prediction method; can claim negligently maintained system in not repairing buoys

8. HYPO: Convicts leased to construction company; one convict escapes and does mayhem; if private companies lease convicts there is no immunity; have to overcome the idea that the leasing program increased the risk of escape.

VIII. Product Liability

A. Product Liability

1. MacPherson v. Buick Motor Co. (p. 733)—Used to be needed privity to bring suit; here man is allowed to sue car manufacturer instead of the dealer; Cardozo’s idea is to always find the SBPS; manufacturer has the best possible avenues to solve problems.

2. HYPO: Light falls in class, hurts you; could sue manufacturer or The Law School; you have a K with Law School, could have K-ed for better maintenance; manufacturer better to sue

A. Note: Better to find SBPS when it is the manufacturer; look for someone in umbrella position




B. Was no comparative negligence at this time, had to do SBPS


B. Strict Liability

1. Escola v. Coca-Cola Bottling Co. of Fresno (p. 741)—Bottle explodes in waitresses hand; if it’s a product, it’s strict liability.

A. Note: Only strict liability if the product is defective, not if you drop it on your toe.

2. HYPO: Injured by hedge trimmers; sampling defense, that is, only 1/1000 trimmers blow up, to lower it further would cost 1 million dollars; they are Carroll Towing responsible; doesn’t work.


A. Normally if you take all reasonable steps you are not liable.

B. For products, you must take all possible steps or else you are will pay.

3. Casa Clara v. Toppino (p. 761)—Homeowners seeking pure economic recovery from concrete dealer; if contract says you can’t sue, you cannot sue unless there is also a physical injury; then you recover for injury and product; if just product blows up without injury, don’t recover anything.

4. HYPO: Car burns up on the side of the road; if you bring a K suit, you can only recover on the car; bring a tort suit you can collect for you and car, but only if you’re also hurt; can also bring suit if there is significant other property damaged beside car

5. HYPO: Airplane goes down due to altimeter malfunction; you could sue AA, Boeing, Kollsman (altimeter manufacturer), mechanic or travel agent; AA or Boeing has the most contractual avenues to solve the problem. 

6. Pouncey v. Ford (p. 781)—man hit in face by fan belt; might have been bent by user, in which case Ford wouldn’t pay; might have been impure metal, in which case Ford would pay; cannot defend on grounds 1/1 million defective; doesn’t work to say everyone uses this metal; the thing must be safe in and of itself.

7. State of the Art Defense: Product safe as can be at the time; but over time, it’s discovered that the product isn’t so good; general rule is you cannot bring suit for new innovations

A. HYPO: Buy smoke detectors but home insurance doesn’t pay for alarms or reduce your payments; it will come out in the new contract.

B. Note: Do have recall rules, but only used when the thing is dangerous at current standards when sold.


C. Used Goods

1. General rule: there is no strict liability on the dealer; just sue the manufacturer like in MacPherson; don’t want used prices to rise.


D. Disclosure

1. HYPO: Radon Risks—if you sell house and radon turns up, can you be sued for non-disclosure?; problem is showing person knew about radon

2. General Rules: Do no have to disclose if there is no obvious step previous owner could have taken to fix it (arsonist in neighborhood versus termites)

A. The previous owner would have fixed it if he continued to own = you win

B. Sale would otherwise increase damage (net social loss) as it will take time for you to find out about it and damage will occur before you do.

C. Note: People who know they are idiosyncratic must ask questions.

3. HYPO: Cannot flush toilets near Yale Bowl; bizarre situation so there is no reason why you’d ask; must disclose.

4. UNI Theory: Must disclose if the owner is uniquely situated to know something; if a net loss will otherwise result; but not if it will discourage innovation

A. Encourage people to use their specialized knowledge such as the ability to find oil.

B. Note: Law is symmetrical so if buyer doesn’t disclose to seller, will be liable—cannot lie

5. Warnings from manufacturers: best situated to deal with problems; will be net loss; the manufacturer has incentive to do research to find positives so disclosure won’t deter.

A. On Mars, they’d research old products, mail the new info and bill for unjust enrichment


B. Here there is no incentive to do more research

IX. Damages, Lawyers, Insurance and No-Fault


A. Damages

1. HYPO: Hurt causing medical bills and resulting in two years loss of work; 10K for bill  and 100K salary which, with promotions, would be 130K

A. Not right to give plaintiff 240K now; wouldn’t have it all for two years.

B. Give present amount that at current interest rate will equal 240K in 2 years

C. Inflation used to be a problem, but interest rates higher when inflation higher because money will be worth less


B. Lawyer’s Fees



1. Contingency fees = percentage of recovery to plaintiff




A. Encourages early settlement; less work and full fee

B. Not permitted in cases were rights would be for sale, e.g., civil rights, divorce (child custody), criminal cases

C. Could use incremental system (20% if settle, 40% if trial)

D. Cannot have 100% fee because cannot sell tort claims



2. Two-way fee-shifting (British Rule) = loser pays all legal fees

A. No contingency fee because if the plaintiff loses she would owe the defendant money


C. Insurance

1. HYPO: Masonry falling off building; bringing in firm to fix it would cost $2 million; insurance would have to pay tort damage ($1 million); is insurance company the SBPS? should they pay to fix the masonry?


A. Know there will be a claim if don’t fix


B. Only have to pay during duration of policy

C. People are sloppy and likely not to fix it then lie when someone is hurt; insurance has incentive to make the world a safer place

2. Duty to Defend—Insurance company will litigate your case; problem if insurance is for $1 million and suit for $4 million; conflict of interest for insurer, wants to roll the dice rather than settle for $2 million and have to pay full amount of policy

3. HYPO: A borrows B’s car; both have insurance; A runs into C; C will collect from which insurer? A was the one controlling the car so collect from A’s insurer

4. No-Fault System: You are paid from your own insurance company; works well in worker’s compensation because we don’t want litigation to force co-workers to testify against each other

5. Uninsured Motorist Coverage: Instead of relying on other person to have insurance, collect from your own insurance company; only works if person who hits you is uninsured, negligent and judgment-proof (reduces moral hazard of driving into a pole

6. HYPO: Guy assaulted while in Lexus; could win if sue insurance company; it’s the car that’s insured and they want you to make the effort to save it (win-win)

7. Leebov—construction contractor sees there’s a storm coming and dirt will destroyed the insured build site; drives cement trucks in front of site and mudslide destroys trucks and site saved; build site insurance pays for truck, worth the price of the trucks

8. Richardson v. Fielder (p.1021)—Guy at work on roof; injured stealing copper downspouts; still collects because the idea of going to no-fault worker’s compensation claims is to avoid litigation; don’t want recovery to hinge on a rule violation
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