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I.) Intentional Torts

1.) physical harms: 

A.) Battery and Consent

1.)  Vosburg v. Putney: all wrongdoer’s pay

· FACTS: Putney kicked Vosburg.  Vosburg’s leg was previously injured and the kick worsened his injury.  Kick injured him seriously.  

· HOLDING: finding for Vosburg, plaintiff.  Because the act was intentional, the extent of the harm need not be foreseeable.  Take the victim as you find them.  You are liable for the damages you cause, whether you foresee them or not.  

· Battery occurs when the defendant’s acts intentionally cause harmful or offensive contact with the victim’s person.  Battery encompasses either harmful or offensive contract, so it compensates for psychological affronts.  

· Battery protects personal autonomy.  

· Battery requires intent

2.) Damages rules:

1.) Actual: In the US we pay actual damages - We do not pay average because you are entitled to receive the proper amount

2.) Expected: In contracts you pay expected damages in an attempt to force information.  

3.) We do not have actual with an upper limit of average because there would be a deterrence problem.

4.) Restitution damages – you pay based on what you gain.

3.) Mohr v. Williams:  - unambiguous benefit

· FACTS: Defendant is an ear surgeon.  Plaintiff had ear trouble, he decided to perform surgery on the right ear, but during the surgery under anaesthetic the doctor recognized that the left ear was worse then the right and the right ear was better than expected.  The family doctor agreed and the surgeon decided to operate on the left instead of the right.  the plaintiff claimed that she was injured by the surgery and that she did not give consent.  

· HOLDING: this is a battery. If there had been an emergency there would have been implied consent or if the condition was discovered in the place of the same incision.   Every person has the right to immunity of his person from physical interference unless it is authorized or necessary.  Here it was neither.  

4.) Restitution damage

· If someone provides a service which you do not agree to or ask for do you have to pay for this.  I.e. in Mohr, she did not agree the surgery on he left ear.  

· You can only collect restitution damages if there is an UNAMBIGUOUS BENEFIT/ UNJUST ENRICHMENT.  You can recover restitution damages if there is an emergency and the benefit is unambiguous.  

· We normally require consent to collect to avoid free-riding.

· HYPOS:

· you cannot put a book in someone’s backpack and make them pay.

· You cannot fix someone’s car without their permission and make them pay.

· Someone asks you to watch their house and a tree falls on it, you fix the house.  Can you collect?  Only if the house had to be fixed or there would be greater damages and you knew who to have fix it – i.e. you got a lot of prices and you used the best bid or you used a contractor that they used before.  

· Fire extinguishers in parking lots.  We want people to have these there and we want people to put out fires so we reimburse for the cost of the extinguisher.  

· In Mohr there is not an unambiguous benefit because she did not choose this doctor for this surgery and the ear would not have gotten worse if they asked her what to do.  You can never recover for restitution damages unless the person could never say that they did not want the thing done or given to them.  

· We want to preserve the market system 

· Martian system uses restitution damages – you have a smoke stack, it would have cost 10 dollars to make it safe, so when someone is injured they sue for the 10 dollars difference.

5.) Hudson v. Craft: assault and battery, moral hazards.

· FACTS: 18 year old Hudson entered a boxing ring and engaged in an illegal boxing match at a carnival.  Hudson was injured and is claiming damages for his injuries.  The boxing match awards prizes to their winners.  

· ISSUE: can you sue for assault and battery in a mutual combat situation, can one assent to engage in this illegal conduct, is the organizer liable or an aider and abettor. 

· HOLDING: because of state code, promoter is liable.  These laws are set up to protect the people who would engage in the match.  the combatants are criminally prosecutable, but the organizer is the offender.  Finding for the plaintiff.  

· We want to think about what will stop this fighting, we want there to be a whistle blower to go to the government and say look at this fighting.  

· We do not want a rule that encourages the moral hazard of paying the boxer off to not tell.  

· We do not want to give people more damages then they suffer because of the MORAL HAZARD.  We want the legal rule to make the world worse. 

B.) SELF DEFENSE: 

1.) Courvoisier v. Raymond:

· FACTS: Couvoisier shot he plaintiff as a riot was going on around his home and store.  Plaintiff approached defendant during the melee and was shot in the hand.  Defendant claims he was acting in self-defense.  The rioter he shot had emerged from the crowd and reached toward his hip.  Defendant claimed that he believed he had to shoot to protect himself.  Defendant claims that he yelled he was a police officer.  

· HOLDING: the entire defense should be submitted to the jury.  The defendant’s justification for his actions rested on more than the plaintiff alone and the plaintiffs actions were all that was admitted below. The jury may have bought the self-defense argument if they had considered the riot.  

· This case seems to say only wrongdoers pay

· Self defense – justifies and negates intentional tort liability, reasonable force can be used where on reasonably believes that such force is necessary to protect oneself from immediate harm.  Defendant must sincerely believe that such force is necessary but must act reasonably.   The threat must be immediate.  

C.) NECESSITY

1.) Ploof v. Putnum

· FACTS:  plaintiff was sailing in a boat with his family. There was a storm.  The plaintiff tried to moore his boat to the defendant’s private dock on his private island.  Defendant’s servant untied the boat and then the storm washed the boat and its passengers onto the shore.  

· ISSUE: when is trespassing justified

· HOLDING: finding for the defendant, entry on someone elses property is okay in the case of necessity.

2.) Vincent v. Lake Erie Transport Co.

· FACTS: Defendant owned a steamship, which was docked at the defendant’s dock.  A storm arrived while the ship was docked and it was too dangerous to sail.  The storm caused the defendants boat to crash up against the dock repeatedly causing 500 dollars worth of damage.

· HOLDING: defendant pays.  The defendant was not accidentally thrust against the dock.  They stayed their to preserve their own property not injure the boat so they have to compensate for the injury done to the other property  - you cannot preserve your property at the expense of another’s.  

· Vincent says when something happens that causes damages- you pay, regardless of whether or not you are a wrongdoer.   ALL CAUSERS PAY.

· Vincent shows that the rule (as explained below) does not matter.  If the rule is causers pay, Vincent will do what is most cost effective.  If the rule is wrongdoers pay, he will still do what is most cost effective.  If you behave as if you owned both pieces of property you will always do the most cost effective thing.  Nobody is right by saving their less expensive property over someone’s more expensive property so if it is all causers or wrongful causers, the result will be the same.   Regardless of the rule, if the boat is less valuable than the pier, there is no docking, if the boat is more valuable then there is docking.  In BEHAVIORALIST sense, the RULE DOES NOT MATTER.  

· Vincent is a WIN-WIN situation because it is in the boaters best interests to have piers around.  So boat owners do not want other boat owners to win this case and put the piers out of business.   Boats need piers, piers need boats.  Both sides want the same outcome here.  Just like car owner and fire hydrant owners both want hydrants to be paid for by restitution damages.  

· In vincent there is necessity but he must pay for the privilege.  

· There is unjust enrichment here, the boat owner is compensated to the detriment of the dock.  

· Vincent and Ploof demonstrate the doctrine of necessity which states: an individual has the privilege to interfere with the property right of another to avoid greater harm, but must compensate the plaintiff for the interference.  

3.) Three options regarding damages 

1.) no one pays

2.) all causers pay (Vincent)

3.) wrongdoers or wrongful causers pay (Vosburg and Couvoisier)

· but the rule does not matter

· rule 2 is the default rule, almost all tort law is based on fault.  

· Government takings are an example of when nonwrongdoers pay.  You need to take corn for food for troops, the government is not wrongful, but they must pay under the 5th amendment, but this is another example of how THE RULE DOES NOT MATTER and rules do not affect behavior.  The government will take the corn because they need to or there will be no country.  The farmers and the government want the country to exist.  The government wants to pay the corn owners because the war might last a while and they need continued corn production.  This is a WIN – WIN situation.  Government pays and protects country, corn people produce and get paid.  

4.) The law of general average contribution

· In the case of an emergency, the master of the ship can throw things overboard if it is necessary and not be held liable for the cost of the items lost at see.  Whatever Cargo is thrown over, all parties compensate individuals for their lost property evenly.  This makes it in the best interest of everyone to figure out the most efficient things to go over.  Diamonds and money are excluded for the value computation of what is on board.   What happens is the entire value of the ship is added up and they figure out what the percentage of each item was worth of the value and then everyone gives back their fair portion.  

· This is neither a causer pays or a wrongdoer pays rule, it is causer partly pays.  

· If the Captain is a wrongdoer, then he pays.  

II.) Strict Liability
1.) Stone v. Bolton

· FACTS: Stone lives on a side street by a cricket club.  A ball struck her while waking in front of her house.  This was a strange occurrence, there was a 12 foot fence surrounding the club and only 6-10 balls had been hit to her road in a 30 year period. 

· HOLDING:  foreseeability does not matter.  In the crowded conditions of modern life even the most careful person cannot avoid creating some risks and accepting others.  You must not create a substantial risk.  This is the test of negligence.  There was only a remote chance that someone would get struck, no collection.

· It takes two to tort

· What we really want to happen here is for the parties to communicate and figure out the best solution.  Note hypo:  there is a driving range and 84 lumber with tractors outside the store can (1) move the trucks inside 900(2) build a fence or-200 (3) nothing.   1000The 

· gold guy can (1) do nothing,1000 (2) build a fence – 200 (3) become a mini gold course. 900 Each party will do the most cost effective thing.   Whichever party loses, the fence will be built.   What if the fence cost 200 dollars for the golf course to build and 500 for the store to build and the store loses.  Then they will pay the gold people 200 or even more to build the fence.  The COAST THEORUM – if parties can communicate the allocation of legal rights may not affect behavior.  The rule does not matter.  No matter who the judge chooses, if they communicate the most cost effective thing will happen.  

· If the rule does not matter then why does it matter what the judge decides.  The judge is pushing the parties to a short cut to the most effective solution.  

· Notes, the legislature decided to build this golf course even though her house was there, so the community already decided on this issue. 

2.) Madsen v. East Jordan Irrigation

· FACTS:  Madsen breeds Minks.  Mink farm is 100 yards from respondents’ irrigation canal.  Respondent blasted canal with explosives, which frightened the mother minks causing them to kill 230 of their kittens.  



· HOLDING: finding for the defendant, he who fires explosives is not liable for every occurrence following the explosion which has a semblance of connection to it.   the results chargeable to the non-negligent user of explosive are only those things ordinarily resulting from the explosion.

· Blasters always pay, whether or not they are wrongdoers, but this blaster does not pay because there is an intermediary.   The rule does not matter because if the blaster because no matter what the best thing to do is separate the mink from their young.

· The judge is trying to force the most effective thing to happen, separating the mink from their young before a blast.  The blaster knows nothing about the minks, so he can’t stop the deaths, but he can inform the mink owner of the impending blast.  

· The judge is short cutting 0 he considers how the problem can be solved and it can be solved by forcing information.  

3.) Brown v. Kendall

· FACTS: Plaintiff and defendant’s dogs were fighting.  Plaintiff swong a stick to break up the fight and accidentally hit the plaintiff who was standing behind them. Both acknowledge that the blow was accidental.  

· HOLDING: for the defendant, the court argues that since this was a legal action resulting in an accident the defendant only needed to show ordinary care.  The court says that the plaintiff must show that the defendant’s intentions were unlawful or that he was at fault.   If neither party was using ordinary care, if both were using ordinary care, or if just the defendant was using ordinary care, then finding for the defendant.  Plaintiff has the burden of proof.

· Hypo:  student in regenstein dodges bullet and is saved by  study Carroll – U of C wants to sue for Carroll – can they sue, no, because it is win – win they will replace the Carroll no matter what.  

· This shows that the general rule is wrongdoers pay, not all causers pay.  

· We also want dog owners to intervene and if they might get sued they would not.  But wouldn’t people intervene no matter what if it is their own dog? So maybe this is win win and we only want collection if you are breaking up someone else’s dog fight. 

4.) Rylands v. Fletcher 

· FACTS: plaintiff’s property was flooded which broke out of a reservoir constructed on the defendant’s land and maintained by the defendant.  The reservoir broke because previous work had been done under (old mine shafts) the defendant’s property unbeknownst to the defendant.   The defendant had selected competent engineers and contractors.  

· HOLDING: finding for the plaintiff, when a person brings something unnatural onto their land they do so at their own risk.  And if regardless of negligence,  another’s property is injured as a result of this unnatural addition, the landowner is strictly liable for the damages.  When you do something abnormally dangerous, you are strictly liable if something goes awry and damage is caused to others.  

· Rylands can be seen as an information forcing rule, if the downhill party or defendant knew the water was coming or could protect themselves, we would be happier.  Rylands might be about nonreciprical risks.  Generally, the rationale for strict liability can be based on this non-reciprocal nature of risk idea.  We need to look at the risk each party has poses to the other party.  I.e. two cars driving on a highway pose equal risk, but one car driving by a blasting sight is disproportionately put in danger.    

· Exceptions to only wrongdoers pay – the Rylands list: in these situations the actor will be responsible for damage without regard to due care or fault.  

· Vincent Lake Erie – Mohr v Williams are exceptions –  win win cases

· Government takings

· Grazing animals.   The trespass of  livestock is strict liability because it eats others grass, tramples crops etc.  there is strict liability here unless (a) the harm is not foreseeable, (b) the animals are being driven along the highway is combined to abutting land or  (c) there is a law requiring fences.   (the above three are all win win and still are on the Rylands list today.

· Wild animals – if you have a tiger in your back yard, you know it is dangerous and you are liable for it.  you must contain it.  

· Domestic animals with a history of violence – note you must know that a dog will bite to be held strictly liable.  Sometimes you can get out of this if you indicate that you have a dangerous dog and to stay away (note information forcing).  

· Old fires – causer pays with fires  (because it is hard to prove who caused the fire and because most of the evidence gets destroyed.  We want people to be extra careful because we can’t tell who is responsible.  This is an example of how we revert to causer pays rule when we cannot catch the wrongdoers.  This isn’t so much the case anymore since the discovery of forensics.   This idea, fear of not catching applies to why we have the next three on the list also.  Think about homeowners insurance today also.  

· Blasters – but with exceptions like Madsen.  Blasters are basically abnormally dangerous activities

· Abnormally dangerous activities (ultra-hazardous activities)  – like pesticide spraying or chemical leaks.  We have this because we want people to be exceptionally careful when doing these activities.   We are giving an incentive for parties to do everything to experiment with methods of prevention.   Rylands is an abnormally dangerous activity case.   How does one determine abnormally dangerous activities:

· Degree of risk of harm to persons or property

· Magnitude of that harm

· Inevitability of some risk irrespective of precautionary measure that might be taken

· Ordinary nature of the activity in the community it is found

· Activity’s value to the community in comparison to the risk

· Place that this occurs.  

· Innkeepers – pay for theft unless there is a safe – with innkeepers and blasters we are essentially trying to force information.  A person who has been there a long time knows who might try to steel but someone passing through will not get the necessary information, same with common carriers.    Today everything that would be stolen in inns is covered under our home owners insurance so this isn’t so much on the rylands list.  

· Common carriers sometime like a freight railroad – anybody who carries things – common carriers for freight – they cannot turn you away.  this is beyond strict liability today and is more like products liability as the amount you can get back if something is lost is extremely limited.  It is also covered by your insurance or you can get your stuff insured. 

· Rylands itself – putting unnatural things on your property 

5.) Brown v. Collins

· FACTS: defendant while ordinarily caring for his horses lost control of them and they injured plaintiffs land.  The plaintiff used care and had not intent or malice.

· HOLDING: finding for the defendant, these animals are not something unnatural on his land under the Rylands precedent.  The court says what is natural and what is unnatural.

III.) Intentional Torts Cont’d.


A.) protection of property

1.) Bird v. Holbrook


· FACTS: defendant owned a garden with a small house in it, enclosed by walls.  Valuable flowers had been stolen from the garden.  The plaintiff installed a trip wire spring gun.  There were no warning signs because defendant wanted to catch criminal.  During daylight, plaintiff chased a run away bird over fence into defendants yard, he triggered the spring gun and was severely injured.  

· HOLDING:  for the plaintiff, this is inhuman and defendant did this to injur not deter.  

· We often trespass to retrieve lost things.  Court tries to look at the situation as if everything was owned by a common person.  Considering people do trespass, we do not want to put people at risk for innocent acts. 

· The court says to post signs.  But then people will do so whether or not they have the gun and people will doubt the signs and still get hurt.  

· What about guards, they have discretion, but for better or worse – they can get fooled.

2.) Trespass in general

· Look at this like Vincent would you trespass if you were the trespasser and landowner.  So in Bird v. Holbrook, would you trespass to save your pea fowl if you knew the flowers were more expensive, no so this trespass is unacceptable.  

· You are only wrong if you destroy something more valuable than you save.  The rule does not matter here – (causers pay v wrongdoers).  Is the value of the short cut worth more than the grass

· What about if you leave a million dollars vase on the lawn, then should the trespasser be held responsible.  Could the trespasser have foreseen the vase, could you have foreseen  the tripping trespasser.  No, but here it takes two to tort, the vase shouldn’t be out there.  

· To trespass you must intentionally enter on land in possession of another or cause a thing or third person to do so, or remain on the land or fail to remove from the land a thing which you are under a duty to remove.  

· Trespass is interference with exclusive possession of one’s land.  

3.) Katko v. Briney 

· FACTS: defendants owned an old house where they stored stuff which had been broken into multiple times.  They set up a shotgun trap and posted no trespass signs.  The gun was set up to hit legs.  The defendants cliam that they did not intend to injur someone.  They shot a person attempting to break in.  

· HOLDING: plaintiff was awarded damages.  One can only use protective measures on their home which will not inflict great bodily injury of take human life.  You can only use things which will threaten human life when the trespasser is threatening violence.  

4.) Kirby v. Foster 

· FACTS: bookkeeper for a corporation is given money to pay employees by defendant (boss).  Bookkeeper pockets 50 because 50 was deducted from his paycheck for alleged theft.   He claims that he has now been paid his salary and attempts to leave.  Defendant tried to forcibly retrieve money, and plaintiff was injured.  

· HOLDING: for the plaintiff, you cannot transfer ownerhips.  You cannot protect someone else’s property the way you have a right to protect your own.  You cannot take the law into your own hands.  Maintaining the peace is more important than private rights.  

· Someone steals something in a store and on the way out security grabs them, can they?  Why isn’t this the same as Kirby.  Can you stop the person rather than calling security.  

· What if the store lied to you about a sale can you beat them up – the difference is the store can’t run away so you cannot physically stop them.  

· What matters is whether or not you can find the person later – you can only stop them if you cannot.  

· Note couvoisier, this makes sense, he could shoot because there was no other way to stop the looters and he would never see them again.  He did not know how to find them later.  

5.) related self defense/ moral intuitionism issues

· killing someone in self defense – you do not pay even though you are a cause

· self defense plus killing innocent interpose person, you don’t pay because otherwise there would be hazard of exploiting innocent (if a killer is going to kill you and guards themselves with an innocent person and the only way you can live is to kill both) – it is morally okay to kill both, but do you have to pay family?

· You are about to be shot and you grab someone to protect you.  This is bad – you pay.

· Starving toddler, needs food or will die, in woods, you see summer house, you break in to get food to save child.  Owner of cottage wants you to pay for break in – do you pay, does the kids parents pay.  If the thief pays then the person who kills the innocent in 2 has to pay because this person is the actor – this would be an actor pays rule.  Maybe we want a chooser pays rule – the guy could have broken into one of many cottages.  The admiralty rule is like this.  We are worried here like with takings and admiralty that which cottage gets broken into will be somehow laced with bias.  We still want the parents to really be the one’s who pay – why?   If you can steal to save a child, why can’t you steal to save all of North Korea.  Because the US government decided not to do this, whereas if there was a tax on the 4 houses to save the one child in theory we would go for that.  Look at the Stone v Bolton legislature problem.  

· The trolley problem,  kill one to save 5, does the one’s family get paid, who should pay them.  

· The organ hospital problem.  Part of the problem with the organ situation is the doctor will have to choose who to kill and we do not like the choice idea.  

· So why don’t we pay when we start our cars?  - it takes two to tort.  It is crowded

· You pay where you consent – you may also pay where there is a dangerous choice.  

· Judges like rules that allow people to bargain among themselves, preserve the market.  


B.) Incapacity Cases

1.) McGuire v. Almy

· FACTS: plaintiff was a 24 hour nurse to defendant – insane person.  Defendant had occasionally been violent in the past.  Defendant was acting violent on the day in question and had warned plaintiff that she would  hurt her.  Plaintiff entered defendant’s room to prevent her from injuring herself.  Plaintiff was injured by defendant.  

· HOLDING: for the plaintiff, a rule imposing liability makes those in charge of insane people more watchful.  A wealthy insane person should compensate people for damage they have done.  The court says this person could intend to injure and did injur, so he is assumed to have the intent and therefore is guilty.  The court says that the nurse does not assume risk by being a nurse.  

· FIREFIGHTERS RULE: you negligently start a fire and during the rescue a professional rescuer is injured.  The fire fighter cannot sue you for negligence because we want people to call firefighters.  They know the risks and they get paid more.

· Maybe the nurse is like this, we do want insane people to be cared for or else they are more dangerous to society at large.  Although, this could be win-win person wants nurse, to keep coming, nurses want the money. 

2.) Hammontree v. Jenner

· FACTS:  defendant, an epileptic drove car through plaintiff’s store causing damage and injury.  Defendant had history of epilepsy, but had not had an incident in 6 years.  He was under supervision of a doctor and was medicated.  

· HOLDING: finding for the defendant.  No strict liability for drivers.  This person had no way to know they would be sick, so they should not be held strictly liable for the damage.  

· The legislature decided for the community that we accept this person on the road.  

3.) Robert v. Ring
· FACTS: 7 year old boy injured by 77 year old driver.  Plaintiff had ran into the street in front of car.  Defendant had impaired sight and hearing.  He was driving at 4 or 5 miles per hour.  Defendant said he saw the boy but could not stop in sign.  Defendant claims contrib. Negligence

· HOLDING: for plaintiff, a 7 year old cannot be contributory negligent to the same degree as an adult.  He can only be held to the standard of a reasonable 7 year old.  If an older persons problems will cause them to hurt others than they need to take steps to avoid causing injury.  Defendant was driving slowly, he could have stopped easily.  Defendants infirmities should not relieve him from negligence.  He was negligent by being behind the wheel.  Defendant’s infirmities show he should not have been driving.  

4.) Daniels v. Evans 

· FACTS:  the deceased plaintiff was killed when his motorcycle collided with defendant’s car.  Trial by jury resulted for plaintiff, defendant appealed saying that the plaintiff being under 21 (19) should not considered a minor and held to the standard of a duty of reasonable care for the average child of his age.  

· HOLDING: finding for plaintiff- minors should be only held responsible for a standard of care equivalent to what the reasonable average minor of their age would exercise.  When children are engaged in childhood activity their conduct should be judged by a what is reasonable for someone their age.  When a minor undertakes an adult activity with grave danger to others, then they must be held responsible as adults.  It would be unfair to the public otherwise.  Vehicles are an example of this.  One cannot tell if an adult or minor is driving, so everyone must be treated the same/  

5.) Breunig v. American Family Insurance Co.  

· FACTS:  defendant became crazy while travelling and had delusions which affected her ability to drive.  She swerved into oncoming traffic and caused an accident.  Insurance company is appealing verdict for plaintiff below claiming that she could not have foreseen that she would be crazy.  

· HOLDING: finding for plaintiff upheld.  The court says that a driver suddenly ill is not liable as long as the illness is absolutely unforeseeable. The jury found this incident foreseeable.  

· If she had been crazy before, maybe the family or she herself could have prevented this.  Liability is plausible if there were possible preventative measures.  If there was nothing that could be done to prevent this, then no liability

· The problem with this rule is that it makes first time psychos less liable, so it makes the moral hazard problem easier.  Although, there are costs to saying you are crazy.  The family has the best information.  

IV.) Calculus of Risk

1.)  Fletcher v. City of Aberdeen

· FACTS: The City dug a ditch to do electrical work.  They had built barriers around but one was removed to facilitate work and was not replaced.  Blind man fell in ditch.

· HOLDING: for the plaintiff, reasonable warning was required.  The city knows that its streets will be used by the disabled and it has obligations.  The disabled is obliged to use the care which a reasonable person on the circumstances would use and the city is obliged to afford a degree of care which would give notice to the infirmed of danger.  

· 911 – no answer can you sue, what if there is no 911. Can the city who has 911 say they were just trying to make the city safer.  Traffic light does not work – accident, can you sue the city.  If the city had not had 911 or the traffic light at all, you couldn’t sue them for it not working.  we do not want to hold the city liable for the broken traffic light or 911 because then they might not provide these services.  This is a win win – we do not want the law suit to win because we want the city to build these things for us.  There is also the Stone v. Bolton legislature issue – the legislature or city representatives have decided it is in our best interest not to have them.  We can imagine in the future being held liable for no 911 or no police force.  But not now.   Although in most towns 911 will not be a win win because you will have 911 no matter what. 

· In this case we know that the city will not stop doing road work just because they are told to put up barricades, so we are okay.  a city is more likely to be held liable for  not maintaining traffic lights, the more busy the intersection is.  Because we know that the town will still put a traffic light there.    

2.)Blyth v. Birmingham Water Works:

· FACTS: Water company charged with laying watermains by the legislature.  Fire plugs were built as well as possible.  A large quantity of water escaped from the water main 25 years after it was built.  Accident caused by ice and cold.  If the defendant had removed the ice, the accident would not have happened.  

· HOLDING: for the defendant, there was no negligence, to be negligent, you would have to not have done something that a reasonable person would have done to prevent this incident.   The water pipe had survived other serious weather.  

· Government told company what to do.  Is the water works company a common carrier.  They are, but the reason common carriers are on the list is not relevant here.  they are on the list to force info, but there is no info forcing and no freight here.  

· Furthermore, holding the company liable only means that water rates will go up.  If the water works company pays, then everyone shares the cost.   If not liability the rich parties with insurance will be okay, but he poor people will be in trouble.  But even if strict liability the poor person will get less for the same injury because they are worth less in terms of future earnings.  The rule here is negligence, but no matter what rule we have, houses will flood, the rule does not matter.

3.) Eckert v. Long Island RR.  

· FACTS: The plaintiff was hit by a backwards travelling train travelling 10 miles an hour through a thickly settled area, no signals on.  Plaintiff died after being struck by the train while trying to save a child who was standing on the tracks.  Defendant claims contributory negligence. 

· HOLDING: for the plaintiff, the train was in plain view of the deceased and he attempted to rescue knowing the risks.  There was a child, not property on the tracks.  Negligence implies doing something wrong and he did not do anything wrong.  Defendant must have believed he could save and we do not want him to stop and think longer.  Law will not impute negligence in an effort to preserve human life unless it is under rash judgement.  

· This is win win because kid would have gotten run over. The railroad wants them to try to save because if successful then no liability.  But if they try or if they don’t the railroad will pay because of the kid.  So this is WIN.

4.) Cooley v. Public Service. 

· FACTS: during a storm an uninsulated power line was broken and hit a telephone pole.  This caused a loud noise to go through the telephone injuring the plaintiff.  

· HOLDING: for the defendant, there is no claim of negligence.  Plaintiff claims defendant could have protected.  The court says that the only ways to solve this problem would have created greater problems for people on the street.  This was a freak occurrence.  The danger is remote, the alternative danger is immediate and great.  

· The court here discusses wrongdoer pays.  It says the plaintiff could not show some way the defendant could have gotten out of this situation reasonably.  There was no untaken precaution.  The way to win is show what precaution could have been taken.

5.) United States v. Carrol Towing.

· FACTS:  tug boat is guiding a boat which breaks away and damage is done to the ship.  Nobody was on the barge.

· HOLDING: there is contributory negligence here, there should have been someone on board the ship.   The probability of a barge getting loose and causing harm due to a bargee’s absence was substantial in light of the high level of activity in the harbor, that magnitude of the loss was significant because the  harbor was crowded with other vessels and the burden of avoidance was minor given the events occurred during what should have been the working hours of the bargee.   

· This case is quintessential cost benefits analysis.  Defendant will have acted unreasonably where the burden of avoiding the harm is less than the probability of that harm occurring multiplied by the likely seriousness of  the harm if it does occur.  

· Probability here measures how foreseeable the harm causing event is.  

· This basically says we look at whether the cost of the accident exceeds the costs of the precautionary measures

SEAVEY ARTICLE.  

· You still only pay when you caused harm.  We do not pay when we almost cause harm.  

· We have an outcome system not an expectation damage system.  If you were in an outcome world, then you would pay if you negligently drove but did not hurt anyone.  You will pay for increasing risk.  We have our system because this way the injured person gets the full amount.  Insurance sort of combines the two systems.

6.) Incremental liability – taking into consideration what would have happened had we not intervened.  What would have happened if the defendant was not involved.  

· You kill you pay the expected value of the increment of damages.  

· Carrol towing only implicitly uses the incremental rule, Cal tex uses the full incremental rule.  

· We only use incremental liability when we have the full information.  

V.) Custom

7.) Rinaldo v. McGovern

· FACTS: golf ball goes off fairway and hits random vehicle on adjacent highway

· HOLDING: for the defendant, warning would not have done any good.  This risk is inherent to gold and it does not import liability.  There was no failure to take reasonable steps to avoid harm here.  

8.) Tits v. Bradford:

· FACTS: Defendant owned a railroad which operated a narrow gauge railroad track.  Part of their business was to transfer over its tracks the freight cars of other carriers.  This was done by hoisting car bodies to the gauge.  Most cars were flat, but some were not, they had round bottoms.  Generally these were tied or bolted down.  Plaintiff had worked without rounded cars for two years, he switched jobs and was riding on top of a truck carrying the cars.  They had been tied down and inspected.  As the train rounded a curve, one car became loose and started to sway.  The defendant tried to jump off before the car fell over and he died.

· HOLDING: for the defendant, there was no evidence that the means of transportaion was abnormal or dangerous.  Even if it was dangerous, it would not necessarily be negligent.  You do not always have to do things the newest and best way, defendant met its duty by being reasonably safe and acting with ordinary character.  Reasonably safe means according to the usage habits and ordinary risks of business.  Absolute safety is not the responsibility of employers, they are not insurers.  You are held to the standard of the average person in your profession.  defendant also knew the risks.  

9) Mayhew v. Sullivan Mining

· FACTS: the plaintiff was working for the defendant in his mine shaft.  He was working below ground near the corner of the platform was a bucket hole which plaintiff used in work.  Plaintiff alleges that on the day of the accident there was a hole for a letter in the platform below where the bucket hole was.  There was no rail or barrier.  Plaintiff was not warned of the danger.  Plaintiff fell and was seriously injured.  

· HOLDING: defendant is appealing because information on custom was not admitted below.  The court says that custom is irrelevant.  Recklessness is recklessness no matter how many people were reckless before you.  The act was not consistent with ordinary prudence or due regard for safety.

· It is hard to get workers to testify against one another.  Negligence systems really do not work in the workplace.  There is a Rylands list like situation because there is a lack of information.  This is why workers comp. Is basically on the Rylands list now.  

10.) The TJ Hooper

· FACTS: The operator of two tugboats was sued when cargo was lost in a storm.  The plaintiff asserts that the boats were not equipped with radios that would have allowed them to receive the storm warning that had been broadcast.

· HOLDING: For the plaintiff.  While there may have been a custom not to protect tugs, radios are cheap and can protect.  Tugs cannot maneuver well in storms and they would do better if they had a radio.  In most cases reasonable prudence is common prudence, but a whole industry may have lagged in getting the right technology.  Such is the case here.  the courts say that the custom is wrong.  

· If you do the carrol towing calculation of cost and benefits there should have been a radio.  Freight was lost because you did not take this precaution.  

· What about the idea that there is freedom of contract and the plaintiff knowingly chose a boat without a radio and paid less.  But plaintiff may not have understood the choice.  You expect a car to come with breaks you do not ask.  When the Carroll towing calculation is close, like with side impact airbags, then the freedom of contract arguments are the most effective.  

· There mst be choice, communication and component.  You must be able to choose the product for the freedom of contract argument to arise, the component has to be large enough, and communication.  

· Custom is  a market based argument and you can only use it when the carrol towing calculation is close.  

11.) Manuals

· Employee manuals.  Can be used as a short but to custom.  But what if the manuals are meant to set a high standard or are trying to be innovative.

· We do not want to penalize companies for being cautious.

· We want them to try to be innovative with safety

· What if people impose a higher standard on themselves than the standard in the industry, we do not want to penalize them for this.

· It makes a difference whether the manuals was advertised for public knowledge or not.  I.e. if a hospital shows everyone its manual to prove it is safest and then doesn’t abide by it, it might be used against it in court because people will have chose the hospital based on the manual.


 b.) Doctors

12.) Why aren’t DOCTORS on the Rylands list – they can do things and there will not be 


information.  We do not want to deter people from being doctors.  

· But we do force extra communication on doctors.  

· The lay person with doctors often do not know enough about how to choose.  

13) Brune v. Belinkof

· FACTS:  plaintiff was having a baby in New Bedford hospital.   Anesthesiologist gave patient an eight milligram dosage of ponticaine.   Eleven hours later she slipped and fell getting out of bed suffering injuries.  Her fall was due to excessive dosage of medication.  Evidence showed that while lower doses were given in larger cities the custom in New Bedford was to give that dose.  

· HOLDING: finding for plaintiff.  The lower court jury was charged that this doctor should be compared to other small town doctors.  This court held that the small town doctor theory is no longer adequate considering televisions and cars.  These advances guarantee a standardization of medical procedures.  The ruling that small doctors should be treated differently no longer applies.  The doctor should be held to the standard of the average degree of care and skill of a qualified doctor in his failed taking into account medical expenses.  Facilities available should be considered too.


14.) Canterbury v. Spice:

· FACTS: plaintiff went to see the defendant after having back pain.  Doctor did a procedure to see if there were any problems, he discovered a filling defect in the 4th vertebra.   He told the plaintiff that he needed to have an operation on the arch of the vertebra to correct the problem.  There was no further discussion of the surgery.  Doctor then called patient’s mother and told her that the procedure was dangerous, but no more so than any other surgery.  After beginning the procedure the doctor found the spinal cord in bad condition.  He tried to fix it.  plaintiff began to recover normally but then he was left alone against doctors order, he tried to get up, sipped and fell – there were no arm rails.  He became paralyzed and violently ill.  The doctor performed emergency surgery and improved his condition but he has been paralyzed since.  Plaintiff claims he was not informed and charged the hospital with leaving him alone and not having bed rails.   The doctor said that he thinks the preoperative situation caused this but that trauma could have.  He also said there was a chance of paralysis from the surgery itself. He didn’t tell because the chance was tiny and he feared that they would not go through with the surgery.  

· HOLDING: doctor should have informed of risk and plaintiff was not properly cared for after surgery.  There was evidence that there was negligence in the surgery itself.  There was also evidence as to what extent these factors contributed to plaintiffs condition.  People should be able to determine what happens to their own bodies.  They need to know the information regarding risk to do this.  Physicians have a duty to inform patients.  The court here says custom does not matter.  There should be general standards set in this area.  Doctors should not be expected to tell everything, but enough so patients can make an informed decision.  An objective standard should determine what is enough information.  Patients should know things that they would consider important or influential.  Doctors do not have to tell obvious things or things that patients already know.  When a patient is unconscious and there isa true emergency, then you can ignore this.  Or, if revealing information poses a true threat to the patient.  You can only sue regarding lack of information if there is evidence that if you had been informed you would have opted out, so we look at what a prudent person would have done.  New trial ordered.

· We do not put doctors on the Rylands list because preexisting situations make this too complex it is hard to tell what the doctor did and what was already there

· We would also have doctors refusing to see the already sick

· Doctors have negligence rule and custom as a defense.

· Doctors have an obligation to communicate.  

VI.)Retroactive damages, technology


15.) Timarco v. Klein

· FACTS: shower door breaks, tenant gets injured, it is an old not shatter proof kind of glass.  Trying to sue the landlord

· HOLDING:  The landlord had the option to buy safer glass from the manufacturer, but he did not.  It was the wrong Carrol towing thing to do.  Finding for the plaintiff

· Retroactive damages.  Can you bring a suit against a car company for a car not having an airbag.  What if you bought the car before airbags were common-placed.  

· By holding people retroactively liable, you will push them to anticipate change and develop new safety standards.   – this could be very pro carrol towing.

· Unambiguous benefit.  mid-lease a new glass comes out.  Landlord puts it in your shower.  It is unambiguous, he should charge you for the glass and collect.  

· Is there a takings issue here.  the government says now everyone has to have airbags or not use the car and companies own tons of care without airbags.  Should government pay for installation.  

· The Supreme Court has decided that ex post facto applies only to criminal law.  

· You cannot make people liable for doing something they did wrong before it was illegal.  

· In some ways everything is retroactive because if airbags become mandatory you must change.  

· Maybe the landlord should put safety glass in the shower in the middle of a lease.  This is a  win win kind of thing.  The land lord should have to install the doors and the lessee should not have to pay. 

· If the landlord installs the doors can he collect well, this is not an emergecy, so he cannot get restitution damages under unambiguous liability.  The landlord can bargain with tenants but we fear free riders.  

VII.) Assault (see Vosburg for Battery)
1.) Alcorm v. Mitchell

· FACTS: Defendant spat on plaintiff in public

· HOLDING: finding for plaintiff, this is an act of the greatest indignity, highly provocative of retaliation by force.  The law must protect against this to preserve peace.  Plus this act is malicious. 

· Assault is pure psychological injury.  Assault occurs when the defendant’s acts intentionally cause the victim’s reasonable apprehension of immediate harmful or offensive contract.  

VIII.) False Imprisonment
1.) Bird v. Jones

· FACTS: public highway was enclosed for private boat race.  One could only enter this part of the highway for a fee.  Plaintiff wanted to enter and was not allowed by defendant.   Plaintiff climbed into enclosure, he was met by police officers who would not allow him to pas on to the show.  They did not detain or bother him, they just would not let him pass.   Plaintiff claims imprisonment

· HOLDING: finding for the defendant.  There was no imprisonment.  This was an obstruction of his path, not stopping him from movement.  This is a slight loss of freedom but not a total constraint.  

· False imprisonment: defendant unlawfully acts to intentionally cause confinement or restraint of the victim within a bounded area.  It is generally held that the victim must be aware of the confinement at the time of the restraint.  False imprisonment compensates for psychological, physical and economic injury occasioned by imprisonment. 

· Victim must be confined within an area bounded in all direction.  If they are free to proceed in any direction, it is not false imprisonment.  You can be falsly imprisoned in a large city.  Reasonable means of escape precludes liability for false imprisonment.

· There must be physical barriers, force of threat or immediate force against the victim, the victims family or others in their presence or their property, omission where there is a duty to act, or improper assertion of legal authority.  

2.) Coblyn v. Kennedy

· FACTS: Man came into a store wearing an ascot.  While he was trying on a coat he took of the ascot and put it in the coat pocket.  He purchased the coat and went to have it altered.  After the fitting, he reached into the coat and grabbed his ascot.  A store employee stopped him, grabbed him and demanded to know where he got the ascot.  Defendant became ill and needed to be hospitalized.  He sued for false imprisonment.

· HOLDING: for the plaintiff.  You can only retrain someone by physical power if it cannot be avoided.  The plaintiff was an old man who was grabbed.  He was also humiliated.  Furthermore, a shop keeper can detain someone on reasonable grounds, but there is no reason to think they had any reason to believe he was steeling.  Furthermore considering he was elderly he was unlikely to flee and physical force seemed unnecessary.  Merchants should not have endless authority to detain.  

· They cannot detain considering that they do not have any reason to believe there is a theft, but maybe you could say that if they can avoid using any physical means of detaining people they may be okay.  

· One can restrain if it is reasonable under the circumstances to prevent one from damaging or interfering with personal property – they can detail without real force.  

· It is often a win-win for the store because stopping someone might make you pay, but it will be less than the amount of losing money if you lose whatever they are stealing.  

3.) Wilkinson v. Downtown

· FACTS: As a joke a friend told the plaintiff that her husband had both of his legs broken, this news gave her a total shock and she became realy ill.  

· HOLDING: for the plaintiff.  The defendant willfully caused the plaintiff physical harm by infringing on her right to personal safety.  Did the defendant intend for these consequences to happen.  The court says that this info would startle and cause a bad reaction for anybody.  The court says the outcome here is not too remote.  

4.) The tiffanies problem

· Assume that there is 500,000 dollars worth of jewelry in the store.  What can you do.  Ask people to volunteer to be searched  - offer to pay them.

· You to not have reason to believe anyone stole, so you cannot search on your own or detail.

· Generally, the store loses less by detaining or asking to search because you will not be fined 500,000 for detaining people a night.   –so the rule doestn’ matter.

· This is an all causers pay situation because it is an intentional tort.  

· If you lose 100,000 dollars, does the insurance pay, if you pay people to be searched does the insurance pay.  

· Carrots and sticks – we can pay people to be searched or punish them for not being searched.  Reward for good behavior and bad.  There are usable carrots here.  a stick is artificial because you would get punished if you detain.  

IX.) Interaction between Statutes and Torts

1.) Osborne v. McMasters 

· FACTS: Defendant’s clerk in his drug store sold plaintiff a deadly poison without labeling it poison as is required by law, plaintiff died.

· HOLDING: finding for the plaintiff.  Where a statute imposes a duty on someone if he neglects to perform it, he is liable to those he was supposed to protect for any injuries which the statute was designed to prevent.   The common law gives a right of action to everyone sustaining injuries caused proximately by the negligence of another.  It doesn’t matter whether the duty was imposed by common law or statute.

· The non labeled poison statute is a Carrol towing shortcut like custom.  

2.) Martin v. Herzog

· FACTS: Plaintiff was killed in a car accident.  Plaintiff was driving at night in a buggy without lights.  Defendant claims that the lack of lights indicates contributory negligence.  Jury was instructed that the absence of light could show some evidence of negligence but is not conclusive evidence of negligence.  

· HOLDING: the appellate court overturned a finding for the plaintiff.  The court held that the evidence of unexcused omission of the statutory signals is more than some evidence of negligence, it is negligence in itself.  Lights are intended for guidance and protection of other travelers.  To omit them is to fall short of the standard duty . 

3.) Brown v. Shyne: 

· FACTS: plaintiff hired the defendant for chiropractic treatment.  Defendant pretended to have a license to do so when he did not.  There is a statute making this a misdemeanor.  Plaintiff became paralyzed by treatment from this doctor.  The trial judge charged the jury that they might bring a verdict for the plaintiff if they found that the evidence established that the treatment was not up to par with normal standards and that violation of the statute was evidence of some negligence.

· HOLDING: for defendant, decision overturned.  The charge to the jury led them to find that from violation of the statute the jury could infer negligence which produced injury – this was a court error.  The license to practice medicine gives no additional skill and it does not grant immunity to patients from injury.  What matters is whether the defendant behaved negligently, not whether or not they had a license.

· Court here shows nervousness about licenses – why? (1) arbitrariness of process (2) afraid doctor would be hesitant in an emergency to help if they were out of jurisdiction.  (3) sometimes the license is meaningless, it is a technicality.   

· The lack of license is not causation, it may show that the doctor was below par.   

· Just because you are diving without a license does not mean you caused the accident.  Negligence still must be shown.  

4.) Ross v. Hartman

· FACTS: Defendant left his truck unattended with a key in the ignition outside a garage.  Thief drove it away and negligently ran over the plaintiff.  There was statute against this.  

· HOLDING: for the plaintiff.  Without a statute one might be negligent for this behavior, but here there is an ordinance outlawing this behavior.  If by creating the hazard which the ordinance has intended to prevent, you cause harm, you are liable.  

· It is a separate fine if you leave the keys in the car.   He actual negligent driver is judgement proof – ran away.  we want to sue someone to prevent this problem.  A problem here is that juries are so sympathetic with this situation.  If the defendant can prove the legislative purpose is something other than what happened, they might get off. 

5.) Vesley v. Sager

· FACTS: A bartender/bar owner served extensible liquor to a man until late at night and he knew that the man would drive another man’s car home.  Then driving home the drinker drove the car into another man’s car.  

· HOLDING: for the plaintiff, common law holds that someone who is not the proximate cause of injuries cannot be found liable.  The court finds this unsound in this situation and decides that when a vendor furnishes alcohol to a customer in violation of the business and professional code they are liable if their negligence is a substantial factor in causing an injury.  A third person intervening does not relieve them of liability if such an act was foreseeable at the time of the negligent conduct.   There is a presumption of negligence from the violation of a statute which was enacted to protect a class of persons which the plaintiff is a member of against the injury they suffer. 

· Why are we suing the driver?  It may make more sense to go after the store.  

· Look at who is in the best position to be held liable – or we could sprinkle liability here and make everyone behave a little better.  But this might not work because nobody will try hard enough.   

6,) General notes on statues and torts

· Why do we have this duplication.  

· We need a compensatory system.  Regulatory fines are not fine tuned.  Regulations cannot deal with every possible situation.  There are different standards of evidence in torts and crim.    One system compensates, one is punitive, just like regulations and torts.  If a regulatory agency has studied something, they are giving us a Carrol Towing short cut.   The fines show the government finds the activity wrong and tries to control it.  damages compensate the injured.

· If you violate a statute how does that effect a negligence suit.  

·  Interest groups have an affect on legislation, so maybe the courts cannot create the 

True Carrol towing standard.  Do we want people to be liable for traffic accidence if they go over the speed limit regardless of who was at fault.  We do not pay everytime we create a risk.  We pay when we do something wrong.  We live in an outcome system.

· We have duplication because we could see how the statute is a short cut like custom to Carrol towing.  We do not want legislation to create negligence per se and we fear interest groups, so we combine legislation and torts.  This is behaviorism and moral intuitions.  

6.) Gorris v. Scott

· FACTS: The plaintiff shipped sheep with defendant ship owner who failed to pen them according with statutory requirement.  Plaintiff says you violate statute, you pay.  Defendant says that the statute was meant to prevent disease. 

· HOLDING :  No liability, statutory purpose is what matters, and the purpose was disease prevention.  

· Note incrementalism and Hines and Price, we are looking at whether the lack of preserves incrementally increased the likelihood of damages

7.) Stimpson v. Wellington

· FACTS: A person drives a heavy truck and breaks pipes and floods a house.  Driver says the statute’s purpose was to save street. 

· HOLDING: despite statutory purpose, liability anyway.  

· This is different from Gorris because if the sheep did make it, they would have had disease and the ship owner would have been in trouble.  We never catch the heavy truck that goes over the street.  In the boat case, the legislative purpose will get accomplished even if the sheep had not gone over.  In the truck case the suit makes it easier to accomplish legislative purpose.  

· We are looking out whether or not the statute is self enforcing.  Do we need lawsuits to help enforce the law.  

X.) Jury and Jury

1.) Baltimore v. Ohio RR v. Goodman

· FACTS: Goodman was killed by a train while driving across the railroad tracks.  It was daylight and the train line was straight but the view from the intersection was blocked by a house.   Goodman could not see the train until he was about 20 feet away from the track, but his view was still obscure.  

· HOLDING: finding for the defendant.  Goodman was responsible for this own death.  When one drives across a railroad he knows that he could be killed if a train comes.  He must stop for the train and you should get out of the car and see if a train is coming.

· When does a judge let a case go to the jury?  In theory cases should only go if there is a factual question.   A good judge sometimes will not let cases go to the jury.  If there is absolutely no chance of negligence, the case does not go to the jury.  But lower courts learned that if you take something from the jury you might get overturned and if you give it to them, you will not be overturned.  In practices judges rarely take cases away.

2) Pokora v.Wabash RR.

· FACTS: defendant had four train tracks at a level crossing.  Plaintiff approached the 

tracks but because of the boxers on the first track he could not see the main track. Plaintiff stopped, tried to look and listen but did not hear or see anything.  He did not get out of his truck.  He was killed while crossing.  

· HOLDING: finding for plaintiff.  Baltimore v. Ohio was a bad rule.  If the driver leaves 

his vehicle a train can come while he gets back in the car.  This safety step might injurY.  

3.) Wilkerson v McCarthy

· FACTS:  case brought against a railroad under the FELA which said that all railroads would be found liable for damages if there employees were injured because of their negligence.  The plaintiff in this case was taking a shortcut over a pit in the repair shop and slipped.  The shortcut was over a pit and it had grease all over it.  the defendant said that they had taken steps to prevent employees from using the boardwalk.  A directed verdict was entered, and it was affirmed by the Utah Supreme Court.

· HOLDING: decision reversed, the court says that the reason this question was not sent to the jury was because the court believed that the jury would just find that the courts have made the railroad insurers.  Therefore, the court here argues that the court’s decision below was based in its lack of trust in the jury system.  The court says that this is unacceptable that the jury must be trusted.  It goes on to say that there were substantial questions of fact in this case and that it therefore ought to be left to the jury.

XI.) Proof of Negligence

A.) Res Ipsa 

· Wild animals on the Rylands list are res ipsa.  You do not need to show negligence, it is just assumed that something is wrong.  Res Ipsa is a shortcut like statutes it is so clear that juries will usually find guilty.
· Slip on a banana in supermarket 2 possibilities (1) res ipsa, you win (2) goes to jury (3) direct verdict, throw case out.  Think about banana color – 
· Pfaffenbach note case – car swerves into other lane – res ipsa.  
· Res ipsa is generally used with something when wrong with you while you were in defendant’s control shifting burden of proof.  
· Res ipsa loquitur evidence permits the drawing of an inference, a jury may infer that the defendant acted unreasonably without any other proof.  
· Res ipsa seeks to establish that the harm was most likely caused by negligence and that the defendant was probably the negligent party.  
1.) Bryne v. Boadle

· FACTS: the plaintiff was walking in front of the defendant’s floor shop and a barrel fell from the shop window injuring the plaintiff.  A judgement NOV had been entered for the defendant

· HOLDING: finding for the plaintiff, the court held that there was prima facie evidence of negligence.  The court said that this is one of those RES IPSA LOCQUITOR cases where the existence of the incident is prima facie negligence.

Under this doctrine the defendant has to prove that he did not cause the accident.  

2.) Colmenares Vivas v. Sun Alliance Insurance Co.  

· FACTS:  Mr. And Mrs. Colmenares were on the escalator at the airport when the hand rail which Mrs. Colmanares was holding stopped moving.  She lost her balance and her husband tried to help her. He fell and was injured.  He is suing the airport’s insurance company. 

· HOLDING: res ipsa locquitor does apply here, decision reversed.  Case remanded for trial by jury.  The court held that in order for res ipsa locquitor to apply three requirements must be met under Puerto Rican Law (1) the accident must be the kind of thing that does not ordinarily occur in the absence of some one’s negligence.  (2) it must be caused by an agency or instrumentality within the exclusive control of the defendant; and (3) it must not be due to any voluntary action on the part of the plaintiff.  The court then said that all three of these requirements had been met here.  Handrails do not normally stop while the rest of the escalator continues moving unless there is some negligence.  The court also says that the escalator was within the exclusive control of the defendant.  While there may have been someone else with the power to help control the instrument that does not mean that the port authority did not have control.  The exclusivity does not have to be literal and the public has a right to expect that port authority will maintain the public airports.  Finally, both parties concede that the couple did nothing wrong.

3.) Ybarra v. Spangard 

· FACTS: The plaintiff went into the hospital for an appendectomy and came out with paralysis in his arm.  There were a lot of Doctors who were associated with the surgery.  Ybarra is suing them all since he was asleep during the surgery and therefore does not know the actual cause of his paralysis.  

· HOLDING: res ipsa applies here, finding for the plaintiff, judgement reversed, the court explains that defendants say that there are several defendants and a division of responsibility so the injury could have been done by one or two people and res ipsa cannot be invoked against any one.  And the defense argues that where there are several instruments and no showing is made as to which caused the injury  or to who was in control, then the doctrine does not apply.  The court says it does not agree with the defenses reasoning. It notes the three conditions of res ipsa (1) the accident must not ordinarily occur without negligence (2) it must be caused by an instrument within exclusive control of the defendant (3) it must not be voluntary on the part of the plaintiff.  The court says that the plaintiff has fulfilled all of these requirements.  It says that this is the ideal case to apply this doctrine because the plaintiff has no way to know what happened, they only know that there was definitely negligence.  Within res ipsa, a patient in a similar situation would be unable to recover unless a doctor or nurse voluntarily turned against the rest of the doctors.  The court says that the number of relationships of the defendants does not alone determine whether the doctrine applies.  If the burden is put on the defendant to prove that they are not negligent the court is much more likely to get real information about what happens in the operating room, because people will try to prove themselves not guilty.  Hospitals integrate various doctors and nurses, this reality cannot bar people from recovery.  
· Note information forcing rule here – we fear doctors won’t tell on each other.
XII.) Proof of Negligence, recovery rules

1.) Rodeo promoter – 

· Rodeo, with hole in fence.  1000 people there, 499 paid, the rest snuck in.  promoter cannot win under preponderance of the evidence because they had control, they should have kept people from breaking in.  they could say look at ticket stubs.  

· The problem with POE is that so many people would double pay.  

· Probabilistic recovery – 6.67 per person, the percent it would take from each person to make up the difference.   

2.) Summers v. Tice: 

· FACTS: three men went hunting together.  Each defendant was armed with the same gun with the same shells.  Prior to hunting the plaintiff discussed the hunting procedure with the defendants telling them to keep in line.  Plaintiff went up a hill, so that the three men were standing in a triangle. A bird flew over head and the defendants had an unobstructed view of the plaintiff.  Both defendants shot at the quail at the time the plaintiff was 75 feet from the defendants.  One shot hit the plaintiff in the eye and the other in the lip.  The lower court held that the defendants were negligent in their shooting  and the plaintiff was not contributory negligence.  

· HOLDING: finding for the plaintiff.  In this situation it is the responsibility of the defendants to try to show which one of them was the sole causer of the harm.  We know that both defendants are wrongdoers, so each of them should try to absolve himself if he can.  Defendants are in a better position to offer evidence regarding this and it is important that someone pay the injured party.  Under the circumstances each defendant is liable for the whole of damages whether they were acting together or not.   The court sys it would be unfair to deny the injured party redress simply because he cannot prove how much damage each did when it is certain that between the defendants they did the damage.  This rule applies whenever harm has more than one cause.  

· Note information forcing rule here. 


· HYPO – you are walking in between two buildings and a gargoyle falls on your head.  Both building owner were negligent.  If we do not know if either party is negligent then there is no negligence sighting Garcia.  If the buildings were owned by the same people then there could be liability.  But what if they were owned by sub-corporations owned by the same people.  people will be encouraged to maintain different ownership here.  Create corporations.  

· 4 people in an elevator, one hits you over the head with a bat.  We can hold them all accountable on an info forcing kind of thing because everyone knows who did it.  if we say they will all be accountable they are more likely to talk.  

3.) Garcia

· FACT: college fencing, there is an injury because of a defective blade, it splits.  

· HOLDING: no collection, we do not know which blade was defective and each was made by different companies.  

· Maybe we can sue the team manager who collected the blades, citing rodeo.  

· NOTE ON LIKELIHOOD OF RECOVERY IN ABOVE CASES: You will not collect from a person if there is an earthquake at their house.  But you are one hundred percent likely to collect if they kick you.  If a barrel falls out of a window and hurts you, in front of a store even if you cannot prove the owner’s connection, there is still 99 percent liklihood of collection.  Ybarra is a 50 percent chance of collection.  Hit and run cases are on a 2. 

4.) Preponderance of the evidence rule.  

In our system if it is 51 percent likely that someone is at fault for an accident, you collect 100 percent of damages from them.

5.) Smith v. Rapid Transit 

· FACTS:  two bus companies – all buses are the same color.  A owns 80 percent of the market, B has 20 percent.  A person is hit by a bus so it is 80 percent likely that it is an A bus.  The injured party brings a suit against A.  If he wins, this is preponderance of the evidence rule.  Under this rule four out of five times we get this right.  we have made A overpay and B underpay one in five times.  This is a probablistic rule because it is probable that A’s bus is the wrongdoer.   What happens when there is NAKED STATISTICAL EVIDENCE.

· 1.) no recovery rule (naked evidence rule):  There is an error of 100 because each party if they had done it should have paid one hundred.  E = 100.  

· 2.) preponderance of the evidence rule: A is held responsible for the entire law suit.  There is a four in five change that if we say that A did it, we are right. there is a 4/5 chance of 0 error.  There is also a 1/5 chance of 100 percent error and A is overpaying one hundred dollar and B is not having to pay.  So this is 200 dollars worth of mistake because of the overpay and underpay.  So the expected eror is 50.  200/5

· 3) probabilistic rule – victim gets 80 from A and 20 from B.  error is 4/5 of 20 +20.  Because if A did it then he should pay 100 and B should pay zero, but the 1/5 times that B did it, A is overpaying 80 and B is underpaying 80 so 1/5 (80 +80) so the error is 64.  

· 4.) partly probabilistic rule (sindel) take no money from B and make A only pay 80.  4/5 (20) +1/5(80+100) =52.  

· Rule two or POE has the lowest error here.  error is reduced  by getting people into court with more evidence.  Sometimes the no recovery rule will be a better rule if people can be given incentive to go get better evidence.  Rule four also encourages the victim to get more evidence, the more evidence they have the more collection.  We are moving to create a duty to add evidence and reduce error.  

· EXAMPLES OF ABOVE

· Kaminsky v Hurtz – snow storm, highway, people hit by yellow truck with PEN painted on it.  Pensky is the name of a huge truck leasing company.  The guy who was hit finds that 90 percent of yellow trucks on the highway say PEN and belong to Hurtz. POE rule is used here unless they can get no evidence, because of storm the plaintiff cannot get more evidence, so plaintiff wins.  

· Kramer v. Weehopper – airplane goes down and a bunch of bolts have popped out.  These bolts were defective, but bolts are interchangeable by manufacturer, weehopper distributed 90 percent of this sort of bolts.  All bolts look alike no way there is no way to find information, so using POE plaintiff wins.  

6.) Sindell v. Abbott labs

· FACTS:  The plaintiff’s mother took a drug during her pregnancy which caused cancer in the unborn children.  The plaintiff is suing 10 drug companies who manufactured the drug on behalf of herself and a class of others similarly injured.  During the period that DES was marketed the corporations selling it knew or should have known of this danger.  But the defendants advertised and marketed this drug despite this evidence, the defendants failed to adequately test the drug violating FDA standards. The plaintiff does not know specifically which drug company made the drug that her mother took.  The lower court dismissed the case.  

· HOLDING: decision overturned, finding for the plaintiff. The court held that the plaintiff should win because like in Summers – when there is an innocent plaintiff and negligent defendants, the latter should bear the cost of injury.  The court applies a modified Summers in the sense that they do not put a burden on the defendants to show that they are each innocent especially because it is possible that none of them actually injured the plaintiff.  The court then says that it would be reasonable in the present context to measure the likelihood that any of the defendants supplied the product which allegedly injured plaintiff by the percentage which the DES sold by each of the them for the purpose of preventing miscarriage bears to the entire production of the drug sold by all for that purpose.  Each defendant will be held liable for the proportion of the judgement represented by its share of that market unless it demonstrates that it could not have made the product which caused the plaintiff’s injuries.  

· Probability rule has the lowest error in this situation. 

· This is a repeat event.  It doesn’t matter whether each plaintiff collects from their own wrongdoer.  

· What would happen here if we knew one company did not hurt any of the specific plaintiffs in this case.  It doesn’t make sense to let this company off because this victim still needs to collect and they still owe a certain percent of the overall cases.  If they do not pay here, they owe someone else.  Even if the products were differentiated here, we might still apply this rule because no one will remember their drug color.  

XIII.) Comparative and Contributory Negligence. 

A.) Contributory negligence – generally

· Conduct on the part of the plaintiff which falls below the standard of conduct to which he should conform for his own protection and which is a legally contributing cause cooperating with the negligence of the defendant in bringing about the plaintiff’s harm.  
· Set to an objective standard, reasonable adult standard for adults, reasonable child for children
· For plaintiff’s conduct to preclude her recovery altogether her negligence toward her own protection must be a cause – in – fact and a proximate cause of the accident resulting in recovery.  
· Contributory negligence is a defense to negligence but not to intentional torts.  
1.) Butterfield v. Forrester

· FACTS: defendant laid a rod across a public road while doing construction o his house.  Plaintiff was riding horseback rapidly down the road and his horse tripped over the rod and fell and was injured.  The rod was visible from far away.

· HODLING: finding for defendant, plaintiff was riding violently and if he had been riding normally, he would have seen the rod and had plenty of time to stop.  The accident was his own fault.  

2.) Beems v. Chicago Rock, Island and Peoria R.R.

· FACTS: man died when his foot got caught while he was trying to uncouple the tneder from a railroad car.  Deceased had asked that the car be slowed down and it was not.  Deceased had signaled to the defendant to slow down and then tried to uncouple again.

· HOLDING: finding for the plaintiff.  He was authorized to believe that the motion of the car would be checked and he was not required to wait before acting.  He was not contributory negligent.  

3.) Gyerman v. United State

· FACTS: plaintiff was injured while unloading fishmeal sacks.  There were guidelines on how to do this and the sacks were not arranged  properly.  He told chief and was told to continue.  He did not speak to his own supervisor as his contract said.  His contract also said he could stop working if he thought he was in danger.  He was injured.  

· HOLDING: finding for the plaintiff.  Defendant alone created the risk of harm.  Burden of proof falls on the party claiming that the other party did not exercise due care.  Plaintiff was not negligent in his operation of the forklift, his only negligence was failure to report to his own supervisor.  The court says that there is no evidence that anything would have been different if the supervisor had been informed.  The defendant did not meet its burden of proving that the plaintiff’s negligence was the proximate cause of its injuries.  

4.) Casino Arena

· FACTS : Expert ice skater goes onto rink does fancy skating.  Tells manager ice is too hard.  Manager rolls eyes, skater falls and is injured.  Sues. 

· HOLDING: skater loses – he assumed risk, he knew ice was too hard.

· If the arena wins, it is undeterred, and we want them to do the ice correctly.  If a nonexpert fell, arena would be liable – they would not have known the danger.  In Guyerman only experts use the machinery, so the only way to deter is to hold the company liable.  The skater could have warned people, done less fancy skating.  The arena in Casino arena is OTHERWISE DETERRED. By the other skaters.

· There is a hint in the case that they want other skaters to sue.  

5.) LeRoy Fibre Co. v. Chicago Milwaukee and St. Paul Ry.

· FACTS: Plaintiff had stacks of hay on its land near train tracks.  One day the train passed by emitting sparks which eventually caused a fire destroying the flax.  The train had been negligently operated and emitted too many sparks.  

· HOLDING: finding for the plaintiff.  One’s use of property should not be subject to the servitude of the wrongful use by another of his property.  Plaintiff has done nothing wrong.

· The rule does not matter here.  because even if the homeowner did not collect he would move his stuff because he doesn’t want a fire again.  Similarly, if the train won, they would know that next time the straw might be further away and the train would be held liable.  In the future the parties will not be able to count on the other party being sloppy and they will fear loss in a future case.  

6.) Donahue

· FACTS: fireman slips during unannounced health inspection on unmaintained stairs. Building is maintained negligently.  He sues

· HOLDING: for the fireman, this is an exception to the fireman’s rule because we do not want factories to make themselves unsafe so that there will not be random inspections.  We do not want a chilling factor here.  

7.) Durheim v. Fiorito Co.

· FACTS: Defendant made an illegal left turn and at the trial level was found guilty after not being allowed to introduce evidence regarding the fact that the plaintiff was not wearing a seat belt.  

· HOLDING: seat belt defense not allowed.  This could create a slippery slope for putting too much burden on passengers.  It would be unfair under a contributory negligence regime to bat plaintiff’s  recovery even though they did not cause the accident.  Not all cars had seatbelts at the time of the decision.  Wearing a seat belt does not help create the accident, it increases damages, also it is something you do ahead of time.

8.) Spier v. Barker – NY case says you can look at seatbelt use to determine damages.

B.) Last Clear Chance 

· Instructs the court to ignore plaintiff’s contributory negligence if the defendant’s negligence occurred after the plaintiff’s contributory negligence.  

· This doctrine is based on chronology

· This was often explained as a method for nullifying the impact of contributory negligence on plaintiffs.  

9.) Fuller v. Illinois Central Railroad

· FACTS: Decedent was riding horse with head down not looking, rode onto railroad tracks.  Train hit him.  train had seen him and could have stopped.  Honked only 20 seconds before impact.  

· HOLDING: LAST CLEAR CHANCE – the party who has the last clear opportunity to avoid the accident is responsible for it.  finding for the plaintiff

10.) Mills v. Armstrong:

· FACTS: Mill was on ship when it collided with another ship due to the negligence of the people in charge of both ships.  Mill’s sued and court imputed contributory negligence of those in charge of each ship to the decedents.  The defendant claims since plaintiff’s decedents were on the boat, they cannot recover because they chose to be there.  

· HOLDING: finding for the plaintiff.  The negligence of a bus driver or sailor should not be imputed to passengers just because they got on board.  This will make innocent passengers liable to third parties who were injured by the driver.  There is no binding relationship here.  

11.) Lamson v. American Axe and Tool Co. 

· FACT: plaintiff painted axes.  Defendant replaced the contraption which the axes hung on to dry.  Plaintiff told the defendant that he thought the thing was unsafe and that the old one was better.  Defendant told the plaintiff to use the knew one or leave.  Plaintiff used new one, axe fell on him and injured him

· HOLDING: for defendant – plaintiff had the best understanding fo the situation and he continued to work.  He assumed risk.

12.) Murphy v. Steeplechase Amusement Co. 

· FACTS: defendant amusement park operated flopper ride – moving belt running upward on inclined plane.  It was padded on all sides.  Plaintiff got on ride he had seen other people fall on ride.  Plaintiff fell, he claims there was as sudden jerk, he broke knee cap.

· HOLDING: finding for defendant – there was no proof that the belt was out of order.  The name of the ride and the other people falling made the plaintiff assume the risk of falling.  There was an obvious and necessary danger.  Furthermore this ride had been relatively safe up until this point, so it did not need to be put out of commission.

13.) Obstetrics and Gynecologists v. Pepper

· FACTS: plaintiff went to clinic to get oral contraception prescription.  In order to get treated, patients have to sign a contract saying they will submit disputes to binding arbitration.  The plaintiff allegedly signed this contract although she says she does not remember doing so.  The standard procedure is to hand patients contract and tell them that questions will be answered.  Plaintiff had a cerebral incident and claims it is related to malpractice.  

· HOLDING: finding for the plaintiff.  Since the appellant set up the existence of the agreement, they must prove that it existed.  The appellant did not sufficiently prove this.  The court also says that this is an adhesion contract which would have not have been enforced because it limited the duties of a stronger party against a weaker party without plain and clear  notification of the terms and understanding consent.  

C.) Comparative Negligence

· In most states contributory negligence has been replaced by comparative negligence.  

· Under comparative negligence, the conduct on the part of the plaintiff which falls below the standard of conduct which he should conform to for his own protection and which is a legally contributing cause cooperating with the negligence of the defendant in bringing about the plaintiff’s harm is only a partial bar to plaintiff’s recovery.  Comparative negligence reduces plaintiff’s recovery by the percentage of her responsibility for the injury.  

14.) Liv. V. Yellow Cab Co. of California

· FACTS: plaintiff cuts across three lanes of oncoming traffic and defendant speeded through a yellow light.  accident occurs.  Both parties negligent.  

· HOLDING: overturns the doctrine of contributory negligence.  COMPARATIVE NEGLIGENCE is preferable to the all or nothing view of contributive neglgience.  People will now pay according to their proportion of fault.  This makes last clear chance rarely applicable and assumption of risk will be merged into the general scheme of assessing liability in proportion to fault.  

15.) Knight v. Jewett

· FACTS: plaintiff and defendant were playing touch football at a friend’s home.  Game was co-ed and rough.  Plaintiff claims she told defendant to stop playing so rough or would quit .  he claims she said to be careful.  Next play, plaintiff injured, had finger amputated.  Defendant claims that he fell on her hand.  Plaintiff claims he stepped on it.

· HOLDING: Summary judgement for defendant upheld, despite the comparative negligence regime, assumption of risk still matters sometimes.  Two types of assumption of risk (1) where there is a duty to protect plaintiff from risk (2)where there is no duty to the plaintiff.  Where there is a duty, this should be merged into comparative negligence.  But primary assumption of risk, where there is no duty, should remain a bar to recovery.  If a person takes a risk they are not agreeing to excuse someone with a duty to them from breaching the duty.  Accordingly, the court says that co-participant sports cases where defendants duty is to avoid reckless or intentional harm is primary assumption of risk and there is a bar to recovery.  Sports can cause accidental carelessness.  We do not want to make people overcautious or afraid to participate in sports.  The alleged conduct of the plaintiff is not even close to the kind of negligence that would grant recovery.  

· If there were recklessness or a lot of rule breaking it might have been different.  Although, this women could have left the game at any time. By staying in the game she agreed to the standard of care in the game.  She had a last clear chance – to leave.  

D.) Joint and Several Liability

· Each defendant alone could be held responsible for the entire amount f damages, joint meaning that they are together responsible.  The liability is several, the tort is joint.  Two people did something to cause harm, but either of you could be held responsible for the entire thing.  

· Joint tortfeasors are two or more individuals who either act in concert to commit a tort, act independently but cause a single indivisible injury, or share responsibility for a tort because of vicarious liability.   Under common law each such tortfeasor is individually fully liable to the plaintiff for the entire damage award.  If the plaintiff is unable to collect a co-tortfeasors portion of the liability, the other tortfeasors must pay the rest.  

· A person acts in concert to commit a tort with another when she aids or encourages another in committing the tort.  

· Two or more individuals who act independently but whose acts cause a single indivisible tortious injury are also joint tortfeasors.  

16.) Kingston v Chicago 

· FACTS: 2 fires combine to destroy the plaintiff’s property.  Each on its own was the proximate cause of the damage.  The northeast fire was set by sparks emitted from the defendant’s train.  This fire caused the destruction of the plaintiff’s property.   The northwest fire was of unknown origin. 

· HOLDING: finding for the plaintiff.  any one of two or more joint tortfeasors are individually responsible for the entire damage resulting from their joint or concurring acts of negligence.  This is because either one of the acts would have done the damage and because each wrongdoer in such a situation adopts the conduct of his coactor because it becomes impossible to apportion damages.  But precedent says that a wrongdoer who sets a fire which unites with a fore originating from natural causes is not attributable to any human.  So since we do not know how the second fire started in this case, we do not know if it was caused by natural sources.  But considering the reality that these fires were equally dangerous, and either fire would have caused the damage, this doctrine is inapplicable here.  The reason we have joint and several liability is because it would be unfair to let wrongdoers off at the expense of the injured just because we could not apportion damages – we don’t want to allow each wrongdoer to blame the other.  The Northeast fire was set by the railroad, and this was the proximate cause of the plaintiff’s damage, judgement affirmed.

· In Summers v. Tice you cannot hold each party individually negligent because you know that only person did the damage.  Each party has a 50 percent chance that they did not cause the harm.  In the fire both parties jointly cause the harm, each party would have individually and the harm no matter what.  So Kingston is an easier case to decide for the plaintiff than summers.  

· A and B shoot C simultaneously, their defense is that neither can be said to have murdered C in a way that satisfied the reasonable doubt standard.  If we let them off then every time someone kills someone they can do it this way and get off.  

· You cannot be guilty of murder if I shoot you at the same time you have an unrelated fatal heart attack.  

· What if someone has a heart attack unrelated to the tort one minute after the shooting.   You are only liable for the 52 seconds that he would have lived longer – CALTEX.  Similarly, in government takings, they do not have to pay if the enemy would have taken the land tomorrow.  

· When does such a heart attack become irrelevant.  You can introduce new evidence of related issues up until the date of trial.  So if after the incident you have a heart attack which was provoked by the tort, you can sue for damages related to the heart attack.  We also want people to recuperate, we don’t want a rule which would provoke plaintiff to remain as ill as possible to show the jury how injured they are.  

17.) Arzon – criminal case

· FACTS:
 six story building, fire and death occur.  Arsonist starts fire on the fifth floor 

and someone dies on the third floor.  There was also a fire of unknown origin on the second floor.  We do not know anything about the second floor fire.  

· HOLDING: finding for the plaintiff, we do not want to provoke plaintiff to start multiple 




fires.  

· It does not matter whether or not either party alone would have done the damages.  


18.) American Motorcycle Association v. Superior Court

· FACTS: the plaintiff, Gregos  was injured in a motorcycle race which he claims was negligently organized and run by the two defendants AMA and Viking.  AMA was found liable and then they filed a cross complaint against defendant’s parents and asked that their damages should be reduced by parents negligence

· HOLDING: defendant can cross claim against parents.  Comparative negligence does not abolish joint and several liability, one tortfeasor may remain liable to plaintiff for whole amount, tortfeasor who pays a judgement may recover a portion of that loss from other tortfeasors, allocation of the judgement among tortfeasors should be their percentage of fault.   A plaintiff should still be able to obtain full recovery from any one defendant who was responsible, but in most cases the percentage of liability will also operate as the percentage of the entire judgement which a particular defendant will pay.  Partial indemnity should be permitted as among concurrent tortfeasors on a proportional basis.  The court says that you cannot make an indivisible injury divisible.  A concurrent tortfeasor is liable for the whole of an indivisible injury when his negligence is the proximate cause of the injury.  

· In some ways this decision is saying that when a party is bankrupt, the other parties knew or should have known and maybe they should have been more careful – in some ways this is an example of best problem solver.  

· Five companies along a river and there are dead fish.  There is a federal dump sight near by which could easily and cheaply be accessed by B and C.   we also know that the river can tolerate some pollution.  If the plaintiff goes to court and there are all tehse companies, then there are many ways to look at this problem.  (1) share liability, everyone sprinkles the damages equally (2) we fear free riders in shared liabiltiy so maybe we should find the person who could best take control of the situation.  The party that could best influence the other parties, then that party, because they are responsible will work this out with the other parties.  This is like info forcing, but it is least cost avoidance.

· So there is a choice between bets problem solver and a sharing rule.  

· If you have comparative negligence and a judgement proof party then what happens.  Parties A, B, and C are liable, but A is broke

· B and C split A’s share and pay their own share.  

· The victim could bear the burden

· B,C and the victim split A’s share.

· A, B, V are parties, V is also the victim – A can’t pay

· B pays 66 percent instead of  33

· V only gets 33

· V gets 50.

· The case goes with the first option.  It is not the victims tough luck.  This is unfair to B who might not have known A was judgement proof although, it could be info. Forcing.

· PRO TANTO – plaintiff sues 2 defendants for 100 – he settles with D1 for 30. He still has 100 dollars at trial – pro tanto says you can only get 70 at trial.  

· APPORTIONED SETOFF – if plaintiff sues for a hundred and settles for 30 with D1, then he can only get 50 from other defendant at trial the idea is that if he had one 100 he would have gotten 50 from each.  So he can only get 50 for D1.  This assumes parties were equally responsible.  


19.) Matter of the oil spill of the Amoco Cadiz

· FACTS: the ship the Amoco Cadiz spilled and spewed its oil into the ocean.  This also did massive damage to the economy and tourism.  Amoco claimed that the ABS which settled with France prior to litigation had certified that the boat was properly designed and bore some responsibility for the loss.  Amoco wants either contribution from ABS or a reduction in France’s claim by the amount of ABS’s responsibility.  

· HOLDING: ABS cannot be brought into this suit.  the claim reduction rule of joint and several liability is unwise because it reduces injured person’s recoveries.  Amoco asks this court to use claim reduction meaning that there is joint and several liabilities unless someone settles.  Accepting the settlement means the plaintiff forgoes the ability to collect from other parties any damages attributable to the settling party’s share of the fault.  The remaining parties are not entitled to contribution from the settling party because after claims reduction there is no excess payment from which contribution would be appropriate.  This rule makes settlement costly for plaintiffs who relinquish claims against other parties.  Abs cannot be brought back into the suit because its own liability is already fixed.  This rejects the claim reduction idea.  

XIV.) Vicarious Liability 

· Respondeat superior – your superior pays.  

· Employers may be held liable for the actions of their employees whether or not they intended the action.  Employers cannot insulate themselves from liability by enacting safety procedures or even by taking all possible precautions because they  are ultimately responsible for the actions of their employees.  

· This usually only works for job related negligence.  You cannot hold an employer liable for irrelevant robberies committed during working hours, because your employee could not control this and did not want this.  

· Generally for this to work the employer must have gained from or been involved in the negligence somehow.  The employer has to have increased the likelihood of or provoked the wrong.  

· Employers can be Carroll towing wrong by not doing checks on criminal history or just hiring bad irresponsible people.  

· There is not vicarious liability when the employee is not your employee but an independent contractor.  Because you cannot really control them (although this may not be the case when what they do it hazardous.  

1.) Bushey v. United States

· FACTS: Coat guard boat docked and a seaman returning from shore leave late at night drunk turned some wheels on the dry-dock wall opening the valves controlling flooding of the tanks, causing damage.  The dry dock owner was granted compensation by the government, government appeals.  

· HOLDING: decision upheld, men keep their personal qualities when they go to work.  The conduct of this sailor was not unforeseeable in a way that it would make it unfair to charge the government with his behavior.  It was foreseeable that the crew would return to the dry-dock drunk late at night and do damage.  Business is responsible for employees when they do something as part of business, he was acting in line with his job.  

· The government did not want this person to be drunk or fooling around, but the coast guard could have controlled this situation.   This is one of the few employers in the world he can control their employees when they are not working.  

· We would not hold an employer liable for armed robbery unless they were a gun maker who allowed negligent access to guns.  

· The employer has to be related to the incident and here they are because this happened on the docks, the defendant was only on the docks because of his job.  

· Vicarious liability means that the employer can be Carroll towing wrong by not doing checks on criminal history or giving shore leave for too long when they are nearby bars.  

· The courts do not want to second guess companies Carroll towing decisions – i.e. how long shore leave should be, but then companies must be responsible for their decisions.  

2.) Hardy v. Brantley

· FACTS: Ewig died when he was misdiagnosed for an easily treatable and diagnosable ulcer.  Doctor who misdiagnosed was part of Hinds emergency group, which operated out of Hinds general hospital.  Ewig was assigned a doctor in the ER.  The hospital had a contract with the group saying that they were only responsible for professional services in the ER.  The hospital had a disclaimer against the group saying that they acted independently and have their own liability insurance.  

· HOLDING: finding for plaintiff, hospital held liable.  A patient seeks treatment from a hospital not a particular practice and the hospital was paying the doctor’s salary.   The hospital was providing a service to the public and the patient is relying on the hospital to deliver health care.  The hospital is vicariously liable.

· If the employee is an independent contractor you do not have to pay.  This is because they know how to do their job and are responsible for how they do it.  you do not know anything about their job, so why should you pay.  An exception to this is if the independent contractor is engaged in hazardous activity which affects your neighbor.  We want you to check out people’s bakcground and to work things out with your neighbor – COAST THEOREM

XV.) PROXIMATE CAUSE

· Plaintiff must prove the defendant’s culpable conduct is the proximate cause of the plaintiff’s injuries.  This means that there must be a causal relationship between the defendant’s conduct and the plaintiff’s injury which is not too attenuated, remote or freakish to justify imposing liability.

· Proximate cause is often a factual question for the jury

· Plaintiff’s injury must be a foreseeable consequence that the defendant should reasonably have anticipated.  

· The result of type of harm must be reasonably foreseeable, but the extent and precise manner which the harm occurs does not need to be foreseeable

· The foreseeability required need not be great when the risk if manifested would be significant and there was no justification for the risk (WMII)

· So long as the type of harm or general consequence is reasonably foreseeable, the extent of harm need not be (polemis) 

1.) Ryan v. NY Central RR Co.

· FACTS: the defendant railroad company negligently set fire to their won woodshed which created a large fire which spread to plaintiff’s home 130 ft. away.  house was destroyed. 

· HOLDING: finding for defendant.  The court says what matter is whether or not the burning of the adjacent property is the ordinary and natural result of the fire.  That a fire should spread like this cannot be expected.   The result was not based on the fire but upon a concurrence of accidental circumstances out of the defendant’s control.  We live in a crowded society where there are many flammable things, we cannot hold people responsible for everything that happens from these things.  People should insure their own stuff.  

2.) Berry v. Borough of Sugar Notch 

· FACTS: plaintiff drove a motorcoach through sugar notch when during a violent wind storm a large chestnut tree fell on his car and injured him.  he was not allowed to drive over 8 miles an hour and he was speeding at the time of the accident.

· HOLDING: for the plaintiff.  Plaintiff’s speed was irrelevant because he still had the right to be where he was at the time and speed did not contribute to the accident in any way.  

3.) Brower v. NY Central RR

· FACTS:  collision with a train and a car.  Train driver was negligent.  Car driver was so stunned after the collision that the plaintiff could not pick up his property.  It was stolen.  Train driver and train detectives did nothing to held

· HODLING: finding for plaintiff, the court says that the items were essentially destroyed by the accident.  The collision was the proximate cause of the theft because the collision rendered the driver unable to protect his property.  The intervention of a third party does not excuse the wrongdoer if further damage was to be foreseen. 

4.) Wagner v. International RR.

· FACTS: plaintiff and cousin boarded a train car near bottom of a trestle, other passengers filled the platform and blocked the aisles.  Conductor did not close doors.  Car turned a corner and cousin was thrown out. Train crossed a bridge, stopped, plaintiff walked along bridge to find his cousin – which he claims the conductor told him to do and was following him with a light.  the plaintiff fell from the bridge.  

· HOLDING: finding for the plaintiff.  It is human instinct to try to rescue those in danger.  tHe wrong that imperils life is a wrong that imperils the rescuer also.  

5.) Lone Palm Hotel:

· FACTS: man and his son drown in his hotel pool.  There was a statute which said that you either had to have a sign or a life guard.  There was not either.

· HOLDING: burden of proof shifted to the defendant.  Court said that if the burden was not shifted it would give hotel owners no incentive to have a life guard.   The court said that there was no evidence as to how the people drowned but had there been a lifeguard, we would know what happened.  Not having a lifeguard increases the risk of drowning.   We do not want the defendant to gain the advantage of lack of proof inherent in not having a lifeguard.

· Family probably still would have drowned.  Their likelihood of death was only increased by 2 percent.  But we still want the hotel to lose because otherwise they will never be deterred.  We have a RECURRING MISS PROBLEM with no other deterrence.   We need to have the hotel generally win this case and lose once in a while

· Why don’t they lose 2 percent each time.  We do not do this

· JUST BECAUSE YOU VIOLATE A SAFETY STATUTE DOES NOT MEAN THAT YOU PAY – YOU MUST INCREMENTALLY INCREASE THE LIKELIHOOD OF HARM.  

6.) New York Central RR v. Grimstad

· FACTS: defendant was knocked off a boat by a third party bumping into the boat.  he did not know how to swim and their were no life preservers on board.  Suing owner for lack of preservers. 

· HOLDING: finding for the defendant – the court held that the proximate cause of death is falling into the water, not the life preservers.  The accident happened without any fault on the part of the defendant.  And what the preservers could have done is pure speculation.

7.) In Re Polemis and Furness, Withy and Co,

· FACTS: respondents chartered their boat to appellants.  Agreement said that the charterer was not responsible for the ship in a list of situations including loss or damage from fire and anything resulting from neglect of the pilot or crew.  Charterers carried cargo to north Africa including petrol.  A heavy plank fell into the hole where petrol was stowed and caused a spark which caused an explosion setting fire to the ship which was destroyed.  

· HOLDING: finding for the plaintiff, charterers pay.  The falling of the plank was due to negligence by defendant’s servants.  The fire was directly caused by the plank and it is therefore immaterial that the sparks could not have been anticipated.  There was a breach of duty which constitutes negligence and what matters is whether the party realizes damage could be done, not whether they foresaw the precise form of damage.  

· Court says you pay for the unforeseeable things if you cause them – this is like Vosburg.  But there must be proximate causation you cannot sue someone thirty years later.   

· There is a technical reality that both incidents happened on the same ship and the consequence was immediate.  Even if unforeseeable things happen, you pay so long as it is relatively close by.   

8.) Palsgraf v. Long Island RR

· FACTS: defendant owns RR.  Employees did not close door of train when it started, 2 passengers jumped on as the plane moved away.  One did not land well and two train employees tried to help him.  a covered package he was holding was thrown between the tracks and exploded.  It had contained fireworks, a women standing near the platform was injured by the explosion. 

· HOLDING: finding for the defendant.  There is no connection between the parties.  The defendants negligence (if they were) did not cause the harm.  The negligence of the package carrier intervened.   Furthermore, the explosion was not the reasonable probable result of the negligence.  They may not have foreseen any injury.  The risk reasonably to be perceived defines the duty, the risk needs relation.  The damage would be to the package or the package owner if the train was liable.  

· No collection because of a reasonable man theory on what could happen from your action.  No proximate cause here, the causal chain is too long. 

· We do not want to hold the train liable here because this sort of incident happens all the time and we do not want to create a moral hazard of people feigning injuries.   

· Cardozo knows that we have this pushing on trains which we want to stop, but if the pushers lose then nobody will sue the bomb carrier.  

· Cardozo says no recovery due to proximate cause and then hints that she should sue the bomb carrier and that other people should sue for pushing.  Then both people get held guilty at some point.  There was no comparative negligence and he wants to get both people.  

· If you have more than one party to deter there are 3 ways of getting everyone (1) comparative negligence (2) the rule doesn’t matter – as long as nobody can count on getting away with it, you just have to catch everyone sometimes.  (3) proximate cause – make sure everyone gets at least one victim.  

9.) Marshall v. Nugent

· FACTS: defendant oil company’s truck cut the corner as it headed around a sharp turn and forced a car off the road headed in the opposite direction.   The driver of the truck helped pull the car onto the road.  While he was doing this he suggested that the car’s driver go and warn oncoming traffic of the obstruction.  The other defendant Nugent came and when he saw the obstruction he pulled to the left where he skid into a fence and into plaintiff’s car.  

· HOLINDG: for the plaintiff, reckless driving is known to cause multiple accidents.  Issues of proximate cause should be left to the jury and this one decided for the plaintiff.  Two cars on a road have a duty to each other.  The defendant breached his duty to the plaintiff by cutting the corner even though the breach and the injury did not happen simultaneously.  There were no real intermediaries

10.) Wagon Mound I

· FACTS: defendant carelessly discharged oil from their ship while it was docked in Sydney harbor.  After the ship set sail, the oil was carried by the wind and tide to the respondent’s wharf which was used for ship repair.   Supervisor said no welding or burning until further orders.  He then did research and decided it was okay to proceed.  The wharf was destroyed when the oil caught fire because of flammable debree in the water.  

· HOLDING: for the defendant.  Actor should be liable for all consequences from their action if they are direct.  They should be held liable for foreseeable injuries.  But you cannot be help liable for everything that follows from your negligence.  A person should only be held responsible for the natural or probable consequences of an act.  


12.) Wagon Mound II

· FACTS:  same as above except that plaintiff here was the owner of a ship that was destroyed in the fire.

· HOLDING: for the plaintiff, plaintiff claims that the risk of fire was foreseeable.  Court held that a reasonable man would know that this was a risk.  There was no justification for discharging the oil and there was no justification for ignoring the danger it presented.  

· How is Wagon Mound II more direct than one?  The people in Wagon Mound I did something stupid.  The decision is good because the innocent people recover and the stupid people do not.  The court does not want the welders to win but they do want the oil spiller to lose.  

· They knew there would be other plaintiffs (note Casino arena)  they knew they would get the 

13.) Hines v Garrett

· FACTS: a railroad conductor negligently carried a 19 year old a mile past her stop forcing her to walk back through an unsettled area.  She was raped twice. 

· HOLDING: for the plaintiff, the very negligence alleged exposed the injured party to the act causing the injury.   The train had a duty to protect, they had reason to anticipate the attack.  

14.) Georgia Ry Co v. Price

· FACTS: plaintiff was negligently not dropped off at her station.  Spent the night at a hotel where she was escorted by the conductor.  At the hotel she was given a furnished room with a lamp which exploded she was burnt.

· HOLDING: no collection, plaintiff’s harm was too remote from the RR’s negligence.  This was not the natural and proximate result of the negligence.  

· The difference between Hines and price is incrementalism.  We are looking at whether you increase the likelihood of damage.   NOTE THE HOSPITAL – BEING THERE ALWAYS INCREASES YOUR LIKELIHOOD OF INJURY

15.) Herskovitz v. Group Health Cooperative.  

· FACTS: The estate of the plaintiff is suing the defendant for negligently failing to diagnose lung cancer.  The late diagnoses caused a 14 percent reduction in his chances of survival, but he was less than 50 percent likely to survive at all times.  

· HOLDING: finding for the plaintiff –overruling summary judgement.  The change in chances of survival is sufficient evidence of causation to allow the jury to consider the possibility that the physician’s failure to diagnose in a timely fashion was the proximate cause of his death.  The court said that if they did not hold this way then there would be a blanket release from treating patients without a 50 percent chance of survival.  

· Drug company knows their drug can cause allergic reaction.  Do not warn.  Reaction rare.  Someone has reaction even if there was a warning most people do not read them and assume that they would not get the reaction.  There is no POE.  But we want them to warn, we want deterrence.  

· Delayed reading of mammogram.  Doctor diminishes your likelihood of survival.  We do not want to under deter these people by letting them of.  This is less then 51 percent. We could say they are 14 percent accountable.  We would only do this 14 percent when there is a recurring miss.  

· The company doesn’t want to print the warning because they are afraid of over deterrence, we do not care.  

· Maybe a Mohr v Williams restitution law suit would work here and the profits of the company should go to the people who deserved warning.  This would not work in lone palm, but it works here.  the law has moved toward making companies put profits from uncarrol towing things like this into pots for the injured.  

16.) Weirum v. RKO

· FACTS: defendant’s disk jockey staged a promotional contest where he would drive around saying he had bread to spread and give his location on air.  First contestant to reach that location would win.  Two teen drivers gotten into an accident drag racing tot his location.  Defendant died.  

· HOLDING: finding for the plaintiff – they should have known this would happen.

· We hold the radio station liable even though there are multiple parties because the drivers are otherwise deterred by vehicular homicide and death of friend.  

17.) Abbot labs

· FACTS: public health department gives polio vaccine.  They give the oral, there is a shot form which you can get across town and is safer.  They are supposed to tell, they don’t.  someone gets sick.  They claim they would have gone across town.  The warning is legally required.  

· HOLDING: lab probably will be found guilty – they will rarely have to pay, but we want them to be deterred, but no bankrupt.  We also look at whether giving this warning will generally make society better off.  

18.) Con Edison 

· FACTS: complicated power grid in NY, meant to be adjusted so as to not overload lines.  Mistake, black out occurs and looting.  Con Ed says looters are intervening wrongdoers.  Although this wrong is foreseeable. The first time they settle and only pay for freezer material.  Second time they pay for most looting,  what should happen the third time?  If we do not find them negligent, the stores will learn to protect themselves.   Con Edison’s rates are set by the government by showing costs.  Con ed building a new power grid would cost 11 million dollars which would cause rates to go up.  Should one judge be deciding this, it is a legislative issue.  

XVI.) Emotional Distress

· Generally we get pure emotional loss when there is no other deterrent.  

· Also note the tendency to sometimes want to get people in the here and now.  

· Historically tort law provided compensation for a victim’s mental distress only when it followed physical injury.  

· Negligently inflicted mental distress and intentional infliction of mental distress is now an independent tort.  

· Judicial efforts have tended to try to constrain this cause of action because of fear of fraud.  

· Many states still require that you be a bystander.  You need to see the accident to a close family member and have contemporaneous sensory perception of the accident.  

1.) Mitchell v. Rochester Railway Co.

· FACTS:  plaintiff in crosswalk waiting to board train when a horse car came down the street it turned right and came so close to the defendant that she stood between the horses head.  She testified that from fright she became unconscious resulting in miscarriage.  

· HOLDING:  finding for the defendant – plaintiff cannot recover for injuries occasioned by fright as there was no immediate personal injury.  No proximate cause and fear of a flood of fake emotional distress cases.  Defendant cannot control fear, so results are too remote.  This was not the ordinary and proximate result of the negligence charged.

2.) Dillon v. Legg

· FACTS: defendant struck and killed a child as she crossed the street.  Mother sued for mental an physical suffering as a consequence.  The sister also brought an action for emotional distress.  The mother was close to the child at the time of action but she was not in the zone of danger, so her case was dismissed below.   

· HOLDING: finding for plaintiff, just because mother is just a little further from the child doesn’t mean she wasn’t scared.  Court strikes down danger zone doctrine and says that there is a duty to the plaintiff.  We should not prohibit cases for fear of slippery slope.  This mental damage was foreseeable, plaintiff was near the accident and plaintiff and victim were closely related.  Court says you can sue for mental damages.

· Generally, if you drive fast and you do not hurt someone you do not pay – it doesn’t matter because there is other deterrence, there is a system where people want people to pay in every case…maybe this exemplifies this.  

XVII.) Pure Economic Loss

1.) People Express Airlines v. Consolidated Rail Corps. 

· FACTS: defendant railroad negligently released ethylene oxide – an explosive substance.  They knew it was a dangerous substance.  Plaintiff’s business was evacuated from its space in an airport terminal for 12 hours.  It claims its losses resulted from cancelled flights and inability to take reservations on the telephone.  

· HOLDING: for the plaintiff.  The purpose of tort is that wronged people should be compensated and this should include economic loss.  Many exceptions to this rule had developed, and it s was artificial.  Defendant owes a duty of care to take reasonable measures to avoid the risk of causing economic damages.  This injury was foreseeable.  Plaintiff must show specific damages.  

· There was no immediate damage.  They were not deterred.  Recover to deter, even if someone else’s airline had an economic benefit.  


2.) Union Oil Co. v Oppen

· FACTS: defendant oil company spilled oil in the Santa Barbara Channel.  Fisherman are 

suing because the fish they usually sell are being killed.  they sued for ecological damages and lost commercial profits.  This appeal stems from the fact that the court denied Union oil a partial summary judgement to strike a claim for lost commercial profits.

· HOLDING: denial of summary judgement upheld the court held that while traditionally there was no cause of action against a defendant whose negligence prevents the plaintiff from obtaining potential pecuniary advantage, this is not the case here.  the court said that the defendant had a duty of care to the plaintiff to avoid damaging aquatic life.  This injury was clearly foreseeable.  The court then goes into a discussion of law and economics and finds that it would have been easiest for the defendant to avoid the cost of this injury. 
· People who were buying the fish could buy from elsewhere.  Fisherman could get jobs elsewhere.  This could be moose jaw and there would be minimum or no economic net loss.  
· The reason for recover is there is no otherwise deterrence.  In  Moose Jaw they were deterred already by the 250,000 clean up cost.  Here clean up costs were tiny.   They need to lose this to be deterred since most damage was environmental.  
· NB – kick levmore, you will pay his med. Bills but not for school to hire new prof.  
3.) Moose Jaw 

· FACTS: Train going from Toronto to Moose Jaw and it derailed because of the train’s negligence just outside of moosejaw.  Wreck clean up is 250,000.  Businesses in MJ shut down because train crash leaks deadly chemical.  Town evacuated. All people taken to Toronto.  MJ loses business, Toronto gains.  What if one of the Toronto businesses had a franchise in MJ.  The  one franchise will not be able to recover economic damages if the other benefited.  NOTE GARGOYLE BUILDINGS.  

· We could have a rule where they only pay net economic losses.  How much Toronto gains is subtracted from how much MJ loses.   

· Or we could have a rule (which some US places have) where we figure out if you did more harm than good, and if so you pay all the bad.  

· This theory is doesn’t always work well, you crash a car, mechanic gets paid, no recovery.

4.) Washington Iron Works

· FACTS: two kinds of cranes, European and American, they compete for jobs. Multiple companies make each kind.  European cranes are structurally bad.  They do not want to recall them because they found the flaw in the middle of the summer.  One crane breaks, many die.  A customer sues a European crane manufacturer because they could not use the European crane to finish their project and so they had to get an American one which was expensive due to demand.  They sue for the economic loss saying you should have warned.  

· HOLDING: no collection.  This is a pure economic loss and the company is otherwise deterred because he realizes what would happen if the deadly accident had been one of its own cranes.   – Casino arena.  

XVIII.) Duties and Special Relationships

1.) Busch v. Armory Manufacturing

· FACTS: 8 yr old trespasses in defendant’s mill.  Machinery in operation.  Seen by an overseer, asked to leave.  Plaintiff did not understand English, stayed.  Plaintiff’s hand crushed in a machine which his brother was trying to teach him to run.  

· HOLDING: for defendant.  Defendant did nothing wrong.  They maintained machinery property.  The law does not enforce purely moral obligations.  Have slight duty to trespassers.   

2.) Montgomery v. National Convoy and trucking Co.

· FACTS: defendant’s truck stalled on icy road blocking road completely.  Plaintiff’s car comes over a hill and started down he could not see the truck until it was 50 feet away.   he skid on the ice and hit the truck and was injured.  Defendant knew that once a car came over the hill it would be impossible to stop.  He had to time to place a warning sign.  

· HOLDING: decision upheld, one can be negligent for acts of omission if they are the direct proximate and efficient cause of the injury.  The appellants have a duty to others on the highway and they have only met that duty if they have taken steps to prevent obvious injury.  Danger was self evident.  

3.) Rowland v. Christian.  

· FACTS:  plaintiff entered the apartment of the defendant at the defendant’s invitation.  While using the bathroom, the handle on one of the water faucets broke severing the nerves and tendons of his right hand.   Defendant knew of crack in faucet, asked husband to repair it, she did not warn. 

· HOLDING:  finding for plaintiff. people on other people’s personal property had to accept land as they found it.  now, owners and occupiers of land should have a duty of reasonable care in all circumstances and have a duty to warn of known dangers which are not obvious.  The defect was not obvious  and defendant did not warn.

· Evolution of law – law used to say that among friends we didn’t need law because people were behaving like we want.  Why did this change?  Sometimes you must sue to get insurance coverage.   

· Moral intuition – if someone breaks into your house and cuts themselves on a knife you leave on your floor you think you should not be held liable.  You are also otherwise deterred.  You do not want to get hurt and you do not want someone else you know to get hurt.  But we do not want even the burglar to get hurt.  

· There is some difficulty generally, winning law suits against friends.  

4.) Marsalis v. LaSalle

· FACTS: plaintiff was scratched by the defendant’s cat in the defendant’s store.  Knowing of a rabies outbreak, the plaintiff asked defendant to watch the cat and not let it out of the house for 14 days.  4 or 5 days later the cat escaped and never returned.  Since cats behavior could not be monitored.  Plaintiff had to take costly rabies prophylaxis.

· HOLDING: for plaintiff.  One who voluntarily undertakes to care for or to afford relief or assistance to an injured or ill person is under a legal obligation to use reasonable care and prudence in what they do.  

5.) Moch v. Rensellear Water Works

· FACTS: defendant water company had contract with city to provide water to hydrants.  Company was alerted of fire, did not supply adequate water and pressure.  Plaintiff’s house burned down.  

· HOLDING: no breach of contract.  city has legal to provide water, so person cannot sue against on contracting with the city unless the promisor is answerable to individual members of the public as well as the city.  The public is not a party to this contract.  this is also not a common tort.  The assumption of one relation should not mean the involuntary assumption of a series of others.  No breach of statutory duty either.  

· No common carrier because of reverse wealth redistribution with rates.  City oversees contract – they are best problem solver.  

6.) Kline v. 1500 Mass. Ave 

· FACTS: plaintiff was assaulted in her apartment building and is suing the landlord for not taking due care to protect her.  She was assaulted in the entryway in a common hallway.  When plaintiff first moved into the building it was substantially better protected.  There had been a series of security problems in the building all of which the landlord was made aware of.

· HOLDING: for the plaintiff, landlords have duty to protect common areas of buildings.  They control these areas and are the party with the power and authority to improve these areas.  Landlord is not insurer of tenants safety, but he is also not a bystander.  He had notice that these crimes were going on and had the exclusive power to take action.   This was foreseeable.  

· This says you have a duty to rescue because you are my landlord.  See Tarasoff for comparison.  

7.) Tarasoff v. Regents of University of Cali.  

· FACTS: a mental patient killed a girl he had told his doctor that he would kill her.  The doctor had him detained by police and then released.  Her family is suing. 

· HOLDING: finding for plaintiff.  Defendant owes a duty of care to all persons who are foreseeably endangered by his conduct.  When this requires control of another person it is  restricted to special relationships.  The court says that this is a special relationship.  It is hard for therapists to know when one will commit murder but unnecessary warnings are worth saving lives.  There is a public interest in good mental treatment and a public interest in saving innocent lives.  

· Tarasoff and Klein are both path breaking, but Tarasoff is harder because it was not the patient themselves, it was a third party.  So maybe the issue here is not special relationship but control.  There is only one party who can intervene here, so they have to.  This makes Kline straight forward because the only person who can improve is the landlord.  


B.) Rescue Statutes

· Which is better, punish if you do not help, reward if you help.  Each gives an incentive.  

· What if there are multiple possible rescuers, who do you give the stick.  

· Although if there is a reward, what if too many people try to help and there is a problem

· We also do not want the moral hazard of feigned accidents for carrots but can’t we just make serious sticks for fakers?

· Are the altruism benefits high enough not to need a carrot. 

E.) List of special relationships where a duty to rescue has been found.

· Common carrier – passenger.  Railroad, someone is injured, conductor must help

· Someone who starts a rescue must finish this

· Inkeeper – stranger.  Guest is attacked and you must call police

· Employer – employee

· Ship owner – crewman

· Shop keeper – customer

· Host – social guest

· Jail keeper – prisoner

· Teacher –student

· Drinking partners

· Landlord – trespasser, you cannot not help

· Physician – plaintiff

· Psychologist – victim

· Parole board – victim

· Spouses

· Parent – child

· Tavern keeper – patron

· What do these have in common – everyone on this risk is a single potential rescuer.  This is what special relationship means.  We have a law that says we have liability where there are multiple parties that torted you – but this is knew, so maybe now rescue law will be more comprehensive.  Note Ybarra, maybe now we can sue groups of potential nonrescuers liable.

· Maybe rescue law is moving toward best problem solver.    

XIV.) Calabresi and Mulamed Article

· HYPO: smokestack someone should have put up.  Factory makes 10,000 in profits (A).  (A) injures (B) 5,000 a year, if (A) had built a factory 1500 bigger, it would injuries would be 3,000 /year.  

· 1.) PROPERTY RULE – B gets an injunction to stop A.  A will pay B injuries.  

· 1E.) B stops A, make A pay 1500 (their enrichment)

· 1F.) B stops A, no collection – plain injunction, like civil rights

· 1P.) Partial property rule. B partially stops A plus some damages.  

· 2.) GENERAL LIABILITY RULE.  A pays B

· 2C.)  A pays B, repeats, then injunction.  If you continue doing something and getting away with it, the law will stop the behavior.  Turn into rule 1 if violation continues.

· 2S.) A pays B even if precaution equal 7200

· 2N.) a pays B because 1500 is less than 3000.  Or incremental approach pay 2000 because that damage would exist even with smoke stack

· 2G.) general average contribution.  As long as A is not negligent they can share, pay part.

· 2x.) B could hold out to get A’s 10,000 this is what A was making.  So, if you pollute against B, B can decide whether you exist or not. Get whatever A gains.  A is forced in bargaining to give everything.  

· 3.) LIABILITY RULE - court might say that A is okay.  continue- B can try to bargain

· 3g.) A is okay if it is the government

· 4.) maybe B stops A but B pays A.  B pays A cost of estoppel, 1500.

· 5.) for every year A stops, B s better of 2000, so A collects the 2000.  B will try to make damages look grater than they are.  We worry about the accuracy of B’s claim.

· 5ce.) if A continues operating then they have to pay the gain from continuing.  We do this if we fear A is exaggerating their claims.  

XV.) NUISANCE.

·  the injury in nuisance need not be physical and can include injuries to rights and enjoyments.  
· 2 types of nuisance, (1) private – interfering with another’s current possessory or beneficial interest in the use or quiet enjoyment of the land or (2) a public nuisance where it interferes with a public right or convenience or the public health or safety.  Private nuisance seeks to protect one’s own land.  The plaintiff need only be a lawful occupant or the holder of one or more other use rights.  In a suit for public nuisance, the complainant needn’t have a property or use interest in any property affected by defendant’s conduct.  Public nuisance is an unreasonable interference with a right common to the general public.  a public nuisance suit for damages may be brought by a public official or a public agency or it may be brought by a private individual or business when they have suffered harm of a different kind suffered by other members of the public.  
· Nuisance v. trespass.  Trespass seeks damages for physical intrusion onto a property. When intrusion is permanent or serious or persistent, the suit sounds in trespass.  Conditions of noise, lights odor or vibration that interfere with plaintiff’s use enjoyment or exploitation of property are usually nuisance.  duration is a main difference.  
1.) Indiana Harbor Belt R.R. Co. v. American Cyanamid Co.

· FACTS: chemical manufacture carried chemical in liquid form on a train they leased.  Lid on car broke and while leak was stopped quickly, nobody knew how dangerous the chemical would be, so evacuation of crowded Chicago suburb.  Railroad ordered to take decontamination measures around 1 mil.  Railroad sues chemical company for clean up costs.  Charge is strict liability.  

· HOLDING: finding for defendant, remanded – no strict liability here.  the court says the requirements for strict liability are (1) was risk great (2) was there harm that would follow if risk materialized (3) activity could have been prevented with due care (4) not a matter of common usage (5) activity was inappropriate to place where it occurred.  Court says you cannot have strict liability for all chemicals.  A negligence requirement is adequate here. the chemical is not all that dangerous .could be prevented by taking due care, going through city is safes way, the railroads are maintained better.  

2.) Morgan v. High Penn Oil Co.

· FACTS: plaintiffs own land where they have a house, restaurant and trailer accommodations.  Oil company operates refinery near by.  Lots of nearby buildings and homes.  Nauseating gases and odors in great quantities emitted.  

· HOLDING: refinery enjoined from continued operation.  This is not a nuisance per se  or at law because it is a lawful business.  A nuisance per accident does not have to be negligent.  A man should not use his property to injure the property of another.  The plaintiff could not enjoy their land because of the defendant’s behavior.  Defendant intentionally and unreasonably caused noxious gases to escape and impaired plaintiff’s use of land.  

3.) Fountainbleau Hotle v. Forty Five Twenty Five, Inc.

· FACTS: fountainbleu and Eden Roc are adjacent beach front hotels.  Fountain bleu was building an addition on top of hotel.  And Eden Roc sought an injunction because it would case a shadow on its pool and property.  Eden roc said that the construction would therefore limit their ability to enjoy their property and they claim maliciousness in building and violation of ordinance

· HOLDING: finding for the defendant.   You cannot own air or water.  The landowner has no legal right to unobstructed light and air.  There are planning and zoning laws to deal with this, this is not for the court.

· Hotel got a building permit, this has already been decided by the town.

· It is easy to bargain here.  If they want to finish the work, pay the other hotel.

· THIS IS LIKE STONE V BOLTON


4,) Rogers v. Elliot

· FACTS: Defendant owned and operated church bell.  Plaintiff was recovering from Illness and says that the bell caused convulsions, sought injunction claims nuisance.

· HOLDING: for defendant.  If the bell affected everyone’s health then it would be a public nuisance.  individuals suffering from ti in their persons or property could have recovered damages for a private nuisance.  the issue is whether or not the nuisance an annoyance to the reasonable person or just the particular persons.  The right to one’s property can  not depend on each individual’s personal preference.

4.) Ensign v. Wall 

· FACTS: defendant breeds Saint Bernanrds.  Plaintiffs are neighbors claiming that business is a nuisance, ask for injunctive relief.  Defendant says she has carried on business for a long time and invested a lot of money.

· HOLDING: finding for plaintiff. This is a nuisance.  plaintiffs house was there before these people, but the court said that this does not matter.  The town is more populated now.  A business like this should move to a more rural area.  

· Fear if exaggeration  - law is hostile to idiosyncratic tastes.  

5.) Boomer v. Atlantic Cement

· FACTS: cement company near Albany.  Invested a lot of money, employed a lt of people.  a group of neighbors tried for an injunction and damages.  Alleging injury from dirt and smoke.  

· HOLDING: damages no injunction.  Government and legislature deal with air pollution not the courts.  Closing plant is too drastic.  Company cannot eliminate nuisance.  court grants injunction unless Atlantic pays damages.  

6.) Spur Industries:

· FACTS:  feed lot, then development starts and comes closer to feed lot.  Value of land rises.  Businesses want to make money.  construction is good news for defendants (in Ensign too).  Even if he is stopped, he will make money because of property value.  

XVI.) Sovereign Immunity

1.) Berkovitz v. US

· FACTS: baby takes oral polio vaccine, he gets disease from vaccine.  Sues under Federal Torts Claim Act. government because they licensed the lab to produce the drug wrongfully and they wrongfully approved the batch for release.  

· HOLDING: government is not insulated from liability here. court must look at whether the discretionary function was used here and whether this is a situation the discretionary function was designed to shield.   Congress made the discretionary function to prevent second guessing of administrative decisions.  This only applies to conduct involving the permissible exercise of policy judgements.  The case asserts that the government did not have the data it was required to by law before issuing the vaccine. This is not a discretion question.  

· In cases where the government uses discretionary function they are not checked by the tort system, but by the electoral system.  

· No vicarious liability against the government.  No individual liability against government employees unless their actions are ridiculous.

· Do private trash haulers pay.  Trash haulers pay when they  tort someone because we need all haulers to pay.  We cannot have public haulers not pay and private ones pay because then the tort system will decide whether trash is a private or public industry because nobody would want to use a private company.  

XVII.) Products Liability

· Three categories of products liability:

· Common sense – you do not necessary mean strict liability for defective products, you mean negligence.  Products liability strict liability cases are about negligence 

· Vicarious liability – contractors

· We cannot make sure everything coming out of a factory is perfect.  That is uncarrol towing.  Strict liability for products defects means we do not give credence to a sampling defense.  It does not matter is you were carrol towing good.  

· There is a movement in law toward best problem solver, here we see a movement toward holding one party liable rather than sprinkling.  We look for not really the wife women or the most likely to solve the problem, or the most contractual obligations, but a combination, the NEAREST DOMINANT PARTY AS BEST COACH.  

· In products liability you should be showing that there is something that the defendant did not do but should have done,  

· Restatement says we are moving products liability onto the rylands list – but it is even stricter than the Rylands list.  

1.) Winterbottom v. Wright

· FACTS: plaintiff had contract with postmaster general to provide a coach to transport mail.  Atkinson had contract with postmaster general to drive coach.  While driving plaintiff was thrown from the coach because it was unfit.  

· HOLDING: for defendant.  No privity of contract, if plaintiff can sue anyone can sue.  Operations of contract should be confined to those who entered into the contracts.  Defendant satisfied contract with postmaster general and that is all that matters.  The right to recover is refined to those who enter into contracts.  

2.) MacPherson v. Buick Motor Company

· FACTS: defendant manufactures cars, sold car to retailer who sold to plaintiff. Car suddenly collapsed while plaintiff was in it.  car collapsed because of negligent production of the wheel.  Could have been discovered by defendant, who did not make wheel through reasonable inspection.

· HOLDING: finding for plaintiff defendant was not absolved from a duty of inspectio because he bought from a reputable dealer.  The manufacturer has to duty to inspect the final product.  The court said if the nature ofa thing puts life and limb in peril when it is negligently made then it is a thing of danger which gives warning to consequences, so there is privity here.  there must be knowledge of probable danger and that this will be used by soemone other than the buyer.  

· Sues car manufacturer because they probably have more money than dealer.

· Cardozo says that we had privity because of  transferred intent (whatever the law is therule also applies if you hit another person when you intended to hit a first person.) maybe he is saying we use torts here because contracts is confusing.  

· Maybe we used privity to find one party to sue.  But maybe it found the wrong person, here the best problem solver is the manufacturer not the dealer.  

· When we look for a best problem solver we do not look for a wife women or the government, we look for someone with contractual obligations.  

· McPherson says find the best problem solver with contractual incite.  

3.) Escala v. Coca Cola Bottling Co. of Fresno.  

· FACTS: plaintiff was waitress who placed bottles of coke in refrigerator.  Coke was delivered to restaurant 36 hours before.  As she put a bottle in fridge, it exploded and injured her hand.  sHe sues saying the defendant negligently sold bottle too pressured.

· HODLING: finding for plaintiff.  Res ipsa evidence of wrong.  Bottles don’t just explode.  Concurrence says manufacturer is best problem solver.  


4.) McCabe v. Ligget Drug Co,

· FACTS: Huew acting as agent for plaintiff bought coffee maker.  Delivered in sealed container.  Plaintiff assembled and used maker in proper manner.  She notice water going into upper bowl.  Next time she notice water not going up at all.  the entire coffee maker exploded and the plaintiff was injured.  Defendant was notified of the occurrence by letter.  Sale carried implied warranty that it was of merchantable quality. 

· HODLING: for plaintiff, merchantable quality means goods are suitable for ordinary use.   The fact that the apparatus violently burst apart is evidence that it was not fit for use.  

5.) Casa Clara Condominium Association v. Charley Toppino and Sons

· FACTS: plaintiff used Toppino to supply concrete for their homes.  Concrete had too much salt so it rusted and broke.  Homes were injured.  Home owners sued for breach of common law implied warranty, product liability, and negligence and violation of building code.  

· HOLDING: finding for the defendant – you cannot sue for pure economic damages.  There should have been a contracts claim.  

· HYPO: you buy a mobile home which says they will not cover anything beyond X.  it floods and people die.  Defendant claims no liability under the contract.  the result is that the plaintiff wins “death of contracts”  you cannot sign away all obligations.  This involves person injury – so recovery.  If there was no injury, no collection.  If no injury and property damage and home is ruined.  Collect for property but not home.  But only for large items of property.  

6.) Murphy v. E.R. Squibb and Sons Inc.

· FACTS: plaintiff’s mother took drug to prevent miscarriage.  Caused birth defects to plaintiff.  Plaintiff is suing drug store which sold drug.

· HOLDING: finding for defendant, depends on whether this is a service or sale.  Court says that pharmacies provide more of a service because they advise and warn.  But we do not want pharmacies to stop carrying dangerous drugs or fear prescribing them 

7.) Schaeffer v. Victoria Station

· FACTS: wine glass breaks, guy sues.  Could sue restaurant, manufacturer, bus boy, supply store…sues restaurant because cheap glass is hard to trace.  

· HOLDING: for plaintiff- the restaurant is the assembler.  Not quite a wise women, but it has contractual avenues.  The best problem solver.  It would have been the manufacturer, but they are judgement proof – AMA.

8.) Connor

· FACTS: man builds house with stairs, borrows money from bank.  Bank wants to make sure house is built, so they send someone to check.  Homeowner gets injured because stairs are poorly made.  Contractor is judgement proof.  So sues bank.  This is like Schaeffer and restaurant.  Banks are stable and they were at the house checking.  But this has generally been reversed by legislatures because people do not want banks to tell them what to do, bank might be best problem solver, but too extreme.  

9.) Pouncey v. Ford motors

· FACTS:  While putting antifreeze in his Ford, Pouncey accelerated the engine with the hood open and a blade broke off the radiator fan cutting through the water hose and struck him in the face causing damage.  

· HOLDING: manufacturer’s liability is predicated upon negligence in the design of the product, but the courts have freely permitted juries to infer manufacturer negligence from circumstantial evidence.   The metal used to make the blades in all Fords is flawed.  It did not matter that the company used the best possible quality control or that there was a previous owner.  The way the car was built caused the problem – defendant pays.

10.) Micallef v. Miehle.  

· Plaintiff using a printing press when a blemish on the work caused a hickie.  He chased the hickey according to industry practice which was dangerous.   Plaintiff’s hand is trapped.  Defendant had the opportunity to put in safety devices.  

· HOLDING: for the plaintiff, it would have been good custom and practice to put guards near the rollers where plaintiffs hand was because the danger of human contract was well known.  Defendant says this was open and obvious.  The court says the manufacturer is in a better position to recognize and cure defects.  A manufacturer is obligated to exercise that degree of care in his design so as to avoid unreaonsalbe risk of harm to anyone exposed to the danger when the product is used in the manner ancitipated.  Manufacturers must keep abreast of current technology.

11.) Volkswagen of America, Inc. v. Young

· FACTS:  Decedent stopped his Volkswagen Beetle at a red light when he was hit from behind by a Ford negligently driven by a third party.  Decedents car was pushed forward and the seat bracketing broke wawy and a second collision occurred hurling him into the rear of the car causing injuries killing him.  plaintiff sued Volkswagen complaining that the car was defectively designed, manufactured, and marketed with defects which rendered it hazardous and unfit for the purposes intended.  

· HOLDING: for the plaintiff –the court said reasonable use was safe transportation.   Here the assertion is not that the car was negligently made or that the defect caused the initial impact, rather it is that the bad design made the second collision happen..  A manufacturer does not have to make the car accident proof.  But, automobiles are made for use on the roads and highways and this cannot be carried out unless they are reasonably safe for impact.  Accidents are easily foreseeable.  An automobile manufacturer is under a duty to use reasonable care in the design of its vehicle to avoid subjecting the user to an unreasonable risk of injury in the event of a collision.  The standard is reasonable care.  If the negligent condition of the car increased injury, the company is liable if they could have reasonably foreseen the defect would cause or enhance injuries on impact.  The purpose of a car includes providing reasonable measures of safety.  Legislative requriements to not prohibit tort liability.  This is not meant to only be a legislative issue.  

12.)  Barker v. Lull Engineering

· FACTS:  Barker was injured while operating a high lift loader made by defendant and leased to plaintiff’s employer.  Plaintiff claims that his injuries were partially caused by the defective design of the loader.  Plaintiff appeals from the lower court finding for the defendant.  Claiming that the court erred in instructing the jury that strict liability for a defect in design of a product is based on a finding that the product was unreasonably dangerous for its intended use.  

· HOLDING: decision overturned, agreement with the plaintiff’s objection to the challenged instruction and conclude that judgement overturned.   a product is defective in design either (1) if the product has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner or (2) if in light of the relevant factors the benefits of the challenged design do not outweigh the risk of danger in design.   In product liability action, the trier of fact must focus on the product, not on the manufacturer’s conduct and that the plaintiff need not prove that the manufacturer acted unreasonably or negligently in order to prevail on such an action.  The trial court erred in instructing the jurors that strict liability for defect in design was based on finding that the product was unreasonably dangerous for its intended use.  The court’s rejection of the use of unreasonably dangerous rests on the concern that a jury might interpret such an instruction as shielding the defendant from liability so long as the product did not fall below the ordinary consumer expectation as to the product’s safety.   The dangers posed by such a misconception extend to cases involving design defects as well as to actions involving manufacturing defects.  Mostly because manufacturers can claim that in design defect cases, the consumers got what they expected because they saw it before they got it.  a design defect cannot be identified by comparing it with other products since all units might have the same problem.  Instead, you need to look at whether something is wrong in the product.  

· Show a defect, show that something else should have been done.  Do not argue prodcut liability as strict liability, but this is not pro-carrol towing.  

· Also, note custom, custom is when you buy something it is safe to use.  

13.) Linegar v. Armour of America

· FACTS:  Decedent, a state trouper, was killed during a routine traffic stop he was shot multiple times.  None of the shots that hit the contour style vest that the decedent was wearing penetrated the vest or caused any injury.  The wounds suffered were all caused by shots that hit unprotected parts of his body. The Missouri State Highway Patrol issued the vest to Linegar when he joined the Patrol in 1981.  The vest was one of various sizes of the same style vest purchased by the highway patrol.   The contour style was one of several styles on the market.  This style left an unprotected area along the sides of the body under the arms exposed when the vest was warn.  The vest was selected so that troupers could move well when they wore it.  The bullet that killed entered in an unprotected area. 

· HOLDING: finding for the defendant, the court held that on issue two, the contour vest was not unreasonably dangerous.  The vest did what it was supposed to.  The limitations of the vest were obvious.   There was obviously trade – off to be made.  A contour vests like the one here allows better movement and heat dissipation.


B.)  Duty to Warn 

1.) MacDonald v. Ortho Pharmaceutical Corp.

· FACTS: Plaintiff’s OBGYN wrote her a prescription for birth control pills.  There was a warning on the bottle about side effects.  There was also a booklet on risks.  The prescription was renewed annually.  After three years of use, the plaintiff suffered a stroke related to the medication.  She claims to have been unaware of the side effects.  She claims that there was a filure to warn. 

· HOLDING: finding for the plaintiff.  The court noted that the general rule was that the defendant must warn all persons who it foresees will come into contact with and be endangered by a product.  It then recognized a narrow exception for when there is a responsible intermediary.  Generally a doctor is an intermediary with regard to prescription drugs.   Oral contraception pose a  special warranting a duty on the manufacturer.  Unlike other drugs, the user of a prescription drug usually actively participates in the decision to take the drug.  The prescriber usually examines the user of the drug only once a year and the user is given a year’s supply.  Even if the defendant is reminded annually of the risks associated with the drug.  So this drug is different.  So, manufacturers cannot rely on doctors, they must provide written warnings giving reasonable notice of the side affects and their gravity.  It doesn’t matter whether or not they met FDA guidelines, they also have to meet the standard of tort law.  FDA regulations are not  conclusive.  There must be a warning comprehensible to the average user and conveying a fair indication of the dangers.  Whether it meets this standard is a jury issue and must be looked at in a light most favorable to the plaintiff.  

2.) HYPO: you buy a house with Radon.  You do ask, they knowingly lie, you recover.  You do not ask.  They do not have to tell.  If you buy, then you cannot sue, we believe you do not have to divulge information.

3.) HYPO: you buy a house and then find out the well is contaminated, you sue, recovery.

4.) HYPO: house has higher utility costs then you thought.  No recovery.  

5.) HYPO: You buy  house and then find out that there is rampant arson in the neighborhood.  

6.) HYPO: you by a house and there are termintes, recvoery.

· We expect people to hire inspectors.  Termites get worse as time passes, so the longer it is not fixed, the more damage, similarly, water, the family will drink it and get sick.  What matters is whehter the amount of damage increases.  In all these settings, the seller is the best problem solver.  

· The idea is net loss, but this does not always work, we do not want to make a rule that people like mechanics have to give out free advice.  UNI – 

· INNOVATOR, man goes hunting for oil, he finds under property, buys property, the seller says unfair.  We want to encourage people to innovate.  If we had collection then the oil never would have been found.  

· Person buys restaurant, then finds out that the party selling knew it that the town was going dry. You cannot sue because there is no net loss although thee might be if you have already redecorated.  But then again, the person is not uniquely situated, you could get this info from someone else.  Probably collection only for the amount invested to improve.  

· The idea in the law is that you should ask, but you might recover if the situation is so bizarre it would not occur to you to ask, i.e. no electricity all day.  

· VARIABLES : net loss, uniquely situated, UNI, innovators, bizarre situation.  

XVIII.) Damages

1.) O’Shea v. Riverway Towing

· FACTS:  Margaret O’Shea was coming off duty as a cook on a towboat.  While she was getting off boat, she fell and sustained injuries.  She was awarded 150,000.  Riverway says contributory negligence and damages were miscalculated.  

· HOLDING: decision upheld.  Damages were based on how many days a year she worked multiplied by years she planned on working.  evidence that she was about to switch to a higher paying job was considered.  Incoming taxes were subtracted from wage estimates.  There was a range of damages, she was given middle.  Riverway claims that she could have gotten another job and this should be deducted.  The court says her chances of getting a new job are too remote.  Riverway also argued that she did not ever work full time.  They also look at inflation.

· Damages  - if they are too low, you will get anti-social behavior, if they are too high, there will be corruption.  

· What happens if you are a lawyer and you take a lesser paying job.  You argue that it was obviously worth to you as much as the high paying job.  

· People who opt out of the work force generally get less.  Stay at home mom wants to collect, they injury makes them stay at home and they want to collect for being at home.  

· You do not pay taxes on money collected in tort suits.  What you pay out does not get taxed either when you are a tortfeasor.  


2.) Firestone v. Crown Center Redevelopment Corp.

· FACTS: plaintiff was awarded a jury verdict of 15 million dollars and the trial court entered an order grantging a new trial unless plaintiff filed a remittitur of 2,250,000 because the verdict was against the weight of the evidence.  Plaintiff filed the remittitur and the court entered judgement for 12,750,000.  Defendants appealed and claim damage is too excessive.  And asked for remittitur to 7,500,000/  the plaintiff countered asking for restoration of the original 2,250,000.    Plaintiff fell from a broken balcony and was horridly injured.  She was completely paralyzed.  She was totally unable to do anything by herself.  She had seizures.  She is always in pain and needs round the clock attendants.   There was a computed 7,076,711 for economic loss.  Then the jury has a broad discretion. 

·  HOLDING: the court affirmed the jury verdict in all respects and remanded to set aside remittitur reinstating the original verdict and damages.   The court said that this is why remittitur should be abolished.  The court said that the amount of damages was for the jury to decide and they did.  The juries verdict should be upheld.  

3.) McGinley v. United States

· FACTS:  plaintiff was injured, the government admits liability.  Plaintiff had already had surgeries on his back.  This surgery was dangerous and it is unclear that it would be helpful. 

· HOLDING: finding for the plaintiff, does not have to have the surgery.  the law requires an injured party make reasonable efforts to mitigate their damages.  Plaintiff has a duty to submit to reasonable medical treatment.  Plaintiff’s doctor did not even recommend that he do this procedure.  It is unreasonable.  This includes a duty to seek reasonable alternative employment.  In order for the plaintiff to have new employment he would have to be reeducated at great expense, so new employment is unreasonable.

4.) Harding v. Town of Townshend:

· FACTS: plaintiff had received money from insurance company and then was awarded damages from the defendant.  The court would not allow collection on the amount collected from insurance.  

· HOLDING:  plaintiff collects from both the insurance and the defendant.   there is no technical ground which necessarily leads to conclusion that the money received by the plaintiff of the accident’s insurance company should operate as a defense for the defendant.  The insurer and the defendant are not joint tortfeasors or joint debtors.  There is no legal privity between the defendant and the insurer.  The defendant in no way contributed to the insurance funds.  The plaintiff did not take out the policy for the defendant.  It does not make sense to require that it be appropriate to the defendant’s use.  Defendant claims that the plaintiff should only be paid once.  The question is who ought to pay.  The defendant should theoretically ultimately bear the loss because they are the wrongdoers.  Plaintiff collects.    

· Your insurance and the tortfeasors insurance cover damages.  You could double recover (collateral source system – the fact that you have insurance has nothing to do with the tortfeasor.  If you want lower insurance premiums, get rid of this system).  Or your insurance gets the other insurance’s contribution.  

· We want to figure out damages now and not see what they are worth because of moral hazards and damages.  

XIX.) Insurance

· Pay at the pump – rather than you having to buy insurance add a huge tax to gas people sue you and the money comes from the fund.  You could add a fine for deterrence.  What if you had insurance, should you be able to sue them for the tax’s until the policy runs out.  Pay at the pump has jurisdictional problems.  

· Ambiguity usually resolved against insurance company.

· Superfund

· You basically cannot get pain and suffering from your own insurance, this is why people often sue event though they collect themselves.  

· If you get beat up in your car you cannot sue because that is not what the car or the insurance is for, but if you get beat up in yoru new Lexus you pay more for your new Lexus, incrementalism .   

1.) Dimmit Chevrolet Inc. V. Southeastern Fidelity Insurance Co,

· FACTS: Dimmit had 2 dealerships which sold used oil to Peak oil.  Pollution resulted from Peak’s storage system and the EPA said Dimmit was potentially responsible because it had generated the material.  Dimmit had comprehensive general liability insurance.   The policy excluded waste materials unless the damage was sudden or accidental.  Southeastern filed a declaratory judgement motion.  Dimmit counter-claimed.  

· HOLDING: sudden means immediate or abrupt, finding for the plaintiff, southeastern.  Policy is unambiguous.  

· There is still deterrence with insurance because premiums go up.

· Insurance insures just compensation.  

· 2 types of policies  (1) occurrence – you bought coverage for things that happen in the year you are insured. (2) claims based – you buy insurance for anyone who sues you in the year.

-

2.) Crisci v. Security Insurance Co.  

· FACTS: Dimare and her husbands were tenants in an apartment owned by Crisci.  DiMare was descending the stares when they gave way.  She was injured and became psychotic.    Suit brought against Crisci who had 10,000 dollars of insurance.  Policy obligated the insurance company to represent the client and make any settlements.  They had an offer of a ten thousand dollar settlement, they denied, went to trial and Crisci lost for 100,000.  She went crazy and lost everything. Sues insurance for not settling.

· HOLDING:  for plaintiff.  The liability of an insurer in excess of its policy limits for failure to accept a settlement offer within those limits has an implied covenant of good faith.  This means that the insurance company must settle even if the policy does not impose that duty sometimes.  They must do what is in the best interest of the client or at least give it consideration.   Trial court found that defendant knew that there was a substantial risk of recovery beyond policy limits and did not give due consideration to plaintiffs interests.  

· Duty to defend.   

XX.) Worker’s Comp

1.) Matter of Richardson v. Fiedler

· FACTS: Decedent was working at a roofing company.  He had nothing to do at the time so he and his partner were removing copper downspouts from the building to sell as salvage.  While doing so, he slipped and fell.  

· HOLDING: finding for the plaintiff – compensation award.  The court held that while this was illegal activity , it was (1) reasonable and (2) work related.  While one is waiting to do work, they can engage in reasonable activities.  This may have been illegal but the employer knew employees did this and did not ever reprimand them.  So, it was reasonable.  

2.) Wilson v. Workers’ compensation appeals board

· FACTS: plaintiff appeals a workers compensation board decision that she should not get workers comp.  Plaintiff was a school teacher driving to work with school supplies in her car when she got in an accident and was injured.  She claimed the commute was work related and that she had two work cites, at home and at school.

· HOLDING: decision upheld, finding against the plaintiff, the court held that she did not have to work at home and that she could have rode the bus to school.  Also generally coming and going from work is not covered by workers comp.  

3.) Auto insurance

· Omnibus clause – covers a range of people, including the insured, i.e. family members and outside drivers.  There is a problem here, if you offer someone a ride and they drive, who pays, their insurance or yours.  – at least we know it will not be an uninsured situation.  

· You might be insured with a drive the other car clause, the person and its car are insured and other cars are insured

· What if you are hit by someone without insurance.  Third party insurance, you are protected against a third party without insurance.  

· Duty to defend, see crisci.  

· We do not want to make insurance too expensive because driving is good.  We also do not want insurance so high as to incite accidents, moral hazard. We also fear that people would just award super high damages if they knew that there was a lot of insurance.  

3.) Beuchamp v. Dow

· FACTS: Plaintiff was injured by exposure to chemicals while working at dow, he appeals a verdict that he cannot sue in civil court for intentional tort as well as workers comp.

· HOLDING: finding for the plaintiff, can sue, the court held that he can sue for an intentional tort under the substantial certainty standard meaning that the employer was substantially certain that their conduct would injure employees.  The court said that the legislature did not intend to diffuse liability for accidental injuries and this does not mean that they intended to do the same for intentional torts. 

