I. Introduction:
· Modern tort litigation focuses on two problems

· The difficult questions of evidence and statistics necessary to est. a factual connection b/w the Ds drug or waste discharge and the medical injuries of the P

· Rules designed to deal with multiple causation when two or more parties are charged with responsibility for all or part of the same harms

· three major positions  about proper orientation of tort law

· traditional view – looked upon the law of torts as a study in corrective justice as an effort to develop a coherent set of principles to decide whether this P was entitled to compensation or other remedy from this D as a matter of fairness between the parties

· Alternative View 1: - the compensation of injured parties is in itself a valid end of the tort law and that the doctrines of tort law that frustrate that objective must be hedged with limitations or totally eliminated unless strong justification is given for their retention 

· Inevitable accidents more likely to be allowed in under this and defenses based on Ps conduct (contributory negligence and assumption of risk) receive a narrower interpretation, and don’t bar but at most reduce the Ps recovery

· Alternative View 2: - economic theory – tort law should lay down workable liability rules that create incentives for both individuals and firms to min. the costs of accidents and the costs of their prevention

· So compensation is just their to help police parties to act right

· Tends to downplay the importance of corrective justice

· Three main theories for recover in tort

· Recovery for harms intentionally inflicted by D on P (liability for intentional harms)

· Recovery for harms negligently inflicted, through the want of reasonable or ordinary care (negligence liability)

· Under a theory of strict liability, for harms inflicted on the P b a D who acts w/o negligence and w/o any intention to harm

LEGALINES 

· tort – a wrong and a tortious act or omission is a wrongful act or omission

· tort usually arises through conduct in the form of an act or omission, affecting a legally protected interest in person or property, done with a certain state of mind which causes damage

· prima facie case – to receive recovery P must est. essential elements of the tort, if he does this then has stated a prima facie case meaning that if all the allegations are true, they allow recovery unless contradicted and overcome by other evidence

· Tort vs. Crime – a crim is a social harm defined and made punishable by the state, a tort is a wrong to the ind. While a crim is a wrong against the public at large

· Damages – if tort is est. and D doesn’t raise adequate D, court will award nominal damages if no injury was sustain, or damages in amt. it deems reasonable to compensate the P for loss suffered

· If it appears that the D was motivated by an intent to injure or harm the P or was willful and wanton in disregard of the consequences, the ct. may also award punitive damages

· Intent – means not only the desire to bring about the physical results, but also the knowledge or belief that certain results are substantially certain to follow from the Ds conduct, in tort liability intent need not e immoral, malicious, or hostile; it only needs to be an intent to affect a legally protected interest in a way that will not be permitted by law

· Actual knowledge or believe by D doesn’t matter, what matters is what a REASONABLE person in the Ds position  would believe to be correct

II. Intentionally Inflicted Harm: The Prima Facie Case and Defenses
· law often distinguishes b/s the intent to commit an act that causes harm and the intent to cause the harm itself

· once the P has est. her prima facie case for liability, what excuses and justifications are available to the D, and what qualifications surround them?

· The law guards against the physical harm to person or property, but it also extends its protection to affronts to personal dignity and emotional tranquility

A. Trespass to Person 

BATTERY: In order for there to be a battery there must be intent, and an act by the D, and a rude or offensive touching of the P

Prima Facie Case: Battery

1. Act by D 

a. act, as used in intentional torts means an external manifestation of the actor’s will; it refers to some volitional movement by the actor of some part of his body (driving isn’t act, moving arms and legs is)

b. unconscious acts are generally not sufficient acts for the purpose of est. liability in intentional torts

c. Reflex movement – instinctive action when there is no time to think and choose, does not constitute a volitional movement and can’t be wrongful conduct

d. People who are NOT legally competent are still capable of volitional conduct – insane people and minors

2. Intent

a. P must show that the D did the “act” w/the intent to inflict a harmful or offensive touching on the P or a 3rd person (everyone, including the mentally incompetent are liable for their intentional torts)

b. Requisite intent is measured by whether D acted w/ the desire to cause the result or believed that the result was substantially certain to occur (i.e the D must have desired a harmful or offensive touching, or thought it would be offensive – so even if you don’t think someone is going to be hurt, if its offensive intent is est.)

c. The basic question is NOT what a reasonable person would have desired or believed, but what the particular D in fact desired or believed

d. The act doesn’t have to be malicious, but if malice (intent to injure) is there, the D may be held liable for punitive damages)

e. Transferred intent – if the D acts intending to cause any one of these harms (assault, false imprisonment, trespass to land, trespass to chattels) to a person, the D will be liable on an intentional tort theory if ANY of the harms occurs to that person or to another 

3. Harmful or Offensive Touching

a. Ds intentional act resulted in the infliction of a harmful or offensive touching of the Ps person, or something closely associated w/Ps person (ie knock of hat) – NOTE: there must be actual physical contact – coming close is not enough to constitute batter

b. A touching is harmful if it injures, disfigures, impairs or causes pain to any bodily organ or function

c. Offensive touching – if it would offend a REASOABLE person’s sense of personal dignity

i. i.e. the Ps hypersensitive offense doesn’t count as offensive unless the D KNOWS of the Ps hypersensitivity and proceeds anyway

d. P doesn’t have to be aware when the offensive action occurred – so battery can happen while P is unconscious

4. Causation

a. The harmful or offensive touching must be caused by the Ds act or some force that the act sets in motion. So Ds conduct can directly or indirectly result in the injury

b. Law holds an intentional wrongdoer liable for the direct and indirect consequences of his acts, whether or not they are foreseeable

5. (Lack of Consent – discussed as a D)

2nd Restatement of Torts – intention – “to denote that the actor desires to cause consequences of his act, or that he believes that the consequences are substantially certain to result from it” RST S8A
3rd Restatement of Torts – explicitly distinguishes acts of purpose from those of knowledge
1. Intent – a person intentionally causes harm if the person brings about that harm either purposefully or knowingly

· Purpose. A person purposefully causes harm if the person acts with the desire to bring about that harm
· Knowledge. A person knowingly causes harm if the person engaged in action knowing that harm is substantially certain to occur
Vosburg v. Putney: π and Δ were sitting next to each other in school.  During class Δ kicked π slightly below his knee – π did not feel it.  π was overcome with pain where he was kicked. π was ill as a result of the injury and eventually π lost the use of his leg.  Earlier that year, π received an injury on the same leg, which was now “healing up and drying down”. The medical experts testified the kick to the leg was the exciting cause of the π’s injury. Crt. Held for π b/c act didn’t happen on the playground where implied consent, but was intentional. (∆ would not have been liable).  Example of battery w/o assault b/c π did not know he was going to be hit.

Δ is liable for all injuries resulting directly from the wrongful act regardless of whether he could have or not foreseen the harm.  The Δ takes his victim as he finds him.

Prima Facie Case - Epstein

· strict liability – you kicked me

· some states say that saying someone did something to you is enough to have a prima facie case, in other states you must show that the act was unlawful. Something that is unlawful allows you to est. something that is weaker than the intention to harm. 

Assumption of Risk Defense

- If the kid went around kicking people then the D could say that the P assumed the risk, and therefore have a defense he could claim, although this is not very likely. In addition, should take Causation questions into account. Did the tort REALLY CAUSE the harm, or was it something else (i.e. was the leg already screwed up). 

Three options for Ds

1. Demur – I don’t care, so what, case dismissed

2. Deny the fact – general denial, don’t know which fact they are denying

3. open it up to a series of excuses or justifications 

Epstein disliked this case b/c the court did a bad job in that they did not explain why not following the school rule established intent. If you ook at the restatement, the only way they can make Vosburg work in their minds is to misstate the facts. 

Garret v. Dailey, 279 P.2d 1091 (Wash. 1955). - P brought battery suit against 5 yr. old D for fracture b/c she fell when he pulled her chair out from under her. Intent in the tort of battery – “intentional infliction of a harmful bodily contact upon another.” Needed to prove that the D KNEW that some harm/offense would come out of the chair being pulled out. Eventually the P was awarded $11 at second trial and judgment was upheld on second appeal

Causation change is not compact, you have to use gravity…by using gravity you use the support she was sitting on. He pulled the chair out from beneath her, “In consequence of which, this arthritic lady fell to the floor.” You have to understand the reluctance of causation to compound this indirect harms.

· Intentional conduct is an act that a reasonable person in D’s position would know is substantially certain to lead to the damage of antoehr’s legally protected interest

· Children are charged with what is expected of them, considering age, experience, intelligence, etc – if they are not capable of knowledge of the consequences of the act, then they may not be liable for them

Shaw v. Brown & Williamson Tobacco Corp., 973 F.Supp. 539, 548 (D. Md. 1997) P was a truck driver and nonsmoker and shared a cab with a heavy smoker. P developed lung cancer. Claim for batter for secondhand smoke was rebutted on the ground that it did not allege sufficient intent. “While D may have knowledge that second-hand smoke would reach some non-smokers, the Ct. finds that such generalized knowledge is insufficient to satisfy the intent requirement for battery”
Indirect harm if suing the manufacturer. Privity Limitation - If two people are in contact the basic intuition is that if you can’t find action against the “middle person” you can’t find it against the company. Have to find a way to get rid of the middle-man. No assumption of risk with no direct communication between the two parties. But if you knowingly approach a hazard which you could avoid, ie partners 

B. Trespass to Land
Trespass to real property – every unauthorized entry of a person or thing on the land in the possession of another is a trespass, to recover the P doesn’t have to prove damages or actual harm to the land

Prima Facie Case: Trespass to Land

1. Act by D

a. P must show a volitional movement by D of some part of his body that results in an intrusion onto another’ sland

2. Intent

a. D must have intended to do the act that causes the intrusion onto the land, but doesn’t need to realize that the land belongs to another; liable for good faith intentional entry to land. 

i. Distinguish from NEG – if the D trespass isn’t intentional, might still be liable in neg. (i.e. I tripped and fell into your bushes)

ii. Distinguish from SL – i.e. rocks hurled onto Ps land from D exploding dynamite on neighboring property

iii. TRANSFERRED intent applies

3. Intrusion upon Land

a. D intrusion can be made by his personal entry onto the Ps land or by causing a 3rd person/thing to enter the land. 

i. NOTE: if the intrusion is nonphysical in nature, courts usually treat it as a nuisance rather than a trespass (i.e. smoke, vibrations, etc.)

4. P in possession or entitled to immediate possession

a. If an owner has been ousted from possession by another (adverse possessor, the owner can’t maintain suit b/c the dispossessor is in actual possession)” 

b. In lease case the tenant has both actual possession and the right to immediate possession – MODERN rule either the landlord or the tenant can maintain a trespass

c. Certain amount of airspace above land is deemed part of the occupant’s actual possession – son an intrusion thereof can constitute an actionable trespass. 

5. Causation

a. The invasion must be caused by the Ds intentional act or some force set in motion thereby

b. A trespasser is liable for harm to person or property caused to the owner even if the harm was not foreseeable. 

Torts book (black cover): §1.10 Trespass to Land

· Four situations bear note

· Injunctive Relief

· Prevents D from forcing the sale of land, or of an easement over it at some public valuation

· Trespass to try Title

· Damage Actions

· Punitive Damages

Dougherty v. Stepp (SURVEYED NEIGHBORS LAND) (1835). The P was upset b/c D neighbor trespassed on his property. D can on property, thinking the land belonged to him, surveyed the land, brought other people with him, but did not mark/destroy any trees or bushes. Rule is that  “every unauthorized and therefore unlawful entry, into the close of another, is a trespass.” Amt. of damages may depend on the acts done on land, and the extent of injury to it therefrom. Regardless of what the D says, he came onto someone else’s property, the (P) holds a title for the land. 

Authorization – either you were or weren’t allowed to enter, if you were allowed you would be given a license. You can go to the court and say you need to get onto the land to est. ownership and get a court order. You could claim plea of necessity – you had to get on land – but THAT’S NOT GOOD. Basic rule – we give the strong rememdy (i.e. liable for the trespass) in order to force them into voluntary transaction or judicial legal processes.

Because real property can’t move, courts have a stringent standards of liability in cases where trespass results in actual harm. Brown v. Dellinger. 7 & 8 year old went onto someone else’s property, started a fire, burned down their house, and were held liable for $28,000 in damages & Cleveland Park Club v. Perry 9 year old boy stuck a ball in the mouth of a pool drain, but didn’t think there was suction. The call got lodged in pipe, caused expensive repairs. The judgment of the defendant at trial was reversed on appeal and a new trial order. court said “ that the intent controlling is the intent to complete the physical act and not the intent to cause injurious consequences.”

Intangible trespasses - Public Service Co. v. Colorado v. Vanyk. (P) brought claim of trespass b/c of harm attributable to the notice, radiation, and electromagnetic fields that resulted from an upgrade in public service’s utility system. Distinguished this from physical trespasses. Unlike a claim for physical invasions, “an intangible intrustion may give rise to a claim for trespass, but only if an aggrieved party I able to prove physical damage to the property cause by such intangible intrusion.” The intangible trespass must also be intentional

C. Trespass to Chattels
Prima Facie Case: Trespass to Chattels 

1. Act by D

a. P must show a volitional movement by the D of some part of his body that results in dispossession of or damage to the chattels of another

2. Intent

a. Necessary that the D has intended to deal w/ the chattel in the manner in which he did, doesn’t matter if he was acting under a mistaken claim of right, thinking the chattel belonged to him is immaterial

i. NOTE: if intent to deal w/ chattel can’t be shown, neg. or SL may possibly be a basis for an alternative cause of action

ii. Transferred intent doctrine applies

3. Invasion of Chattel Interest

a. Ds act must have resulted in either a dispossession or an intermeddling w/ the chattel of another

b. Dispossession – refers to conduct amounting to the Ds assertion of a proprietary interest in the chattel over the interests of the rightful owner

c. Intermeddling – conduct by the D doesn’t challenge the rightful owner’s interest in the chattel, although the D may have gone so far as to carry the chattel away. Intermeddling includes throwing a rock at another’s car, beating animals, or stampeding another’s herd of cattle. 

4. P in Possession or Entitled to Immediate Possession

5. Causation

6. Damages (where only intermeddling involved)

a. If the Ds conduct amounts to a dispossession, the P can recover for loss of possession even if it wasn’t damaged. If the Ds act accomplishes only intermeddling, a trespass action will not lie absent a showing of ACTUAL damage to the chattel. (Intel)

Restatement § 218 comment e
· “In order that an actor who interferes with another’s chattel may be liable, his conduct must affect some other and more important interest of the possessor. one who intentionally intermeddles with another’s chattel is subject to liability only if his intermeddling is harmful to the possessor’s materially valuable interest in the physical condition, quality, or value of the chattel, or it he possessor is deprived of the use of the chattel for a substantial time, or some other legally protected interest of the possessor is affected as stated in Clause (c) …legal protection is afforded by his privilege to use reasonable force to protect his protection against even harmless interference.”

Blondell v. Consolidated Gas Co., 43 A. 817 (MD. 1908). Ds wanted to put governors on gas meters to measure flow, but the P (gas company) thought it would cause explosion. Ct. asked only whether the D had made unauthorized use of Ps property – and they had so P could recover at least nominal damages. The governors did not cause damage but COULD potentially create an explosion. Give injunction to FORCE you into negotiations and into the legal process. Most people who own complex pieces of equipment, don’t want anyone messing with their equipment – so what is a latent defect in the equipment, or was there something wrong with the materials, etc. 

Intel v. Hamidi (Ex-Employee Spammer) (cal. 2003). Intel former employee, Hamidid, sent emails criticizing Intel’s employment practices 6x over two years. He emailed 35,000 employees. Allowed them to take their names off the mailing lists. Did not breach intel’s computer security barriers to communicate with Intel employees. Did not cause physical damage nor functional disruption to company’s computers, nor deprive Intel the use of its computers. Rule is “an electronic communication does not constitute an actionable trespass to personal property, ie the computer system, because it does not interfere with the possessor’s use or possession of, any other legally protected interest in, the personal property itself. Hamidi did nothing wrong by sending emails, but this rule does not apply to spammers. 

I. Current California Tort Law

a. “the tort of trespass to chattels allows recovery for interferences with possession of personal property “not sufficiently important to be classed as conversion, and so to compel the defendant to pay the full value of the thing with which he has interfered.”

b. Rstmt. Makes clear that some actual injury must have occurred in order for a trespass to chattels to be actionable

c. Prof. Epstein “suggests that a company’s server should be its castle, upon which any unauthorized intrusion, however harmless, is a trespass

i. Problem is that there is still NO INJURY to intel, so wouldn’t matter if you considered the computers land

What’s going on is the theory of authorization should be broadly assumed. You are able to send business email to strangers. Spam is different – known as unwanted emails, in mass quantities, to anonymous people. If a charity targets you because they target you in certain aspects (school), usually if there is a prior connection it is not treated as spam. So Hamidi technically had a a prior connection. The rule that the court creates is bad b/c intel didn’t get legal protection b/c their service was big enough that the action didn’t harm them.  the court is wrong that you give an injunction only when there is evidence of irreparable harm, but the right standard is if there is a certainty of physical invasion, then you give injunction and FORCE negotiations b/w two parties. Do you want strong property rights, or do you want a compulsory license

eBay v. Bidder’s Edge, Inc. B.E. sent spiders to ebay site so people could comparison shop, this was deemed trespass of chattels because it could negatively affect the functionality of the site.

DEFENSES

Neither the infancy defense or the mistake defense are allowed. 

Assumption of risk defense - Now you know the party and you are taking on the risk, and you can communicate to the other party. 

Necessity - Usually you won’t allow this defense to work if there is no opportunity to plan in advance. You don’t allow this defense when a guy is entering your property where there is a regularized court procedure where you can get a legalized way to do this

Court has two objectives: Punish the person who did harm (deterrence) & So give something to individuals who are innocent parties (compensation). You weaken the term to intention to harm by inserting the word unlawful intention to harm.

III. DEFENSES to Intentional Torts
A. Consensual 

Consent – consent by P or the existence of a privilege in the D will exonerate the D from liability which would otherwise give rise to a tort liability; consent by a P to an act that would otherwise give rise to tort liability will act as a bar to an action based on the act

Surgical operations and emergencies: if a doctor discovers a condition in the P which requires immediate attention or that would require another operation to remedy, consent to the additional surgical procedure is deemed implied in law, unless the patient specifically limited the authority of the doctor prior to the operation

Informed Consent – Modern courts treat absence of informed consent as grounds for a negligence action rather than a batter action

Mistake of Fact – Ps mistake as to the nature of the Ds conduct will vitiate the Ps apparent consent

Mistake of Law – Consent is ineffective if given under a mistake of law – so I think you have an arrest warrant so I allow you to arrest me, but you don’t really have an arrest warrant, so my consent is no longer valid

Express consent – when the P, by words or conduct, intentionally indicates that he is willing to permit an invasion of his rights by the D

Implied Consent – may be either implied in fact, as where the P acts in such a way as would be understood by a reaonsble person to be consent to invasion of his rights by the D, or implied in law, as where circumstances are such as to create the privilege in the D to invade the Ps rights w/o liability

Fraud – consent by fraud is ineffective, but fraud as to a collateral matter does not vitiate consent (i.e. I’ll mow your lawn if you give me a fendi bag, and you give me a fake fendi, I still consented to mow your lawn)

Nondisclosure of material fact negating consent – if a husband cheats on wife, gets disease, doesn’t know it, and gives it to wife, he’s not liable, BUT if he knows and gives it to wife, then he is liable

Duress – Consent given in response to physical force or threats thereof against the P or a member of the P’s family will be ineffective

Unlawful acts – there is a split of authority concerning whether a voluntary participant to an unlawful act can be deemed to have “consented” thereto for the purpose of barring a subsequent action against a fellow participant for damages

Ps Consent to the Ds conduct may be a defense to an intentional tort. Most courts require the D to affirmatively plead and prove that the P consented. A few make lack of consent an element of the prima facie case that the P must plead and prove

Types of consent:

1. Consent based on Ps behavior

a. Actual express consent – when the P actually communicates to the D a willingness to submit to the Ds conduct

b. Apparent consent – implied from the Ps conduct in light of the circumstances – P has led the D to reasonably believe that the P is willing to submit to Ds act (O’Brien v. Cunard Steamship Co. P immigrant and trying to enter U.S., but was told must have small pox vaccine b/c no visible mark to prove she’d had vaccination. told dr. she had vaccine, but he didn’t believe her, and she would have been put in detainment and quarantine if she didn’t consent, so she took vaccine anyway. court held that her consent barred her cause of action)
2. Consent implied by law – Ps consent may be implied by law to a bodily contact (i.e. surgery) that is necessary to save her life or some other cardinal interest in person or property if

a. The P is unconscious or otherwise unable to consider the matter and grant or withhold consent

b. An immediate decision is necessary

c. There is no reason to believe that the P would w/hold consent if able to do so; and

d. A reasonable person in the Ps position would consent 

Consent is not a defense

1. acts in excess of consent given 

2. fraud – (McPherson v. McPherson (Me. 1998)Court held that the defendant’s conduct was actionable if he intentionally misrepresented or failed to affirmatively disclose his diseased condition to his wife, in light of their 31 years of marriage)
3. Duress

4. Mistake 

a. Mistake of law – a mistake of law caused by the D may render the Ps consent ineffective

b. Mistake of fact – the Ps mistake as to the essential nature or consequence of the invasion of her person or property is treated as a mistake of fact and voids any consent to the invasion if the mistake was caused by the D

i. Lack of consent in medical treatment -  can sometimes hold a doctor liable for battery

ii. Lack of informed consent – P asserts she consented to the surgical procedure performed, but that she had not been adequately informed of the risks and benefits of the procedure, the claim is generally treated as one for neg. rather than an intentional tort

5. Incapacity to Consent

6. Criminal Acts

a. There is a split of authority on whether the Ps consent is effective if the act consented to is a crime. 

b. Majority view – If no breach of the peace was involved, the Ps consent is effective. If  there was a breach of the peace, the courts hold the Ps consent not effective, thus permitting the P to recover from the D for any injuries sustained

c. Minority view – some courts hold that the Ps consent is effective in any case, thus barring any later claims by the P based on the illegal act. (Hart v. Geysel. P husband killed by a blow struck in illegal prizefight, in which he consented to participate. Other fighter did not get anything. Court decided – 1) (volenti non fit injuria) volunteer suffers no wrong and 2) (ex turpi causa non oritur action) no action shall arise out of an improper or immoral cause)

i. Exception if the P is a member of a protected class (Hudson v. Craft) 

Mohr v. Williams (Minn. 1905). D, a surgeon, consulted with P about her right ear.  After being unconscious, D examined both her ears again and found the left ear to be more diseased then the right. D then performed surgery on the left ear.  P claims the surgery greatly impaired her hearing and b/c she did not consent to the surgery on her left ear, this constitutes an assault and battery. Crt. holds for P – Rule is that any unlawfully or unauthorized touching of the person of another, except it be in the spirit of pleasantry, constitutes an assault and battery.  

The right situation would be to have both ears looked at under surgery, to see what is most severe, and THEN make a decision. You need to think about the fact that the patient will be unhappy to have a change in the surgery. The court said that she only consented to have surgery on the R ear, not the L, and he did so without authorization, therefore it is A&B. General doctrine of privilege – actions that were usually allowed under this, they are treated as implied license of living, since the conducts are less intrusive the willingness to allow consent is broader. This is unlawful because its unauthorized. Now the consent stuff has a very desirable feature of making physicians practice defensive medicine so they don’t get sued if something goes right or wrong. Theory of implied consent – (Kennedy v. Parott) if you open someone’s belly you can do anything – not trespass because SAME INCISION

Two kinds of defenses: 1) one as an emergency or as a condition of necessity -  this defense says that when there is no time for pre-arrangement of a grievance you can try and start to help them at some level & 2) second thing is with the consent – can you make it count - there is no question that agency relations – living powers of attorney – are the dominant way people try to handle the question of giving consent to future actions when they don’t know how to act. 

Now you sign things that give implied consent, and authorize the doctor to act in best interest. That way the doctor doesn’t get sued. 

Kennedy v. Parrott. D hired to perform P appendectomy. D found cysts on plaintiff’s left ovary, and intentionally punctured the cysts w/o negligence. Puncture cut one of Ps blood vessels, developed a painful phlebitis in leg. Court refused to allow her action for trespass even though she did not consent to the puncturing of the cysts. In major internal operations the consent, in the absence of proof to the contrary – will be construed as general in nature and the surgeon may extend the operation to remedy any abnormal or diseased condition in the area of the original incision.

Canterbury v. Spence: D informs ( that he needs a laminectomy – he does not tell ( details of operation, if it is dangerous etc.  nor does ( ask. After operation,  ( falls off bed while unsupervised and suffers permanent damage (near paralysis).  ( claims that D was negligent in performance of operation and failure to inform him beforehand of risk involved.  ( claims he didn’t inform patient of small risk b/c often keeps ( from going through w/ operation and could produce a bad mindset for operation. Crt. held for P b/c Δ had a duty to disclose.  It is not the duty of P to ask for information b/c they might not know what to ask.  D must volunteer all material risks! – MISTAKE OF FACT 

Class 4: pp. 27-36

Hudson v. Craft: P went to D’s carnival where there was a boxing exhibition.  The exhibition was illegal and  D held  no license by the State Athletics Assoc.  P was solicited into the ring on the promise of $5.  He boxed and suffered injuries as a result.  Crt. held for P b/c “ the promoter is liable where he conducts boxing matches or prize fights w/o license and in violation of the statutory provisions, regardless of the rights as between the contestants, and that the consent of the combatants does not relieve him of that liability”. If fight is legal, then the combatants consent is binding.  If illegal, the combatants can file claim against each other for damages.

Rstmt. § 60 – An assent which satisfies the rules state “prevents an invasion from being tortuous and, therefore, actionable, although the invasion assented to constitutes a crime
· BUT exception in § 61 – “Where it is a crime to inflict a particular invasion of an interest of personality upon a particular class of persons, irrespective of their assent, and the policy of the law is primarily to protect the interests of such a classes of persons from their inability to appreciate the consequences of such an invasion, and it is not solely to protect the interests of the public, the assent of such a person to such an invasion is not a consent thereto”
If you really want the fighters to stop fighting who do you make liable? You get the promoter so he stops organizing fights. Look at case as a matter of function, and you can see how the illegality frames the law suit. Why does the kid get more protection? How old is kid and that makes him a minor which gives him special protection under the law…normally the mutual combat rule is such that you have assumption of risk, but since he is special ward of the state he gets special protection. 

Athletic injuries: formal setting - consent to participation in violent sports such as football is not a consent to all acts and injuries. Acts completely beyond the purpose of the sport are held to be done without consent. Generally held that Ps consent to injury from blows administered in accordance with the rules of game, but not when the blows are deliberately illegal. Nabozny v. Barnhill (1975). P goalie sustained severe and permanent injuries when kicked in the head inside the penalty area, when D could have easily avoided the contact. Court held that a player is liable for injury in a tort action if his conduct is either deliberate, willful or with reckless disregard for safety of the other player so as to  cause injury to that player. B/C of stuff like this, today you sign waivers when you join a sports team. 

3rd Rstmt: Recklessness - an actor recklessly causes harm if: 1) the actor knows of the risk of harm created by his conduct, or knows facts that make that risk obvious to anyone I the actor’s situation AND 2) the precaution that would eliminate or reduce that risk involves burdens so slight relative to the magnitude of the risk as to ender highly blameworthy ty actor’s failure to adopt the precaution

B. Insanity 

If an insane person by his act does intentional damage to the person or property of another, he is liable for that damage in the same way in which a normal person would be liable.  However, if they don’t think they are touching someone, then it could be a defense (thought they were hitting a golf ball).  There is no relaxation of the standard for insane people but there is not a tougher standard either.  As long as they know it is a person, it is a battery!

Comment: insane people are held liable for their actions as a matter of public policy so that people charged with their care will be more aware and watchful AND b/c an innocent victim should not have to bear the damages cause by an insane person when the insane person is able to make restitution, AND the difficulty of determining mental capacity should not e imposed in cases involving civil, rather than criminal, liability of the insane

McGuire v. Almy (Mass 1937) π was employed as a nurse to take care of  Δ.  Δ was insane and had a history of violent outbreaks that caused injuries.  One night  Δ struck the π in the head with the leg of a low boy.  Π brought suit and Δ was found liable for damages. Crt. threw out Π’s assumption of risk for working with Δ. Rule of courts in U.S. almost invariably say in the broadest terms that an insane person is liable for his torts. In so far as a particular intent would be necessary in order to render a normal person liable, the insane person, in order to be liable, must have been capable of entertaining that same intent and must have entertained it in fact

Civil system is different. If a stranger had been injured, what would you do about deterance in respect to the court – they you would treat insane person like regular person to give incentive for family to make sure D didn’t harm anyone

Also treat it as worker’s compensation – contracts. Any injury that arise out of course of employment so then the employer gets compensation. But the employee doesn’t get the full package. It has be “willful neglect” – in that case the woman should win, but not because of assumption of risk. If the D had just hit some random person, then yeah, tort liability, but the P was the caretaker. If we’re giving you broader protection for something that arises out of your employment, you must accept a smaller package of benefits. One other feature about workman’s comp. law – it is an “exclusive remedy” – which menas you can’t sew in tort against the employer. In this case there was not workman’s comp b/c it doesn’t cover domestic work, so that’s why this went in as a tort claim most likely

2nd Rstmt. § 2:

· “act” is used “to denote an external manifestation of the actor’s will and does not include any of its results, even the most direct, immediate and intended”

· comment b says “A muscular reaction is always an act unless it is a purely reflexive reaction in which the mind and will have no share” 

· 2nd Rstmt. §895 – a rasional choice is not requires since “an insane person may have an intent to invade the interests of another, even though his reasons and motives for forming that intention may be entirely irrational

CLASS 5: pp. 37-49

C. Self-Defense – one of the most important privileges. General rule is that one may be privileged to use force in self-defense if such force appears reasonable for the protection of the actor

Nondeadly force – can be used when actor reasonable believes she is in danger of immediate harm by another’s persons conduct and the force used must be reasonable under the circumstances and can’t go beyond the necessities of the situation

Deadly Force – force likely to cause serious injury or death can be used in self-defense when the actor reasonably believes that another person’s conduct will cause her serious bodily injury or death. Majority rule says that the actor doesn’t have a duty to retreat from the threatened harm. Minority rule requires retreat so long as the retreat does not result in greater danger

Retaliation – No right to retaliate, when danger goes so does the privilege of self-defense

Excessive Force – if actor uses excessive force in asserting his privilege of self-defense, the other party then has the privilege of protecting himself against the degree of force being exerted by the actor

1. Using non-deadly force – when acting in self-defense a D is privileged to use force that is not likely to cause death or serious bodily harm, subject to the following conditions

a. Reasonable apprehension of any bodily contact – P had to act in a way to make the D reasonably believe that the P was about to inflict an imminent harmful or offensive contact

b. Reasonable means used – D used only those means that appeared reasonably necessary to avoid or prevent the contact threatened

c. Retreat – D must not have a duty to retreat…except that: If the D recognizes that the P is not intentionally creating the risk, there is a duty to retreat if he can safely do so & if the D recognizes that the P has mistaken the Ds identity, the D must make reasonable efforts to resolve the matter instead of using force in self-defense

2. Using deadly force – D is privileged to use force likely to cause death or serious bodily harm when acting in self-defense, subject to the following conditions

a. Reasonable apprehension of bodily harm – so same as above only add that the contact would inflict death or serious bodily harm

b. Duty to retreat – there is a split over whether as an alternative to using deadly force in self-defense, the D must retreat if its safe to do so

i. Majority view – most courts hold there is no duty to retreat as an alternative to using deadly force that would otherwise be permissible

ii. Minority view – court impose a duty to retreat before using deadly force if this can be done safely

1. exception – even under the minority view, there is no duty to retreat if the D is in his own home, retreating would endanger a 3rd party, or the D is attempting a valid arrest. 

3. Threats of force

a. D is privileged to threaten more force than he would in fact be privileged to use in self-defense, provided he has no reason to believe his threats will do more than place the P in apprehension

4. Limitations on right of self-defense

a. Danger terminated – there is no privilege to self-defense if the D knows that the danger has terminated

b. Excessive force used – there is no privilege to use force in excess of that which the D is privileged to use to defend himself

i. D is liable for whatever amount of the force is excessive and the P then has a privilege of self-defense to protect herself against the degree of force being inflicted by the D

c. P used privileged forced – (i.e. can’t defend against a lawful arrest)

d. Third person intentionally injured – does not justify the Ds intentional use of a harmful force against a third person 

i. Distinguish unintentional harm – if the D unintentionally injures a third person while reasonably attempting to defend himself, he will be liable only if he was negligent toward the third person

ii. Morris v. Platt (Conn. 1864). Court held that accidental harming of an innocent bystander by force reasonably intended in self-defense to repel an attach by a third part is not actionable. D is only liable to 3rd party if actor realizes or should realize that his act creates an unreasonable risk of causing such harm. 2nd Rstmt. §78 Concurs – noting that the D is liable to the innocent third party “only if the actor realizes or should realize that his act creates an unreasonable risk of causing such harm”
5. Reasonableness

a. Objective test: how the situation would have looked to the reasonable person in the same or similar circumstances, not how the D actually perceived it or how it actually was

Courvoisier v. Raymond: D was sleeping in his house/jewelry store. He was awakened by thieves who wanted into his store.  When D refused, they broke in. D got his gun and led them out of the store.  D shot in the air to scare them off but they just threw stones at D.  The shots attracted P and two other officers who all proceeded to D.  The two officers arrested the thieves but P continued toward D and D fired upon him.  The crt. reverses for D b/c trial did not give SD consideration to jury. A person may be justified in using force not only against those who actually endanger his life but also against those who a reasonable person in the same circumstances would believe likely to endanger his life Comment: General rule also indicates that there is no duty to retreat if the actor is in his own home or he is attempting a valid arrest. There is no privilege of self-defense when the danger has passed or when excessive force is used
This is clearly an intentional matter. Shot the officer on purpose. View of negligence – if you think you have justification which you acted on, then you treat it as an unfortunate accident. 

1. Self-defense against the innocent attacker.
a. 2nd Rstmt. “the institute expresses no opinion as to whether there is a similar privilege of self-defense against conduct which the actor recognizes, or should recognize, to be entirely innocent

Suppose someone comes on your property. You have to have some sort of remedy, but you have to have a limitation on the use. So if someone comes on your land and sits there and staying on your land. Only legal remedy you have is to get an eviction notice. what do you allow people to do? First you have to ask the people to leave, follow a non-escalation policy. If they won’t leave, limited force to get them off. Use least amount of force to get them off. There is an “excessiveness principle”. There is another principle – you could also use pick them up and carry them off the land – no crowbars. Implied force – non-wounding force. You can only wound someone if they are putting you in danger of harm by using force…not just by entering land, but doing danger to property or threaten to person. Not permitted to escalate this thing. Two principles: 1) Only thing that matters is excessivity – if its excessive you can’t do it, but if its not excessive you still may not be able to do it & 2) Priniciple of proportionality – you can’t use self-help remedies that are fully justified unless you have some reason.
Defense of Third parties - A person is privileged to defend a third party “under the same conditions and by the same means as those under and by which he is privileged to defend himself if the actor correctly or reasonable believes that the third party is entitled to use force in self-defense and that his own intervention is necessary to protect that party. Privileged use of force can extend to the defense of another, but has same limitations as privilege to oneself. Interference in the defense of whom?  A person may go to the aid of anyone endanger (different then common law which only allowed extended privilege to members of a family and household). Mistake in the defense of another. – split authority as to whether the actor’s rights are derivative or independent of the rights of the person that the actor acts in defense of. Traditional view – actor stands in the shoes of the person whom she is defending. Modern view – and the 2nd Rstmt. Allow for a reasonable mistake in the exercise of privilege 

D. Defense of Property
Removing trespassing chattel: - person in possession of land or chattels is privileged to use reasonable force to remove chattels belonging to another, in order to protect his interest in his own land or chattels. “reasonableness” of the force applied to the trespassing chattels is in part determined by the relative value of the actor’s property as opposed to the value of the trespassing chattels

Confronting trespassers: - one is privileged to use only the force reasonably necessary to defend one’s property. Deadly force can be used in defense of one’s dwelling only when the invasion appears to threaten death or serious bodily harm

Comment: Any dangerous means used to deter trespassers or potential criminals are carefully scrutinized b/c of the value of human life. If the landowner is not there when the felony is committed, most jurisdictions now require clear notice to be posted of any dangerous weapon, animal, or poison being used to protect the property

Defense of Land or Chattels

1. Use of nondeadly force – a D may not use deadly force to defend his land or chattels. He is privileged to use force not likely to cause death or serious bodily harm, but only if

a. The intrusion by the P is not privileged, or is conducted so as to lead the D to reasonably believe that it is not privileged; and

b. D reasonably believes that force is necessary to prevent or terminate Ps intrusion; and 

c. D, prior to the use of force, demands that P desist or leave, and the demand is ignored. (No demand needs to be made, where it reasonable appears that it would be futile or would further endanger Ds property

2. Use of mechanical devices – the D is privileged to use mechanical devices (i.e. high-voltage fences, spring traps, etc.) in defense of his land or chattels only if:

a. The use of such means to protect property is reasonable and necessary under the circumstances, or customary in the locale: and

b. Adequate warning of the use thereof is given or posted

i. Deadly mechanical devices – if the devices employed threaten death or serious bodily harm, their use is privileged only if the intrustion in fact constitutes (not just reasonably appears to constitute) a threat of death or serious bodily harm to the D or his family

c. Katko v. Briney (Iowa 1971). Guy set up a shotgun trap in one bedroom positioned to hit an intruder in the legs. D, one who set up gun, held liable. You can use reasonable force, but not such force that it will cause death or great bodily harm. Only exception is if the trespasser is endangering human life by act

3. Use of threats – A D is privileged to threaten a greater amount of force than he would actually be privileged to use in defense of his property – provided that he has no reason to believe that such threats would cause anything more than fright or apprehension in the P

Force to Recover Possession of Land Wrongfully Withheld

1. Majority View 

a. No privilege to use force to recover possession of land wrongfully withheld even if the owner has been tortiously dispossessed. An owner who uses force to retake possession will be liable for the resulting harm. The owner’s title or right to possession of land is no defense to the tort

2. Minority View

a. A minority of jurisdictions follow the Rstmt. rule that a person who is entitled to possession of land, and who has been tortiously dispossessed” therefrom, may use reasonable, nondeadly force to regain possession – provided he acts promptly upon discovering the dispossession. 

b. Tortuous dispossession – means that the P obtained possession by force, fraud, or duress or w/o any claim of right

c. Distinguish other dispossessions – if there was no tortuous dispossession, there is no privilege to use any force to recover possession of land, on the rationale that the owner’s right to possession is less important than avoidance of the affrays and violence which the use of force might entail. 

Bird v. Holbrook: (C.P. 1825) D rented a walled garden in which he grew valuable tulips.  The garden had a summerhouse but D’s home was 1m away.  Before the incident, D was robbed of his tulips thus to protect his property, D placed a spring gun in his garden. P, to get a strayed pea-fowl, went to D’s garden.  He climbed the garden wall where he triggered the gun and was severely injured. Crt. held hat D didn’t use the gun as a deterrent but used it to catch a thief (or would have posted notice, used at night only, etc.).  He intended therefore that the gun be discharged and hurt someone thus he is liable to P.

Necessity Cases - under circum. Of nec. Private property rights are surrendered

Self-Defense - combo. of respect for individual autonomy, and has powerful deterrent effect. Difficulties: never sure if its really true and you are always worried that where occasion rises where self-defense arises there will be three kinds of problems. 1. bring in person who had nothing to do with original dispute – escalation is genuine fear. 2. you will simply go beyond boundaries of self-defense and use excessive force – can you with the benefit of hindsight say you really didn’t have to do that much – constant interplay between danger of excess on one hand and the benefit of the doubt on another. 3. proportionality – the interest that is to be sacrificed is so great relative to the interest to be protected that people are prepared to say its just not worth it.

Restatement (second) of torts takes a permissive approach toward the use of force in defense of property

2nd Rstmt. §85 – Use of Mechanical Device Threatening Death or Serious Bodily Injury

“The actor is so far privileged to use a device intended or likely to cause serious bodily harm or death for the purpose of protecting his land or chattels from intrusion that he is not liable for the serious bodily harm or death thereby cause to an intruder whose intrusion is, in fact, such that the actor, where he present would be privileged to prevent or terminate it by the intentional infliction of such harm. 

E. Recapture of Chattels – under 2nd Rstmt. §102-106, one is privileged to use reasonable force to recapture chattels if he is entitled to immediate possession, return has been demanded and refused, and he is in “fresh pursuit”, the force used is reasonable under the circumstances

Force to Effect Recapture of Chattels Wrongfully Withheld

1. Tortious dispossession cases – a D who has been tortiously disposed of chattels is privileged to use reasonable, non-deadly force in recapture of those chattels – subject to the following conditions

a. Immediate right o possession – D must in fact be entitled to this

b. Demand – the D must demand return of the chattel and the demand must be ignored

c. Fresh pursuit – the recapture must be effected promptly – the D must be in “fresh pursuit.” This encompasses two factors (i) the D must have been reasonably diligent in discovering the loss and (ii) following discovery, the D must have been reasonably diligent in his efforts to retake the chattel. Both of these requirements are measured by a reasonable person standard. 

d. Holder at fault – the D must effect the recapture from the person who tortiously dispossessed him, or from a third party who has notice that the chattels involved were stolen, etc. 

i. Distinguish – transfer to innocent person – if a thief has sold or given the chattels to an innocent party, this cuts off the Ds privilege to use force to effect their recapture, even if he can show “fresh pursuit”

2. Other dispossessions – if the D has not been tortiously dispossessed of chattels, the general ruel is that he is not privileged to use any force to effect their recapture. Redress must be in the courts

a. Conditional sales contracts – when a buyer defaults on a conditional sales contract, the seller is entitled to peacefully repossess; neither force nor fraud is permitted. 

3. Shopkeepers’ privilege – most states today recognize a privilege, usually limited to shopkeepers, to detain temporarily for investigation anyone whom they reasonably suspect of having tortiously taken their goods

a. All requirements must be satisfied: investigation on or near premises, reasonable suspicion, reasonable force, reasonable period and manner of detention

Kirby v. Foster: (R.I. 1891) P is an employee of D.  $50 was missing and P was held responsible so it was deducted from his pay.  On January 20, D handed P money to pay the help and on lawyer’s advice, P took $ owed to him (including the $50), returned the remaining $$ to D and said he was leaving.  D then seized P - P claims injury.  Crt. ruled for P b/c his possession of money was not wrongful since the money was entrusted to him and not fraudulently taken.  Even if P’s council was wrong (i.e. take the money) $$ not taken wrongfully thus D not under privilege to use force.  Rule is that the Right of defense and recapture involves two things: 1) Possession by the owner (IS THIS RIGHT???) and 2) A purely wrongful taking of conversion, without a claim of right

Recapture of chattels - Self-help remedy of recapture is allowed when one person wrongfully obtained possession of the chattel by either force, fraud, or without claim of right. See 2nd Rstmt. 101. Forcible recapture is denied for voluntary transfer, but is also forbidden in a number of important commercial situations. Any privilege of recapture must be exercised promptly or else it will be lost

If P got the Ds chattel in wrongful manner, and D damages Ps property in the process, the D doesn’t have to pay. If the P was not a wrongdoer and the chattel is on the Ps land b/c of God or 3rd party, the D will be liable for any damage in reclaiming the chattel. If Ds chattel is on Ps land b/c of own fault, the D can’t just enter the Ps land to reclaim it.

Recapture of Land - It is an indictable offense to enter upon land without a privilege; even with the privilege an owner may enter “not with a strong hand but in a peaceable and easy fashion.” It used to be a criminal offense for one entitled to possession of land to reenter by force, but today there is a split of authority as to the requirement of pursuing a civil action. Majority View: - no privilege to use force in reentry, and the legal owner must rely on legal processes to regain possession (in modern society citizens should rely on the state to enforce their rights). Minority View: there is no privilege to use reasonable force in reentry, but the actor i) may be subject to criminal harms if he harms the possessor, ii) must protect the property of the possessor for a reasonable time, and iii) cannot eject the possessor of land into a dangerous position

Conditional Sales: - no right to use force a recapture a chattel if the chattel was originally obtained in a legal manner. Sellers have right to repossess if it was in their contract, but since there was no force or fraud on the part of the buyer (the seller voluntarily gave it to the buyer), the seller can’t use force to get it back

Force defined: - force is any intrusion into the premises of the P or use of force against the chattel or force against the possessor. Can’t just go break in somewhere or use any force against the chattel or the person b/c its tortuous

No right to self-help. – while the repossessor has a legal right, he must use the courts to enforce that right and has no right to take the law upon himself

Contract Clause – a contract w/ a clause permitting use of force in repossession is void as contrary to public policy

Damages – Note that a repossessor may even be liable for conversion in some cases and may be subject to punitive damages

F. Necessity Cases 

No one has committed a tort against you. You are trying to save person or property by trespassing on someone else’s land. Necessity is defense to prima facie case of trespassing. Two questions to ask in respect to these cases 1) do we allow it – yes b/c you entered the persons property & 2) once you have a defense of private necessity what damages may you owe for property taken or destroyed, or the rental for the use of the property. If you have the right to come in you don’t have to compensate to “complete privilege” If you have the right to come in and you have to compensate you have “incomplete privilege” “partial privilege.”

Public Necessity: - one can enter land or interfere with chattels of another if it is reasonably necessary or if it reasonably appears necessary to avert a public disaster. To invoke privilege, the following are required

· an immediate and imperative necessity and not just one that is expedient or utilitarian

· an act that is in good faith and for the public good

· rationale is that when peril threatens the whole community, or so many people that there is public interest involved, one has a complete defense or privilege to act to protect the public interest

· the D is not liable for any damage or destruction to the land or chattels involved, as long as this was done in the proper exercise of the privilege

Private Necessity: - if no public interest involved and the D acts to protect own interest, he is not liable for the technical tort and the landowner has no privilege to expel him

Privileged Invasion of another’s Land or Chattels as a Public Necessity

1. Averting public disaster – a person is completely privileged to enter land or interfere with chattels in the possession of another if necessary – or if it reasonably appears necessary – to avert a public disaster

a. This is complete privilege – the D is not liable for any damage or destruction to the land or chattels involved, as long as the destruction or damage was done in the proper ex. of the privilege

b. Damage to improvements – the D is also completely privileged to break and enter fences and any buildings including dwellings

c. Force to person – if the property owner resists the Ds attempt to enter the land or deal w/ the chattels, the D may use whatever force is reasonably necessary to effect the privilege, including deadly force if necessary. 

Privileged Invasion of another’s Land or Chattels as a Private Necessity

1. conditions of privilege – a person is privileged to enter land or interfere w chattels in the possession of another if the entry or interference is – or reasonably appears to be – necessary to protect any person from death or serious bodily harm, or if it is or reasonably appears to be necessary to protect any land or chattels from destruction or injury

a. Reasonableness limitation – the entry or interference must be reasonable considering the harm that it is intended to prevent, as compared w/ the harm to land or chattels that it is likely to cause

2. extent of privilege

a. force to person or property – the D may break and enter fences and buildings, including dwellings. If the owner resists the invasion, the D may use reasonable force to effect the privilege.

b. Privilege incomplete – the D is liable for all harm done to the land or chattels in ex. of this privilege 

c. Supersedes owner’s privilege to exclude trespassers – the privilege to invade another’s land or chattels as a private necessity supersededs the privilege of the possessor of land or chattels to use reasonable force to protect her property from invasion

Ploof v. Puntnam: D owned an island, which also had a dock, attached.  The island and dock were under the charge of D’s servant when P was sailing on the lake with his wife and children.  A tempest arrived which put their boat in great danger.  To save themselves, P attached the boat to D’s dock.  D’s servant unmoored the boat thus it was driven to shore and destroyed and P his family, and boat contents were cast into the lake and injured.  Crt. holds for P b/c the doctrine of necessity. Rule is that necessity, and an inability to control movements inaugurated in the proper exercise of a strict right, will justify entries upon land and interferences with personal property that would otherwise have been trespasses. Comment: private necessity privilege is narrower then the public one (it must appear that the emergency is great and the interests being risked must be greater than those violated)
Vincent v Lake Erie Transportation Co: D owned a steamship, which he moored to P’s dock to unload cargo.  While unloading, a storm developed and at the completion of unloading had grown so vicious that moving the boat was not feasible.  D signaled for a tug to come move her but none could be obtained b/c of the storm.  Do  to the storm, the boat damaged the dock and P seeks relief from D.  Crt. hold for P b/c D exercised proper care in keeping their boat moored to the dock but in doing so persevered the boat in preference of the dock. P is entitled to the injury done in such a case. Comment: the invasion of the other person’s property out of private necessity must protect an interest greater than the interest invaded. If this is the case, the party whose interest are invaded will be liable if he tries to expel the invading party. 
Test for good faith. If you owned the boat and dock is this what you would have done? Do you treat the other persons property with same respect as you treat your property? So you have the other guy paying compensation? Fundamental theorem, if you can do both of the things the same, you get the same result. In one case you monitor decision and you don’t pay compensation. Other you pay compensation and you don’t monitor the decision. Which is better? Don’t want to monitor the decision – its to hard to handle. Just make them pay the damn compensation. Make this clear, so what happens to price of docking if you know the owner of the boat will be made liable to any damage to the dock. So if you have the same standard, both get you to the optimal level of conduct. Not just a small property question, a fundamental question of property (???)

Two rules get you to this palce: 1) you don’t have to compensate so long as you take the exact same precautions that owner would have done in the same situation (try to have an equivalence of inputs; have level of care be same if you owned both assets; precise test of what might think would be reasonable care; other hand its hard to determine, after the fact, what these judgments look like; once people have to pay damages for hurting the dock, then you no longer have to) & 2) if given the right incentives you’ll behave as you should have

Public Necessity - Private or government agents are privileged to destroy private property to protect the interests of the community at large in certain cases. Where property is destroyed in order to prevent the destruction of a city by fire. Where it is destroyed to keep it from falling into enemy hands in time of war. Private property could be taken, used or destroyed w/o subjecting those who have a duty to protect public interests to personal liability for damage caused. 

IV. Emotional and Dignitary Harms
Assault – is an act, other than a mere speaking of words, that directly places the P in fear or apprehension of immediate harmful or offensive contact w/o consent or privilege. Elements of assault that make up the Ps prima facie case are: i) an act by the D; ii) intent of the D; iii) fear or apprehension of the P; and iv) causal relationship. For liability to attach there must be an absence of conset by the P and privilege of the D
Act by the D: - volitional, external movement of the D, precludes unconscious acts or ones made under the influence of drugs

Words alone usually insufficient: - words aren’t sufficient to create assault – must be an apprehension of immediate offensive touching by the P before there can be an assault

The Restatement Definition
§21 Assault

1. an actor is subject to liability to another for assault if

a. he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and

b. the other is thereby put in such imminent apprehension

2nd restatement refines its use of “apprehension” in § 23, comment b

1. distinction b/w apprehension and fright

c. it is enough that he believes that the act is capable of immediately inflicting the contact upon him unless something further occurs

d. apprehension which is sufficient to make the actor liable may have no relation to fear, which at least implies a doubt as to whether the actor’s attempt is capable of certain frustration

Prima Facie Case: Assault

1. Act by D

a. Same type of act as required for batter (i.e. a volitional movement of some portion of the body

b. Words alone not sufficient – b/c of the requirement that the act in P 

i. Exception for certain threats  occasionally the impact of the words alone may create a sufficient apprehension of immediate harm to constitute an assault

ii. Distinguish – emotional distress – words alone may be sufficient to impose liability for intentional infliction of emotional distress

2. Intent

a. P must show that the D intended to 1) inflict a harmful or offensive touching on the p or a 3rd person or 2) put the P or a 3rd person in apprehension of an imminent harmful or offensive touching

i. TEST – the Ds intent is measured by the desire or belief in substantial certainty

ii. Transferred intent – likewise applicable

3. Apprehension

a. The Ds intentional act must have placed the P in apprehension of an imminent harmful or offensive touching of her person

b. P can’t complain of an assault unless she was aware of the threat at the time thereof

c. P must also be apprehensive of a touching to her own person

d. Source of threatened harm – D may be liable for an assault where he arouses apprehension of harm from someone else

e. Imminence of threatened harm – P must believe that a harmful/offensive touching is imminent

i. Threats of future harm are insufficient – if the Ds words make it clear that some significant interval of time remains before the harm will be inflicted there is no assault

ii. Conditional threats may be sufficient – a threat of imminent harm may constitute an assault even if the threat is conditional, provided the condition is not privileged to assert

iii. Brower v. Ackerly 943 P.2.d 1141 (Wash. App. 1997). D ran a billboard ad business and the P reported to the Seattle City Council that many of the Ds billboards were operated w/o permits and were kept off the tax rolls. P filed a lawsuit against city and Ds when the city did not respond. Two days later an anonymous male caller began to harass the P calling him a dick and saying I’m going to kick your ass. Calls were traced to one of the Ds sons, action for assault ensue. P said that “spoken threats became assaultive in view of the surrounding circumstances including the fact tha the calls were made to his home, at night, making him think he was being stalked. Court denied the action, noting the absence of an immediate threat. 
f. fear not required – P need only be placed in apprehension of touching, doesn’t need to be frightened – and it is immaterial that a reasonable person would not have been placed in apprehension by the Ds act

g. apparent ability sufficient – it is sufficient if the D had the actual or apparent ability to inflict the touching

4. Causation

a. P apprehension must have been caused by the Ds act or something the D set in motion 

5. Damages – same as under battery – P need not have suffered any emotional distress, physical injuries or other damages

I de S. and Wife v. W. de S.: W came to the house of I one night but the tavern was locked. W proceeded to strike the door with a hatchet.  The wife of I stuck her head out and demanded that W stop; he “perceived” her and struck again but did not touch her. Crt. held him liable for assault and he paid damages. Court compensated P not for a physical injury, but for mental suffering, intentionally inflicted. Intent: - D must have intended to inflict a harm on the P or put him in fear of an immediate harmful or offensive touching. Can be shown even under “transferred” intent

Tuberville v. Savage: π put his hands on his sword and said “If it were not assize-time, I would not take such language from you”.  Not assault b/c the declaration of π says that he would not assault him. It is the intention as well as the act that makes an assault. Judgment for π.  
V. Strict Liability And Negligence Historic and Analytical Foundations
A. Formative Cases
Central issue of tort theory: when is a defendant liable for the physical harm he accidentally or inadvertently cause? Traditional strict liability – holds the D prima facie liable for any harm that he causes to the Ps person or property. Negligence – allows the P to recover only if, intentional harms asice, the D acted with insufficient care. A causation requirement is a common bond b/w the two theories. The opposition b/w the two theories regarding the prima facie case does not preclude some narrowing of the gap. 2nd Rstmt. §282 defines negligence as “any conduct, except conduct recklessly disregardful of an interest of others, which falls below the standard est. by law for the protection of others against unreasonable risk of harm.”
Early English Law – early cases seem to suggest liability for all injuries without a requirement of any proof of fault

The Thorns Case. (1466). D cut thorns and they fell onto Ps property against his will. D went to remove the thorns ASAP and damaged Ps land. P sued for trespass of land by the man and the thorns. Rule is “the law is all one in great things and in small and so, according to the amount of the trespass, it is proper that he should make amends.” “When the principal thing is not lawful, then the thing which depends upon it is not lawful.  If a man does a lawful act and causes injury to someone else by that act, he will be held liable if he could have avoided the act. D could have avoided dropping thorns on Ps property and the one damaged ought to be recompensed. Comment: action of trespass provided relief for all direct injury to person or property, it covered intentional injuries but did not require fault on the part of the D, only later was the concept of liability only for fault (negligence)recognized

There are only 4 causes of all matters: 1) Plaintiff; 2) Defendant; 3) some 3rd person (servants and strangers); 4) an act of God or some event. So to get to the complete solution of this problem, you need to know how the case should be treated, depending on which of the four forces are responsible for the action. Whoever did it then he’s initially responsible, but if its #4 then no on is responsible

Basis for liability in tort. Major historical controversy over the Thorns Case is whether it adopts the theory of strict liability in tort. Sticking point in case concerns the scope of the Ds privilege to retake his thorns from the Ds property, even if he causes damage thereby. The judges and lawyers alike agree that the D has a privilege to enter and retake the thorns so long as the original cutting was not tortuous, but they disagree over that point. Defenses included acts of God, ps own contributory negligence, 

Best Efforts Defense and the law of torts. Millen v. Fandrye (K.B. 1626). P sued for damage to sheep when Ds dog chased the sheep of Ds land, where they had been trespassing, but the Ds dog KEPT chasing after they were out of the Ds land. Ct. said it was lawful for dog to chase the sheep and the D did his best to call the dog back, and therefore trespass does not law. “Best efforts” defense arose when the D was defending his property against the wrongful incursions of the Ps sheep. Law tolerates the use of excessive force when the D tries in good faith to min. the excess.

Justification in Trespass.  Tithe case (1506). P sued for loss of corn tithed to him, P was a local parson. Corn had been cut by a farmer who had placed it in a separate part of is field for the P. D removed the corn to Ps barn, where it perished. D justified his conduct bc he said the P was in danger of lowing the corn to beasts that were straying in the field, but courts didn’t allow this justification. The D should have left it alone and if something happened to it, then the P could have taken his action against the damaging party – now the damaging party is the D b/c he moved the corn, and took away the Ps remedy if it had been destroyed by a stranger or beast. Allow the necessity defense when corn is moved to protect it against natural losses (flood or fire), but neither allows it when a 3rd party threatens its destruction, on the unrealistic assumption that the owner faces no loss b/c hs has a valid cause of action against the third party
Weaver v. Ward (K.B. 1616). P brought action of assault and batter against the D. D said that during a military drill he accidentally discharged his weapon, against his will, and wounded the P. The Rule was  “no man shall be excused of a trespass except it may be judged utterly without his fault. Comment: - court stated that “no man is excused from a trespass unless he is utterly without fault” – so the case indicates a shift in determination of liability through a recognition of the fact that a D might not be liable for an unavoidable accident occurring without his fault, notwithstanding that injury to the P was direct and forcible and otherwise would constitute a trespass. Ct. indicated a move toward looking at the Ds intent or negligence instead of the artificial classification of the injury as direct or indirect
Inevitable accident: conceptual difficulties. Modern cases and commentators have tended to regard “inevitable accident” as a backhanded way of saying that the D acted neither negligently nor with intent to harm. One possibility is that inevitable accident occupies a niche midway b/w strict liability and ordinary negligence. Another approach says inevitable accident, “D may have caused the harm, but the harm would have occurred from some other cause anyway.”

Inevitable accident: modern response. Modern courts have rejected Ps request for an inevitable accident instruction in the few cases where it has been requested. Butigan v. Yellow Cab Co., (Cal. 1958). Ct. repudiated its earlier flirtation with that defense in intersection collisions, noting that “an accident may be unavoidable or inevitable where it is caused by a superior or irresistible force or by an absence of exceptional care which the law does not expect of the ordinary prudent man and held that no D should be held to so high a standard of care. This D really has no place in our times, in its place ordinary negligence principles wee held to govern so that “the D under a general denial may show any circumstance which militates against his negligence or its causal effect.”

B. The Forms of Action
The significance of the forms – in the common law courts only two writs were available for redressing torts, writ of trespass and writ of trespass on the case. Most distinctive feature of the forms of action was their jurisdictional significance. Under forms the P could not simply state in his complaint the facts sufficient to get relief. Had to further show that his cause of action fell w/in one of the writs.
Trespass and Case - Two writs – trespass and trespass on the case (case) covered most of the harms actionable at common law. Trespass lay for the redress of harm caused by the Ds direct and immediate application of force against the Ps person or property. Trespass – provided relieve for all direct and immediate forcible injuries to person or property, it covered unintentional as well as intentional injuires, required no proof of actual damages, and did not require fault on the part of the D. Case covered all those indirect harms, not involving the use of force, actionable at common law. Trespass on the case – provided relief that were intended but were either not forcible or not direct. The P was required to show actual damages and wrongful intent or negligence on the part of the D. Reynolds v. Clarke. If man throws log into street and hits me, there is a trespass, if man throws log into street, and I trip over it, then I can file a case. Part of reason for clarifying boundaries b/w two writs was procedural. W/trespass- P could begin his suite w/ stringent process of capias, whereby he could seize the Ds personal property. W/case – P had to commence his action with the less coercive summons and complaint. Division b/w writs raised substantive problems in Squib Case.

Scott v. Shepherd (Liability for consequential damages) (K.B. 1773). action for trespass and assault for throwing, casting and tossing a lighted squib at and against the P and hitting him in the face. D threw squib into the market-house and fell upon one guy, who threw it to be save, another guy threw it, and then a 3rd guy threw it and then it hit the P and caused eye to be put out. Where the injury is immediate, an action of trespass will lie, where it is only consequential, it must be an action of case. Everyone who does an unlawful act is considered as the doer of all that follows. THE P WON – the DISSENT SAYS NO IT WAS CONSEQUENTIAL SO NOT A TRESPASS. Say its trespass b/c the harm was the direct and immediate effect of the throwing. Legal cause – once we know the exact chain of events with motions on one hand and motivations on the other, what judgment do we make about responsibility. The squib was lit - so if the squib went out and you relit it THEN there would be a stop of trespass. Scott provides two complementary ways to determine the boundary line b/w trespass and case. 1) Trespass lay where the harm was direct and case where it was consequential. 2) trespass also lies for all harm, direct or consequential, when the Ds action is unlawful by statute. 
The Breakdown of the Forms. Williams v. Holland, (1833) Court of Common Please held that the P could sue in case no matter whether the harm was immediate or consequential, as long as the P could show that the harm occurred as a result other Ds negligence. Trespass still available for immediate harms, whether willful or negligent. Harms directly and negligently caused could be remedied in either trespass or case. This case ushered in a procedural revolution AND had a great bearing on the strict liability/negligence controversy. Law invited actions under a causal theory of strict liability. Element of negligence assumed a more prominent role

C. Strict Liability and Negligence in the Last Half of the Nineteenth Century
Strict Liability – liability without fault, it is based on a policy of the law that the particular injured P must be given a right of recovery, nothwithstanding that there is no fault in the conduct of the D. This does not mean absolute liability. There still remain problems of causation, and there are some defenses.

W/ removal of forms, the choice b/w negligence and strict liability was thus inescapably presented in its most general form. Negligence emerged as the dominant standard of civil liability. In primary sense, negligence concept applied to the nonfeasance of individuals charged either by contract or statue with a duty of care. Negligence, in the sense of carelessness, in the performance of some affirmative act that causes harm to a stranger, was not the prevalent conception. By 1830 an inc. in collision cases brought this second sense of negligence to the fore

Brown v. Kendall (American Evolution of Negligence) (1850). P and D had dogs fighting and D used stick to break them up. P was standing a rod away when this all started. As D backed up he put stick over shoulder to strike dogs and accidentally hit the P in the eye, inflicting great injury. P must come prepared with evidence to show either that the intention was unlawful, or the D was in fault, for if the injury was unavoidable and the conduct of the D was free from blame, he will not be liable. If D was using ordinary care, of if D was using ordinary care and P wasn’t , or if neither was using ordinary care, then the P can’t recover. D was acting lawfully and unless P can prove that the D was acting without the exercise of due care, the D is not liable. Comment: standard of care referred to by ct. was not the subjective standard (dependent upon the individuals involved) but an objective standard related to the degree of care prudent and cautious persons under similar circumstances would exercise. Ct. also pointed out that the P had the burden of proof. Importance of case is that it indicates the shift to finding liability on the part of a D only if he is legally at fault.

First limitation on strict liability is the inherent restrictions in the full explication that basically says “you did it.” Second limitation - Consequence is against his will, it means that he was ignorant of the harm he brought about. Epstein thinks – Brown was terrible decision b/c made two decision. Said you take into account the likelihood of risk  - greater expected risk greater the ???. This doesn’t tell you whether you want liability of not once the harm is matured. If you do presumptively do something, you ought to be liable. Second point he messes up is the question of what do we do about affirmative defense, the whole strict liability system may say that absence of bad will is something? The P seemed to have undertaken an assumption of risk (P walked towards the fight). Real challenge is whether or not the set of intelligent defenses get rid of the really stupid results that you would get if there was something.

CLASS 9: pgs. 104-121

Abnormally Dangerous or Ultrahazardous Activities: - certain activities are so dangerous that they involve serious risk of harm to others despite the use of utmost care to prevent harm. Strict liability is imposed upon those who engage in such activities. 

Ultrahazardous Activities – those abnormal to the area, which necessarily involve a risk to persons, land, or chattels, and which cannot be eliminated by the use of utmost care 2nd Rstmt. §520

Fletcher v. Rylands (ex. 1865). P was damages by his property (mine) being flooded by water which broke out of a reservoir constructed on the Ds land. Ds land had a latent defect in the subsoil because of prior digging, but the D didn’t know, and the contractors when they realized didn’t think it was going to cause problem. Reservoir burst when it was partially filled with water after one of the vertical shafts beneath it gave way. Judgment was not immediate, therefore there was no trespass, and the reservoir wasn’t a nuisance in the ordinary meaning of the word. Dif’t legal liabilities arise from intentionally casting water on someone’s land than from the ignorant escape of water from a reservoir. No trespass b/c – “to constitute trespass the act doing the damage must be immediate and if the damage be mediate or consequential it is not a trespass.” Est. rule of law that when damage is done to personal property/person there must be negligence int eh party doing the damage to render him legally responsible
Fletcher v. Rylands (On appeal to Exchequer Chamber) (1866). P, though free from all blame, must bear the loss unless he can est. that it was the consequence of some default for which the Ds are responsible. Think the true rule of law is “that the person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape. STRICT LIABILITY

Rylands v. Fletcher (On appeal to House of Lords) (1868). Rylands Rule:a landowner is liable to adjacent landowners when he brings onto his land an unnatural, artificial device that causes something to escape from the land and harms another's land or chattels. Jurisdictions are split as to applying the doctrine to personal injury as well as to property damage

“Non-natural use” and acts of third parties. Natural can be read as being in opposition to “unreasonable or inappropriate.” Second reading in Rickars v. Lothian. D ownded business with a lavatory on 4th floor. One after D caretaker made usual inspection, an intruder stuck crap in drain and turned on faucet. Next morning Ps stock in trade had been damages and sued D. Court found in favor of D b/c a water supply in various parts of a house is customary for proper sanitation

Brown v. Collins (Early Application in America) (1873). P owned stone with post. Ds horses got loose, when spooked by RR whistle, when he was exercising appropriate care, and hit the post. The damage was against the will fo the D. P is suing for a trespass, and that the D was strictly liable for the damage, and under Rylands was liable for anything that escaped from D’s land and caused injury to P. The rule held if no negligence exists on which the consequential damage is based, no action will lie. Judgment for D. Don’t like Rylands b/c its English, not American law. If there is a legal principle that makes a man liable for the natural consequences of the escape of things which he brings on his land, the application of such a principle cannot be limited to those things: it must be applied to all his acts that disturb the original order of creation. Comment: - If one intends to enter the land of another, unintentional damage cause thereby is actionable. So liability exists if you try and invade As property, but end up in Bs. Ct. in Brown appears unwilling to adopt a test of strict liability or escaping substances, though it would be willing to impose liability if the property owner is negligent. Rylands rule has recently found greater acceptance in American courts
The Reception of Rylands v. Fletcher into American common law - Rylands rec’d bad reception in U.S. as it was explicitly repudiated in Brown v. Collins and Losee v. Buchana. P sued for damages that resulted when Ds boiler exploded and flew into Ps premises, the D was operating it with all care and skill. The action was denied, “not responsible for any damage accidentally and unavoidably done to neighbor….(neighbor) received compensation for such damage as a general good, in which he shares, and the right which he has to place the same things upon his lands. Doesn’t get monetary compensation b/c its for the general good that all people COULD if they were so inclined have put boiler on property. Turner v. Big Lake Oil Co., (Tex. 1936) Court rejected Rylands as inapplicable to Texas where the storage of water in large cisterns was a “natural” use of land. The low rainfall in TX makes it necessary to store water in lakes and ponds b/c almost no streams. “Storage of water is a natural or necessary and common use of the land.” TX also has many oil fields and oil is major industries, which has a byproduct of salt water which must be disposed w/o injury to property or pollution of streams. NOW only 7 states reject the Rylands principle and 30 now accept it – and the balance is swinging in favor of the decision

Powell v. Fall (Statutes and Strict Liability) (1880). P suing for sum of 3 pounds, b/c of injury done to a rick of hay on farm of P. Ps farm was next to a public highway, and the injury was caused by sparks escaping from the fire of a traction engine belonging to the D. Ds engine was constructed in conformity with the required provisions . D was not speeding, and committed no negligent act. The rule was that “…nothing shall authorize any person to use a locomotive which may be so constructed or used as to be a public nuisance at common law, and nothing herein contained shall affect the right of any person to recover damages in respect of any injury he may have sustained in consequence of the use of a locomotive. No legislative intent to exempt D from liability, its just and reasonable that when D uses a dangerous machine he should pay for the damage it causes
The subsequent history of Powell v. Fall. Repeatedly followed for 40 years in cases involving traction-engines and steam rollers. However, Powell did not have enough influence to introduce strict liability back into the law of ordinary highway accidents  (i.e. no bus and car cases)

Strict Liability and Intentional Torts

Early Cases: early decisions may have viewed trespass to land as a strict liability tort. Since landowners had a right to possession of the land, any invasion of that right was actionable

Modern Cases: Recent decisions have removed trespass to land from the area of strict liability. In order to recover for trespass to land some proof of intent or negligence may be necessary.
Holmes, The Common Law
77-84, 88-96 (1881)

· liabilities occurred by tort are independent of any previous consent of the wrong-doer to bear the loss occasioned by his act

· when you assault someone, you commit a harm which you haven’t consented to bear responsibility for

· business of the law of torts is to fix the dividing lines b/w those cases in which a man is liable for harm which he has done, and those in which he is not

· the best way for finding common ground for all liability in tort is ask what are the elements, on the Ds side, which must be present before liability is possible, and in the presence of which will commonly make him liable if damage follows

· Two theories of the common- law liability for unintentional harm

· Theory 1: Austin (essentially a theory of a criminalist) the characteristic feature of law is a sanction or detriment threatened and imposed by the sovereign for disobedience to the sovereign’s commands – only makes you civilly answerable for breaking the law

· Theory 2: under the common law a man acts at his peril

· If the act was voluntary, it is totally immaterial that the detriment which followed from it was neither intended nor due to the negligence of the actor

· The party whose voluntary conduct has caused the damage should suffer

· This idea however had been rejected by very eminent courts

· if the strict liability is to be maintained as all it must be maintained throughout, a principle cannot be stated which would retain the strict liability in trespass while abandoning it in case

· Strict liability forces us to find a person responsible for his actions even when there are intervening causes, and in spite of him having used all possible care

· it makes no sense to make a person responsible for acts of which they had no way to foresee possible harm, its like making me insure my neighbor against lightening

· Foreseeability test – in regards to trespass case – for you to be liable for an act there has to be a choice, and to choose there is some sort of foreseability

· Have to realize tha unforseability in trespass makes you not liable

D. Strict Liability and Negligence in Modern Times
Stone v. Bolton (The cricket case) (C.A.). P lived near to a cricket ground. P was truck on head by a cricket ball  by a visiting player, and was one of longest balls ever his on the ground in 40 years. At trial cricket ground was found to be large enough for all practical purposes, and it had tall fences. P alleged  that the grounds constituted public nuisance and that there was common law negligence. Rule is if it’s a reasonable foreseeable risk, then you have a duty to prevent it. Club was negligent b/c this was a foreseeable risk and they did nothing to prevent it, so Ds liable for negligence. 

Bolton (appellant) v. Stone (appellee) (1951) Rule  “where the risks are, as here, only slight, and the use of property is reasonable, a property owner is not liable for injuries to passersby caused by the use of his land. Ds not negligent, need to test the foreseeability of the accident AND the substantiality of the risk imposed by the Ds acts. Comment: under negligence theory the P should not recover since w/o foreseeability there can be no negligence. 
Two approaches to tort rule: 1) Corrective justice – someone did wrong and justice should correct, if the thing is destroyed or broken you have to rely on other issues and 2) Older view – articulated in roman sources – was the active injustice was the invasion of space of another individual. Find if act was just or not justice had to do with strict liability

To provide an actionable theory of liability, a person injured by a mishit golf ball must affirmatively show that the golfer failed to exercise due care by adducing proof, for example that the golfer aimed so inaccurately as to unreasonably increate the risk of harm
A corrective justice approach sees the law as providing rectification or redress for an invasion of a legal right. view presupposes that law, solely as a matter of fairness b/w the parties to a dispute, undoes the imbalance created by the violation of a preexisting right, most notable right to exclusive control over one’s body and property. Corrective justice principle has also been invoked on behalf of the negligence principle. Ds standard of conduct should be no higher than the standard of conduct the P could demand from herself. If P can’t say what was wrong with Ds conduct, can’t say the D was wrong. Absolute liability – refers to a legal system that treats causation of Ps harm by Ds acts as the only question relevant to liability, no room for any excuse or justification

Economic efficiency as an alternative to corrective justice - “economic efficiency asks that we choose the set of entitlements which would lead to that allocation of resources which could not be improved in the sense that a further change would not so improve the condition of those who gained by it that they could compensate those who lost from it and still be better off than before. 

CLASS 11: pgs. 137-157

Res Ipsa Loquitur – Lat. “the thing speaks for itself.” Refers to situations when it’s assumed that a person’s injury was caused by the negligent action of another party because the accident was the sort that wouldn’t occur unless someone was negligent.

Hammontree v. Jenner (Cal. App. 1971). Ps sued the D for personal injuries and property damage arising out of a car accident. Ds car crashed through the Ps bicycle shop and struck the P (Maxine) and caused damage to shop. D claimed he became unconscious during an epileptic seizure, and did not recall the accident. D has a medical history o epilepsy and knows of no other reason for his loss of consciousness. Ds last seizure was in 53 and it was now 67 and he was medicated. Ds physician said he believed it was safe for the D to drive as long as he was medicated. P withdrew their negligence count (wanted absolute liability), but the trial judge instructed the jury on negligence and res ipsa loquitur.  Rule generally hold that liability of a driver, suddenly stricken by an illness rendering him unconscious, for injury resulting from an accident occurring during that time rests on principles of negligence. D had no reason to believe he would suffer a seizure as long as he was under medical treatment, as he hadn’t had one in 14 years. Comment: if the driver had had knowledge of the onset of an incapacitating illness, negligence could be found. Some courts do find strict liability for traffic accidents, even though this court did not.

Physician liability - Schmidt v. Mahoney, (Iowa 2003) If you did make physicians liable “physicians may become prone tomake overly restrictive res. Concerning the activities of their patients and will exercise their role as reporters to the dpt. Of trans. In an inflexible manner not in their patients best interests.” – DON’T MAKE THE PHSICIANS LIABLE.

Why the choice between negligence and strict liability is so difficult. - The case for tort liability rests on the need to fashion incentives that reduce the costs of accidents and their prevention. Negligence liability seems unproblematice b/c the tort rule unambiguously provides incentives to avoid costs that exceed the benefits that they generate. One view imposes liability to force the D to internalize the costs that his conduct would otherwise impose on others. Other view is to dismiss the Ps suit b/c the D acted just as the P would have under the same circumstances (optimal level of precaution). Strict liability theory makes a D bear the Ps loss. Negligence theory imposes liability only when it spots a shortfall in the Ds basic behavior. since both rules create the same basic incentive, and had roughly the same administrative costs, there is good reason why either could provide a workable foundation for tort law.

VI. The Negligence Issue
A: Introduction
Elements of cause of action for negligence in common law

· duty of care (not duty not to hit anybody, but duty of care not to hit anybody)

· in order to show breach you have to show some sort of negligence (so compare conduct engaged in with a standard of care)

· have to show that when there is a breach of a duty, there is causation

· have to have a duty breach causing damage where there is an implicit standard of care

· chapter explores how that negligence principle limits a Ds liability both in theory and practice

· simple negligence – failure to take reasonable care

· legal negligence – a tort that generates civil liability

· has four elements the P must overcome to prevail (LL adds “act or omission of the D” before these)
· duty – did the D owe the P a duty to conform his conduct to a standard necessary to avoid an unreasonable risk of harm to others

· breach – did the Ds conduct, fall below the applicable standard of care

· causation – was the Ds failure to meet the standard of care causally connected to the Ps harm

· damages – did the P suffer harm

· it must be showing in every case that the D was “at fault” i.e. the D failed to perform some duty that the law required of the D under the circumstances

· there maybe either of two types of duties owed

· 1) the duty to conduct oneself as a reasonable person would under the same or similar circumstances – the so called duty of due care

· 2) some special duty, imposed by statute or case law, which may be in addition to, or in place of, the duty of due care

Prima Facie Case: Negligence

1. Act or Actionable Omission by D

2. Duty of Due Care

3. Breach of Duty (Lack of Due Care)

4. Actual Cause (Cause in Fact)

5. Proximate Cause (Legal Cause)

6. Damages

B. THE REASONABLE PERSON
[Act or omission by D: act of the D must be the external manifestation of her will in order to support a cause of action based on negligence, but in liability negligence may also be based on the failure or omission of the D to act if she is under an affirmative duty to act]

2nd Rstmt. §282 – whether the D was negligent, defined as engaging in “conduct which falls below the standard est. by law for the protection of others against unreasonable risk of harm.”

The Reasonable Person - Standard of Care: - the standard of care that must be exercised is that conduct which the average reasonable person of ordinary prudence would follow under the same or similar circumstances. The standard of conduct is an external and objective one, and has nothing to do with subjective judgment, so being a fool or expert is not an excuse. 

2nd Rstmt. §299, commend d – basically endorsing a rule requiring a D to meet the objective standard of care

3rd rstmt. PH§12 – “below average skills and judgment are generally ignored, in order to prevent the multiplication of separate standards and to forestall the risk of fraud” – so if I injure my driver’s ed teacher I get standard, but if I hit a pedestrian I won’t

Ds can also have more skills then most people in an area = expert - 2nd Rstmt. §299A -  Provides that the D is “required to exercise the skill and knowledge normally possessed by members of that profession or trade in good standing in similar communities. ” (there is a caveat “unless he represents that has greater or less skill” than the average)

Aggravated Negligence

1) Degrees of care or negligence: - care that the reasonable person must exercise will vary according to the risk involved, the majority view is that there are no different “degrees of negligence,” just circumstances requiring more or less care

2) Gross Negligence: - usually interpreted to mean something equivalent to conscious and deliberate disregard of a high degree of probability – a state of mind between negligence and intention

Prima Facie Case: Negligence

1. Act or Actionable Omission by D

a. In addition to the type of act required for intentional torts, liability for neg. may be predicated on a willful omission to act when under an affirmative duty to act

2. Duty of Due Care

a. Reasonable Person Standard – each person owes a duty to behave as a reasonable person would under the same or similar circumstances

i. This is an objective standard and it is immaterial that the D believed in good faith (subjectively) that he was being careful, the issue is NOT what the D believed, but rather how the “reasonable person of ordinary prudence” would have acted

Vaughan v. Menlove (C.P. 1937). P owned two cottages which he rented. D put a hay stack, or rick, near the property line and although the D was warned that it might start a fire, he did not move it. Hay caught on fire and burned down the Ds barn and stables as well as the two cottages. Judge told jury that the should consider whether the fire was b/c of a the Ds gross negligence, and said the D was bound to proceed with such reasonable caution as a prudent man would have exercised under such circumstances. The rule is that  “you must so enjoy your own property as not to injure that of another” & “the care taken by a prudent man” has always been the standard. P wins. Comment: it would be very difficult administratively to determine in each case whether a D has acted according to his own best subjective judgment
Negligence or strict liability – if you set fire in house and it spread to neighbor – then use strict

Why not apply strict liability rule in Vaughan? It has to do with whether the D could foresee what was going to happen. Simply say that liability for fires should apply to indirect and direct fires. When talking about negligence - not responsible for fire going off unless you could have prevented it. Which standards has greater currency with regard to stranger – reasonableness. I THINK Epstein said SL for strangers, neg. standard for people who know each other.

Fire Cases. Earlier decisions re: fire adopted a strict liability position. Cases presented difficulties b/c it was often unclear whether the gist of the action as the setting of the fire, or the failure to watch it once it was properly set. 
The standard of care for bailments. The prospect of variable standards of care in fire cases led the judges to examine the traditional common law rules of liability for bailments (consensual arrangements under which goods are delivered to another with the intention that they be redelivered at some future time). Coggs v. Bernard, 92 Eng. Rep. 107 (Q.B. 1704) - Adopted 6 bailments with its distinct standard of care: 1) Gratuitous bailment for safekeeping (depositum) 2) Bailment for the bailee’s use (commodatum) 3) A simple pawn (vadium) 4) Bailment for hire (locatio rei) 5) Bailment whereby the bailee agrees for a fee to operate or manage the thing bailed (location operas faciendi) 6) The bailment of a thing to be managed (not merely stored) by the bailee w/o compensation (mandatum). Underlying principle subjects the bailee to a standard of care varying in proportion to the benefit that he derives from the bailment. Bailee is liable for the “slightest negligence” when the load is for his own benefit or use, but for only gross neglect when he undertakes safekeeping for the bailor. If both parties benefit the usual standard is that of ordinary care. 

Guest statutes. During the 20s and 30s many states passed statutes providing that the driver of a car could be liable to a nonpaying guest, only if willful misconduct, recklessness, or gross negligence were established (not paying so lower standard of care). Recently most of the state legislatures have repealed their guest statutes.

Holmes, The Common Law. (1881) When men live in society, a certain average of conduct, a sacrifice of individual peculiarities going beyond a certain point, is necessary to the general welfare. The law considers what would be blameworthy in the average man, the man of ordinary intelligence and prudence, and determines liability by that. There are exceptions to the principle that every man is presumed to possess ordinary capacity to avoid harm to neighbors. When a man has a distinct defect of such a nature that all can recognize it as making certain precautions impossible, he will not be held answerable for not taking them

b. To whom does the standard apply? – all persons 

i. Children – minors are held to the reasonable person standard w/ the age, intelligence, and experience of the individual being considered as part of the circumstances (Min. age in most states is 4, while minority of states say under 7 can’t commit negligent acts and that there is a rebuttable presumption that children b/w 7-14 are incapable of being neg.)

1. Exception – adult activities – if children undertake adult activities, no special allowance is made for their immaturity or limited experience – held to same standard as an adult

Children: - the usual subjective standard of care has been somewhat modified in the case of children

· Majority Rule – standard is based on what may be expected of children of like age, intelligence, and experience

· Common law – children under 7 were considered incapable of negligence, b/w 7-14 rebuttably presumed incapable, and over 14 presumed capable

· Minority Rule – minority of jurisdictions still have arbitrary age limits

· When driving a car – some jurisdictions make the age, intelligence, experience allowance when a child is driving a car or engaging in other “adult” activity, but the better reasoned cases hold children to an adult standard in such situations

Daniels v. Evans (N.H. 1966). Ps decedent was killed when his motorcycle collided with Ds automobile. Rule is 2nd Rstmt. §283A, com. C – “hold that when a minor engages in such activities as the operation of an automobile or similar power driven device, he forfeits his right to have the reasonableness of his conduct measured by a standard commensurate with his age and is thenceforth held to the same standard as all other persons.” P wins. It seems to be the intent of the legislature that all drivers must, regardless of age and experience, obey the traffic laws and thus exercise the adult standard of ordinary care

Purtle v. Shelton, (Ark. 1971). Ct. cut back Jackson, refusing to hold a 17 boy to adult standard of care in use of firearms. Lower standard for minors ok b/c deer hunting was not exclusively an adult activity. Dissent: who cares, still shooting a gun. 3rd Rstmt. PH§10 adheres to the general rule, holding a child to the standard of “a reasonably careful person of the same age, intelligence, and experience. 
ii. Persons w. physical disability – held to the reasonable person standard, w/ their disability as one of the circumstances

1. knowledge of disability – persons are charged w/ the knowledge that they have a disability and may be found negligent for engaging in any activity that a reasonable person w/ the same disability would not have attempted

Physical attributes: - the physical attributes of the reasonable person are deemed to be identical to those of the actor

Fletcher v. City of Aberdeen, (Wash. 1959). D was doing repairs on underground wires so dug a ditch and put barriers around them, but a worker moved one and didn’t replace it. P was blind, didn’t feel the barrier (cuz it wasn’t there), and fell into the ditch. Rule = the city is obliged to afford the degree of protection which would bring to the notice of the person so afflicted the danger to be encountered. P wins. Hold city responsible because they created the dangerous condition
3rd Rsmt. Says that the conduct of a person with a physical disability “is negligent if it does not conform to that of a reasonably careful person with the same disability”. Poyner v. Loftus, (D.C. 1997). A legally blind P, capable of seeing 6-8ft in front of him, was injured as he walked up the incline to the Ds cleaners about 4 feet above street level. A bush had been removed from the incline which the P didn’t see b/c he turned his head. Ct. affirmed a summary judgment for D, noting that the Ps testimony proved he was negligent in turning his head.
Roberts v. Ring (Minn. 1919). P brings action on behalf of his son to recover damages for injury from collision w/ Ds car. D was driving south, and is 77, and his sight and hearing are defective. P ran across the street and was struck by the Ds buggy. Rule is “when one, by his acts or omissions causes injury to others, his negligence is to be judged by the standard of care usually exercised by the ordinarily prudent normal man. The D shouldn’t be driving a car, judgment for P. If the boy had been a man, then yes probably negligent, but since he’s a boy he is not held to the same standard of care in self-protection.

2. distinguish voluntary intoxication – if the physical impairment results from voluntary intoxication, it is disregarded in determining liability 

Robinson v. Pioche, Bayerque & Co. (1855). Damages sustained for a drunk P who fell into an uncovered hole, dug in the sidewalk, in front of Ds premises. Ct. said D should not leave the whole uncovered and a drunk man is as much entitled to a safe street as a sober one, and mur more in need of it. Judgment reversed and cause remanded (the P had appealed). D had duty to protect all pedestrians, so should have constructed some sort of barricade, and the Ds drunkness didn’t excuse their gross liability. Voluntary intoxication: - cts. Will not make allowance for voluntary intoxication in determining the standard. However the rule may differ if involuntary intoxication is involved. If P is voluntarily drunk, D may have the benefit of contributory negligence as a defense

iii. Adults w/ mental deficiency 

1. judged by the reasonable person standard w/o any allowance for their mental deficiency ( a few cases have allowed Ps low intelligence in determining whether his conduct was contributorily neg.

Mental Capacity: - a person with a mental incapacity is held to the same standard of care as a person of ordinary intelligence b/c of the difficulties that would occasion determining the degree of disability 

· 2nd Rstmt. §283B – states that insane persons are held in all respects to the reasonable person standard of a sane person, the only exception being where malice or intent is necessary for the cause of action

Breunig v. American Family Insurance Co. (Wis. 1970). P brought action for personal injuries sustained when his care was struck by a car driven by Veith, and insured of the D. D says not liable b/c “just prior to the collision she suddenly and without warning was seized with a mental aberration or delusion which rendered her unable to operate the automobile with her conscious mind. Veith apparently saw a white light and though God took hold of steering wheel, and thought she could go airborne like batman. Before the accident she had had visions of God helping people, thought Batman was good and her husband was possessed by the devil, and she told daughter about it. Rule = 1) where two innocent persons must suffer a loss it should be borne by the one who occasioned it 2) to induce those interested in the estate of the insane person to restrain and control him and 3) the fear an insanity defense would lead to false claims of insanity to avoid liability. P wins. Comment: Where Ds insanity prevents P from understanding the danger and taking action, D will not be permitted to assert contributory negligence as a defense
Have to have expert witnesses. Only kind of inevitable accidents under sudden necessities would be an act of God. Position they take, and difference b/w this and McGuire  is that they don’t use assumption of risk because they are strangers. You have to show that the risk taken was excessive and that the harm happened on your watch. So what they do is get it right. They don’t draw the line to stranger and consensual situations, but its ok

Decision in Breunig was cut back in Gould v. American Family Mutual insurance, 542 N.W.2d 282 (Wis. 1996). D who was institutionalized with Alzheimer’s disease injured his paid caregiver. Ct. refused to apply Breunig b/c “when a mentally disabled person injures an employed caretaker, the injured party can reasonably foresee the danger and is not innocent of the risk involved…a person institutionalized, as here, with a mental disability, and who does not have the capacity to control or appreciate his or her conduct cannot be liable for injuries caused to caretakers who are employed for financial compensation”

iv. Knowledge and skills – all persons are held to certain min. standards in their activities – if they have acquired special confidence they are held to a standard that takes account of their superior knowledge or skills

1. learners or beginners – an inexperienced person who engages in activities involving a known risk of harm to others, is held to the same standard of care as an experienced reasonable person

2. profession or trade – if the D undertakes to render any service in a recognized prof. or trade, she’s held at a min. to the standard of care customarily ex. by members of that profession or trade – whether or not she personal possesses such skills

i. medical profession – see CUSTOM

c. To whom is the duty of care owed – if a reasonable person would NOT have foreseen injury to anyone from conduct, there is no duty owed to any person who is unexpectedly hurt by the Ds actions – there is a split of authority, if the D could have reasonable foreseen danger to someone

i. Unforeseeable P 

1. Broad view – if duty owed to anyone, duty owed to all – so duty of care owed to anyone in the world who suffers injuries as a proximate result of the Ds breach of duty. Where the Ps injured by the Ds neg. act, the D is responsible regardless of whether the reasonable person would have foreseen a risk of harm in the circumstances to this particular person, as long as the Ps injuries were proximately caused by the Ds neg. toward someone

2. Narrow view – duty owed only to foreseeable Ps – foreseeable P or “zone of danger” doctrine – D owes a duty of care only to those persons as to whom the reasonable person would have foreseen a risk of harm under the circumstances – therefore, before the D may be held liable under any duty of care to the P, it must appear that the reasonable person would have foreseen a risk of harm to the P or a class of persons to which the P belongs

ii. Rescuers – if the D owes a duty to someone, it generally follows that the duty is also owed to any other person who goes to the rescue of the person imperiled. The theory is that the “danger invites rescue”

1. harm caused by rescuer – result and reasoning apply where the rescuer causes injury to another in a reasonable rescue attempt

2. D in peril from own neg. – even though the person imperiled by the Ds conduct is the D himself

3. Limitation – in every case the rescue attempt must not be foolhardy under the circumstances 

4. limitation – professional rescuers – generally held that the person whose neg. occasioned the need for rescue is not liable for harm suffered by the rescuers

iii. foreseeable P – general rule is that a duty is owed to foreseeable Ps

1. just b/c a P is foreseeable, doesn’t mean they are owed a duty

a. some courts fear crushing liability in situations that don’t involve privity relationships even though the victims are foreseeable

2. whatever the factors used, every court confronting the question of whether to impose a duty must decide how much weight to give to the factor of foreseeability. Any difference in result is much more likely to depend on the role the court gives to foreseeability in making its decision rather than any list of factors or considerations it may offer

3. P injured by acts of third parties

a. Controllers of dangerous substances or instrumentalities – those who have dangerous substances or instrumentalities w/in their control owe a duty to ex. due care in their control so as to prevent foreseeable harm to others

b. Encouraging dangerous acts – a D has a duty not to create an unreasonable risk of harm from third parties

c. Special relationship – if the D has a special relationship w/ the victim or a third party, the D may have a duty to warn the victim of possible harm from another 

d. Failure to warn patients about risks of others – emphasize foreseeability in imposing a duty on a physician to those who might be injured by the patient if the dr. does not adequately warn the patient about a condition

e. Congenital diseases – when a physician diagnoses a pt. w/ a genetically transferable disease, the dr. owes a duty to the children to warn them of the dangers they face, but this duty can be fulfilled by warning the pt. 

Corrective justice principle has also been invoked on behalf of the negligence principle. Ds standard of conduct should be no higher than the standard of conduct the P could demand from herself. If P can’t say what was wrong with Ds conduct, can’t say the D was wrong. Uniform standard is one that works

· Type 1: Situation of dispute that takes between neighboring landowners with no common landownder

· General first order mission is to keep them separate and allow them to come by conventional means

· Land cases - You do something on your land that has consequences that harm the land of someone else. Go back to Rylands if someone brings something on their land they are responsible for consequences. If its hay and it is spontaneously combusts, well oh well, there is nothing remote about this, you will be strictly liable. Like strict liability in ryland, b/c you know they are doing it for one person and one person only. You don’t like situations where gains are all on one side, and possibilities are on the other. If you put losses on others, that’s not fair. Vaughan v. Melove. In general the person who gets the benefit takes the risk for loss. 

· Type 2: People come together in highly anonymous situations

· Highway situations

· How do you organize flow to minimize accidents in two directions, mainly concerned with two muses of the system, there is the question of someone on the highway doing damage to someone coming off the highway

· Highway cases. Highway people always ask at least two questions: 1) who didn’t comply with the rules of the road? 2) then you decide how to split responsibility. 

· Type 3: Cases of harms that arise out of either fully realized and explicity documented situations, or informal cooperative ventures b/w two individuals

· Teaching someone to drive, going hunting together, asking you to watch my cat

· Bailment situations

· you have a chance to inspect a person and decide if she or she has characteristics of what you think are safe and you take risk of known deficiencies. Infants should be held responsible for adult activities and held responsible for child stuff for child-like activity. This rule is very ambiguous. Maybe better distinction – if they hurt stranger then responsible, if not stranger then not held responsible unless otherwise stated. Have cleaner better sense of results if you have highway cases, etc.

Wealth: - if wealth were a factor in determining the duty of care owed by another, a person injured by another’s negligence would have to first determine the financial standing of the person causing the injury…this wouldn’t work

The relevance of wealth to negligence liability. Two major purposes for awarding compensatory tort damages are deterrence of socially undesirable conduct and compensation of the victims of such conduct. Ds wealth is irrelevant to deterrence. Deterrence theory is based on the assumption that actors weigh the expected costs and benefits of their future actions. Ds wealth is also irrelevant to the compensation aims of conventional tort liability – practically it might state whether the P will actually get their damages, but in principle if D owes P compensation, then the D owes the P compensation regardless of whether or not the D has the money. Arlen challenges this view. Notes that all individuals are risk avers and concludes that wealthier persons should be subjected to higher standards of care. So the wealthy person is less adversely affected by an expenditure than a poor person, so the rich person sacrifices less utility to give compensation. She calls for “an infinite gradation of Ds by wealth”

C. CALCULUS OF RISK 

- common sense – intuitive meaning of negligence as it applies to ordinary individuals and corporate or business entities. Also address the judicial effort to impart a more precise economic meaning to the term, adopting the language of costs and benefits – the “calculus” of risk

iv. The standard is always whatever care the reasonable person would have ex. under the circumstances

1. Risk of Harm – greater the foreseeable risk of harm involved and the greater amount of that harm, the greater the care required

Unreasonable Risk – the D is bound only to use care that is commensurate with the hazard involved. The risk reasonably perevied defines the duty owed.

Foreseeability – of risk, harm, or injury is frequently a key element in the determination of the acts necessary to avoid liability for negligence. 

Reasonableness of the risk: - usually determined by balancing certain factors, which include the magnitude of the risk, the value of objects placed at risk, the value of objects sough, and the necessity of obtaining the desired goals

Move to Institutional Defendents

Blyth v. Birmingham Water Works (ex. 1856). Ds were owners of a nonprofit waterworks charged by statue with the laying of water mains and fire plugs in city streets. Ps house was flooded b/c water escaped from the neck of the main, this had been laid down 25 years before and had worked well. Ds said it might have been a result of a frost b/c ice might have forced the plug out of the neck, and frost had been observed on the surface of the ground for a considerable time before the accident. Short time after the accident the company’s turncock removed the ice from the stopper, took out the plug, and replaced it. Rule =  “negligence is the omission to do something which a reasonable man would do.” Comment: in Blythe, the conduct was not unreasonable in relation to the known foreseeable risks involved. D can often rely on past history and experience as to what is foreseeable…some risks are too small to demand that a reasonable person take preacuations

Difficulty you get with Birmingham is that there is no act of God, like in a 50 year rainstorm. What you have to decide is how cold it could be when installing such that when the thing breaks and things leak out you attribute it to the wrongful act. Hopefully you would have some warning of the breakage. If you look in effect to what the judge says, it looks like he gets it wrong. What the judge says is wrong, is actually right. Most people will look at customary engineering standards and see if the firm met that standard. An exteremly difficult calculation, but for D in an industry it is possible. With respect to the ice on the pipe Bramwell went crazy. He says you take off the ice, NO YOU DON’T you send notice and tell them its there. The D the company gives is that yeah they knew about it, but there were 1000s of them so who cares. Very important to institutional arragnments of how you figure these things out

Terry, Negligence. (1915). To be negligent the risk involved in it must be  unreasonably great. Essence of negligence is unreasonableness; due care is simply reasonable conduct. Large risk does not necessarily mean unreasonable and vice versa, it depends onteh situation. Precautions need not be taken against EVERY conceivable or foreseeable danger, but only against probably dangers. Reasonableness depends on 5 factors: 1) magnitude of risk; 2) value or importance of that which is exposed to the risk,: 3) collateral object – when a person takes a risk of injuring the principal object b/c there is a reason for such conduct – pursuing some object of its own: 4) utility of the risk; 5) necessity of the risk. 

Seavey, Negligence – Subjective or Objective? (1927) Mustn’t assume that we can rely upon any formula in regard to “balancing interests” to solve negligence cases. In negligences, interests are balance by: 1) purposes of the actor; 2) nature of his act; 3) harm that may result from the action or inaction. If A takes a 10% chance of killing B, to save A’s own life, then A conduct is not wrongful, but if A destroyed $10 of B’s property to save his (A’s) life, he (A) is liable for the $10

Osborne v. Montgomery (Wis. 1931). P was running an errand for Wis. St. Journal on a bike following a car driven by the D. D stopped his care to go to cleaner’s and when he opened door he blocked way of P. P tried to pass, but the right handle of bicycle bar hit door, and threw P to ground causing injuries. Jury trial found D negligent as to the lookout and the opening of car door, not for stopping the care where he did. P not guilty of contributory negligence. Rule =  “upon a balance of the social interests involved in each case, the law determines that under the circumstances of a particular case, an actor should or should not become liable for the natural consequences of his conduct. “Weighing the benefits against the probabilities of damage, in spite of the fact that as a reasonably prudent and intelligent man he should foresee that harm may result” If the societal interest outweighs the risks, the jury should be instructed that it must determine whether a Ds conduct conformed to what a person in similar circumstances would do.

Cooley v. Public Service Co. (N.H. 1940). D owner of power lines which were uninsulated and fell during a storm onto the telephone companies wires. P talking on phone at this time and heard a loud noise and shocked her into a very rare neurosis, with fairly sever physical consequences. P sued power company and telephone company. Tburden was upon the P to show the practicability of a higher duty of care to her. 2nd Rstmt. §291-295 – fundamental conception that “the duty of due care requires precisely the measure of care that is reasonable under all circumstances”. Judgment for D. Court must balance b/w P and potential person on street, and the Ds duty of care is greater to the person on the street, and can’t fulfill both duties at once

You show that the proposed precaution has an increased opportunity of risk. So you back off from the accident that occurred and consider the full range of accidents that could have occurred. Every product liability case has exactly this situation. If it’s a strict liability system then you will choose the option that will minimize the accidents (and min. costs). In negligence system it essentially only gets the second generation choices. Its hard to determine how/if you should bury them underground. The advantage of strict liability is the incentives permeate the system. Unilateral Case - - the actions of injurers but not of victims are assumed to affect the probability or severity of losses. B/c under the negligence rule all the injurer needs to do is avoid the possibility of liability is to make sure to exercise due care if he engages in his activity, there is not incentive to consider the effect on accident losses of his choice of whether or not to engage in the activity period, or at what level to engage in the activity. 
United States v. Carroll Towing co. (2d Cir. 1947). Ds tug was moving a line of barges in and out of NY harbor, including the Anna C. The Anna C broke away from the line of barges, hit a tanker’s propeller, and because of the damage it sank or was destroyed, or something bad happened to the cargo. D contended that the P was ALSO negligent in that its employee, the bargee was not on the barge when it broke loose. Owner’s duty to provide against resulting injuries is a function of three variables: 1) probability that she will break away; 2) gravity of the resulting injury if she does; 3) burden of adequate precautions. D wins. The bargee left for 21 hours, and although the barge can’t be his prison, he does have a duty to be at the barge. 

This is a maritime thing, and given the risk of injury, there is a maritime duty to guard ship against doing harm. Second source of duty could easily be statutory or by way of regulation. Someone who is harbor master may say, we want every barge in town to have someone on board. If you look at the facts there were 10 barges on the 2 piers. Epstein likes 0-1 allocations of cost. 

HAND FORMULA: The thing with the Hand formula, you end up with a neurotic choice, sometimes you know how to apply it, and the other strategy is to figure out how you circumvent. Judge Posner argues that the Hand formula provides an operational definition of unreasonable risk under the negligence law. Discounting (multiplying) the cost of an accident if it occurs by the probability of occurrence yields a measure of the economic benefit to be anticipated from incurring the costs necessary to prevent the accident. When the cost of accidents is less that the cost of prevention a rational profit-maximizing enterprises will pya tort judgments to the accident victims rather than incur the larger cost of avoiding liability. 3rd Restatement of Torts takes same “balancing approach” to negligence: an actor is negligent if the actor does not exercise reasonable care underall circumstances, to know this look at the foreseeable likelihood that it will result in harm, the foreseeability of the severity of the harm, and the burden that would be borne by the actor and others if the actor takes precautions that eliminate or reduce the possibility of harm. Wright’s arg. is that the Hand Formula, under which “legal liability for harms caused by such [negligent] conduct depends on whether the aggregated risks (expected losses or costs) created by the conduct are greater than the aggregate utility (expected gains or benefits) of the conduct, does not reflect the basic commitment of the tort law. Only a small fraction of Hands opinions on negligence make reference to his cost/benefit formula

Marginal precautions and the Hand formula. One problem involves choosing the correct interval for assessing Ds conduct. Key points is that in economic terms additional precautions are desirable at the margin only as long as an additional dollar of precaution reduces the expected costs of injury by at least a dollar. In some cases the lesser precaution generates a higher social benefit, so in cases such as these how can burdens of proof be distributed on the question of marginal precautions. The avoidance of harm to self reduces the incremental cost in preventing harms to others. Risk Neutrality. On its face, the Hand formula treats all individuals as risk neutral. A risk-neutral actor deals with the expected gains or losses of a future uncertain event by simply multiplying the probability of its occurrence by its magnitude. In practice though some people are risk averse and others aren’t, so the theory doesn’t take into account the fact that those who prefer risk gain positive satisfaction from taking chances and risk averse people will pay to avoid risk

Does efficiency require negligence? Under economic accounts of the tort law, the Hand formula is not the only rule that leads to social efficiency. According to Brown, a system of strickt liability w/ contributory negligence, or a system of negligence w/o contributory negligence, should also induce optimal behavior by both parties. Basically both people will act with proper are even though only one party has a duty of care. But Brown’s proof would mean that b/c people are rational, they can’t be negligent – so why does negligence happen. Obvious explanation is that error pervades the behavior of both the judges and juries who operate the legal system, making every trial something of a rational gamble.

2. Emergency – certain conduct may be acceptable in emergency but not in nonemergency situations b/c the need for immediate action justifies acts that otherwise could be considered unreasonable

Emergency: - the reasonable person confronted with an emergency may act differently than she would if there were no emergency. Doesn’t mean a dif’t standard applied; only indicates that the emergency conditions are added to the circum. That are taken into consideration in determining how a reasonable person would act when confronted with the situation - this doctrine is limited and does not apply where D creates the emergency or where the D should have anticipated it.

Eckert v. Long Island R.R. (1871). P bringing action for death by train. P was talking near track, saw train coming and small child on tracks. P ran to save child and in pushing child out of way ended up hit by the train. Train did not blow any whistle or sound bell. D says that the child was on a side-track and that it was only gong 7-8 m/hr. Rule = the law has so high a regard for human life that it will not impute negligence to an effort to preserve it, unless made under such circumstances as to constitute rashness. The jury was warranted in finding the deceased (P), free from negligence. Dissent: the P exercised his free will and the D didn’t put him at peril. The maxim “volenti non fit injujria” applies - no one can maintain an action for a wrong, when he consents or contributes to the act which occasions his loss. Comment: with the advent of comparable fault, most states have done away with the defense of assumption of risk, either by statute or by judicial decision. Its now part of the calculation of fault


Emergency Standard: in an emergency, a person is expected to act as a reasonable person would under the emergency circumstances

the 3rd Restatements PH §9emergency instruction reads as “if an actor is confronted with an unexpected emergency requiring rapid resonse, this is a circumstance to be taken into account in determining whether the actor’s resulting conduct is that of the reasonable careful person”

Lyons v. Midnight Sun Transportation Services, Inc. (Alaska 1996). Ps wife was killed by Ds truck and P alleged that the D had been driving negligently and speeding. Ps wife had pulled out into road and D tried to avoid her by moving towards left, but was unsuccessful, apparently if he had stayed in his lane there would have been no accident, but since this is standard it didn’t matter. Conflicting testimony was introduced regarding the speed before collision. Over Ps obj. the jury was given an instruction on the sudden emergency doctrine (if a person in an emergency acts as a reasonably careful person would act in a similar emergency, there is no negligence even if afterwards it is clear tat something else would be safer). Jury found D negligent, but thought that didn’t cause the accident. Rule is  that the standard of care someone should exercise is that of a reasonable person. Ct. says don’t use this instruction anymore, however the judgment is affirmed b/c the jury said that they decided that the accident was not caused by the Ds negligence anyway.

3. Duty of common carriers – although courts have long held that common carriers owe a higher standard of care than do others, modern courts are moving in the direction of recognizing that there is only one standard for all Ds

Andrews v. United Airlines, (9th Cir. 1994). P injured by briefcase falling from overhead compartment. P doesn’t know who opened compartment, merely that the injury was foreseeable and the airline didn’t prevent it. Rule is the degree of care and diligence which it must exercise is only such as can reasonably be exercised consistent with the character and mode of conveyance adopted and the practical operation of its business. Case depends on whether the hazard is serious enough to warrant more than a warning, and D did not demonstrate that neither retrofitting the overhead bins with netting would be prohibitively expenses or that they would grossly interfere with the convenience of its passengers. 

Should have given a directed verdict – b/c the warning is doing the job. You suspect that the person who dropped this thing on the plane might have been the P herself. The key element here is control. In those situations where the danger takes place in the engine, there is a negligence standard res ipsa iloquer – the thing speaks for itself. If thigns are in control of P, then the P should be responsible

Negligence and the common carrier. The utmost care standard has had an uneven history in common carrier cases. Bethel v. New York City Transit Authority, 703 N.E.2d 1214, 1216-17 (N.Y. 1998). P injured when a movable bus seat collapsed as she tried to sit down. Kelley represented a needless departure from the fundamental doctrine of negligence, which relies ona sliding scale that makes the level of care commensurate with the level of danger involved in a particular activity. This court thought that technical progress had undermined “both the main policy justifications for exacting of common carriers a duty of extraordinary care. The two most often expressed rationales for duty of highest care were. Perceived ultra hazardous nature of the instrumentalities of public rapid transit. Status of passengers and their relationship to the carrier, notably their total dependency upon the latter for safety precautions

D. CUSTOM
in the community is admissible as evidence of the standard of care, but it is never conclusive. A custom may be found to be negligent

· the “featureless generality” of reasonable care also introduces a large element of uncertainty into ostensibly routine cases

· using custom to set the standard of care represents one effort to reduce this uncertainty

3rd Restatement tends to downgrade the position of custom
· holding that compliance with the custom  of the community “is evidence that the actor’s conduct is not negligent, but does NOT preclude a finding of negligence,” while a departure from custom “in a way that increases risks is evidence of the actor’s negligence, but does not require a finding of negligence”

d. How standard est. – depends on how the trier of fact thinks a reasonable person would have acted – it is always dependent upon proof of the circumstances that existed at the time of the Ds conduct

i. Effect of Custom – custom in the community is admissible as evidence of the standard of care owed, but it is never conclusive (some customs may be found to be negligent). The fact that the D has acted as others in the community customarily do may provide a clue as to the reasonableness or unreasonableness of the conduct. Test remains what the reasonable person would have so acted under the same or similar circumstances. 

1. Expert witnesses – when the most qualified witnesses all side w/ the specific D industry, the courts will apply a more lenient standard for qualifying expert witnesses so the testimony can be challenged

2. Proof of compliance w/custom – proof of Ds compliance w/ custom may indicate to the court than an adverse decision will affect many people (i.e. a whole industry) – it may also suggest that there is no better way to perform the task in question

3. Proof of deviation from custom – showing the Ds deviation from customary conduct in the community may aid the P b/c it shows the court that a determination of neg. in the case will not upset the practices of an entire industry or group of people 

Titus v. Bradford, B. & K.R.Co. (Old View) (Pa. 1890). P worked for D who basically transported train cars which couldn’t fit on a narrow track. P was on the top of a rounded train car which was secured with blocks of wood when some wire got loose, the car started to sway, the D jumped off before it tipped, landed on the track and was run over. P sued saying that the company was negligent  in using on this narrow gauge road these standard car bodies. Rule is “test of negligence in employers is the same, and however strongly they may be convinced that there is a better or less dangerous way, no jury can be permitted to say that the usual and ordinary way, commonly adopted by those in the same business, is a negligent way. Comment: although this standard may still be used by a few courts, the majority of courts impose a higher standard of care when the P knows of inherent dangers of an industry-wide custom. Otherwise you would give the industry an incentive to keep standards low

Mayhew v. Sullivan Mining Co. (Modern View) (1884). P was independent contractor who was brought into a mine to do work. P says the D carelessly and negligently cause a hole  3 ftX26in. to be created for a ladder whole, with no barrier or without giving P notice. Court allowed questions to be asked regarding the custom of holes in the mine and whether barriers were usually put there. P fell through the hole and sustained serious injuries. The rule is that  “custom” and “average” have no proper place in its definition – the question is did one conform to exercising ordinary care. Comment: key is probably that the accident was foreseeable and the condition could have been easily corrected – if a risk is avoidable the company must make efforts to avoid it
Epstein thinks they get it wrong, b/c there are two stages to attack the case . 1) b/c putting round thigns on flat beds, but the question of whether they put the blocks in in an appropriate fashion is a place where the guy would have relied upon others. 

The T.J. Hooper, (S.D.N.Y. 1931). Owner of this tugboat (owned Hooper and Montrose which both sunk) was sued b/c two barges and their cargo of coal were lost in a gale. P alleges its b/c they didn’t have working radios to warn them of the storm and that tugs with working radios did not sink b/c they were given the warning. Although most owners did not supply radios, evidence showed that approx. 90% of the tugs operating used radios privately owned by members of the crew. Ct. Held that the tugs were unseaworthy in failing to have effective radio sets, capable of receiving weather reports and the claims of the cargo owners against the tugs should be allowed. 

The T.J. Hooper (2d Cir. 1932), Court noted that the evidence supported the claim that the T.J.hooper would have taken shelter if its captain had rec’d the naval broadcasts. Says the rule regarding steamers shouldn’t have been brought up at all b/c it had to do with transmitters, not receivers, so there is still no TECHNICAL rule. Judgment affirmed – but not because of custom, just b/c the tugs were not seaworthy. The D is liable b/c had they been properly equipped, they would have got the Arlington reports, the injury was a direct consequence of this unseaworthiness. 

Learned Hand is right. You shouldn’t say there isn’t a custom. What you say in effect is that this is a case about delegation of duty and this is not a non-delegatable duty. If it ends up that it was the captains responsibility then you can sue them

Choice b/w custom and cost-benefit formula lies at the heart of understanding the distribution of power b/w market and the courts in setting the standards of conduct for Ds. Hand formula turns out to be far more interventionist than any standard of care based on custom. Cost-benefit tests are used to challenge the rationality of markets, while formulas based on custom accept and rely on some level of implicit rationality in market behavior.

Updating custom. Trimarco v. Klein, (N.Y. 1982). P injured in 1976 when slipped in bathroom and rec’d laceration by crashing against shower door. P didn’t know there was ordinary glass in the door. YCt. Of Appeals allowed the plaintiff to reach the jury (reversing decision fo the appellate division). Ct. said evidence of custom was admissible b/c it reflected the judgment and experience and conduct of many. Ct. let jury decide what weight to give custom and if the custome had transformed what once may have been considered a reasonably safe shower door.

Using custom successfully. Modern cases do attach strong weight to custom. Margarian v. Hawkins, (1st Cir. 2003). D operated pleasure craft where 78 yr. old P was guest. D told P, upon question, to grab rail and pull self in the boat, but the P fell and lost eye and said D was negligent. D said this was the custom (so did a Coast Guard officer) in boarding boats. Justice Stahl didn’t go with P who presented hypothetical additional options for boarding, but since they weren’t standard/custom, and weren’t proved to be feasible or safer, the judge didn’t buy them.

If you are dealing with harms that arise out of a consensual arrangement, in principle informed parties should be able to make an arrangement which will include the allocation of loss or breach. So in industrial accidents, if you are in a very dangerous industry there will be a systematic move towards worker’s comp. instead of contributory negligence regime. Traditionally common law rule – said give custom weight. Epstein says give custom weight but its leaky.

4. medical profession – some early cases limited the standard of care for physicians to that of others in the same community or locality, the modern trend is “same or similar” community standard, but this distinction is disappearing in modern cases so that courts are holding that physicians must meet at least the standard of care existing in the same or similar communities. Note: a growing number of courts impose a national standard of care on nationally certified medical specialists. Kalsbeck v. Westview Clinic, (Minn. App. 1985). Typical standards of medical malpractice actions require that “a doctor must use that degree of skill and learning which is normally possessed and used by doctors in good standing in a similar practice in similar communities and under like circumstances.” Hiraharra v. Tanaka, 959 P.2d 830, 834 (Haw. 1998) “It is a breach of the duty of care for a physician to make an erroneous choice if, at the time he made the choice, he should have had knowledge that it was erroneous. Any jury instruction that states that a physician is not necessarily liable for an “error in judgment” is confusing and misleading and should not be given to the jury. McBride v. United States, (9th cir. 1972). Inclined toward a uniform standard of care. Patient was sent home when an intern read the electrocardiogram as normal, and apparently most interns would have. “patient had the right to expect the quality of care usually found in the medical community and the hospital was obliged to provide physicians who could meet that standard…if interns couldn’t read the electrocardiograms…then they shouldn’t have been allowed to make unaided analyses of them” Brune v. Belinkoff, 235 N.E. 2d 793 (Mass. 1968). Embracing a national standard rule. Ct. stated that the proper standard of care “whether the physician, if general practitioner, has exercised the degree of care and skill of the average qualified practitioner taking into account the advances in the medical profession. Comment: case illustrates the abandonment of the old “same community” standard for physicians, although the standard that eh court adopts is broader than the general modern rule. Note that some courts hold specialist to a national standard of care.
a. to prevail the P must est. the particular standard of medical care and show a departure from that standard, usually must present expert testimony to est. the standard (modern trend allows experts in one specialty to testify against those in another field of medicin if they have sufficient knowledge of the other field) Hood v. Phillips, (Tex. 1977). “A physician who undertakes a mode or form of treatment which a reasonable and prudent member of the medical profession would undertake under the same or similar circumstances shall not be subject to liability for harm caused thereby to the patient.” 

b. obvious occurrence exception – if a drs. Conduct is so obvious that a layperson could identify the breach of duty, no expert testimony is needed to est. the duty of care and the breach. Bly v. Rhoads, (Va. 1976). Ct. left open possibility that in some infrequent cases “the duty of disclosure is so obvious that expert testimony should not be required. Broke w/ Canterbury in requiring expert evidence on the full range of complex issues raised by the disclosure, “better rule is to require a patient-plaintiff to show by qualified experts whether and to what extent information should be disclosed by the physician to his patient”
c. controversial techniques – if respectable medical opinions differ as to the best technique, courts will allow a doctor to follow either view. Jones v. Chidester, (Pa. 1992). Court set up “two schools” problem. The “two schools” of thought doctrine provides a complete defense to malpractice (one group treats one way, another treats another way). The test is “there must be a considerable number of physicians, recognized and respected in their field, sufficient to create another school of though.” Not eough to have something that is respected by reasonable medial experts.
d. informed consent – doctors have a duty to disclose relevant information about benefits and risks inherent in proposed treatment, alternatives to that treatment, and the likely results if the patient remains untreated – duty may extend to informing the patient about noninvasive options (courts are split b/w those who require only the level of disclosure customary in the medical profession and those that require disclosure of what the doctor should reasonably recognize would be material to the patient’s decision. Lamas v. Borras, (1st Cir. 1994). P had back pain and the family physician referred him to D who found a herniated disc and scheduled surgery. D didn’t prescribe or enforce a regime of bed rest or offer alternative conservative treatments. Surgery was botched somehow. Ps alleged that D was negligent in four areas: 1) Failure to provide proper conservative medical treatment; 2) Premature and otherwise improper discharge after surgery; 3) Negligent performance of surgery; 4) Failure to provide proper mgmt. for the infection. Ps alleged that the hospital was negligent in its failure to prepare, use, and monitor proper medical records. To est. pram facie case of medical malpractice in Puerto Rico, a P must demonstrate 1) the basic norms of knowledge and medical care; 2) proof that the medical personnel failed to follow these basic norms 3) a causal relation between the act or omission of the physician and the injury suffered by the patient. Instead of simply appealing to the jury’s view of what is reasonable under the circumstances, a medical malpractice P must est. the relevant national standard of care. Puerto Rico S.C. – “when a physician negligently exposes a patient to risk-prone surgery, the physician is liable for the harm associated with the foreseeable risk”
Canterbury v. Spence, (D.C. Cir. 1972).  P consulted D, a doctor, b/c of backpain. D injected dye (myelogram) into the Ps spine and found that the P suffered from a “filling defect” in his vertebra and that he needed a laminectomy to correct what was suspected to be a ruptured disc. D didn’t tell the P the complete details of the operations and the P didn’t ask, but the D told the Ps mother that this operation, like most, was serious.D admitted that in 1% of cases of laminectomies performed paralysis can result, but didn’t feel communicating that was good thing to do b/c of potential psychological effects during the recovery process. Rule is that “every human being of adult years and sound mind has a right to determine what shall be doen with his body…” There is a requirement of “reasonable divulgence by physician to patient to make decisions possible, and court sees this as a not only a necessity but also as a duty.” Yes, they have a duty and No professional custom is not enough. Two exceptions: 1) if the patient is unconscious and its an emergency (although consent by a relative should be attempted) & 2) when risk-disclosure  poses such a threat of detreient to the patient as to become unfeasible or contraindicated from a medical point of view. Neither expert nor layperson testimony is necessary to competently establish a physician’s failure to disclose. Comment: many states now have statutes requiring and defining informed consent for medical procedures
i. three exceptions to the doctor’s duty to disclose: 1) emergencies, 2) therapeutic privilege – pt. so distraught or unstable that the dr. reasonably concudles that a full disclosure would be detrimental to the pts well-being, 3)lack of experience – an inexperienced dr. doesn’t have a duty to inform his patient that he has never before performed the procedure he is recommending. Particularity of disclosure. Recently courts have not wanted to require full disclosure of the full range of treatment alternatives that arise from complex cases. Valles v. Albert Einstein Medical Center, (Pa. 2002). B/c of the need for long-term dialysis the doctor recomeended the use of a “permacath” device, and told the patient risks, but didn’t’ discuss different options for placement. When physician tried to insert it into the chest vein, the patient had a heart attack and died. “That the chest may not have been the optimum site is not an issue of informed consent, but of negligence in the physician’s decision to place the Permacath at that site”
ii. causation – most courts follow obj. view and hold that the patient must show that if properly informed neither the patient nor a reasonable person in similar circumstances would have undergone the procedure (MINORITY VIEW: some jurisdictions adopt a subjective standard by which Ps est. causation by persuading the trier of fact that the P personally would not have consented to the procedure

iii. Revoking consent – as long as a viable option remains a pt may revoke consent and if she does so a physician is required to have a NEW informed consent discussion

Medical Malpractice. If there was a strict liability rule that said every time you treat me and cause me to feel pain, the costs of medical stuff would go sky high, and the market would close down b/c no one could afford to pay. This is not harming strangers, this is a case where you have to charge the customers, and the risk is so great that the insurance premium means there is no medical market for care. Basic proposition is you don’t promise performance on cases you can’t deliver

Ideally what you want is a dialogue b/w the parties over what’s going on. First the patient will tell the doctor about what they want, and then the doctor would tell the patient about particular techniques. And then after the initial exchange of information, what would happen?

Rejection of the customary standard. Helling v. Carey, (wash. 1974). Notable break from the standard of customary care. P visited D for 9 years for eye irritation when D administered a pressure test finding glaucoma (P now 32). D said it wasn’t customary to do pressure test until after 40 b/c unlikely for people younger to have it. Justice Hunter found this to be a unique case and applied logic of T.J.Hooper to reject the medical custom. Hunter found the need for the test to be “so imperative” to hold that the test was required as a matter of law. Justice Utter concurred and wanted a strict liability standard. b/c of this case the state of Washington had a swift statutory response. “P to prevail shall be required to prove that the D or Ds failed to exercise that degree of skill, care and learning possessed at that time by other persons in the same profession and that as a proximate result of such failure the P suffered damages”
Overall assessment of the medical malpractice system. Studies in NY and CA found that the instances of negligence resulting in patient harm were far greater than the number of malpractice actions filed, and greater still then the number of cases in which recovery occurred. Studies suggest that the liability system picks out the wrong cases for suit and produces a higher error rate than if no suits had been filed at all

E. Statutes and Regulations
3rd Rstmt of Torts: Liability  for Physical Harm (1999). §14 Statutory Violations as negligence per se: an actor is negligent if, without excuse the actor violates a statute that is designed to protect against the type of accident the actor’s conduct causes, and if the accident victim is within the class of persons the statute is designed to protect

ii. effect of compliance w/statute – the fact that the D complied w/ applicable statutes governing the conduct is admissible on the question of whether the Ds conduct was neg., but its not conclusive – the standard is still the reasonable person test and if the statute only sets a min. level of conduct it might not be enough to est. reasonable care under the circumstances

1. exception – if the court concludes that the statute’s standard is reasonable (rather than min.) and the facts closely resemble those contemplated in the statute, the court may declare that compliance satisfies the duty of care

2. conduct in violation of the statute – if the Ds conduct violated some applicable safety statute, the P may be able to est. neg. simply by proving the violation

Typically, a statute involved in a negligence case provides for some penalty to be administered by the state, usually a fine, but sometimes incarceration or, on occasion injunctive relief. When a statute expressly creates a private remedy for one injured by its violation, a court merely has to follow the explicit statutory command. However statutes are frequently silent on whether they create private rights of action, so that the first judicial task is to set some “default” rule for statutory construction. Initial task is to develop a set of principles to help determine when courts should infer private rights of action.

Subsequently enacted statutes. Hammond v. International Harvester Co., (3d Cir. 1982). D manufactured a tractor that didn’t have roll-over protective structure and side screens and the P fell out. The ct. allowed the P to give evidence that OSHA 6 months after the tractor was manufacturer made it a requirement for there to be these protections. P said that this proved that these screens were in fact necessary for safety and OSHA made the provision b/c it should have been known and so they were trying to enforce this. Epstein thinks this is VERY WRONG.

Osborne v. McMasters (Minn. 1889). D sold poison to Ps intestate without labeling it poison as required by statute and she took it and died. Where a statute or municipal ordinance imposes upon any person a specific duty for the protection or benefit of others, if he neglects ot perform that duty he is liable to those for whose protection or benefit it was imposed for any injuries of the character which the statute or ordinance was designed to prevent, and which were proximately produced by such neglect. Negligence is the breach of legal duty, and it doesn’t matter it that duty is imposed by a rule of common law requiring the ex. Of ordinary care or a statue designed for the protection of others. 

Class of Protected Individuals. Even where the statute supports a negligence action, the P must show that she falls within the class of protected individuals, a result that is often achieved when a single statute is found to serve multiple purposes. Simpson v. Wellington Service Corp., (Mass. 1969). P drove a rig of 137 tons over city streets which ended up breaking pipes and flooding building, w/o getting the proper permit. The P had to show that the permit has a dual purpose of not only protecting the streets from damage, but also for protecting others from injury and that the permit would allow the appropriate authority to appraise the risks and probabilities and to refuse the permit or impose conditions. 

Actions “for any injuries of the character which the statue or ordinance was designed to prevent.” Gorris v. Scott, (1874). P shipped sheep with D who didn’t pen them according to the Contagious Animal Act of 1869 and they were lost overboard b/c of the neglect to comply. Ps relief was denied however b/c the statute had nothing to do with sheep being washed overboard, it had to do with disease prevention.

Kernan v. American Dredging Co., (1958). Seaman lost life when an open-flame kerosene lamp ignited inflammable vapors lying above an accumulation fo petroleum products that had collected on surface of river. Coast Guard regs said that the lamps had to be 8 feet above, and this one was 3 feet above, and the reason was fear of crash. Court permitted recover on the ground that “many of the refined distinctions necessary in common law tort doctrine” including statutory purpose limitation, didn’t apply in the special context of the Federal Employer’s Liability Act and the Jones Act. 
Wawanesa Mutual Insurance Co. V. Matlock, (Cal. Ct. App.). D sold cigarettes to minors in violation of a statute. The kids went to a storage facility w/ telephone poles and they set a fire on accident that caused 100K in damages. Efforts of Ps insured to recover for lost poles was stopped. Ct held that the statutory right of action did not authorize the cause of action. Point of statute to prevent early addiction to tobacco, not to stop fires.

Private rights of action under federal statutes. One vital question is whether Ps may maintain tort actions for Ds breach of a federal statute or regulation. All usual difficulties are compounded b/c the right has to be tested under both federal and state law. Federal level the tendency was to freely imply causes of action, as is done in state courts dealing with state statues. 

J.I. Case Co. v. Borak, (1964). S.C. held that in light of the “broad remedial purposes” of the Securities Exchange Act of 1934, a shareholder had an implied cause of action for damages against his corporation for misrepresentations in violation of §14(a) of that statute which prohibits use of false or misleading information in proxy fights for corporate control

Cort v. Ash, (1975). S.C. said no private action for damages (as opposed to injunctive relief) in favor of a corporate shareholder against the corporate directors for violation of 18 USC§610, which as a criminal matter prohibits corporations from making contributions to Pres and VP elections. Subsequent S.C. decisions only confirm the hostile attitude to implied private rights of action.

Martin v. Herzog. (N.Y. 1920). Decedent killed in collision when buggy he was driving (without the lights on which was contrary to statute) crashed into the Ds car. D requested a ruling that the absence of light on the part of the P was “prima facie evidence of contributory negligence.” Request refused and jury instructed that it could consider the absence of light as some evidence of negligence, but not conclusive evidence of negligence. P requested a charge that driving a buggy w/o lights is not itself negligence – the court granted this.  Jurors have no dispensing power by which they may relax the duty that one traveler on the highway owes under the statute to another. Judgment for P. To omit, willfully or heedlessly, the safeguards prescribed by law for the benefit of another that he may be preserved in life or limb, is to fall short of the standard of diligence to which those who live in organized society are under a duty to conform

Negligence per se and excuses

Tedla v. Ellman, (N.Y. 1939). Ps were walking w/ cars full of stuff on the R side of the road, which was in violation of statue. D hit them and killed one injuring the other and Ds negligence was est. at trial and judgment for P. Issue on appeal was “whether, as matter of law, disregard of the statutory rule that pedestrians shall keep to the left of the center line of a highway constitutes contributory negligence which bars any recovery bey the P. Judge Lehman acknowledged that this was first a customary rule which included walking on the R side when the traffic was lighter. So should he read into the statute the customary exception?. Decided it was proper b/c the whole point of statue was to “codify, supplement or even change common-law rules” designed to prevent accidents. Dismissed Ds contentions “it is unreasonable to ascribe to the legislature an intention that the statute should have so extraordinary a result and the courts may not give to a statute an effect not intended by the legislature

2nd Rstmt. §288A, com. I endorses courts position in Tedla as does 3rd Rstmt §15e - provide that violations of a statute may be excused by necessity or emergency or by reason of incapacity as is the case with various forms of common law negligence

3rd Rstmt. § 14(b) States that the statutory causes of action should be judged by negligence, and not strict liability standards, by providing that a statutory violation is excused when “the actor ex. Reasonable care in attempting to comply with the statute”

Brown v. Shyne, (N.Y. 1926). P went to D for treatments, but he didn’t have a license to practice medicine and after 9 treatments she ended up paralyzed. D held himself to be able to diagnose and treat disease and under the provisions of the Public Health Laws he was guilty of a misdemeanor. If violation of the statute was the proximate cause of the Ps injury, then P can recover upon proof of violation, but if violation of the statute has no direct bearing on the injury, proof of the violation become irrelevant. Breach or neglect of duty imposed by statute or ordinance may be evidence of negligence only if there is local connection b/w the proven neglect of statutory duty and the alleged negligence. Purpose of statute is to protect the general public against injury which unskilled and unlearned practitioners might cause. In order to show that the P has been injured by Ds breach of the statutory duty, proof must be given that D is such treatment did not ex. The care and skill which would have been ex. By qualified practitioners w/in the state, and that such lack of skill and such lack of skill and care caused injury. Failure to obtain a license as required by law gives rise to no remedy if it has caused no injury.

If you are going to operate outside the law, then you must forfeit the negligence statue, so it becomes a strict liability case. Do you want to throw a tort action on top of this, YES because injury wouldn’t have taken place if he hadn’t acted. 

Licenses and highway accidents. For highway accidents the basic rule appears to be that “mere lack of an operator’s license is not in itself evidence of negligence in the operation of a motor vehicle, in the absence of some causal connection b/w injury and the failure to have the license” (Mattero v. Silverman, (N.J. super. 1961)). 

Klanseck v. Anderson Sales & Service Co., (Mich. 1986). P was a new motorcyclist and was injured after buying a new Honda motorcycle. Court said that they jury could be instructed that it could draw an inference of negligence from the violation of the licensing statute. 3rd Rstmt. Takes the same view distinguishing the case in which a driver doesn’t’ have a license b/c he failed to file for renewal from one in which the D does not have a license b/c he has failed a driving test
Talley v. Danek Med., Inc., (4th Cir. 1999). P had surgery and D used a device not approved by the FDA and screws came loose. P said that since it wasn’t approved the D was negligent per se for violation of the Federal Food, Drug and Cosmetic Act. Ct. rejected this thinking and said that there is a difference between a statutory requirement that requires only regulatory approval and one that actually has a standard of care – therefore violation of this can’t be the proximate cause of injury. Said that the breach of this was like a breach for failure to have a driver’s license and could not form the basis of a negligence per se claim. 

General principles of proximate cause allow a D to defeat recovery in some instances when the wrong of a third person ”severs” causal connection b/w the Ds negligence and the Ps injury. Ross v. Hartman, (D.C. Cir. 1943). Ds agent left keys in car and intended for the car to be moved into a garage. Car ended up outside for 2 hours and thief stole the car and hit someone. Court held that the deliberate intervention by the thief did not take the case outside the statutory prohibition. “evident purpose of requiring motor vehicles to be locked is not to prevent theft for the sake of owners or the police, but to promote the safety of the public in the streets.” Most statutes say that they don’t allow for a private right of action. 
Dram Shop Statutes. Make it illegal under statute to sell alcoholic beverages to a person who thereafter injures a third person or himself while driving under the influence. Early common law rule took the position that the sole cause of the accident was the driver. Vesely v. Sager, (Cal. 1971). Ct. repudiated the rule. To est. the basic duty it relied on Evidence Cod §669, pg. 229 and Business and professions Code §25602(a), which provides “every person who sells, furnishes, gives, or causes to be sold, furnished, or given away any alcoholic beverage to any habitual or common drunkard or to any obviously intoxicated person is guilty of a misdemeanor. Held that the P met the requirements of proximate cause, whereby “an actor may be liable if his negligence is a substantial factor in causing an injury, and he is not relieved of liability b/c of the intervening act of a third person is such act was reasonably foreseeable at the time of his negligent conduct. 

Ewing v. Cloverleaf Bowl (Cal. 1978). D served P 10 shots of 151 run on his 21st birthday. The willful misconduct of the D was seen to outweigh the negligence of the P. 

Social Host. Klein v. Raysinger, (Pa. 1983). Parted company with Coulter on the liability of the social host. Held there was no common liability on the part of a social shot who served alcoholic beverages to adults who later injured persons on the highway. 

Koehnen v. Dufour, (Minn. 1999). 17 year old who hosted a party and charged $2 and $4 for beer was not held liable by the statute. Ct said the legislature intended to insulate social hosts from liability “regardless of the terms under which they provide their guests with liquor. Local statutory variations in dram shop laws make it almost impossible to state the common law in this area.

Uhr v. East Greenbush Central School District. (N.Y. 1999). Statute requires that schools examine students 8-16 for scoliosis at least once each school year. P was tested for one year and found neg., not tested the next year, and then the following year was found to have scoliosis. P was so bad that instead of braces had to have surgery. Ps parents sued under statute and for common law negligence. Ct asks, 1)whether the P was one of the class for whose benefit the statute was enacted – YES, 2) whether recognition of a private right of action would promote the legislative purpose – YES, 3) whether creation of such a right would be consistent with the legislative scheme – NOOO. Conclude that a private right of action to enforce Education Law §905 1) is inconsistent with the statues legislative scheme and therefore cannot be fairly implied. 


Statutory causes of action under complex administrative schemes. Uhr represents an important variation on the willingness of courts to infer private rights of action from the breach of statutory duties. Courts have proved unwilling to follow the traditional presumption that special injury to a person carries with it a private cause of action (when highway accidents and prof. neg. collide with complex administrative schemes). 

F. JUDGE AND JURY

Juries aren’t allow full responsibility for two reasons. 1) judges fear that that jury might abuse its unlimited power by deciding cases contrary to established principle of law & 2) judges believe that unlimited jury discretion repudiates or at least undermines the central principle of distributive justices, that all cases should be treated alike, no matter what substantive principles apply. One form of judicial control is found in the judges instructions to the jury at the close of the case. Second form of judicial control lies in the power of the court to keep certain questions from the jury. Jury’s traditional role is to find the “facts” to which it then applies the “law.

Baltimore and Ohio R.R. v. Goodman. (1927). P brought suit b/c husband was run over by a train (he was in his car). If he relies on not hearing the train signal and takes not further precaution he does so at his own risk. Judgment for D. If at the last moment Goodman found himself in an emergency it was his own fault that he did not reduce his speed earlier or come to a stop

The person at fault would be the car, not the train, b/c its hard for train to avoid the accident

Pokora v. Wabash Ry.  (1934). P came upon four tracks owned by D at a level crossing. P couldn’t see main track b/c of cars on the first track, but he heard no bell or whistle, and P did not get out of vehicle to check. One must remember that while the traveler turns his eye in one direction, a train or a loose engine may be approaching from the other. The Goodman case has been a source of confusion in the federal courts to the extent that it imposes a standard for application by the judge and has only wavering support in the courts of the states, so the court limits is accordingly

Jewell v. CSX Transportation, Inc. (6th Cir. 1998). On day of collision there were only standard cross bucks for warning, no lights, bells or mechanical gates. Ps are man, wife, child who were hit by train, throw from car, man died and wife and child injured. Ps filed suit against D alleging D was negligent in failing to sound a warning as the train approached the crossing, that the train crew didn’t exercise ordinary care in the operation of the train and that the subject crossing was extra-hazardous. Kentucky law, a RR is not required to have gates, lights, or other warnings at a crossing unless there is a statute imposing such an obligation or the circumstances are such that ordinary prudence and foresight would anticipate the need for additional warnings, as in the case of an extra-hazardous crossing. 

There are mixed questions of fact and law. To know how these things work you have to know what the case is about. Things can be discussed in one of two ways (RR): right of way cases & reasonableness of conduct. So the two systems will come up with two different answers in terms of negligence and strict liability. Holmes gets the one track case with clear view – his attitude is that its never reasonable to be hit. He says everyone knows you need to stop, look and listen, and if you just go whizzing across track you are putting your life in your own hands. If you can’t stop, look, and listen then you need to get out and check. Yhere is a right of way of RR in open country. the duty of the company is to put up the warning signs so someone can see there is  track and then you figure out what to do

Ps have best success in cases where it isn’t clear the RR has right of way. Toschi v. Christian, (Cal. 1944). P hurt when truck he was driving was struck at crossing by Ds train. Ds crossing in business district and D had flagmen to warn people, but this day the flagmen were experimenting with mirrors and managed to blind P who stopped and was hit by train. Ct. said the stop, look, and listen rule can’t be applied where it is obviously unreasonable and its not always wholly appropriate and can’t operate to est. contributory negligence as a matter of law. 3rd Rstmt. §8 comment c:  Rejects the idea that uniform rules can decide concrete cases: “what looks at first to be a constant or recurring issue of conduct in which many parties engage may reveal on closer inspection many variables that can best be considered on a case by case basis”

Today FELA still requires proof of negligence. Cases have confirmed that so long as the employer negligence has played “any part, even the slightest” in bringing about the injury, then recovery under FELA is appropriate. 

G. PROOF OF NEGLIGENCE
3. Breach of Duty (Lack of Due Care)

a. Once its shown that the D owed a duty of care to the P, it must then be shown that the D breached this duty through an act or omission exposing others to an unreasonable risk of harm (an act or omission by the D, a duty of care owed to the P, and a breach of duty by creation of an unreasonable risk of harm – together constitute a “negligent act” but you need causation and damages to est. liability for the act)

b. To show a breach you must 1) prove what actually happened and 2) a showing that the D acted unreasonably under those circumstances

i. Prove what actually happened through 1) Direct Evidence and 2) Circumstantial evidence (similar accidents are not proof)

ii. determining whether conduct proved is unreasonable (balancing test)

1. 2nd step is whether the Ds conduct was unreasonable. Requires a very fact-specific balancing of the risks and benefits of the conduct – but this decision is usually made by the jury

a. Risk – combination of the 1) severity of the damage that might occur and 2) the probability that the damage will occur

b. Benefit – the utility of the conduct – benefit of running the risk is usually measured by the expense or inconvenience spared in not taking safety precautions

c. Application of balancing test – Ds conduct will be considered unreasonable and therefore negligent if the magnitude of the risk that would be perceived in advance by a reasonable person in the Ds position outweighs its utility (GENERALLY – where the risk of injury is low and the cost of alternative (safer) methods is high, the Ds conduct is more likely to be considered reasonable)

i. Where the utility of the conduct is slight and less dangerous alternatives are available at little cost or effort, it is more likely that negligence will be found – especially if the risk of injury is significant

ii. Cost of safeguarding against the risk must always be measured by the anticipated likelihood and gravity of damage. The more probable and grievous the harm, the greater the effort and expense that must be undertaken to avoid that harm. 

Problems of Proof. Success in prosecuting or defending negligence actions hinges greatly on what the parties can prove at trial. Much relevant evidence comes from lay witness, but in modern litigation it usually requires expert evidence on matters such as the proper standard of care or causation. Expert testimony is always surrounded with ambiguity – but their preparation and cross-exam. Is a major component of modern tort litigation. Morris says, that in offering evidence on the question of negligence, “the P has usually exhausted the possibilities of proof once hs has shown 1)what the D did, 2) how dangerous is was, 3) Ds opportunity to discern danger,  4) availability of safer alternatives, and 5) Ds opportunity to know about safer alternatives.” The doctrine of res ipsa loquitur – literally, Latin for the thing speaks for itself, has frequently been invoked when the P seeks to establish the Ds negligence by circumstantial evidence

iii. Res Ipsa Loquitur (The Thing Speaks for itself) – in certain cases, the very fact that a particular harm has occurred may itself tend to est. both parts of the breach requirement: what happened and that it was through the Ds unreasonable conduct. The law may permit an inference or a presumption that a D was at fault under the doctrine of res ipsa loquitur. Three Essential elements to est. Res ipsa loquitur

1. Accident of a type that normally does not occur w/o negligence.

a. Distinguish accidents w/o fault, remember that sometimes expert testimony is required to determine whether neg. can be inferred from the happening of the accident. But note that even in medical malpractice cases, expert testimony is not required where the occurrence is so bizarre that someone’s neg. is obvious even to a lay juror or where the medical procedure itself is so routine that common knowledge may be relied upon to determine whether the accident could occur in the absence of someone’s negligence. 

b. Negligence attributable to the D – requires that it appear more likely than not that the inference of neg. arising from proof of the first factor can be focused on the D. 

i. Ds control over source of harm – there is dispute over this and whether it should be a 1) exclusive control standard, 2) control only one factor to consider (the better view, and asks if the injury to the P was one that the D owed a duty to guard against), 3) Dist. Inability to identify specific source of harm (unconscious patient problem – courts have treated the ind. Ds, so a bunch of nurses and drs who had contact, as members of a joint enterprise and imposed responsibility for the harm upon each D who can’t exculpate himself, but can’t be used if the multiple Ds lack the cohesiveness of a unite, and if the P can’t prove that the tortfeasor is a member of the group the courts might not allow it)

c. P or 3rd party did not contribute to or cause Ps injuries – must distinguish this from contributory neg.

2. Other factors affecting use of res ipsa loquitur

a. Accessibility of evidence – most courts hold that if the above three elements are met, the doctrine will apply even if the D cannot add any evidence of the issue of what happened

b. Effect of proving specific acts of negligence – A P who attempts to prove specific acts of neg. to explain what happened, may still use res ipsa loquitur as long as the three-part test is met

i. Minority view – a P may be denied the benefit of res ipsa if too much evidence of neg. has been presented

c. Effect of est. res ipsa loquitur –

i. Majority view – inference – most courts treat res ipsa as creating only a permissible inference of negligence, its for the trier of fact to decide (but facts may be so strong that an inference must be drawn if not rebutted)

ii. Minority view – presumption – a few courts, give res ipsa the status of a rebuttable presumption of breach of duty owed (shifts the burden of going forward w/ the evidence to the D)

iii. Minority view – disappearing presumption – res ispa is classified as a presumption, but one that is dispelled by counterevidence

Proof of negligence section – res ipsa loquitur. Sometimes circumstantial evidence is ok. Why is it that you as a P would in principle prefer direct evidence to res ipsa loquitur then the general question. If you don’t have direct evidence and use res ipsa loquitur you will be passed to jury, but more likely to not be found. So if you have evidence you use it, oftentimes try and use both. Many Ps will avoid res ipsa b/c they are scared that it might effect them in a negative way.

Byrne v. Boadle, (Ex. 1863). P was on road in front of Ds premises when he was struck by a barel of flour which was being lowered from a window above. D was a dealer of flour and it was being lowered by his premises. Witnesses saw the barrel hit the P, but the D said there was no evidence of negligence for the jury. The court agreed and nonsuited P after jury assessed 50 pounds of damages. P appealed to court of exchequer where the P argued that the evidence was sufficient to support a verdict in his favor. D argued that the purchaser of flour, not the D, was in charge and watching the lowering, so D not at fault. Rule is that  it is the duty of persons who keep barrels in a warehouse to take care that they do not roll out, and I think such a case would, beyond all doubt, afford prima facie evidence of negligence. D says the P needs to give proof, and doesn’t but the court says this is clear case of res ipsa loquitur and the mere fact of the accident having occurred is evidence of negligence. 

There is vicarious liability – you are responsible for the acts of others, when you want to prove this particular situation does vicarious liability make you prove poor supervision, or just that they were under employer. Strict liability – if employees did in the scope of employment, you are responsible, even if you took care. Negligence – you have to show the employee who did damage was negligent

Wigmore on Evidence set out the basic conditions for applying res ipsa loquitur. 1) the event must be a kind of which ordinarily doesn’t occur w/o someone’s negligence & 2) it must be caused by an agency or instrumentality within the exclusive control of the D. It must not have been due to any voluntary action or contribution on the part of the P. 

2nd Rstmt. §328D Res Ipsa Loquitur
· 1) It may be inferred that harm suffered by the P is caused by negligence of the D when

· a) the vent is of a kind which ordinarily does not occure in the absence of negligence;

· b) other responsible causes including the conduct of P and third persons, are sufficiently eliminated by the evidence; and

· c) the indicated negligence is within the scope of the Ds duty to the P

· 2 It is the function of the court to determine whether the inference may be reasonabley drawn by the jury or whether it must be necessarily drawn

· 3) it is the function of the jury to determine whether the inferences is to be drawn in any case where different conclusions may be reasonable reached

3rd Rstmt §17 Res Ipsa Loquitur

· It may be inferred that the D has been negligent when the accident causing the Ps physical harm is a type of accident that ordinarily happens because of the 
Res ipsa loquitur and guest statutes. This doctrine presents difficulties when the Ds liability is predicated on grounds other than negligence. Galbraith v. Busch, (N.Y. 1935). P was guest in daughters car and D was driving under daughters instruction. P injured when car swerved yet the road was in good condition, weather clear, and traffic light. Jutice Lehman said burden of proof should be on D if “it owed a duty to the P to exercise reasonable care both in the operation and maintenance or repair of th auto.” – but in this case the substantive law PRECLUDED the use of res ipsa loquitur. “the evidence, though unexplained, can’t lead to the inference that the accident was due to lack of care in the operation of the auto. For the probability that it occurred from a break in its mechanism is at least equally great”

Pfaffenbach v. White Plains Express Corp., 216 N.E.d 324, 325-326 (N.Y. 1966 ) – overruled Galraith. P, a passenger in friends care was injured when Ds truck skidded across the midline of the highway and struck the car. D gave no explanation of the accident, but ct. held that if a vehicle comes to the wrong side of the road, a prima facie case of negligence is made, subject to explanation by D. Justice Burke said – a passenger guest assumes some risk, whereas a stranger is different. 

Acts of God and res ipsa loquitur. Walston v. Lambersten (9th cir. 1965). Ds boat was lost at sea while crabfishing, but nothing was wrong with it. P said that the ship might have sunk b/c of a sudden redistribution of the catch. Ct. wouldn’t do res ipsa loquitur noting that the sea had its own hazards and an inference of liability of the shipowner for the mysterious loss of his vessel should not be lightly drawn. 

Directed verdicts with res ipsa loquitur. You can usually use the doctrine to reach a verdict, but usually doesn’t allow the P to secure a directed verdict. Imig v. Beck, (Ill. 1986). P was injured while driving W, when Ds wrecker which was towing a car and driving E, hit the P with the car being towed on the Ps side of the road. Ds said they had checked the rig b/w the wrecker and the car and found nothing wrong and the P offered no special evidence of negligence.  “In exceptional cases the P may be entitled either to a directed verdict or to a judgment notwithstanding the verdict b/c the unrebutted prima facie proof of negligence is so strong that all the evidence, so overwhelmingly favors the P that no contrary jury verdict based on that evidence could ever stand. Court held that this high standard was not met in this case.

3rd Rstmt. § 17 com. J  “only in very unusual situations does the Ps res ipsa loquitur claim justify a directed verdict in favor of the P
Colmenares Vivase v. Sun Alliance Insurance Co. (1st Cir. 1986). Ps brought suit for damages they suffered in an accident while riding an escalator. Ps wife almost fell when handrail stopped moving but steps kept going, husband caught her and then fell down himself, and they filed a direct action against Sun Alliance who is the liability insurance carrier for the airport’s owner and operator, the PR Ports Authority. D brought a 3rd party contractual action against Westinghouse based on a maintenance contract that required them to inspect, maintain, adjust, repair, and replace parts as needed for the escalator and handrails and to keep it in safe condition. 3 requirements for res ipsa loquitur to apply: 1. accident must be of a kind which ordinarily does not occur in the absence of someone’s negligence, 2. it must be caused by an agency or instrumentality within the exclusive control of the D, 3. it must not be due to any voluntary action on the part of the P. If all three are there the jury may infer that the D was negligent even though there is no direct evidence to that effect. 

Res ipsa loquitur is a question of circumstantial evidence not proof. Your choices are to use direct evidence, circumstantial evidence or both. What you are doing is trying to figure out the limits and uses of circumstances, whether it be weak or strong. Law on most part will create a presumption of negligence but you can beat it back in number of ways (Epstein dislikes these). 1. Act of God – wind or something made you cross the line (Tractor-trailer case). 2. give story about all the precautions were made – (wrecker case). What you learn is that res ipsa will get you to the jury, but not necessarily to the verdict. 

Kmart v. Bassett, (Ala. 2000). P was 83 year old owman who used can and she stepped on a rubber mat outside a Kmart to activate the automatic doors. Door closed on her resulting in fall that let do a fractured him. Jury awarded 289K and trial judge denied the D’s post verdict motion for judgment in its favor, appellate court reversed. Appellate court reversed not wanting to find negligence b/c Kmart didn’t have a regular maintentance contract and “a mere misfunction would be insufficient to invoke the doctrine of res ipsa loquitur under AL law.”
Exclusive control and the worker’s compensation statutes. In some instances, an injured party is prevented from suing his employer in tort b/c the exclusive remedy provisions fo the worker’s comp. statutes block the tort action. In these cases the P attempts to show that some 3rd party D has “exclusive” control of the dangerous instrumentality to support the use of res ipsa. 

Plaintiff’s conduct and conduct of a third party. In many negligence actions the dangerous instrumentality in question has passed through the hands of a third party, only to cause injury while being used by the P. Ps mere possession of a chattel which injures him does not prevent a res ipsa case where it is made clear that he has done nothing abnormal and has used the thing only for the purpose for which it was intended. “The use of res ipsa depends upon meticulously following a dangerous instrumentality through a “chain of custody” that begins with the D and ends with the P. 

3rd Rstmt. §17 com. B - Takes a strong stand against the preservation of the exclusive control requirement, noting that it functions as a poor proxy for negligence

Assessing the probabilities of negligence. Most difficult part of the res ipsa loquitur test comes from attaching a precise meaning to the phrase “ordinarily does not occur in the absence of negligence. ” McDougald v. Perry, (Fla. 1998). Used res ipsa loquitur when the Ds 130 lb spare tire came out from under the Ds tractor-trailer while being driven over some railroad tracks. It bounced in the air and struck the Ps jeep. The incident “is the type of accident which, on the basis of common experience and as a matter of general knowledge, would not occur but for the failure to exercise reasonable care by the person who had control of the spare tire. But this requirement is fraught with ambiguity, “ordinarily does not occur in the absence of negligence” generally means: 1) that the probability of the injury given the exercise of reasonable care is quite small; 2) that the probability of the injury given reasonable care is smaller than the probability of the injury given negligence; 3) that the probability of the injury given reasonable care is much smaller than the probability of the injury given negligence. None of the above gets to the real issue “whether the probability that the D was negligent, given the occurrence of the injury, is greater than 50%

Ybarra v. Spangard. (Cal. 1944). P bringing action for personal injuries alleged to have been inflicted on P by Ds during course of surgical operation. Dr. found that Ps condition was due to trauma or injury by pressure or strain, applied b/w his right shoulder and neck, happened during surgery. Another doctor also said it as paralysis of traumatic origin. P says the case is a proper one for the application of res ipsa loquitur, and the granting of a nonsuit was improper. Rule is the doctrine of res ipsa loquitur and its 3 conditions. For doctrine to serve a useful purpose, we should not forget that “the particular force and justice of the rule, regarded as a presumption throwing upon the party charged the duty of producing evidence, consists in the circumstance that the chief evidence of the true cause, whether culpable or innocent, is practically accessible to him but inaccessible to the injured person. “Where a P receives unusual injuries while unconscious and in the course of medical treatment, all those Ds who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct

One early defense of the use of res ipsa locuitur in medical malpractice cases was as a tool to overcome the “conspiracy of silence” among physicians. Today the rise of modern discovery devices and the active market in expert testimony have quieted these conspiratorial concerns, so much that the 3rd Rstmt. Holds that res ipsa loquitur should be regarded exclusively as a doctrine of circumstantial evidence unrelated to any differential knowledge b/w the parties. 3rd Rstmt. §17 com. i. “the P can invoke res ipsa even though the D is as ignorant of the facts of the accident as the P is.”
Conditional res ipsa loquitur. In malpractice cases, the causation question gives rise to a two-step inquiry: 1) was the patients death or injury caused by the Ds conduct or a natural event & 2) whether the D was negligent. In dealing with these cases, res ipsa loquitur may not be appropriate for the first part of the inquiry, but could be used for the second in thos cases of physician causation under the doctrine of conditional res ipsa loquitur. 

Res ipsa loquitur and multiple Ds. 

Chin v. St. Barnabas Medical Center, (N.J. 1999) – reaffirmed Anderson. Decedent died from a massive air embolism during a routine diagnostic hysteroscopy. Procedure used to determine abnormalities in the uterus. One of two nurses pumped gas instead of fluid into woman, couldn’t tell who. Judge said that at least one D had to be found responsible for the loss. Jury found that the two nurses, treating physician, and the hospital should divide the loss. Judgment upheld on appeal
Darrah v. Bryan Memorial Hospital, (neb. 1998). P had ulnar nerve damage where iv was inserted after operation. Ct refused the res ipsa loquitur instruction b/c the damage could have occurred during or after surgery while hospitalized at BMH. Requirement of exclusive control could not be met.
Statutory modification of res ipsa loquitur in medical malpractice cases. Doctrine seems more attractive then before b/c as medical knowledge increases, the faction of unexplained accidents tends to diminish so fewer cases can be chalked up to Acts of God. Res ipsa loquitur has led medical groups to fear that the doctrine will become the opening wedge to a doctrine of strict liability that does not function well in medical malpractice contexts. To limit its scope medical groups have sough passage of statutes.

VII. P’s CONDUCT

A. Introduction

Ways that the Ps own conduct affects her right to recover damages for the harm she has suffered. When the P is the only person involved in bringing about the accident, the D can simply deny his own responsibility and say truthfully that the P was the sole cause of her own harm. Since P has failed to make out a prima facie case, her contributory negligence or assumption of risk need never be raised as independent affirmative defenses. Ds objection amounts to a general denial that the D had anything to do with the matter. Also P can be at fault if “Ps own involvement in bringing about the injury disentitled her in whole or in part from recovering damages?” Two major versions of the “Ps own conduct” defense are contributory negligence and assumption of risk. Contributory negligence – est. when the P has not taken reasonable care and in consequence of default suffers injury. Assumption of risk – asks whether the P has deliberately and voluntarily encountered a known risk created by the Ds negligence

B. Contributory Negligence

2nd rstmt. §463 – “contributory negligence is conduct on the part of the P which falls below the standard wo which he should conform for his own protection, and which is a legally contributing cause co-operating with the negligence of the D in bringing about the Ps harm. 

3rd Rstmt. GP §7– the law of negligence takes into account “an unexpected emergency requiring rapid response” 

2nd Rstmt. §465. Relation b/w harm and Ps negligence

1. Ps negligence is a legally contributing cause of his harm if, but only if, it is a substantial factor in bringing about his harm and there is no rule restricting his responsibility for it

2. the rules which determine the cause relation b/w the Ps negligent conduct and the harm resulting to him are the same as those determining the causal relation b/w the Ds negligent conduct and resulting harm to others

Burden of proof on contributory negligence. D bears the burden of proof on the issues of contributory negligence and its causal relationship to the Ps harm. States used to make P prove there was no contributory negligence, probably b/c of times when an intervening actor (could be P) severed the causal connection b/w the Ps harm and the Ds negligence. Courts at first shifted the burden back to the Ds in death cases, and overtime we got the current rule. 

Contributory Negligence – is conduct on the part of the P that is contributing cause to her own injuries and that falls below the standard to which she is required to conform for her own protection

Prima Facie Case: Contributory Neg.

· similar to the prima facie case for negligence, except that the duty here is not owed to any other person, rather it is a duty to ex. due care in the circumstances to avoid one’s own injury at the hands of another

· there is no requirement of an act; the duty of self-protection always exists and is often violated by unreasonable inaction in the fact of danger

1. General standard of care: the Ps conduct is always measured by what the reasonable person would have done under the same or similar circumstances

a. Children – most modern courts instruct the jury to consider the behavior of P in light of her age and circumstances

b. Forgetfulness – Momentary forgetfulness is not contributory neg. as a matter of law but is a question for the jury

c. Exception – an adult P who is unstable need only act reasonably within her limits. Custodial Care. Padula v. State, (N.Y. 1979). Ps were in Narcotic rehab. Center and b/c of Ds negligence got into printing room and got the ditto fluid which is rich in alcohol. They mixed it with tang and one guy died and another one b/c blind. Ct. of app. said suit was not barred b/c actions done under an irresistible impulse, even w/o proof of mental disease, do not sever causal connection. They drank it after reading a warning that death or blindness could happen, not responsible they had an addiction and were there to be watched.
2. Statutory Standards of Care – whether the P has complied w/ statutes enacted for her own protection, whether the violation of such statutes will necessarily affect her claim

a. Contributory negligence per se – P violated a statute designed for her own protection as well as the protection of others, the violation by itself may est. duty and breach

b. Violation must be contributing cause – violation must be a contributing cause to the accident – ie driving w/o driver’s license is NOT contributory neg. 

c. EXCEPTION: P member of class needing special protection – so if the statutory objective would be defeated if the Ps fault were held to be a defense – the Ps violation of the statute may be disregarded. Osborne v. Salvation Army, (2d Cir. 1939). P was ordered by D, which was home for unemployed an destitute men, to clean windows, but not given safety equipment as mandated by state statute. P started cleaning w/o safety equipment and became injured. Ct. found that the P was an employee w/in meaning of statute but wouldn’t allow defenses of contributory negligence or assumption of risk b/c he was a member of the class of persons for whose benefit the statute was enacted
d. Common law effect of contributory neg. – at trad. Common law, a Ps contributory neg. was an absolute and complete bar to any recovery for the neg. of the D. this was true even if the Ps neg. was very slight when compared to the neg. of the D

i. NOTE: contributory neg. was a defense only to neg. NOT to intentional torts – almost every state has adopted comparative neg. 

What’s modern economic term used to describe a D who knew, and hid it from P, so has trapped them. Asymmetrical information. Modern law – if you have a trap and you are a Ps lawyer you go for summary judgment, but since the signal doesn’t come out from the condition its easy to say you are innocent party. If its open and obvious like the tongue case, then there are real obvious things there. If there is asymmetric information then the D is in trouble. Try to overcome the downstream presumption by showing long exposure, innocent appearance, short use, etc.

Butterfield v. Forrester: P was riding his horse down the street while it was getting dark but it was light enough for him to discern an obstruction in the road.  D had placed a pole in the road to make repairs to his house.  If the P had not been riding so fast he might have avoided the pole but he rode against it and fell w/ his horse and was injured.  P brings an action against D. Crt. holds for D b/c one person’s negligence will not dispense with another’s duty to use ordinary care.  P not using ordinary care, P cannot recover.

Does the court say its in plain view? They were evasive and said there was enough light to “discern” that the obstruction was there – which basically means it was visible but not obvious. Key function of argument. When you have one person making the obstruction, and another one is going to fast, then you get 0 – 1 with liability when it. If the D doesn’t know what’s about to happen – you end up with a dual ignorance thing – so maybe both are off. The tendency tends to go toward the person who has the better ability of knowing what will happen

Beems v. Chicago, Rock Island & Peoria R.R: P was a brakeman for D and in an effort to uncouple the cars, was killed.  When he went to uncouple them, the cars were moving at an improper speed.  After 1st attempt, he came from between the cars and signaled directions to check their speed.  He was authorized not to wait to see if his instruction was obeyed and thus made his 2nd attempt and was killed.  Crt. holds that P is not CN if signaled for the car speed to be checked and was authorized to proceed w/o waiting for his instruction to be followed.  Whatever P’s condition (foot stuck), it doesn’t excuse D’s negligence.

Epstein thinks they got it right. The moment you have asymmetrical roles in fully cooperative relationship you have to figure out what the duties are for each parties, and custom will help that. There is a shared understanding that the engineer should have slowed down – the P says the D goofed and the P didn’t. The court seems to be finding that.

Gyerman v. US Lines Co.  π was a long shore man breaking down sacks of fishmeal into stacks. π warned D’s clerk, but not his supervisor or union (as is custom), that the bags were not properly arranged and were dangerous.  D said nothing could be done, and the π went back to work. P was later injured when a sack fell on him.  Crt. held for P b/c no evidence shows that anything different would have happened had the π told his supervisor and union.  The Δ does not offer evidence showing that the failure to report was the substantial cause in bringing about the fall of sacks (D has burden of proving Cn b/c it is an affirmative defense)

Court has a long discussion on the actual causation issue. If you had gone to the supervisor, would they have made the change? Is that the right question to ask if trying to determine causation or wrong one? What does the contract say? Suppose you could est. conclusively that they tried to hurt the P. D still wins b/c the contract provides that if a) he tells and b) the committee says nothing can be done and he thinks that he’s at risk – he should have not done the work. All this stuff about what they do is irrelevant, only thing you have to ask is would he be subject to penalty if he lost. Gives him an absolute option to go away for good faith. Even if guy loses what he should he get? Medical bills through worker’s comp. stuff.

LeRoy Fibre v. Chicago, Milwaukee & St. Paul RR: P stored approx. straw in 230 stacks on his own land approx. 70’ from the RR and 2nd row approx. 85’. A high wind carried sparks from RR to the stacks which ignited and burned everything. Crt. held for  P who was not CN.  Although the property adjoining D’s right of way is subject to some risks, it is not subject to risks created by the wrongful use of  D’s property or its negligent operation of trains.  For P to be CN, must impose on P a duty to use his land in a manner that it couldn’t be harmed by the wrongs of another – this is dumb! The rule is “the rights of one man in the use of his property cannot be limited by the wrongs of another. ”

Reciprocal Causation. Above case illustrates the close connection b/w property rights and causation. Issue of contributory negligence can’t arise b/c the P has done nothing to invade physically the RRs right of way.

Derheim v. N. Fiorito Co: (Wash. 1972)P injured when hit by D making an illegal left turn.  D attempted to raise CN defense on grounds that P was not wearing his seat belt. Trial judge refused to allow D to amend his answer and raise CN and also refused to allow D to bring in experts on the subject.  Crt. holds for P b/c “buckling up” occurs before D’s negligence, as opposed to CN which is considered conduct contributing to the accident.  Also, CN would bar P from any recover in WA so it would be unjust to find CN in a seat belt case. Crt. also holds that if seat belts are used in determining CN, court would have to look at all safety precautions installed on P’s car.
e. EXCEPTION – last clear chance doctrine – to soften the complete defense rule for contributory neg., courts held that a Ps contributory neg. would not bar or reduce recovery if the D, immediately prior to the accident, had the last clear chance to avoid the accident and failed to do so

i. Helpless peril cases – P placed self in position of danger from which she was powerless to extricate herself by the Ex. of reasonable care

ii. Inattentive peril cases – P, through contributory neg. placed herself in a situation of peril, but from which she could have extricated herself by the ex. of reasonable care practically up to the moment of injury but did not b/c she was unaware that the harm was about to occur. The overwhelming weight of authority required that the D have had actual knowledge of the Ps presence in time to have avoided the accident by due care before last clear chance applied

2nd Rstmt. Of Torts §503(3)(1965) – “A P whose conduct is reckless disregard of her own safety is barred from recovery against a D whose reckless disregard of the Ps safety is a legal cause of the Ps harm.

American Law Institute, 2nd Rstmt of Torts (1966)

§ 479 Last Clear chance: Helpless P

- A P who has negligently subjected himself to a risk of harm from the Ds subsequent neg. may recover for harm cuased thereby if, immediately preceding the harm,

a) the P is unable to avoid it be ex. of reasonable vigilance and care, and

b) the D is negligent in failing to utilize with reasonable care and competence his then existing opportunity to avoid the harm, when he


i) knows of the Ps situation and realizes or has reason to realize the peril involved in it or


ii) would discover the situation and thus have reason to realize the peril, if he were to ex. the vigilance which it is then his duty to the P to ex.

§480 Last Clear Chance: Inattentive P

1) A P who, by the ex. of reasonable vigilance, could discover the danger created by the Ds negligence in time to avoide the harm to him, can recover if, but only if the D

a) knows of the Ps situation, and

b) realizes or has reason to realize that the P is inattentive and therefore unlikely to discover his peril in time to avoid  the harm and

c) thereafter is negligent in failing to utilize with reasonable care and competence his then existing opportunity to avoid the harm

Fuller v. Illinois Central RR: P was riding his wagon over a RR crossing.  He had his head down and did not stop, look, or listen to Ds oncoming train.  A saw P at 660’ and could’ve stopped w/in 200’ but didn’t. D blew train’s whistle w/ approx. 20 sec. but P didn’t move thus P was hit and died. In response to a CN defense by D, P alleges that D had last clear chance to avoid the accident. Crt. holds for P b/c the party who has the last clear opportunity of avoiding the accident, notwithstanding the negligence of his opponent, is considered solely responsible for it. P may be guilty of CN but since D has last clear chance, CN defense is null.  
Sequential Contract. The doctrine of the last clear chance addresses the problem of sequential conduct, that is, situations in which the action of one party takes place after the other person has completed his conduct or has irrevocably committed itself to a given course of conduct. 

Reckless P v. reckless D. Last clear chance rule raises puzzles even after rise of comparative neg. Washington Metropolitan Area Authority v. Johnson, (DC Ct. App. 1999).  Decedent flung herself onto tracks and was killed by drunk conductor. Court refused to apply the doctrine to a P who had voluntarily invited the particular harm that occurred, even if the conduct was deficient.

Dissent: “undermines the policies which result in imposition of liability in those situations where the D has the last clear chance to avoid injury by ex. reasonable.”

C. Imputed Contributory Negligence – SKIPPED THIS!!!

Imputed Contributory Neg. – it is imputed in only three major situations

1) master-servant – a servant’s neg. may be imputed to the master

2) Joint enterprise – if P and X are engaged in a joint enterprise and due to the combined neg. of both X and a third person (D) p is injured, X’s neg. will be imputed to P to bar her recovery against D

3) cases in which the P is suing b/c of an injury to someone else – in actions brought for wrongful death, for loss of consortium, or for bystander emotional distress, most courts will impute to the p the negligence of the person killed or injured

4) Distinguish – bailees – most courts do NOT impute the neg. of a bailee in suits brought by the bailor against a third party

5) Distinguish – spouses – Neg. or assumption of risk (below) by one spouse is not imputed to the other so as to bar recovery for injuries rec’d in an accident in which both the first spouse and third party D were negligent

Imputed negligence. LaBier v. Pelletier, (Me. 1995). Mother talked to neighbor and 4 year old hit by car. Trial court instructed jury to return a verdict for the Ps only if the combined causative negligence of the child and his mother was less than that of the D. Maine S.C. found instruction erroneous and set aside the jury’s verdict in favor of the D and remanded a new trial. 2nd Rstmt. §488 provides that “a child who suffers physical harm is not barred from recovery by the negligence of his parent, either in the parent’s custody of the child or otherwise. ” Other states have rejected imputed parental negligence by statute.

D. Assumption of Risk

1. General rule – if the P expressly or impliedly consents to confront the harm from a particular risk created by the D, the p is held to have assumed that risk and thus is barred from any recovery for negligence. In every case it must be shown that P 1) recognized and understood the particular risk or danger involved and 2) voluntarily chose to encounter it

a. Note – consent to risk of harm essential – mere heedlessness of or indifference to the risk is insufficient to est. assumption of the risk; P must actually consent for the defense to succeed

b. Application – the firefighter’s rule - when police are hurt while responding to some emergency or when in some dangerous situation, they are almost universally barred from suing the persons whose acts brought about the emergency

2. Assumption of risk by agreement – “exculpatory clauses” – where the relationship b/w the p and D arises out of a contract the D my attempt to limit or exclude liability in advance by the use of so-called exculpatory provisions 

a. Offer and acceptance program – must be determined that the provision is part of the contract – usually requires a showing that the provision was printed in large type, or that there were large signs posted calling attention to the limitation on liability

b. Limitation - adhesion contract – assuming the provision is deemed part of the contract its enforceability may depend on the bargaining position of the parties

i. Equal bargaining positions – if they are equal then exculpatory provisions are usually upheld

ii. Unequal bargaining positions – public policy limitations – if it appears that one party set all terms to the contract and the other had no opportunity to negotiate, - so-called adhesion contracts, provisions that would exclude or limit liability may be held invalid as a violation of public policy. Obstetrics & Gynecologists v. Pepper:  P was seeking contraception from D’s clinic.  Before P could see D, D required P to sign an ADR agreement, which waived P’s right to a jury.  P has no recollection of signing the document. After taking contraceptive, P suffered a “cerebral incident” which P claims was caused by D’s negligence in prescribing meds against her medical history. P brings suit for negligence and D brings up ADR agreement. Crt. holds for P b/c they find an adhesion contract in the ADR agreement.  An adhesion contract need not be unenforceable if it falls w/n the reasonable expectations of the weaker or “adhering” party and is not unduly oppressive.  Courts will not enforce against an adhering party a provision limiting the duties of liabilities of the stronger party absent plain and clear notification of the terms and understanding consent.
c. Limitation – Intentional torts – exculpatory provisions are enforceable only w/ respect to negligence claims – can never be used to excuse a tortfeasor from liability for intentional or wanton or reckless torts

3. Implied assumption of the risk by conduct – in the absence of any contract, the issue is whether the P, but conduct, can be held to have voluntarily assumed the particular risk involved 

a. Subjective test – Ps knowledge of the danger and voluntary exposure to it are measured subjectively – however Ps subjective state of mind may be determined from external manifestations – words, conduct, etc.

i. Limitation – P must fully appreciate risk – so no assumption of risk where, due to age or inexperience, the p does not in fact comprehend the danger – even though a reasonable person might have

ii. Distinguish – extraordinary risks – one who participates in sporting events does not impliedly assume the risk of an opponent’s flagrant violations of the rules that result in serious injuries

b. Knowledge of specific danger – must be shown that the P was aware of the particular risk by which she was injured, not merely of danger generally

c. Voluntary assumption – Ps conduct must likewise manifest a voluntary choice to encounter the risk involved

i. Application – it appears that the Ps decision was dictated by necessity, force or fraud, there is no assumption of the risk

ii. And Note – the P is not required to surrender a valuable legal right simply b/c Ds conduct has threatened her with harm if the right is ex. 

4. Exception – no assumption of risk where P is member of statutorily protected class

a. Where the Ds negligence consists of violation of a statute designed for the protection of a certain class of persons, a P who is a member of that class is deemed legally incapable of assuming the risk – either expressly or by implication

5. Distinguish – Ps neg. – there may be both negligence by the P and assumption of risk by the P in the same case. Under comparative neg. most courts hold that if the D has been negligent, any negligence by the p is to be compared to that of the D – even if th eps negligence is deliberate

6. Minority view – abolition of implied assumption of risk  - a growing number of states have concluded that implied assumption fo risk is not a useful doctrine and have therefore abolished it

a. Effect – defenses limited – in these states, once the prima facie case of neg. is est. against the D, the only defense available is that the P behaved unreasonably

b. Primary and Secondary assumption of risk – a few states tend to follow the minority approach just stated but instead of speaking directly of duty and contributory neg., they speak instead of primary and secondary assumption of risk – these issues are exactly the same despite the different language

i. Primary assumption of risk – involves a determination that the D has met whatever duty the court thinks appropriate to impose – and thus there is no basis for any liability

ii. Secondary assumption of risk – court has found a duty of due care and breach – if the D asserts that the p has also acted unreasonably, the issue is one of contributory neg. Although some courts refer to this issue as secondary assumption of risk, it operates exactly as does comparative negligence in that state – either to reduce or possibly bar recovery

Large body of cases uniformly uses the assumption of risk defense to deny recovery to spectators injured at sporting events. Two levels: 1. wholesale level - courts hold that all spectators share the common knowledge of injury from attending these events & 2. retail level – particularized evidence tends to confirm that any individual P had this knowledge. Assumption of risk may be found if P knew or reasonably should have known of the risk, notwithstanding that a reasonably prudent man would have continued to the face of the risk. Fireman’s rule – covers police officers and other public officials charged with the maintenance of public order – when a public officer responds to a firm alarm or a request for police assistance brought about by the negligent or indeed criminal conduct of the D, recovery is barred for injuries thereby incurred. Based on assumption of risk “one who has knowingly and voluntarily confronted a hazard cannot recover for injuries sustained thereby

Lamson v. American Axe & Tool: P employed by D to paint hatchets for many years.  A year before accident, D installed new racks to hold hatchets, which were not as safe as the racks previously used.  P complained to D about safety of new racks but he was told to either work with them or lose his job.  The accident P feared occurred and he was injured. Crt. hold for D b/c P knew and understood the risks and voluntarily continued to work.  Fear or loosing one’s job is not sufficient to remove the voluntariness of his consent – assumption of risk!
The fellow servant rule. Original version of the assumption of risk defense was embodied in the common employment or fellow servant rule endorsed by C.J. Shaw in Farwell v. Boston & Worcester RR Corp., (1842). D employed P as engineer and while working P lost right hand when another worker carelessly threw the wrong switch down the line. Employer had not been neg., so court had to figure out if RR could be charged with neg. of its employee in an action brought by a fellow worker. Ct.  said a stranger would be able, but denied principle to P who had assumed the risk. “It was a voluntary undertaking by the P, with a full knowledge of the risks incident to the employment, and the loss was sustained by means of an ordinary casualty, caused by the neg. of another worker” and “loss has to be deemed a pure accident. ” Shaw extended the fellow servant rule in Farwell from just employees who worked face to face with one another, to employees who worked in different departments of the same business. Critics denounced the fellow servant rule - Basically said a small number of judges made a bad rule, and no one thinks its really a good idea.

Risk premium. Farwell and Smith alluded to the possibility that higher wages compensate for risky employment. Much modern research holds that workers in dangerous employments receive a “risk premium” to cover their added risk before any loss occurs

Murphy v. Steeplechase Amusement Co: (N.Y. 1929) P was attendant at amusement park where the Flopper was a main attraction.  The ride had a conveyer belt on an incline on which people would sit/stand and fall off.  P got on the Flopper, fell off and broke his kneecap. P brings an action for negligence. Crt. reverses for D b/c P knew dangers of the ride and saw people falling off before he boarded. No additional warnings were necessary since P could observe all risks; the point of ride is to “flop” off.  The ride never malfunctioned and the amount of injuries caused by the ride historically is negligible. P assumed risk. 

E. Comparative Negligence

· Doctrine – now adopted by virtually all states by statute or judicially – rejects the notion that contributory neg. is always a complete bar to recovery by the P

· Comparative neg. approach attempts to individualize accident recoveries by placing the economic sting on the parties in proportion to their fault

· In every case where contributory neg. is shown, the trier of fact must make a special finding on the degree of fault of each party’s neg, and the Ps damages are reduced accordingly, or sometimes barred

1. Pure v. Partial Comparative Neg. 

a. Pure – allows the p to recover a percentage of her damages even if her own neg. exceeds that of the D

b. Partial – most states recognize only “partial” comparative neg, in that they deny any recovery to a P whose own negligence passes some threshold level: a) 49% limit plans – deny recovery to P if her neg is equal to or exceeds the D; b) 50% limit plans, some jurisdictions turn this around and allow the p to recover if Ds neg. equals or exeeds that of the P; c) multiple Ds – if several Ds, but aren’t jointly liable most states following the partial approach hold the ps neg. must be less than that of any D, but some states allow aggregation of Ds percentages. Bradley v. Appalachian Power Co., (W. Va. 1979). W.V. S.C. adopted comparative negligence by judicial action but declined to follow Li in its choice of the pure form. Basically the court is “in the field of tort law we are not willing to abandon the concept that where a party substantially contributes to his own damages, he should not be permitted to recover for any part of them.” So modify to provide that a party is not barred from recovering damages in a tort so long as his negligence or fault does not equal or exceed the combined negligence or fault of the other parties involved in the accident
2. Impact of comparative neg. doctrine on other rules

a. Last Clear Chance – Ds neg. as a whole is compared to that of the P. so the doctrine of last clear chance is usually abolished under comparative neg.

b. Wanton or reckless conduct by D – most states have ruled that a negligent Ps damages can be reduced even if the Ds conduct was “reckless” “wanton” or “grossly negligent”

i. Distinguish – intentional tort by D – Ps neg. will not be considered if the D has committed an intentional wrong

ii. Dist. – intentional act by one party combined with neg. by other party – courts are split

1. Better View – noncomparison – the Ds negligence encompassed the very risk of attack and should not be reduced when the foreseeable risk comes to pass

2. Other View – comparison – some states think it unfair to compare only negligent conduct while leaving the intentional acts out of consideration

c. distinguish – reckless P – in a “pure” comparative neg. state a reckless P may recover some damages from a negligent D

3. avoidable consequences – Ps unreasonable failure to mitigate damages caused by the Ds negligence will serve to decrease the Ps damages rather than bar recovery

a. Failure to wear safety belt – in states mandating the use of safety belts, evidence of failure to wear one can be admitted – if no mandate exists most states won’t let the failure to wear one in as evidence

4. Jury instructions – courts are split over whether the jury in a comparative neg. case should be told about how the law works 

5. Imputation of comparative neg. – led some courts to alter rules to permite imputation of negligence

6. Rescuers – although some states have concluded that rescuers no longer need any special protection, in light of comparative negligence, most courts have retained the earlier rule 

7. Intoxicated Ps – some states have concluded that allowing partial recovery to a drunk P against a negligent tavernkeeper or liquor vendor will serve to discourage Ds negligence in these cases

8. Res ipsa Loquitur – most states have concluded that the P need no longer show freedom form contributory neg. as part of the res ipsa case

9. Punitive damages – a P may not recover punitive damages where the jury has attributed more fault to the P than to the D

Li v. Yellow Cab Co. of California: P attempted to make a left turn to cross three lanes of oncoming traffic in order to enter a service station.  D’s driver was speeding when he ran a yellow light just before striking P’s car.  P sues for personal injuries, alleging negligence. Crt. reverses trial court’s finding of CN and eliminates the CN defense in CA (complete bar to recovery).  Crt. holds that liability for damage should be borne by those whose negligence caused it in direct proportion to their respective fault thus CN defense judicially eliminated.

Why is it that the no recovery rule is preferable to the full recovery rule? B/c you initially cause the first problem. The whole point is the moment you say is contributory negligence, your negligence and deviation from traffic laws have contributing to the injury. What’s advantage of 0/1 solution. Get nothing in joint losses. Why do you like contributory negligence – is simple. One argument is that contributory negligence is the cheapest thing. If we abolish contributory negligence, what will that do to the accident rate? Probably nothing.

Comparative negligence in admiralty. Traditionally, courts of admiralty apportioned damages under a rule of “divided damages” whereby an equal division of property damage was required whenever two ships were guilty of negligence, regardless of the degrees of fault. U.S. v. Reliable transfer Co., (1975). Ps tanker crashed into rocks after captain failed dangerous turning maneuvers in part b/c the coast guard didn’t maintain its breakwater lights. District court found the coast guard to be 25% responsible and P 75%, but b/c of the admiralty rules divided the damages equally. S.C. struck down this rule in favor of pure form of comparative negligence (2 mnths before Li v. Yellow Cab). Divided damages only survived “when the parties are equally at fault or when its not possible fairly to measure the comparative degree of their fault”

3rd Rstmt. – Apportionment of Liability 
§7 Effect of Ps negligence when P suffers an indivisible injury
1. Ps negligence (or the negligence of another person for whose negligence the P is responsible) that is a legal cause of an indivisible injury to the P reduces the Ps recovery in proportion to the share of responsibility the factfinder assigns to the P (or other person for whose negligence the P is responsible)
VIII. MULTIPLE Ds: JOINT, SEVERAL, and VICARIOUS LIABILITY

A. Introduction

Joint liability implies that each of several Ds is responsible for the entire loss that almost by definition they all caused in part. Several liability – holds each D responsible only for his proportionate share of the loss. If the P sues two Ds, a jointly liable D must answer for the full loss, while the severally liable D can only be held liable for his share. Vicarious liability – one person, the employer, bears responsibility solely for what another party – the employee – has done. Do not involve two independent causal agents, each partially responsible for the harm. 

B. Joint and Several Liability

3rd Rsmt. AL §21 – if a D est. that a judgement for contribution cannot be collected fully from another D, the court reallocates the uncollectible portion of the damage to all other parties, including the P, in proportion to the percentages of comparative responsibility assigned to the other parties

· Various rules evolved at common law to cover “joint tortfeasors” – persons who have 

· Acted in concert (by agreement) for the purpose of causing the Ps injury; or

· Acted entirely independently but whose acts have caused a single indivisible injury to the P 

· Joint tortfeasors were traditionally jointly and severally liable for the harm they caused (i.e the P could sue any one or more and recover her full damages from the tortfeasor sued) American Motorcycle Association v. Superior Court: 1978– CA- Glen Gregos was injured during a cycle meet and brought an action against AMA, π, for damages.  AMA found liable damages awarded.  AMA then cross-complained for partial indemnity agts. Gregos’ parents for their negligent supervision of Gregos.  The cross-complaint was dismissed, and AMA appealed.  Crt. holds for D b/c a cmN standard doesn’t abolish JSL! If P and parents are both liable under JSL, then P can choose to recover from AMA if he wants (he won’t collect against his parents!).
· NOTE: where there is indivisible injury, simultaneous conduct may not be necessary to a finding of joint and several liability

1. Joint and Several Liability – some 40 states have enacted some form of limitation on joint and several liability

a. Abolition – 10 state shave abolished it entirely – several more have abolished it for all noneconomic damages, and several more have done so for all cases in which the P is found to have been comparatively negligent

b. Limitations based on Ds degree of fault – a number of states have decided that the fault percentages should control the abolition or restriction of joint and several liability 

c. Exceptions based on nature of tort – some states that have curtailed joint and several liability provide that it will still be available in cases involveing certain kinds of torts (i.e. still applies if Ds acted w/ a common plan, if they committed an intentional tort, or if the action involves defective products, toxic substances, or hazardous waste

2. Judgment and Satisfaction – an unsatisfied judgment against one of several joint tortfeasors does not bar the Ps action against the others, however the satisfaction of a judgment against one tortfeasor extinguishes the cause of action and bars any later suit for a greater or additional amount against any of the tothers

3. Releases – Early rule – some courts originally held that a claim or judgment was extinguished if p released one of several joint tortfeasors. 

a. Rejection of early rule – a growing number of states have by statute rejected this rule entirely

b. Avoidance of early rule – many courts have circumvented the doctrine that a release of one releases all joint tortfeasors by upholding a release w/reservation of rights or by permitting a covenant not to sue

4. Contribution

a. Common law – no contribution – common law rule was that “no contribution is allowed b/w joint tortfeasors” – meaning that if a judgment was recovered and satisfied against one tortfeasor he had no right to recover from the others their pro rata share. Union Stock Yards Co. of Omaha v. Chicago, Burlington, & Quincy R.r. (1905). AUTOMATIC RELASE RULE – HAS BEEN REJECTED. P was responsible for moving the switching cars for the D RR in its yard. One of the cars had a defective nut which the P could have discovered by reasonable inspection. Both parties were negligent in failing to carry out the inspection and as a consequence the Ps employee was injured. P paid employee damages and sought recovery from D. General principle of law is well settled that one of several wrongdoers can’t recover against another wrongdoer, although he may have been compelled to pay all the damages for the wrong done. However there have been exceptions where recovery over has been permitted for indemnity against the property owner, the principal wrongdoer, whose neg. was the real cause of the injury. Judgment for D, doesn’t fit within the exception. 
b. Modern Law – contribution allowed in negligence cases – virtually all states permit contribution among negligent (but not intentional) joint tortfeasors – thus contribution is not allowed where punitive damages are awarded 

i. NOTE: contribution operates only in systems that apply joint and several liability

c. Impact of comparative neg. – a number of states have retained the rule of joint and several liability among joint tortfeasors notwithstanding the adoption of comparative neg. the purpose of comparative neg. is to protect neg. Ps against the harshness of the “all or nothing” rule of contributory neg., rather than to eliminate joint and several liability

d. Limitation – joint and several liability may be inconsistent w/ the rationale of market share liability if the goal is to match an individual Ds total liability to its market share

Evangelatos v. Superior Court (Cal. 1988). Recent decisions make clear that if one or more tortfeasors prove to be insolvent and are not able to bear their fair share of the loss, the shortfall created by such insolvency should be apportioned equitably among the remaining culpable parties – both Ds and Ps

McDermott, Inc. v. AmClyde & River Don Castings, Ltd. (1994). Construction accident in the Gulf of Mexico gave rise to this admiralty case. Before trial P settled with 3 of Ds for 1 million, but Ds didn’t settle and case went to trial. Jury assessed Ps loss at 2.1 milling and 32% of damages were allocated to AmClyde and 38% to River Don Castings. The rule is that the Ds pay only their share of the judgment and its consistent w/reliable transfer. Generally agreed that when a P settles with one of several joint tortfeasors, the nonsettling Ds are entitled to a credit for that settlement.

C. Vicarious Liability

Duty to Control third persons – D may be held liable for nonfeasance – failure to control the conduct of third persons over whome the D had the power of control

1. Distinguish direct liability from vicarious liability – if the D is present at the time of the third person’s wrongful conduct, his failure to ex. control to sop the conduct may be an act of negligence on his own part – if the D is NOT present, he may be charged w/ liability for the acts of third persons only in limited situations. These latter cases including imputing the third person’s act to the D, who is said to be vicariously liable

2. Bailment cases – liability based on bailor’s neg. – if the bailor of chattels permits the bailee to use them, the bailor has a right to control the use and will be liable in two situations for failure to ex. due care to prevent the intentional or negligent acts of the bailee while using the bailed chattel: 1) committed in bailor’s presence and 2) Negligent entrustment doctrine – knows or should know the bailee is likely to cause harm to others

a. EXCEPTION: some jurisdictions the presence of the owner in the care as a passenger does not necessarily impose a duty to control the driver, but it may be a factor to consider

b. Dist. – nonowner passenger – normally has no duty to the driver or to 3rd parties to advise the drier in the operation fo the vehicle

c. GENERAL RULE: a bailor who has ex. reasonable care in the selection fo the bailee is not liable for negligent or intentional harm inflicted by the bailee outside the bailor’s presence (MORE NOTS ON THIS IN GILBERT’S if NECESSARY PG. 122)

3. Master-servant cases

a. Liability based on employer’s own negligence – if an employee’s torts can’t be imputed to the employer under respondeat superior (b/c outside scope of employment) consider whether the employer can be held liable on the basis of the employer’s own negligence. Two possible theories:

i. Failure to control acts in employer’s presence: an employer owes an affirmative duty to use due care to control the conduct of his employees in his presence

ii. Negligent hiring of employee – an employer may be held liable for willful or criminal actions of an employee if the employer should reasonable have foreseen such tortuous action by the employee, even if the action was outside the scope of the emplooyee’s job duties

b. Doctrine of Respondeat Superior – vicarious liability – an employer is vicariously liable for any tortuous acts committed by his employee w/in the scope of employment – this rule of agency law applies whether the acts were committed in the presence of the employer or otherwise 

i. Crucial requirement – scope of employment – respondeat superior does not apply to torts committed by the employee outside the scope of employment

ii. Application – intentional torts – batteries and other intentional torts committed by an employee may be w/in the scope of employment if the employee’s duties involve the use of physical force on others or force to further the employer’s interest

iii. Employee’s immunity from tort liability immaterial – so an employer can be held liable for torts committed by his employee w/in the scope of employment even if the employee is immune

4. independent contractor cases

a. liability based on employer’s own negligence – an employer may be held directly liable for the torts of an independent contractor if the employer has failed to ex. due care in selecting a competent contractor – this is liability imposed for the employer’s own negligence, and it is immaterial whether there is also a basis for imposing vicarious liability 

b. Vicarious liability – as a general rule, one who employs an independent contractor will NOT be held vicariously liable for the negligent conduct of the independent contractor – even while the independent contractor is action w/in the scope of the contract 

i. Exceptions:

1. nondelegable duties – if the employer’s duty is nondelegable as a matter of law, the employer can’t avoid liability by hiring an independent contractor to perform 

a. duty to maintain automobile

b. duty to maintain public premises

c. health are providers

d. other nondelegable duties – include the duty to provide employees w/ a safe place ot work, to refrain from obstructing a public highway, and to afford lateral support to adjacent land, as well as the duty of a carrier to transport its passengers carefully and that of a landlord to maintain common passageways. An employer will be vicariously liable for the negligence of an independent contractor in connection with the performance of any of these obligations

2. Dangerous activities – peculiar risk doctrine – if the activity involved is so intrinsically dangerous that the employer should realize that it involves a peculiar risk of physical harm, the employer cannot avoid liability by hiring an independent contractor to perform 

3. Contractor’s assumption of liability does not overcome exception – if the case comes w/in the nondelegable duty or dangerous activity exceptions, the fact that the independent contract has (by contract) assumed all risks in connection w/ performance does no insulate the employer from liability to third persons injured by the contractor’s negligence

ii. Collateral negligence – exception to exception

1. employer who would otherwise be liable under the nondelegable duty or dangerous activity exceptions may nevertheless escape liability if the independent contractor’s negligence is considered “collateral” to the special risk that gives rise to vicarious liability in the first place

5. Partners and joint venturers – persons who engage in joint enterprise are vicariously liable for the conduct of the other member w/in the scope of the enterprise – b/c those in the enterprise have an equal right to control its operation

a. Requirements – a joint enterprise requires: 1) a mutual right to control, the management or operation of the enterprise; and 2) in some jurisdictions, a common business purpose in which all persons involved have a mutual interest

b. Application – car trips – a frequent issue is whether there is a joint enterprise b/w the owner of a car and a rider when they have embarked on a “share the expenses” trip, having reached some sort of agreement that they will take turns driving – NOTE: some courts hold this to be a joint accident, so if there is an accident the P can bring suit against either party, regardless of who is driving – BUT NOTE: other states refuse to find a joint enterprise unless a business purpose is involved

6. Liability of parent for torts of child

a. Common law rule – no vicarous liability 

i. Statutory changes – in certain circumstances a statute has been passed imposing vicarious liability

b. Liability based on parent’s own negligence – a parent – or anyone having care or custody of a child – can be held liable for injuries caused by the child if the parent himself was negligent. These are cases based on the parent’s own liability and not any imputed or vicarous liability. Parent may be liable for:

i. Failing to control the acts of the child committed in the parent’s presence

ii. Failing to ex. reasonable care to protect against the child’s known dangerous tendencies

iii. Failing to warn others w/ whom the child is likely to come into contact about child’s known dangerous tendencies

iv. Failing to prevent child’s foreseeable use of inherently dangerous instrumentalities

v. Negligent entrustments

7. Liability of tavernkeeper

a. Common law rule – no liability – seller of alcohol wasn’t liable for injuries resulting from the purchaser’s intoxication – whether the injuries were sustaind by the purchaser or by another as the result of the purchaser’s conduct

b. Statutory undermining of common law rule – dram shop acts – statutes create a cause of action against the tavernkeeper in favor of third parties injured by an intoxicated patron

i. Recovery is generally limited to injured 3rd parties – only a few statutes allow the intoxicated patron to recover for his own injuries, but many allow the intoxicated person’s spouse to recover for loss of support resulting from injuries to or death of the intoxicated person 

ii. Most statutes are restricted to commercial est. 

iii. Defenses – some jurisdictions do not recognize contributory negligence, comparative neg. or assumption of risk defenses in dram shop action

c. judicial rejection of common law – a growing number of courts have reevaluated the common law rule and have imposed liability on tavernkeepers for injuries inflicted by their intoxicated patrons on others, even w/o a dram shop act

Indemnity

1. Indemnity – a D who is only secondarily liable for the Ps injury, but who is sued and forced to pay a judgment, is entitled to indemnification against the party who is primarily responsible for causing the injury  - indemnity is an equitable remedy granted to prevent the unjust enrichment that would occur if one whose liability was merely secondary could be forced to bear the depts. Of the “real” wrongdoer

a. Application – vicarious liability cases – the most common application of the doctrine is where the responsibility for the Ps injury lies entirely w/ one D, but another has been held vicariously liable for the injury

b. Dist. – contribution – contribution involves wrongdoers who are jointly and severally liable; it requires that each pay his proportionate share. Indemnity involves one who is primarily responsible for an injury; it shifts the entire loss to his shoulders from another who has been compelled to pay it b/c he was secondarily liable thereof

2. Differing Degrees of culpability – in states w/ joint and several liability, indemnity is also available where the Ds are both directly liable to the P, but the degree of their culpability differs greatly

a. Note: D who was only “passively” negligent may be entitled to indemnity from a D who was actively neg

3. Aggravation Cases – if an original neg. tortfeasor has been held liable under proximate cause principles for a drs. Negligent aggravation, the original tortfeasor is entitled to indemnity from the dr. for the aggravation damages

Ira S. Bushey & Sons, Inc. v. United States. While U.S. Coast Guard vessel Tamaroa was being overhauled in a floating drydock located in Brooklyn, a drunken sailor turned some wheels on the drydock wall, opening valves that control flooding of the tanks on one side of the drydock. The ship slid off the blocks and fell against the wall, making parts of the drydock to sink, as well as part of the ship. The activities of the enterprise do not reach into areas where the servant does not create risks different from those attendant on the activities of the community in general. Risk that seamen going and coming from the Tamaroa might cause damage to the drydock is enough to make it fair that the enterprise bear the loss. 

Under vicarious liability it is still necessary to determine which acts fall within the scope of employment. General rule is that respondeat superior covers small deviations, but not large ones. One of the most troublesome areas of vicarious liability concerns intentional harms committed by employees. When a person works for two employers – the rule is that as long as the employee is furthering the business of his general employer by the service rendered to another, there will be no inference of a new relation unless command has been surrendered, and no inference of its surrender from the mere fact of its division. Once the employer has answered for the employee’s wrong to a third paty, he may as the passive and innocent party, recoup his losses against the individual employee whose active neg. caused the original accident and, therefore, the employer’s loss. Owner-consent statutes – allow victim of a tort to sue not only the driver of a vehicle, but also its owner. Principle of vicarious liability also holds each partner to a joint enterprise vicariously liable for the wrongs of another partner. 

Petrovich v. Share Health Plan of Illinois, Inc: (ILL. 1999) P was a patient who was assigned to HMO (D) through her employer.  Off the list of doctors given by HMO, P picked D1 who referred her to the other D2.  P brings a malpractice action against physicians Ds and the HMO for failing to diagnose her tongue cancer in a timely manner.  No VL exists for the actions of ICs but VL may be imposed for the actions of ICs where an agency relationship is established under either the doctrine of apparent authority or implied authority. The court holds that P does have sufficient evidence to bring suit on Ds under apparent authority and implied authority

§427 Negligence as to Danger inherent in the work

· one who employs an independent contractor to do work involving a special danger to others which the employer knows or has reason to know to be inherent in or normal to the work, or which he contemplates or has reason to contemplate when making the contract, is subject to liability for physical harm caused to such others by the contractor’s failure to take reasonable precautions against such danger 

IX. CAUSATION

A. Introduction

· once the P has est. that the D has engaged in some wrongful conduct, she must link that conduct to her harm

· generally raises two distinct issues, which shall be considered in turn: cause in fact and proximate cause

· D did not cause (in fact) any harm that occurred before his wrongful conduct; nor is the D responsible for any harm that was caused by some independent event

· Gets more difficult when the P claims that the Ds conduct hasn’t caused an actual injury, but has increased risk or hazard of injury

· proximate or legal causation – here the issues are not factual but conceptual

· what are the harms attributable to the D whose own actions are combined with those of other persons and natural events

· presupposes that some harmful consequence suffered by the P was caused in fact by the D, at least in the loose sense of “but for” causation

· asks whether the Ds conduct could be regarded as a “substantial factor” in bringing about the Ps harm

· problem of proximate cause can be addressed in two distinct ways

· 1. forward looking approach asks whether the chain of events that in fact occurred was sufficiently foresseable, natural or probably at the outset for the D to be held liable for harm

· 2. starts with the injury and works back toward the wrongful action o the D, seeking to determine whether any act of a third party of the P or any natural event has severed the causeal connection b/w the harm and the Ds wrongful conduct

· the cause in fact issues appear to have gained in importance relative to the proximate-cause issues in the past generation

B. Cause In Fact

The Restatement (Third) on Causation

· the 3rd Rstmt. Abandons much of the previous learning on factual and legal causation, its central provision reads:

· §26. Factual Cause
· an actor’s tortuous conduct must be a factual cause of another’s physical harm for liability to be imposed. Conduct is a factual cause of harm when the harm would not have occurred absent the conduct
· rstmt. Adopts the “but for” standard for factual cause, and notes that the tortuous cause in question need be only one of the relevant causes

· causation is an element of all cases whether based on negligence, strict liability, or intentional harm, and that the burden of proof on causation rests with the P

2nd Rstmt. §433A: Apportionment of Harm to Causes

· 1) Damages for harm are to be apportioned among two or more causes where

· a) there are distinct harms, or

· b) there is a reasonable basis for determining the contribution of each cause to a single harm

· 2) damage for any other harm cannot be apportioned among two or more causes

3rd Rstmt. endorses apportionment when there is a “reasonable basis for the factfinder to determine…the amount of damages separately caused” by each party

4. Actual Cause (Cause in Fact) – Ds negligent act must be the cause of the Ps injuries in order to impose liability. Two separate determinations: 1) whether the Ds conduct was the actual cause (or cause in fact) of the injuries and 2) whether it was the proximate (or legal) cause thereof 

a. “but for” rule – the Ds negligent act must have been the cause in fact of the Ps injuries – if the P would not have been injured but for the Ds act, that act is a cause in fact of the injury

b. concurrent liability rule – where the separate negligent acts of the D and a third party concur to cause a single injury, and it appears that the P would not have been injured but for the occurrence, then both the D and the third party are the actual causes. Kingston v. Chicago & N.W. Ry: D’s train caused a NE fire, which was the proximate cause of P’s harm.  A NW fire of unknown origin was also found to be a proximate cause.  The 2 fires merged and in absence of one the other would have caused the damage.  Since both were the proximate cause, D doesn’t escape liability just b/c NW fire is unknown –D’s fire is the sin qua non thus D is wholly responsible for the damages to P.

c. “substantial factor” rule – if the P sustains injury as the result of the neg. conduct of two tortfeasors, and it appears that the conduct of either one alone would have been sufficient to cause the injury, both are nevertheless liable if each of their acts was a “substantial factor” in causing the injury (this is here b/c the but for rule would excuse both Ds and the concurrent liability rule isn’t the case b/c either force by itself would have created the damage)

d. Problem of alternative liability – if p has been injured through the neg. of one of several Ds, and its not clear which one caused the injury, but its clear only one of them did, how do you est. causation. Summers v. Tice: P and 2 Ds were hunting quail.  Both Ds shot at a quail and one shot struck P in the eye, the other in his lip. Crt. holds where either A or B can be liable but it’s impossible to say which, both are treated as joint tortfeasors and held jointly liable.  Burden is on Ds to prove that he is not liable. P shouldn’t left to guess which D caused the harm b/c they may point to each other and leave P remediless. 
i. But for rule would exclude liability 

ii. Better view shifts burden to each D – D has to show that his neg. wasn’t the cause

iii. Shifting burden where only one D – this could be a hardship on the innocent D b/c he must assume that burden of proving innocence, which he can’t do w/o showing other Ds guilt

iv. Market share liability – theory useful in situations where even if all the Ds are assumed neg., it is uncertain which one of them actually caused the Ps injury due to the passage of time and the fact that the Ds drugs were generally indistinguishable. Courts have agreed that burden shifting doesn’t apply b/c there are too many tortfeasors or b/c not all the tortfeasors are before the court

1. NY view – all Ds are liable based on their culpability and risk of each D is measured by its national market share of the product

2. Washington view – P makes out a prima facie case against 1 D, and others have to show they couldn’t have caused it, the ones who don’t prove this may rebut the presumption of = market shares by showing their true market share

3. CAL view – if the Ds in action represent a substantial share of the market for the product, they will be liable for a percentage of the Ps injuries equal to their market share

4. Rejection of market share liability – some jurisdictions have rejected market share liability in any form and rely on traditional notions of causation. Rejects of MSL: Skipworth v. Lead Industries Association: P was continually hospitalized for lead poisoning.  Her home, built circav1870, tested positive for the lead paint. P filed suit against several “pigment” manufact. of lead paint. Since P couldn’t ID liable manufact, P joined approx. all manufact. of paint between 1870–1977 in suit under MSL, alternative liability, conspiracy, and concert action. Crt. found no MSL b/c period of time too long v. DES case and lead paint is not fungible.  Also, not all paint manufact. named over the 100 year period. 
5. Extension beyond DES cases – most states won’t extend the doctrine to other products

e. Risk of future harm – if the onset of injury brings w/it the likelihood of future harm, courts have split over whether to award damages for that chance of future harm

i. Minority View – no recovery at this time – P must wait until the second condition comes into existence in order to recover for it

ii. Minority view – some recovery if possible – some states permit P to recover a partial amt. now even if the risk is less than even the future harm will occur. Jackson v. Johns-Manville Sales Corp., (5th Cir. 1986). P who had contracted asbestosis was allowed to recover for the 50% chance that he would also get cancer under the heading of “probably future consequences.
iii. Paoli R.R. Yard PCB litigation (3d Cir. 199). Right question isn’t whether Ps will probably suffer harm in the future, but whether medical monitoring is, to a reasonable degree of medical certainty, necessary in order to diagnose properly the warning signs of disease. 4 part test developed by the court: 1. P was significantly exposed to hazardous substance through Ds neg.; 2. as a proximate result of exposure, P suffers inc. risk of contracting a serious latent disease; 3. inc. risk makes period diagnostic medical exams reasonably necessary; 4. monitoring and testing procedures exist which make the early detection and treatment of the disease possible and beneficial
f. Loss of chance – traditionally a P could not recover for a loss unless she could prove that she had lost something that she was more likely than not to have acquired or retained but for the Ds conduct 

i. Medical Exception – courts have recently begun to allow suits for loss of recovery chances that are < 50% (courts are split on damages, where the lost chance was >50% some cours have awarded damages for the entire lost chance, in states that recog. The medical exception, the recovery for a lost chance less than 50% is the value of that percentage to the total damages. Herskovits v. Group Health Cooperative: P brings an action against D for negligence as a result of failure to timely diagnose cancer even when Ps decedent had < 50% chance of survival. Crt. finds that even if P’s survival is < 50%, D’s failure to diagnosis his condition is enough evidence to show proximate cause. 
ii. Distinguish – emotional distress – recovery for fear about future developments is much less likely

g. Problem where the Ds negligence has deprived the P of proof

i. P can’t prove but for causation b/c the Ds negligence has deprived the P of evidence of the actual cause, the burden may be shifted to the D to prove that his neg. was not the cause in fact of the Ps injuries. Haft v. Lone Palm Hotel, (Cal. 1970). Father and son drowned in hotel pool which didn’t have a lifeguard or signs saying there was not lifeguard service, as required by statute. No evidence to explain how the deaths actually took place. Ct. said normally the paucity of evidence on causation is a burden that must be shouldered by the P in proving his case, but reason there is no evidence comes from Ds failure to provide a lifeguard to observe the occurrences in the pool. Lack of lifeguard stripped decedents from protection they were entitled to and stopped Ps from having evidence of what happened. If the court found otherwise it would give Ds advantage of the lack of proof inherent in the lifeguardless situation which they created, so in these circumstances the burden of proof on the issue of causation should be shifted to the Ds to absolve themselves if they can.
1. Rationale – unless the burden is shifted to the D, the Ds negligence would go unredressed b/c the P would otherwise have no way to prove causation (Summers v. Tice)

2. Extension – rationale has been extended to include instances in which the neg. by its nature doesn’t become apparent until many years later

No Cause in Fact
New York Central RR v. Grimstad: D’s barge was in the pier when a tug bumped it.  P felt the bump and checked the side of the barge where she found her husband in the water and drowning.  She ran to grab a line but found none and when she returned he drowned.  P charges negligence for failure to equip barge w/ proper life preservers. Crt. holds proximate cause of P’s death was his falling into the water and no evidence suggests P’s accident would been prevented “but for” D’s actions. Also, no evidence suggests the lack of safety devices caused or contributed to P’s death even if D was found negligent for not having those items on board.

General Electric v. Joiner: P, worked w/ transformers that contained coolants, which got on his arms, eyes and mouth.  Utility discovered that the fluid in transformers was PCB contaminated.  P later diagnosed w/ lung cancer and sued Ds. The SC finds that DC (under Daubert “junk science” standard) didn’t abuse discretion in not allowing D’s expert to testify. P offered no evidence that his expert’s opinions were sufficiently supported by studies.  DC could not find any causal link that P’s exposure was the sin qua non in promoting P’s cancer.

Cause in Fact Found

Zuchowicz v. U.S: P filled a prescription for Danocrine at D’s hospital where the drug label negligently informed her to take twice the max. dosage.  P was diagnosed with PPH approx. 7 months later and given 3.5 yrs to live. P died 2 yrs later. Ct. ruled for π b/c to prove causation; must be able to determine by a preponderance that the Δ’s negligence was responsible for P’s injury. P’s expert’s testimony said that it was the over-dosage that caused her death so P met burden. (Did expert just prove by coincidence? If so, what is the difference with GE case)

The Agent Orange litigation. Proving causation in fact was the central issue in the Agent Orange suits brought by servicemen who claimed that it caused a large class of serious undifferentiated illnesses and birth defects. Suits were consolidated and prosecuted as a class action. Main class settled for 180 million. In subsequent action justice dismissed the suits of the Ps who had opted out of the class b/c the evidence did not support proof of causal connection. Agent orange cases illustrate the three levels of causation that must be est. in toxic torts. Substance causation – prove substance can cause his injury or disease. Source  causation – prove the D was source of substance. Exposure causation – prove was in fact exposed to substance in a way that caused the disease. Justification for imposing collective responsibility in a large variety of nonsignature disease cases is not easy to find. Entire effort usually requires more than the legal or scientific state of the art is capable of providing. 

Judicial response to the lost chance doctrine. Minority of states still reject the doctrine out of a concern as to how it fits into the larger system of damage compensation. 
Have all sorts of variations, which do you accept and why. The traditional legal attitude, was that we will use the joint and ??/ liability allowing Ds to dissolve themselves if they can. The Ds will sort themselves out through indemnity or contribution. Turns out the desirability of the solution, is in the eyes of many people heavily dependent on the number of persons who have in fact been in joint. The moment you start switching from physical cases to ??? cases, to the toxic cases, etc. then joint and several liability . Tendency to say no, you’ve got to start to engage in a proportion of the series. The poor Ds shouldn’t be saddled with stuff they shouldn’t do.

MILES BEGINS!!!!!

C. PROXIMATE CAUSE 

2nd Rstmt. §448: Intentionally Tortious or criminal acts done under opportunity afforded by actor’s negligence - act of a 3rd person in committing an intentional tort or crime is a superseding cause of harm to another resulting therefrom, although the actor’s negligent conduct created a situation which afforded an opportunity to the third person to commit such a tort or crime, unless the actor at the time of his negligent conduct realized or should have realized the likelihood that such a situation might be created, and that a third person might avail himself of the opportunity to commit such a tort or crime
§449: Tortious or Criminal acts that probability of which makes actor’s conduct negligent - if the likelihood that a third person may act in a particular manner is the hazard or one of the hazards which makes the actor negligent, such an act whether innocent, negligent, intentionally tortuous, or criminal does not prevent the actor from being liable for harm caused thereby

2nd Rstmt. - C. Risk of class of which P is member. If the actor’s conduct creates a recognizable risk of harm only to a particular class of persons, the fact that it causes harm to a person of a different class, to whom the actor could not reasonably have anticipated injury, does not render the actor liable to the persons so injured
§431. What constitutes legal cause? the actor’s negligent conduct is a legal cause of harm to another if: a) his conduct is a substantial factor in bringing about th harm, and b) there is no rule of law relieving the actor from liability because of the manner in which his negligence has resulted in the harm. Comment a; Distinction between substantial cause and cause in the philosophical sense
5. Proximate Cause (Legal Cause)

1. Introduction – besides showing that the Ds conduct was the “cause in fact” of the Ps injuries, the P must also est. that such conduct was the proximate cause (sometimes called the legal cause) of the injuries. Proximate cause deals with the Ds liability for unforeseeable or unusual occurrences or consequences following the Ds act

a. Policy judgment – proximate cause is a policy determination: under some circumstances it is deemed unfair to hold the D legally responsible for all consequences of his wrongful conduct – hence the question – How far does the Ds liability extend for consequences caused by his negligent acts

b. Foreseeability approach – although proximate cause questions may be approached in several ways, the emphasis on foreseeability is the most prominent today – under foreseeability approach troublesome proximate cause questions fall into three basic patters

i. Unforeseeable manner – a foreseeable result occurs but it has come about in an unforeseeable manner

ii. Unforeseeable result – the foreseeable P has been injured, but an unexpected extent or type of harm has occurred

iii. Unforeseeable P – although the Ds act exposed a certain group of potential victims to a foreseeable risk, the person hurt was not a member of that group

c. Cross-refer-duty

i. The proximate cause discussion assumes that the duty question has already been resolved in the Ps favor – under the Cardozo view of duty an unforeseeable P loses at the duty stage – since the D owed no duty to the P, there is no need to reach the issue of proximate cause at all 

d. Terminology – if the manner, result or P was unforeseeable, this may be either b/c the D had no reason to know the nature of the situation on which his negligence would operate or b/c an unexpected new force has come into play

i. Direct causation – no intervening forces or agency operating b/w the Ds negligent act and the occurrence of the harm to the P

ii. Indirect causation – intervening factors present – some force or agency intervened b/w the Ds negligent act and the occurrence of the Ps harm, and either extended the results fo the Ds negligence or combined with the Ds act to product the injury – some intervening forces are foreseeable and some are unforeseeable. The determinative factor in each case is usually whether, at the time the D acted, it was reasonably foreseeable that the result that occurred would in fact occur. Smith v. London & South Western Ry. (1870). Spark from Ds engine started fire in grass and it ended up burning down Ps cottage. Court allowed recovery, noting that “there was negligence in the Ds in not removing these trimmings and that they were responsible for the consequences of their conduct…distance from cottage didn’t matter.”
1. What is an intervening act – it can consist of an “act of God”, an act of a third person, or an act of an animal – but acts of the P should NOT be analyzed as intervening forces – the Ps conduct may est. contributory neg. or assumption fo the risk, but these are affirmative defenses to a neg. action and do not affect the prima facie case of negligence. Berry v. Sugar Notch Borough; P operating RR car on a borough street during a violent windstorm.  As he passed under a tree going faster then 8 mph speed ordinance, the tree was blown down injuring him.  P brings suit and D contends that P’s violation of the ordinance caused the accident. Crt. holds for P b/c the fact that P’s speed brought him to the accident was mere chance or coincidence.  The proximate cause was the fall of the tree. Hines v. Garrett: D RR negligently does not stop at P’s destination so D drops her off in between stops.  P gets assaulted (raped twice) while walking back to her destination. Crt. finds that D is liable (proximate cause) for the assault b/c it committed two wrongs: not stopping and not providing her a safe means to get home.  The RR really increased the risk of harm occurring to P. Central GA v. Price: D RR negligently doesn’t stop at P’s destination but puts P up in a hotel for the night.  A lamp explodes in the hotel and P is injured.  Brings suit on P. Crt. finds D not liable (proximate cause) b/c D only had one wrong: D didn’t stop at P’s destination. The lamp exploding has nothing to do w/ D’s harms.  The chance of the lamp exploding is the same as if it would explode in her home then in the hotel.  It is a coincidence!
2. Factors that are NOT intervening acts

a. Preexisting conditions – contributing factors that are already in operation when the D acts are not intervening acts. 

b. Forces set in motion – a force set in motion by the Ds conduct is not deemed an intervening act

c. Omissions to act – an omission is not deemed to be an intervening act – even though the third person may have been under a legal duty to act; however, this may nonetheless affect the Ds liability

iii. Caution – ultimate issue is foreseeability – although some courts still give important weight to the difference b/w direct and indirect causation when deciding proximate cause – this is generally an outmoded view. The causal sequence may help sort out the various fact patterns that present themselves, but the ultimate issue is foreseeability

2. Direct causation – if there are no intervening acts operation on the particular fact situation, the case is one of direct causation. Whether the D should be deemed the proximate cause of the Ps injury turns on the “foreseeability” of the results

a. What is the result – results would seldom be foreseeable if they are always very narrowly defined

b. Foreseeable results lead to liability – if the D causes a foreseeable injury, this presents such a clear case of liability that proximate cause is rarely in issue 

i. Exceptions – no liability for certain foreseeable results

1. unusual manner – some courts and the Rstmt. refuse to impose liability on the neg. D where, from hindsight, the result – although foreseeable has come about in a “highly extraordinary manner”

2. New York fire rule – expansion of the fire beyond the burning of the first building is not foreseeable Ryan v. New York Central RR: D’s engine negligently set fire to a wood shed.  The fire spread to P’s house which is approx. 130 miles away.  P’s house was destroyed and he brings suit for the damage. Crt. holds for D b/c the damages P incurred are not the immediate result of D’s negligent fire, it was a remote result and thus unforeseeable to D.  NY FIRE RULE – 1st structure only! Milwaukee & st. Paul Ry. V. Kellog (1870). Contradicts ryan, saying that it isn’t accepted as authority for such a doctrine of not allowing the fire to the 2nd house to be considered as proximate harm.

c. Unforeseeable results – Ds negligence, although occurring on a “set stage” causes unexpected results. Two types of cases must be distinguished: unforeseeable type of injury cases and unforeseeable extent of injury cases

i. Unforeseeable type of injury – where one type of injury to the P was foreseeable, but an entirely different injury occurred w/o any intervening force, there is no clear consensus: courts split over whether the D should be held liable

1. Polemis view – liability for unforeseeable consequences – some courts hold the D liable for all direct consequences of his wrongful conduct – despite the occurrence of an unforeseeable type of injury to P – RATIONALE: the P is an innocent victim and thus the D, having acted negligently, should bear the loss. In re Polemis & Furness, Withy & Co: P charted a vessel to D to carry cargo.  Cargo contained benzine/petrol and while discharging, a heavy plank fell in cargo hold and caused an explosion.  At arbitration, it was found that D’s negligent servants caused the fall of the plank but the explosion was not reasonably foreseeable from a falling plank though some damage to the ship might be anticipated. In debating between a foreseeability and a directness test, the crt. holds that if a negligent act is likely to cause damage, the fact that the damage actually is different from that anticipated is immaterial as long as the actual damage is a direct result of the negligent act.  D liable under directness test.
2. Wagon Mound view – no liability for unforeseeable consequences – most courts reject the approach of the Polemis court and its rigid reliance on direct causation – the majority emphasize foreseeability and assert that when an unforeseeable result occurs, it is unfair to hold the D liable – no matter what causation pattern has transpired. Wagon Mound One– Δ negligently discharged furnace oil into the bay and under a welder’s dock.  Π stopped welding and was assured that it was safe to weld with the oil.  A spark from the welding, debris in the water and the oil ignited and caused the dock to burn.  Π sued Δ. Ct. held for D b/c only damage to π’s dock from muck and oil could have been foreseen; fire was NOT a foresseable risk created by the negligence. (if it was deemed foreseeable – D would have a CN defense against P!) (FORESEEABILITY TEST). What’s needed are only two things: 1. the consequences are the direct result of the Ds negligence & 2. that the negligent D could have reasonably anticipated the damage for which the P seeks recovery. There are also two sets of parties: 1. the ship that just sailed away and 2. intervening cause – mort saw the oil in the harbor and kept on welding anyway. 

ii. Unforeseeable extent of injury – “thin-skulled Ps” – most common ex. of a Ds negligent act directly causing an unforeseeable result involves cases in which the nature of the Ps injuries is unexpected. This is the so-called thin-skulled P situation. In these cases, all courts hold D liable for the full extent of Ps injuries (even those courts following the Wagon Mound approach). Smith . Brain Leech & co. (1962). Ps deceased was burned on lip by splashing molten metal b/c D negligently failed to provide an adequate guard. b/c of prior exposures of another kind in the past, deceased had developed a tendency toward cancer. Burned lip developed cancer and he died. Court acknowledged that death by cancer was unforeseeable, but that the court allowed recovery, expressing certainty that the council had no intention of changing the “take P as he is” principle and equating this case with the classic instance of the thin skulled person
1. But NOTES: a latent condition such as heart disease would almost certainly have lowered the Ps life expectancy, thus reducing the damages that the D must pay for future years, or should P die, for wrongful death

d. Indirect Causation – 

i. exists when an intervening force has come into play after the D has acted and has either extended the Ps injuries or combined w/ the Ds act to produce the Ps injuries. Among such situations, factors to consider are:

1. Even though an unforeseeable force has intervened, the D will generally be liable for the harm where the negligent act produces a foreseeable result

2. In a few exceptional cases, the D may be found to be the proximate cause of the Ps harm, even though both the intervening force and result are unforeseeable

ii. Rules focusing on nature of intervening act

1. Dependent intervening forces – an act of a third person or an animal that is a normal response to the situation created by the Ds negligent act. Since such forces are responses arising b/c of the Ds negligence, they are deemed foreseeable and will not relieve the D of liability for the harm caused if they lead to foreseeable results 

a. Checking forces – D is liable for additional harms that occur b/c of the harm the D did (i.e. I break your arm, they fuck up the splint, I’m liable for that harm as well). Marshall v. Nugent – Δ’s employee negligently operated truck and caused π’s car to drive off road to avoid collision.  Δ offered to help bring car back on road and suggested π notify on coming drivers of road blockage.  On coming driver swerved to avoid hitting truck and hit π.  Π and driver recover from Δ.  The court holds that the injury P receives by being struck by driver was not remote, either in time or place, from D’s negligent conduct– D’s negligence was still persisting thus subjecting driver and P to his negligence.  (HARM WITHIN THE RISK TEST) Variation on Palsgraf case. 
b. Rescue forces – D did something to put P in danger, and a rescuer made the P worse and injured himself, the D is liable b/c “danger invites rescue” so the D is liable to the P and the rescuer

c. Escape forces – the attempts of individuals threatened w/ harm to escape are reasonably foreseeable, as is the possibility that such attempts may endanger others. Tuttle v. Atlantic City (1901). Ds trains jumped a track and headed toward ht P who ran for safety and hurt her knee. It she had stayed put she would  not have been struck. Court affirmed judgment of jury for P, saying would be “extraordinary for the P not to try and escape. Rule: “if a D, by negligence, puts the P under a reasonable apprehension of personal physical ijury, and P, in a reasonable effort to escape, sustains physical injury, a right of action arises to recover for the physical injury and the mental disorder naturally incident to its occurrence.  Jones v. Boyce (1816). Intervening actions. P jumped from the Ds coach after it had gotten out of control and broke his leg. It as est. that the D was negligent, but that the P would not have been hurt if he stayed put. P not entitled to recover b/c his action was considered to be rash conduct.
d. Other response forces – other reactions by animate forces may also be held foreseeable

e. Caution – response must be normal – crucial requirement in all of the above cases is that the response to the situation created by the Ds negligent act be a normal one. If the response or reaction is highly unusual it is held NOT to be a dependent intervening force

2. independent intervening forces – an independent intervening force is one that operates upon the situation created by the Ds negligent act but which is not a response or reaction thereto. If this is the case then the D will remain liable for the foreseeable results of his act unless the force is an unforeseeable intentionally tortuous or criminal act. Atherton v. Devine (Ok. 1979). P injured in road accident attributable to the Ds negligence. Ambulance that took the P to the hospital as involved in another accident which aggravated the original injuries. Ok. S.C. reversed the decision saying that the first collision was a “substantial factor” in causing the subsequent injury. D should be liable precisely b/c the third party DID exploit the dangerous condition created by the D.
a. Problem – intervening tortuous or criminal acts – if the Ds negligent conduct has created a situation in which a reasonable person would have foreseen that negligent, intentional, or even criminal acts might be committed by others, then the occurrence of such acts is held a foreseeable intervening force that does not terminate the Ds liability

iii. indirect causation – rules focusing on results of Ds negligence – three fact situations calling for special consideration: 1) what if a foreseeable result is caused by an unforeseeable intervening force; 2) what if an unforeseeable result is caused by a foreseeable intervening force and 3) what if an unforeseeable result is caused by an intervening force that is itself unforeseeable

1. foreseeable results produced by unforeseeable intervening forces – the fact that an intervening force was not reasonably foreseeable under the circumstances does not usually excuse the D from liability as long as the result was foreseeable 

a. Acts of God – they are not considered “superseding causes” where they lead ot the result threatened by the Ds original negligence

b. Dist. – unforeseeable criminal or tortuous acts – where a 3rd person’s criminal or tortuous conduct was not reasonably foreseeable, but the ultimate result was nonetheless foreseeable, the Ds liability may turn on the culpability of the intervening act. 

i. Intentional or criminal acts – if the D had no reason to expect intentionally tortuous or criminal acts by a third person, some courts hold the D not liable for harm caused thereby, even though his neg. afforded an opportunity for such conduct and foreseeable harm resulted. Bell v. Board of Education (NY 1998). D school board left the P behind at a 6th grade drug awareness fair near her school. On way back she was accosted by three boys and raped. Court affirmed a jury verdict for the P, holding that “can’t say that the intervening act of rape was unforeseeable as a matter of law”
ii. Negligent acts – a third person’s neg. conduct does not relieve the D of liability – even though such conduct was unforeseeable – if it causes a result similar to that threatened by the Ds conduct – unless the action was “highly extraordinary” under the circumstances

1. Abnormal rescue attempts by third persons – deemed an unforeseeable intervening force, and relieves the D from liability for injuries – even if it leads to a foreseeable result

c. Third person’s failure to prevent harm – although not actually deemed an intervening act – proximate cause issues involving a third person’s omission to act generally are treated in the same manner as affirmative neg. by a third person. The failure of a third person to act so as to prevent the harm threatened by the Ds negligent conduct does not relieve the D of liability, even where the third person is under some legal duty to act (and is therefore negligent in failing to avert the harm). Brower v. New York Central & H.R.R. – Δ’s train negligently collided into π’s wagon and caused his cider barrels/kegs to scatter in the busy street.  Consequently the goods were stolen.  Train had two guardsmen on board to protect agts. theft from train cars. Ct. held Δ liable because it was foreseeable that the goods would be stolen, especially since they had guardsmen and knew that stealing things was a problem.  There was a duty b/c of negligence and there was a breach in duty. Wagner v. International Ry: RR conductor doesn’t close the door while the train is moving and a man falls off the train then his cousin falls off in an attempt to look for him.  Cardozo sates, “ danger invites rescue”.  The rescuer is a foreseeable actor b/c danger invites rescue.  Thus we can’t point to the rescuer as a superceding cause b/c it is foreseeable. RR is held liable as the prox. cause b/c (1) conductor is negligent in not closing the door. (2) conductor could’ve prevented him from getting off. The cousin falling in the rescue attempt is a proximate cause (the very risk to be guarded against) Compare w/ Eckert v. LIRR)
i. Limitation – neutralization of the risk – in certain cases, the third person’s failure to act may be deemed so culpable or extraordinary that it will be held to have neutralized the risk created by the Ds original neg., and the failure to act will be treated as the superseding cause of the harm suffered by P. Pittsburg v. Reduction Co. v. Horton (Ark. 1908). D discarded a dynamite cap on plant premises near a public school. Cap picked up by Copple, 10, who traded it with Horton, 13) for some paper. Horton thought it was the shell of a .22 and was picking the dirt out of the cap with a match when it exploded and caused his hand to be amputated. Ds claim against the company was denied. Mrs. Copple’s course of conduct broke the causal connection b/w the original negligent act of the D and the subsequent injury of the P, as she knew that they were some sort of  explosives, and she knew her son was playing with them
2. Unforeseeable results produced by foreseeable intervening forces – even though an intervening force may be foreseeable, some courts will terminate the Ds liability if the result was unforeseeable, while others would nevertheless impose liability

3. unforeseeable results produced by unforeseeable intervening forces – whether courts emphasize the foreseeability of the result or the foreseeability of the intervening force, where both are unforeseeable, all courts agree that the D is no liable. Mauney v. Gulf Refining Co. (Miss. 1942) – foresight limitation. P, holding son, tripped and fell over chair in husband’s café while trying to get away after people told her the Ds truck was about to explode. Court denied recovery on ground that P not seeing the chair in her own place of business was not something the D could have foreseen. Britton v. Wooten (Ky. 1991). Possible 3rd party arson destroyed a building where the D (lessee) had negligently stacked excessive amounts of flammable trash inside grocery store he was leasing from P. Based on the Rstmt. The court relieved the D of liability
a. common carrier exception – some courts that impose a high standard of care on common carriers may hold a D carrier liable for any loss or damage that occurs to goods delayed in transit, even though the damage was unforeseeable and caused by an unforeseeable flood or other act of God

4. Unforeseeable P – (Palsgraf) Courts following the Cardozo approach would reject an unforeseeable P at the duty stage. But those courts following the Andres view must still face the proximate cause question and may consider the Ps unforeseeability simply as a factor favoring the D in the proximate cause issue. Palsgraff v. Long Island RR: Δ’s, agents were negligent when they helped a passenger board a moving train.  The agents left the door open to the train and helped push P on board; consequently, causing P’s unmarked package to drop and explode and the π was subsequently injured standing on the train platform not even near accident.  Π sued RR for negligence. Ct. held that the Δ did not owe π a duty of care to P and thus couldn’t breach it b/c it was unforeseen that their negligence would cause injury to the π, therefore they weren’t the proximate cause. KEY = Negligence must be founded on foreseeable risk of harm to the injured person, if not foreseeable to the P, then there is no duty of care to protect that person and no proximate cause or liability if that person is harmed. If the risk is foreseeable then there may be a duty of care with respect to that person and when the person is harmed, proximate cause will be established through liability
a. Rare situation – few courts have faced a true Palsgraf situation – however where the case does arise, most courts deny liability whether analyzed as a duty or proximate cause question

b. Andrews view – since Andrews would permit a jury to find liability in Palsgraf, the must reject the majority’s total reliance on foreseeability 

i. Andrews factors – set out several factors to be considered in deciding whether a jury could properly find that a Ds negligence was the proximate cause of a Ps harm: directness of the connection b/w the act and the harm; whether there was a natural and continuous sequence b/w the two; whether the harm could have been reasonably foreseen; and remoteness in time and space. No one factor prevailed over the others

5. Summary of proximate cause

a. Role of foreseeability – although the concept of foreseeability is playing a role at three points in proximate cause analysis, the term probably plays a different role at each point

i. Manner – irrelevant whether a particular manner of occurrence was foreseeable as long as the result was – the test is a negative one: Manner of occurrence is irrelevant unless the sequence was “highly extraordinary” in which case courts split over the result. Hughes v. Lord Advocate (1963). Ds servants were working on an underground cable wo thich they had access through an open manhole nine feet deep. Ds left work area and lighted 4 warning lamps, left ladder near manhole, and pulled a tarpaulin over the entrance to the tent. P, 8, tripped over a lamp and fell into the hole. An explosion happened after paraffin (from lamp) escaped from tank and formed vapour and was ignited into flame. Respondents argued that the explosion was unforeseeable, but arg. was rejected holding that the damage was not of a different type from that which was foreseeable given that paraffin lamps wehre a known source of danger. Mitchell v. Gonzales (Cal. 1991). P drowned while vacationing with Ds and their son. P didn’t know how to swim but went on raft, two boys played around, and he fell in and drowned while D slept on beach. The jury found the Ds negligent but that their negligence wasn’t the proximate cause of death. Jury instruction “a proximate cause of injury is a cause which, in natural and continuous sequence, produces the injury and without which the injury would not have occurred.” The Cal. S.C. found the instruction a prejudicial to the Ps. The court through out the but for test and embraced the substantial factor test. 
1. intervening intentional or criminal acts – if foreseeable, liability will follow. 

ii. Result – courts are split over how important it is that the result that befalls the p have been reasonably foreseeable. Although courts that follow Wagon Mound give foreseeability great weight (except in thin-skull cases), courts following Polemis reject it in “direct” cases, and courts following Kinsman Transit deemphasize it in indirect cases

iii. P – foreseeability of the P is absolutely central to the courts following the majority in Palsgraf, while other courts give it some weight when considering proximate cause

b. Distinguish duty -  remember that the duty element involves the question of who is owed a duty of due care

Proximate Cause

Questions are more conceptual. Whether the harmful consequences for which the P seeks recovery, are really a result of what the D did. Centers on the hypothetical: would the P still have suffered harm if some condition or circumstance had been a little bit different, i.e. would harm have occurred without the Ds conduct. Two steps: 1. what actually happened & 2. what might have happened if the D had acted differently. Would the harm have still resulted if the D had exercised due care.

EMOTIONAL DISTRESS 

Mitchell v. Rochester Railway (1896). P, stepping into, a horse-drawn coach. As she goes to get into the coach, another one comes up negligently close and she ends up between the heads of the two horses. This frightens her, she faints, has a miscarriage and consequent illness. P sues for the fright – says it caused all the stuff. P can’t recover from fright b/c there is no immediate personal injury. Assuming that fright cannot form the basis of an action, it is obvious that no recovery can be had for injuries resulting therefrom. You can’t recover for injuries caused by fright b/c no actual physical injury
The early opposition to allowing recovery for negligently inflicted emotional distress rested on two distinct grounds: 1. that the damages were too remote & 2. fear that emotional distress claims would often be false and ungrounded. Historically, as long as the P had to show actual impact, the courts were quick to convert any impact, however slight, into the basis of Ps claim for emotional distress

Dillion v. Legg: D, while negligently driving his car struck and killed Erin Dillon. Her mother and sister bring three claims for (1) wrongful death (2) NEID to mom (3) NEID for sister. Crt. dismissed (2) b/c to recover for NEID P must be w/n the zone of danger ((3) not dismissed b/c sister was in the zone).  Crt. holds that that there is no reason to deny mother recovery on the grounds that she was outside the zone.  D could foresee injury to P in that she had a close relationship to the child, she was at the scene and witnessed the killing.  To not allow mother to recover but allow her daughter to recovery who was a few feet away is dumb. Reason the zone of danger rule exists is that the P must be in fear of impact. But if the impact rule is abolished, what is the point of the zone of danger?

Tobin v. Grossman (N.Y. 1969). P suffered physical injuries cased by shock and fear when 2 year old son injured in accident. P did not see accident but heard bakes and arrived on scene moments later. Court denied the cause of action and took issue with Dillon’s reliance on foreseeability and predicted that if actions like this were allowed they could not in principle or practice be confined to close family members who witnessed the accident. The sight of gore and exposed bones is not necessary to provide special impact on a parent

Thing v. La Chusa (Cal. 1989). Denied recovery for emotional distress to a mother who hadn’t witnessed the auto accident that injured her child. Court rejected Dillon’s assertion that foreseeability was the touchstone of duty on ground that the concept was amorpohous, and opted for a “bright line” rule. Introduced new guidelines. In absence of physical injury or impact to the P himself, damages for emotional distress should be recoverable only if the P: 1. closely related to the victim; 2. present at the scene of the injury producing event at the tiem it occurs and is aware that it is causing injury to the victim; 3. as a result suffers emotional distress beyond that which would be anticipated in a disinterested witness

Hansen v. Sea Ray Boats (Utah 1992). Dillon rejected for Amaya’s zone of danger approach. Court refused to expand the zone of danger rule found in the Rstmt. To include recover for persons who are not actually within the zone but who reasonably believe they are in danger. Courts in other states who have adopted Dillon have done so restrictively. 

X. AFFIRMATIVE DUTIES – Used Betsy’s Sykes Outline

A. Introduction
Focus on liability for nonfeasance, or failure to act, b/c the D is under an affirmative duty to aid. 

1. when are individuals liable for failing to rescue strangers in imminent peril of life or limp

2. duties that landowners and occupiers owe to persons who enter their premises

· law holds that the trespasser takes the risk of purely accidental injuries

· landowner owes some duty of care to persons lawfully on the premises

· traditional common law cases distinguish b/w social guests (licensees) and business visitors (invitees) and imposed a lower duty to the former 

3. gratuitous undertakings by the D to benefit or assist the P

4. when the D owes a duty to prevent harm to the Ps person or property b/c the D stands in some sort of special relationship either with the P or with the person who threatens harm to the P

B. Duty to Rescue 

2nd Rstmt. §322 Duty to Aid Another Harmed By Actor’s Conduct

· if the actor knows or has reason to know that by his conduct, whether tortuous or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to ex. reasonable care to prevent such further harm
2nd Rstmt. §324 Duty of one who takes charge of another who is helpless

· one who, being under no duty to do so, takes charge of another who is helpless to aid or protect himself is subject to liability to the other for any bodily harm caused to him by
· a) the failure of the actor to ex. reasonable care to secure the safety of the other while within the actor’s charge, or 
· b) the actor’s discontinuing his aid or protection, if by so doing he leaves the other in a worse position than when the actor took charge of him
2nd Rstmt. §327

· renders any person who “knows or has reason to know that a third person is giving or is ready to give another aid necessary to prevent physical harm to an endangered person tortiously liable if he negligently prevents or disables the third person from giving such aid

· a few states have passed criminal statutes requiring a person to render reasonable assistance to one exposed to grave physical harm unless the effort would endanger the person or interfere w/ important duties that person owes to others. None of these states had imposed a civil duty to rescue

· Use of incentives – almost all the other states have proceeded by legislating exceptions to the duty of due care so as to encourage physicians and others to volunteer aid

· The Good Samaritan Rule: There is no duty to rescue under common law where the actor has not put the endangered party in the position of peril AND there is no special relationship.  Yania v. Bigan (Pa. 1959). Shows hostility towards affirmative duties. Decedent and D were operators of nearby strip mines. P went to Ds land and jumped into some water (8-10 ft.) at Ds urging. Complaint alleged neg. of D: 1. by urging P to jump in water; 2. by failing to warn P of dangerous condition of land; 3. by failing to go to Ps rescue. Court dismissed all pars of the claim. P went into the water on own physical will, and being a strip-miner knew the dangers. D didn’t have to go in after him unless he had actually made him get into the water (i.e. pushed him). Miles says Epstein says the D in this situation is ok. The situation with the strip-miners is atypical. Most people go to help if someone is in danger. Norm is that people help other people in need. Why should we create a legal duty if people are going to help each other anyway. Doesn’t FORCING people to do stuff devalue our morals as a society, why should you even have to make them do it.

· No Duty to warn a Trespasser: A landowner does not have a legal duty to come to the rescue of a trespasser regardless of trespasser’s age.  In fact, if the trespasser causes damage, they are liable.  By coming on his land, the trespasser does not make the property owner his guardian.

· Buch v. Amory Manufacturing: P a boy, trespassed into D’s mill. An overseer ordered P out but the boy didn’t understand English.  The overseer did nothing to evict P from the premises.  While P’s brother was teaching him how to use a machine, P crushes his hand. Crt. holds D owes no duty to the trespasser on his land – whether that trespasser is a child or adult.  And if P caused damage while there, P would be liable for the damages caused. D actions = nonfeasance b/c brother (agent) was acting outside scope of employment when he committed a misfeasance.

· Misfeasance v. Nonfeasance: There is a distinction between misfeasance and nonfeasance.  If you’re engaged in an misfeasance, you would have a duty even if the person is a trespasser!
· Misfeasance – A lawful act performed in a negligent way.
· Nonfeasance – The failure to act when a duty to act existed
· Hurley v. Eddingfield P’s decedent was very ill and D was her family physician.  When decedent became ill, her messenger sent for D, tendered him fees for his services and told him no other physician was available.  For no reason, D did not show up and P dies. Crt. holds that the only wrongful act committed by D was refusal to enter into a contract of employment.  He owed no duty to render care to P – can’t force D to perform.
· EXCEPTIONS to The Good Samaritan Rule:
· Duty to Warn When Δ creates Non-negligent Situation – Δ must warn in such a way that those who might be injured are adequately and reasonably warned.  D is least cost avoider in this situation.
· Montgomery v. National Convoy & Trucking: D’s trucks s at the foot of an icy hill and curve of the highway thus blocking the road.  Ds, unable to move the trucks placed warnings to let drivers know of their trucks but didn’t put them at the crest of the hill to prevent drivers from coming down and not being able to stop b/c of ice roads.  P’s car came down the road and crashed into D’s trucks b/c he couldn’t stop. Crt. holds for P b/c D had a duty to take precautions as were reasonably calculated to prevent injury resulting.  It is not enough to warn of impending danger, the warning must be such that those who would be injured are adequately warned. (this case extends §322 b/c P not injured yet and D still has duty to warn) Moral argument of why the truck driver should be liable? One approach would be to way, people have to be responsible for the consequences of their acts, and they have a moral duty to mitigate those consequences and mitigate the potential results. Contrast that with an economic argument – want to create incentives for people to take care at the lowest cost – and the lowest cost avoider here is the trucking company
· Duty to rescue Those You Have Harmed: Restatement §322 – If the actor knows or has reason to know that by his conduct, whether tortuous or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm the actor is under a duty to exercise reasonable care to prevent such further harm.
·  Think back to proximate cause case, Brower v. New York Central & H.R.R (RR hit P’s wagon and he lost his barrels to thieves)
· Assumption of Duty (once aid has begun for helpless P): Restatement §324 –If Δ voluntarily undertakes aid to π, they will be liable if: 
· (1) They don’t exercise reasonable care; or 
· (2) If discontinues help and leaves π in worse position then when he found her.
· Also under §324 – The actor cannot discontinue aid if so doing leaves P in a worse position then when you took charge of him. (This only applies to injured P’s – not a hitch hiker who I pick off on the road and drop in S. Bronx)
C. Duties of Owners and Occupiers
2nd Rstmt. § 339. Artificial conditions highly dangerous to trespassing children
A possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon the land if

· A) the place where the condition exists is one upon which the possessor knows or has reason to know that children are likely to trespass

· B) the condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serous bodily harm to such children and

· C) the children b/c of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it and

· D) the utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to children involved

The possessor fails to ex. reasonable care to eliminate the danger or otherwise to protect the children

§332. Invitee Defined

1) An invitee is either a public invitee or a business visitor
2) a public invitee is a person who is invited to enter or remain on land for a purpose directly or indirectly connected with business dealings with the possessor of the land

· Common law rule – is that the general duty of due care under the circumstances does not apply to occupiers of land. Rather, land occupiers are accorded a special status that limite their liability for injuries to others arising from conditions or activities on their land. In short, land occupiers in most states do NOT have to conduct themselves as “reasonable persons under the circumstances”

· Land occupier defined – person in possession of the land, whether the owner, tenant, adverse possessor, or any other type of possessor

· Foreseeable risk defined – a risk of harm to either person or property interests, w/ the same proximate cause complexities as discussed previously where the risk of foreseeable was to one type of interest (person or property) and the actual harm sustained was to the other type. 

Natural Hazards: If a hazardous condition exists naturally, the owner generally has no duty to remove it, guard against it, etc. 
Artificial Hazards:  If a hazardous condition is artificially created, the owner has a general duty to inspect them and protect against dangers to others. 

Duties owed to persons outside the land

· Natural conditions – no duty of cared is owed - A Minority of the states hold that in both rural and urban areas, the occupier owes a duty of care to protect those outside the land from natural conditions on the land. 
· Artificial Conditions - There is NO duty owed as to artificial conditions beyond what is owed for natural conditions – except for a duty to inspect portions of any building, fence that protrudes onto an adjacent land, and if the conditions “substantially adjoin” a public road there is a duty to ex. due care to protect users of the road from harm

· Activities on Land – a land occupier owes a duty not to engage in activities that a reasonable person would foresee as involving an unreasonable risk of harm to persons or property outside the land. 

Duties owed to persons coming onto the land

a. TRESPASSERS: a person who goes on the land without invitation and whose presence is either unknown to the proprietor or if known is practically objected to (or not privileged). ** An example of a trespasser w/ license: A situation where you would have a privilege is under the doctrine of necessity!**
i. Traditional Rule Against Trespassers: as a general rule, landowners owe no duty to a trespasser to make his land safe, to warn of dangers on it, to avoid carrying on dangerous activities on it or to protect trespassers in anyway.
ii. EXCEPTIONS:
1. Discovered Trespassers:  Once the owner has knowledge that a particular person is trespassing, the owner is then under a duty to exercise reasonable care for the trespasser’s safety (NOT TO RESCUE)
2. Technical Trespassers:  trespassing but it is a technical b/c someone is straying very slightly from where they have a right to be and while there, encountered a hazard. You do have a duty to them.
3. Frequent Trespasser Exception: You don’t know if someone is trespassing but if you have knowledge that trespassers are reasonably expected to be there – you have a duty to warn.  Not a strict liability exception if someone gets hurt.

4. Children: A possessor of land is subject to liability for physical harm to children (approx. age 12-14) trespassing thereon caused by an artificial condition upon the land if all are met: ATTRACTICE NUSIANCE DOCTRINE: RST § 339
a. (1)Foreseeability of children trespassing - the owner knows or has reason to know that the area is one where children are likely to trespass.

b. (2) Foreseeability of harm - the condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children,

c. (3) Children unaware of danger - the children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it, and (question of fact for jury or judge).

d. (4) Risk outweighs utility of condition - the utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared w/ the risk to children involved, and
e. (5) Lack of reasonable care - the possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children. Excelsior Wire Rope Co. V. Callan. Children commonly played on the wheel, and it was easy for the workers to look out and check that no kids were near the wheel. Well then it would seem there was some sort of duty. The key was actual knowledge of the children’s presence. In this case it would be reckless disregard of the kids welfare

b. LICENSEES:
iii.  A licensee is a person who has the owner’s consent to be on the property but who does not have a business purpose or anything else entitling him to be on the land apart from the owner’s consent.  If someone is not trespasser, and not a invitee, then he is a licensee (i.e. dinner or social guest).
5. Traditional Rule for Licensees: Occupier doesn’t have a duty to inspect for unknown dangers, but the occupier owes a duty to exercise reasonable care to warn licensees of, natural or artificial conditions that impose any risk of harm that are not obvious to a reasonable person coming onto land but known to him.  (Includes threats of harm by third persons already on land).
c. INVITEES: There are two theories on how to distinguish if a visitor is an invitee: 1. does the presence of the visitor impart an economic benefit? & 2. does the landowner/property owner make a representation of safety (could be implied) of the premises. How does the court use these three categories to decide these cases? Duty to a trespasser – traditionally no duty to an actual trespasser, Invitee – reasonably duty of care to them, &Licensee – duty is in the middle of trespasser and invitee – there is more of an implied consent in this case, so as long as it isn’t a “trap” or concealed danger – basically if you didn’t know the property they would be at risk of danger. 
iv. The class of invitees today includes: (1) persons who are invited onto the land to conduct business (i.e. customer at mall) (2) those who are invited members of the public for purposes of which the land is open to the public. (i.e. church mass open to all)

v. Traditional Rule for Invitees: The owner does owe an invitee a duty of reasonable inspection to find hidden dangers!  Also, the possessor must use reasonable care to take affirmative action to remedy a dangerous condition.  The three duties owed specifically to invitees”
a. (1) Duty to Inspect: duty to inspect for hidden danger (look for presence of any dangerous natural or artificial conditions or activities and ex. due care to warn invitees of such dangers)  – even if danger existed before possessor moves in.

b. (2) Warning: the giving of a warning will often suffice but if the possers realizes it won’t, the condition must be remedied.

c. (3) Control over 3rd Parties: reasonable care by O may require she exercise control over 3rd parities on her premises.
6. Scope of Invitation:  If invitee goes beyond the business purpose or beyond the part of premises held open to the public, P will change from an invitee to a licensee.
· Public Entrants – refers to any public employee entering land under a privilege recognized by law and irrespective of any express or implied consent from the land occupier – someone whose entry the land occupier has no right ot prevent

· duty owed to public entrants depends on the purpose of their entry

· Business purpose – if public entrant enters for some business involving business dealings w/ the land occupier the public entrant is owed the same duties as invitees

· Nonbusiness purpose but privileged entry – if the public entrant’s entry is not for a business visit w/ the land occupier, but under some other privilege afforded by law, most courts hold that the public entrant is entitled only to the status of a licensee

· If the entry is on business premises during normal business hours, the entrant would be treated as an invitee – the same as any other member of the public

· Recreational Land Users – virtually every state has enacted legislation that protects owners of land against lawsuits brought by persons who have been using the land for recreational purposes, unless the owner has engaged in willful or wanton conduct

Alternative View – duty of land occupiers determined by reasonable person standard

· About half the jurisdictions today reject all or most of the common law rules discussed above and hold that a land occupier’s duty does not depend entirely on the entrant’s status – rather, the test is whether the occupier has acted as a reasonable person int eh management of her property in view of the likelihood of injury to others

· The Ds duty depends on all the pertinent circumstances, including – in addition to the Ps status – the foreseeability of har, the relation b/w the Ds conduct and the Ps injury, the moarl blameworthiness attached to the Ds conduct, the availability of insurance, and th elike

Robert Addie & Sons (Collieries), Ltd. v. Dumbreck: D operated a haulage system on a field surrounded by a hedge w/ large gaps. Adult and children would cut through D’s property at the objection of D.  D put up signs on the gate entrance and warned trespassers when discovered.  P’s 4-year-old son got caught in n unprotected wheel and was killed.  Crt. holds fro D b/c a property owner owes no duty of care to protect a trespasser, even from concealed danger.  He is liable only if he deliberately injures the trespasser - although the DC held that the wheel was an attractive nuisance, P was a trespasser so no duty of care was due to him. In this case the court reverses the judgment. Defines three categories of person’s visiting the location of another: 1. trespassers – Rstmt. says a person who enters land in possession of other, w/o the consent to do so; 2. invitees – Business guests – person has been invited onto the property, and asked to remain there for business – the business issue is the main reason the person is invited, etc.; 3. licensees – social guests – someone who can enter b/c they have consent to enter, they are not necessarily there for a business purpose. The difference b/w an invitee and licensee presents a gray area where its hard to draw the line.
Rowland v. Christian: P was an invited houseguest of D.  P was injured when he went to the bathroom and the porcelain faucet handle broke, severing nerves in his hand.  D knew of the crack weeks before and told her landlord to fix it.  D did not warn P of the crack.  Crt. reverses for P b/c they find the current classifications of trespasser, licensee, and invitee too complex. A person’s life or limb is not less worthy of protection b/c he has come upon land of another without a business purpose or w/o permission.  Dissent argues the social guest should take the premises as they find it.

D. Gratuitous Undertakings

2nd Rstmt. of Torts - §323. Negligent Performance of Undertaking to Render Services

· One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as necessary for the protection of the other’s person or things, is subject to liability to the other for physical harm resulting from his failure to ex. reasonable care to perform his undertaking if
· A) his failure to ex. such care inc. the risk of such harm, or
· B) the harm is suffered b/c of the other’s reliance upon the undertaking
2nd Rstmt. §324A. Liability to Third Person for Negligent Performance of Undertaking

· one who undertakes, gratuitously or for consideration, to render services to another which he should recognize as necessary for the protection of a third person or his things, is subject to liability to the third person for physical harm resulting from his failure to ex. reasonable care to protect his undertaking if
· a) his failure to ex. reasonable care increases the risk of such harm, or
· b) he has undertaken to perform a duty owed by the other to the third person, or
· c) the harm is suffered b/c of reliance of the other or the third person upon the undertaking
· Contracts Without Consideration: One who undertakes to do something for another is liable for damages caused by his negligence. 

· Coggs v. Bernard: Δ agreed to move casks of brandy without consideration for the contract.  During the move, the casks were damaged. Π sued for damages and Δ argued no duty of care b/c no consideration. Crt. reasons there was consideration in P putting his TRUST in D to move his goods.  It was not a strict insurance policy – it was a promise (implicitly) that D would be reasonably careful when performing the gratuitous action!  Ct. held that Δ was liable b/c he undertook to do something for the π and was negligent. Crux of matter in Coggs is consideration. Doctrine of consideration, functions in the civil law mainly as the test for the enforceability of fully executory agreements, not as the test of whether there was a contract at all. Roman contract law – contract of mandate - A gratuitous promise to undertake something to the benefit of the promise or a third party – gave rise to a good prima facie case even with the absence of consideration. 

ii. Thorn v. Deas: P set sail on the promise that D would insure his boat while he was at sea.  D didn’t do it and P’s boat was destroyed. This is a nonfeasance case. There was no tort committed when D didn’t insure the ship.  Although P brings up issue of Promissory Estoppel  - §90 RST (If you make a promise, and someone makes an effort or forbearance on such a promise then the court can deem it a binding contract), D wins b/c no proof P actually relied on D’s promise.  Would he have still gone sailing? §90 of the Rstmt. of Contracts– promissory estoppel - estoppel is basically a tort doctrine and the rationale of the section is that justice requires the D to pay for the harm caused by foreseeable reliance upon the performance of his promise

1. Difference between Thorne and Coggs is a misfeasance/ nonfeasance argument:  In Coggs D performed a misfeasance – he moved something and broke it thus was negligent in doing so.  In Thorne, nothing happened – misfeasance.

· Custom: If the company has established for itself a custom of due care and the traveler has relied on this custom, the company will be held liable for the injury of it negligently performs or withdraws the service without proper notice. This is a reasonable standard, so if he was sick or something, OK.
· Erie R.R. v. Stewart: RR has a flagman at a grade crossing voluntarily. Law didn’t require the flagman, but π was aware of him and relied on him to cross.  P was hit when attempting to cross b/c no flag man there.  Δ argues no duty because they weren’t required to have flagman.  Crt. reasons that by putting a flagman there, D induces reliance on the watchman.  They had no duty but since they put one there, people were counting on it and if D wanted to take it away, D had to let people first.  Court held for π b/c w/o notice to π that the flagman wasn’t around, D were required to continue warning of on coming train – this is a misfeasance by D.

· Misfeasance: (wrongful act) – If a Δ who initially owed no duty, promises to do something voluntarily, then they are bound to use reasonable care and prudence in doing so.  

· Marsalis v. LaSalle – π was bitten by the Δ’s cat and the Δ agreed to lock the cat up so it can be tested for rabies.  Before cat could be tested , Δ let him escape.  Since P couldn’t test the cat, Π had to endure Pasteur treatment which caused her to become ill .  Crt. held that D in is not liable for his nonfeasance of his promise but for his misfeasance in starting to carry through by putting the cat in the basement and then not taking reasonable care to maintain such a promise.

2. Reconcile w/ Thorne: Look back to Montgomery. Even if the truck drivers weren’t negligent in breaking down, their trucks created the peril, thus they had a duty to prevent harm to occur.  Your instrumentality creates the peril thus it creates a duty on you to prevent that peril.  In Thorne, P’s failure to insure did not cause the peril.

3. RST §323 Negligent performance of undertaking to render service – If section (A) read to broadly could impose liability on every broken promise as “increasing the risk”. (what is considered an “undertaking”…is the promise itself an undertaking?  RST §324A: Liability to Third Person for Negligent Performance of Undertaking:

· Comment: the old rule was that a mere gratuitous promise to render service created no duty.  Many cases find duty b/c Δ has undertaken promise through some insignificant act and must follow through, some cases hold liability just upon mere breach. 

· Duty to Third Party Under Voluntary Acts: A third party beneficiary is not able to recover from a promisor’s failure to perform b/c contractual liability doesn’t extend to third parties unless contract was created so a 3rd party beneficiary could enforce.
· Moch Co. v. Rensselaer Water Co: Δ contracted with city to provide water for fire hydrants.  A fire broke out and Δ failed to provide enough H2O pressure and π’s warehouse burned down.  Π sued for damages claiming breach of contract, common tort law and breach of statutory duty.  Lost on all. Held: 1) no contractual duty b/c not a contracted party; 2) no tort b/c result of inaction wasn’t normal/foreseeable; 3) no stat. liability because the city was the only protected class from the statute.

4. Legal Test for 3rd Party Beneficiary Contracts: Is the contract one in which the parties at the time of contract intended to vest legal right in the 3rd party!

5. Osborne Principles come into play in terms of the statutory duty claim

6. Cardozo’s Argument:  difference between Instrumentality of harm (broken faucet) v. failure to launch an instrumentality of good (hydrant)
· The Moch case isn’t followed in many other states

· The role of insurance became important in a later NJ Case – Weinberg v. Dinger
· Basically if the person whose property was damages had fire insurance, they couldn’t lay claim against the water company, but if they did not, they could sue the water company for neg.
E. Special Relationships
The common fact pattern is that the D does something that allows a third party come in and harm the P

Rstmt. §315 General Principle

· There is no duty so to control the conduct of a third person as to prevent him from causing physical harm to another unless

· A) a special relation exists b/w the actor and the third person which imposes a duty upon the actor to control the third person’s conduct, or 

· B) a special relation exists b/w the actor and the other which gives the other a right to protection

a. SPECIAL RELATIONSHIPS

iii. Rule: A duty to a 3rd person does not exist outside a special relationship! (Usually no duty for party A to protect party B from party C)  Two types of special relationships: (1) The actor and a 3rd party and (2) The actor and the person who gets hurt.
1. Temptation into a Dangerous Situation: the distinction is that at some point you have crossed the line and induce a great risk.  An average sale at a store doesn’t do so.  When you have created a risk or competitive aspect that leads to risk, then liable for danger to public.
a. Weirum v. RKO General Inc: Radio station holds a promotion for people to race to location X for $$.  The teenagers and the radio station are joint tortfeasors!!  If the teenagers have more money then there may be an indemnity action against them by the radio. The radio station is held liable.

iv. Restatement §315: Defines Special Relationships and Duty:
1. There is no duty to control the conduct of a third person as to prevent him from causing physical harm to another unless:

a. A special relation exists between D and the 3rd party which imposes a duty upon the him to control the third person’s conduct, or
b. A special relation exist btwn D and P which gives P a right to protection.
v. Where do Special Relationships Exists:

1. Market failures (Kline)
2. Custodial Relationships (Tarasoff)
3. Special Relationships are not too defined thus if you want to get to party B, you must “dream” up a special relationship to impute a duty on them.  Some characteristics may be b/c special control, collective action, etc.  
vi. EXAMPLES:  
1. Landlord: a landlord that has the exclusive ability to provide protection for tenants is liable if they do not take reasonable precaution to protect against reasonably foreseeable harm by a 3rd party.  They are not an insurer of safety, but must minimize risks.  Landlord is lowest cost provider and his actions can prevent a collective action /free-rider problem among tenants (for security in this case).
a. Kline v. 1500 Massachusetts Ave. Apartments : π, a lessee in Δ’s building was assaulted in the halloutside of her apt.  There had been an increase in violence in the common areas of the building b/c security guards, monitoring and locks taken away.  Δ was aware of previous crimes. Crt. held Δ liable b/c he was the only one who could take the necessary precautions to minimize potential risks of burglary and battery in common areas.  He was also aware of previous instances and thus, it was foreseeable that something in the future would occur (Foreseeability thus not intervening cause). Standard args. We need to know: We are hurting the people you are trying to help. you want to help the people getting attacked and we impose a duty on landlords to provide security, but then landlords are going to have to compensate the new employees. Some landlords will: raise their prices and tenants pay more, some tenants will have to move, and then where will they go? Well all the landlords would be raising rents to pay for inc. costs of security. So then the renters might have to move out of DC, out of a jurisdiction that has this rule and higher sense of duty. The poorest people are going to be exposed to a greater risk of crime b/c of this increased duty of care.

2. Common carriers & Innkeepers: Common carriers and Innkeepers have a special relationship that requires them to take utmost care and diligence to protect (s. Like landlords, they are the only ones who can take precautions to minimize harm – lowest cost provide.

3. Business relationships: Anyone who maintains a business premises, must furnish reasonable warning and assistance to a business visitor, regardless of the source of danger or harm.

4. Employer: An employer must give reasonable warning and assistance to an employee endangered/injured during the course of employment. An employer DOES have a duty to control an employee acting outside the scope of employment when:

a. The employee is on the premises, and

b. He knows about it. (not SL – just creates a duty)

5. University-Student Relationship: Cts. have recognized some such situations imposing a duty of special care on the university.

a. Private affairs – Cts. less willing to impose an obligation on the university to regulate the private affairs of its students.

6. Teacher and student: A teacher is in a position of authority over a student, therefore they have a special duty.  
7. S&L and Homeowners: S&L gives $$ to shoddy developer who makes shoddy homes.  The developer runs away.  Homeowners sue bank. Generally there’s no special relationship, b/c the loan officer doesn’t have the expertise to inspect houses.
8. Condo Boards: tenant requests light be put outside her condo for security but the board decline and she is assaulted. The condo tenants actually own the area and thus a majority rules situation take effect – the board is elected and reflect the views of owners thus they are usually not liable (no special relationship)  In the actual case, a duty or special relationship was found.
9. Psychologists/Therapists: there is a duty to 3rd parties where the public interest is greater then the private interest of the patient.  The protective privilege ends where public peril begins.  
a. Doctor/Patient Relationship:  A doctor’s relationship w/ his patient is sufficient to support the duty to exercise reasonable care to protect others/warn against dangers emanating from the patient’s illness. Doctor only has to exercise reasonable care, and not predict everything.
b. Public policy > Privacy: Therapists obligations to his patient requires that he not disclose a confidence unless such disclosure is necessary to avert danger to others, even then that he do so discretely, and in a way to preserve privacy of patient as best as possible.  
Tarasoff v. Regents of University of California: Poddar was a patient of D’s and he told him that he was going to kill P.  D diagnosed him with paranoid schizophrenic, and recommended his confinement for the safety of others.  D made no effort to warn P about this threat and Poddar later killed her.  P predicates liability on D for failure to warn P of impending danger and D’s failure to confine Poddar. Crt. holds that D in fact did owe a duty to P of reasonable care b/c of the SR that existed between Poddar and D.  In CA, it’s not necessary for D’s SR to be with the 3rd party to have a duty owed.  As such, D is liable for their failure to warn P.  Although doctors and patients have a special relationship predicated on confidentiality, public policy favoring protection of that confidential communication must yield to the extent to which disclosure is essential to avert danger to others.  The protective privilege ends where public peril begins.  

What’s the neg. act in this case? It was the failure to warn, given that an accurate prediction was made. The court sees the special relationship b/w Poddar and the therapist. Trade-off b/w trying to warn people from harm v. trying to maintain doctor/patient confidentiality

XI. TRADITIONAL STRICT LIABILITY
The early basis of trespass to land, trespass to chattels and conversion was in the nature of SL. Later cases placed these torts in the area of intentional wrongs. 

A. Introduction:
· Strict Liability- liability for conversion, for animals, for ultra-hazardous activities, and for nuisance. 

· Interest Protected- trespass to land and chattel was intended to protect one’s possession of land and chattel, while conversion was intended to protect one’s ownership of chattel. 
· Rylands v.Fletcher- J. Blackburn est. the “true rule of bringing, keeping, and collecting” in this case. The Rylands rule holds that landowner is liable to adjacent landowners when he brings onto his land an unnatural, artificial device that causes something to escape from his land and harm another’s land or chattels.  
Basis of liability – liability is imposed b/c certain types of injuries happen – even though no one is at fault – the view is that liability should rest on the party best able to avoid its recurrence – the D

Prima Facie Case: Strict Liability

1. Act or omission of D

2. Duty to Avoid Harm

3. Breach of Duty

4. Actual cause (Cause in Fact)

5. Proximate Cause (Legal Cause)

6. Damages

B. Conversion: 

Prima Facie Case: Conversion

1. Act by D – P must show a volitional movement by the D of some part of his body that results in an interference w/ another’s possession of her chattels

2. Intent – D need only have intended to deal w/ the chattel in the manner in which he actually did deal w/ it (so doesn’t matter if you mistakenly think you won the chattel)

3. Invasion of Chattel Interest – invasion for a conversion claim is greater than that required for a trespass to chattels claim. Following invasions will suffice:

a. Serious dispossession – if the D takes a chattel from another w/o the other’s consent, bars the possessor’s access to the chattel, or obtains possession of a chattel by fraud, there is a conversion (if the D merely intermeddles w/ the owner’s rights in the chattel rather than dispossess the owner of a substantial number of these rights, the owner has at most a trespass claim against the D

b. Destroying or altering – if the d destroys or materially alters a chattel, there is a conversion

c. Unauthorized use by bailee – if the D receives possession of the chattel as bailee and uses it in such a manner as to constitute a material breach of his authority, there is a conversion (Note: an important factor is whether any harm to the chattel was caused by or during the improper use) 

d. Buying or reciving stolen property – even if done in good faith, there is a conversion b/c this still involves the requisite intent to assert ownership rights and to deal w/ the chattel in a manner inconsistent w/ the rights of the true owner

e. Selling or disposing of stolen property – if the D sells or otherwise disposes of the stolen property, even though acting in good faith, there is a conversion

f. Misdelivering a chattel – there is a conversion even though the D acts in good faith

g. Refusing to surrender a chattel on demand – where the acquisition was not wrongful, there must be a demand for return of the chattel before there can be a conversion (Note: but you can say no if you want to investigate who the true owner is)

h. Application – multiple acts of conversion – a Ds conduct may result in several distinct invasions of the Ps interest

4. P in Possession or Entitled to Immediate Possession – P must be in actual possession or have the right to immediate possession; this is the same as in a trespass to land

5. Causation – same as in preceding sections

6. Remedies – if the Ds conduct amounts to a dispossession ( an assertion of ownership rights in the chattel inconsistent w/ the rights of the true owner, the P will often have a choice of actions

a. Replevin, detinue, or claim and delivery – P may obtain return of the chattel and collect damages for its detention

b. Forced sale damages – the P may recover the value of the chattel plus damages for the dispossession 

i. Measure of recovery is ordinarily the market value of the goods at the time of the conversion

ii. Effect of offer to return – an offer by the D to return the chattel does not affect the Ds basic liability, but it will mitigate damages recoverable if the D acquired the property innocently and in good faith – provided the D made the offer to return promptly after learning that the P was the rightful owner, and provided the chattel was not impaired in value or condition since originally converted

c. Distinguish – trespass to chattels – under a trespass theory, the P can recover damages for the dispossession, but she does not concern herself w/ the location of the chattel

Poggi v. Scott: P stored barrels of wine in a basement he rented under lease. Lessor sold his building to D and informed him of the P’s lease.  P discovered that his barrels were gone b/c D received a call from men who wanted to take the barrels from the basement so D sold the barrels to them for $15.00. Crt holds for P and finds conversion. “The foundation for conversion rests neither in the knowledge nor the intent of D.  It rests upon the unwarranted interference by D over the property of P.  Therefore, neither good nor bad faith, neither care nor negligence, neither knowledge nor ignorance, are of the gist of the action.” Under conversion, the D doesn’t have to have a clear intention to deprive someone of property. What he is doing is, he intends to exert dominion or ownership of the thing. He’s got to compensate them for the value of the wine

Maye v. Tappan: This case involves a trespass and a conversion. Δ dug up gold from land that he thought was his when π mistakenly told him it was his land.  Court awarded π damages equal to the value of the gold less the cost of extraction and refinement.  π’s right to recover is not affected by the fact that the trespass + conversion weren’t willful.

Moore v. Regents of the University of California: P went to UCLA medical ctr. after diagnosed with hairy-cell leukemia.  His physician, D, removed his spleen to save his life.  Ds knew of the value of P’s cells and devised a plan to acquire them but didn’t tell P.  Ds later established a cell line using P’s cells and Regents applied for a patent on the line. With the assistance of Regents, D negotiated agreements for the line’s commercial use.  Crt. held for Ds and found no conversion but for P on the breach of fiduciary duty, disclosure, and lack of informed consent.   Human biological materials don’t = personal property. They exist in a class of their own (sui generis).  Also detriment to the medical research industry would be great if conversion held against Ds. 

Greenberg v. Miami Children’s Hospital (SD FL 2003)- P’s were parents of a Jewish child afflicted w/a fatal genetic disorder. The group of P’s sought Dr. Matalon in Chicago offering to give him blood samples in order to isolate the gene for the disease. Dr. agreed, and his research led to identification of a key gene which Def had patented which restricted access to it. P’s claimed they had expected to donate to the research and that any results would remain in the public domain. Ct rejected P’s claim v. Def for breach of the duty of informed consent b/c none of the collection efforts took place in the course of a treatment relationship between a Dr. and patient. 
C: Animals
· Trespassing
· Wild Animals-
· Known Dangerous domestic Animals
· Dog Bite statutes- these have been enacted to reverse the common law rule that every dog is entitled to one bite before it becomes known to be an animal w/dangerous propensities, and makes the keeper liable for all damages or harm caused by the animal unless P was a trespasser or was committing a tort. 
3rd Rstmt. – Physical Harms §23 Abnormally Dangerous Animals

· An owner or possessor of an animal that the owner or possessor knows or has reason to know has dangerous tendencies abnormal for the animal’s category is subject to strict liability for physical harms caused by the animal which ensue from that dangerous tendency

§21 Intrusion by Livestock or other animals

· an owner or possessor of livestock or other animals, except for dogs and cats, that intrude upon the land of another is subject to strict liability for physical harm caused by the intrusion

1. Domestic animals

a. Trespassing livestock – the possessor of livestock trespassing on the land or chattels of another is strictly liable for the trespass itself and any harm done by the trespass (livestock – defined as any animal of domestic value that is relatively easy to control, but not household pets

b. Domestic animals (including livestock) w/ known dangerous propensities – possessor of a domestic animal w/ a known dangerous propensity not shared by most members of the animal’s class is strictly liable for all harm done as the result of that dangerous propensity

i. Distinguish normally dangerous domestic animals- possessor of a domestic animal belonging to a class of animals that normally has dangerous propensities is not strictly liable for injuries caused by that animal’s normal dangerous propensity – however that possessor of such an animal will be liable for negligence if he does not use adequate care in keeping the animal

ii. Limitation – harm must result from a known dangerous propensity – where strict liability applies, the possessor is liable only for injuries attributable to the animal’s known dangerous propensities

c. Domestic animals w/o known dangerous propensities – the general view is that the possessor of animals that have not in the past exhibited dangerous characteristics is not held to strict liability for their acts. It is therefore said that “every previously well-behaved dog is entitled to one free bite” 

i. Exception – dog bite statutes – statutes in several states reject the “one free bit” rule as to dogs (only), imposing strict liability on the owner for the injuries suffered by any person bitten by the owner’s dog even though that dog was not previously known to have dangerous characteristics (Note: if the statute is not limited to biting it may apply even where no contact occurs)

2. Wild Animals – the possessor of wild animals is strictly liable for any harm resulting from the animal’s normally dangerous propensities

a. Knowledge of dangerous propensity – scienter (knowledge of the dangerous propensity) is not necessary, provided the harm results from the normal propensities or characteristics of the animal  (Dist. – damage resulting from trespass – rule regarding “trespass of livestock” has been made applicable to wild animals so that, regardless of scienter, a D is strictly liable for any trespass by his wild animal

b. Exception – animals kept pursuant to public duty – where wild animals are kept under a public duty – strict liability does not apply – Neg. must be shown – although the D would be held to high amount of care

3. Persons Protected – Strict liability clearly applies to injuries inflicted by an animal in public places. However if the harm occurs on the Ds premises, whether strict liability will be invoked depends on the status of the injured person:

a. Invitees, licensees – if a P enters private property w/ the express or limited consent of the land occupier, strict liability clearly is applied

b. Trespassers – most courts hold that strict liability does not extend to trespassers whose presence the owner had no reason to know of or anticipate, and thus no recovery mayb e had for injuries inflicted by the animal

i. Limitation – vicious watchdogs – even though a trespasser’s presence is unknown, a landowner may be liable for injuries by a vicious watchdog – unless adequate warnings of of the dog’s presence were posted

ii. Limiation – foreseeable trespassers – no-liability rule does not apply if the landowner had reason to anticipate trespassing upon the property. In such cases, SL will be imposed unless adequate warnings of the animal’s presence were given

Gehrts v. Batteen: D visited P’s home to do business with her mother.  P had just come from dog obedience school and had her St. Bernard, Wilbur, harnessed in her truck.  The device allowed him to move freely between the sides of the box but not go to the front or back.  While the parties were near the truck, P asked if she could pet the dog and D said yes - Wilber bit P causing extensive injury.  She sues for negligence and strict liability. Crt. holds for D b/c given the standard for negligence, there is no evidence that D knew or should have known of the dog’s dangerous propensities. Also D cannot be held strictly liable b/c that is not the law in SD – only strictly liable for the danger to livestock.  It is a matter for the legislature to change that law.  

Basically the restatement just says that if you have wild animals you are taking on strict liability with physical harms that result. If you let your wild animal go back out into the wild you are “letting it go in its natural habitat” and at that point your possession of the monkey can be called to an end. 

D. ULTRAHAZARDOUS or ABNORMALLY DANGEROUS ACTIVITES
2nd Rstmt. of Torts §319 General Principle

· 1) one who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has ex. the utmost care to prevent the harm. 

· 2) this strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous

§520 Abnormally Dangerous Activities

· In determining whether an activity is abnormally dangerous, the following factors are to be considered:

· A) existence of a high degree of risk of some harm to the person, land or chattels of others;

· B) likelihood that the harm that results form it will be great

· C) inability to eliminate the risk by the ex. of reasonable care

· D) extent to which the activity is not a matter of common usage;

· E) inappropriateness of the activity to the place where it is carried on and;

· F) extent to which its value to the community is outweighed by its dangerous attributes

3rd Rsmt. Liability for Physical Harm

· §20 Abnormally Dangerous Activities

· a) a D who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting form the activity

· b) an activity is abnormally dangerous if:

· 1) the activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is ex. by all actors; and

· 2) the activity is not a matter of common usage

1. General Rule – one who maintains an abnormally dangerous condition or activity on his premises or engages in an activity that presents an unavoidable risk of harm to the person or property of others may be liable for the harm caused even if the D has ex. reasonable care to prevent the harm

2. Abnormally dangerous activities – the problem in these cases is to determine what constitutes an “abnormally dangerous” activity so as to give rise to SL

a. Origin of rule comes from Rylands v. Fletcher – a person who brings something onto his land that involves a “nonnatural use” of the land and is likely to cause substantial damage if it escapes will be strictly liable if it n fact escapes and causes harm

b. Application under First Rstmt. – ultrahazardous activities – activity is ultrahazardouse if it necessarily involved a risk of serious harm to the person, land, or chattels of others that could not be eliminated by the ex. of utmost care and was not a matter of common usage

c. Basis for liability under 2nd Rstmt. – abnormally dangerous” activities – 2nd rstmt. changed the critical term to “abnormally dangerous” activity b/c the drafters thought the prior term gave too little weight to the context in which the activity was being carried on

i. Determinative factors – 2nd rstmt. lists six factors to be considered and balanced

1. whether the activity involves a high degree of risk of harm:

2. the gravity of the risk

3. whether the risk can be eliminated by the ex of reasonable care

4. whether the activity is a matter of common usage

5. whether the activity is appropriate to the place where it is being carried on; and

6. the value of the activity to the community

ii. impact of new terminology – it is clear that the 2nd rsmt. Offers escapes from strict liability in its 5th and 6th factors that weren’t available under the 1st rstmt. – appropriateness to location and value to the community (BUT NOTE: several courts have shown reluctance to adopt the 2nd rstmt. softening of SL

iii. Application – airplane ground damage – early cases deemed flying to be so dangerous that owners of aircraft were SL for all harm caused by aircraft flight to persons and property on the ground

1. Modern cases split on this question – some courts now hold that aviation has reached such a stage of afety, and is of such common usage, that the activity should be regulated by neg. principles

2. Dist. – unconventional aviation – even those courts that no longer impose SL for conventional flying still impose SL for stunt flying, crop dusting, test flights

iv. Application – common carriers – although the rstmt. and early cases refused to impose strict liability on a common carrier required to carry abnormally dangerous cargo, recent cases have imposed SL in such cases

v. Application – handguns – appellate courts are virtually unanimous that handguns do not come w/in the abnormally dangerous activity doctrine

1. EXCEPTION – Saturday Night Specials – one court has held that cheap guns that have little accuracy or reliability have so little social utility that they may become the subject of SL

3. Products Liability Cases – SL has been extended to some claims against suppliers of defective products

a. Showing of defect required – it must appear that the product was defective

Spano v. Perini Corp. (pg. 589): SL imposed for blasting in NY: The building of the Battery Tunnel caused some concussions from blasting to make a tunnel (no real moral hazard from victims). Rule is one who engages in blasting must assume responsibility, and be liable without fault, for any injury he causes to neighboring property. P wins. Negligence can be properly inferred from the mere fact that a blast has caused extensive damage, even where the P is unable to show the method of blasting or the strength of the charges or the character of the soil or rock.
Key consequence of the difference between strict liability and negligence. Sometimes when a potential tortfeasor takes due care, it reduces, but does not eliminate the risk of harm. But the D would not be liable for the non-negligent harms, and the injured party would bare those harms themselves. When you move to strict liability the D has to pay for all wrongs from harms – both negligence and non-neg.. Imposes greater costs on potential tortfeasors and Ds

· section 520A of the 2nd Rstmt. adopted a strict liability rule for all ground damage form aircraft “caused by the ascent, descent or flight of aircraft, or by the dropping or falling of an object from the aircraft

· the drafters of the 3rd Rstmt. scratched the social utility factor from the list of factors that determine whether activities are abnormally dangerous, placing even greater stress on the not in common usage test

Indiana Harbor Belt RR v. American Cyanamid Co.  D in this diversity tort suit is a major manufacturer of chemicals, including acrylonitrile. D loaded 20K gallons of liquid acrylonitrile into RR tank car  and it was picked up by Missouri pac. RR to go to NJ. Car ran through Blue Island RR yard and 4K gallons, of the highly flammable and toxic liquid leaked out. P had to pay 981,022.75 for the environment clean-up. Two-count complaint charges D with maintaining the leased car negligently and that transporting the dangerous substance through Chicago was an abnormally dangerous activity, so the Ds should be strictly liable.  Rule used was the 6 factors in §520 of the rstmt. It is difficult to see how it might have been prevented at reasonable costs by a change in the activity of transporting the chemical, this is therefore not an apt case for strict liability. When an injurers has a decision as to where they take on or operate their dangerous activity, will this be examined under a negligence or SL standard (not really an issue in the Spano case b/c the city decided it wanted to put the Battery tunnel where it is – no real decision as to location).  Posner says Sl works better – but what about a moral hazard of people moving to the plant? Epstein wants clear property rights. Resources should be allocated to the high value user. What’s wrong with posner’s opinion? Goes into fullblown policy analysis – like the CA S.C. Not adhering to precedent, but instead doing a policy analysis. Posner doesn’t even hide this fact – he basically says he’s making his own law.
Madsen v. East Jordan Irrigation Co. (pg. 607): No strict liability for harm caused by an abnormally dangerous activity if the harm would not have resulted by for the abnormally sensitive conduct of the plaintiffs activity. §524(a) – P running a mink farm and loud noise caused mothers to eat their young.

2nd Rstmt. §522 – Contributing Actions of Third Persons, Animals and Forces of Nature
1) one carrying on an ultrahazardous activity is liable for harm under the rule stated in S519 although the harm is caused by the unexpectable
· a) innocent, negligent or reckless conduct of a third person, or
· b) action of an anima, or
· c) operation of a force of nature
§523 Assumption of risk

· Ps assumption of the risk of harm from an abnormally dangerous activity bars his recovery for the harm
§524 Contributory negligence

1) except as stated in Subsection (2), the contributory neg. of the P is not a defense to the strict liability of one who carries on an abnormally dangerous activity
2) the Ps contributory neg. is knowingly and unreasonably subjecting himself to the risk of harm from the activity is a defense to the strict liability
§ 524A. Ps abnormally sensitive activity

· There is no strict liability for harm caused by an abnormally dangerous activity if the harm would not have resulted but for the abnormally sensitive character of the Ps activity
E. Nuisance
Rstmt. §826 – Unreasonableness of Intentional Invasion

An intentional invasion of another’s interest in the use and enjoyment of land is unreasonable if

A) the gravity of the harm outweighs the utility of the actor’s conduct

B) the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct feasible

2nd Rstmt. §821F:

· there is liability for a nuisance only to those to whom it causes significant harm, of a kind that would be suffered by a normal person in the community or by property in normal condition and used for a normal purpose

Nuisance v. Trespass

· nuisance protects the p against interference w/ the use or enjoyment of her land

· trespass involves a physical invasion of Ps land

· a situation could be both a nuisance and a trespass to land

Is Harm substantial and unreasonable?

· Ps are accorded less protection against nuisance than against trespass

· Where the interference has involved something that is harder to keep contained, such as odor or noise, there is – out of necessity – less complete protection 

Prima Facie Case: Nuisance

1. Act by D

2. Nontrespassory invasion of Ps interests

a. The Ds act must have resulted in a nontrespassory interference w/ the Ps interest in the use or enjoyment of land

b. Possesory Interest in Land required – the Ps interest must be either actual possession or the right to immediate possession (an adverse possessor can recover, whereas a lessor cannot)

i. Who may sue – the P must be the one who has possession – so an employee, a licensee, or even a spouse of the possessor does not have sufficient status to sue

c. expansion – interference w/business interest – some courts have extended the tort of nuisance to interference w/ business interest, as well as use and enjoyment of land – several cases have held that pollution of a lake or rivers is a private nuisance as to commercial fisheries operating on the river

3. Intent, Neg., or SL (DS CONDUCT)

a. Nature of act – Ds act must be shown to have been 1) intentional, 2) unintentional but negligent, or 3) neither intentional nor negligent, but actionable under rules governing liability for abnormally dangerous activities (SL)

i. Act is required – some act is required b/c of the traditional view that a landowners has no duty to avoid harm to neighbors from natural conditions

ii. Application – most nuisances are intentional b/c the p has usually complained to the D, and the D has ignored the complaints and cont’d his activities

b. Why does it matter – distinction is based on the Ds conduct is of primary importance in determining what defenses are available – contributory neg. is a defense to a nuisance predicated on neg. but not to intentional nuisances

4. Substantial and Unreasonable Harm 

a. The nontrespassory invasion must result in substantial and unreasonable harm to the Ps interest in the use and enjoyment of the land

b. Substantial – refers to the quantitative aspect of the interference: it must be something that a reasonable person would take offense at, rather than a de minimis annoyance to which only a grouchy neighbor or unduly sensitive person would object

c. Unreasonable – if an intentional or negligent nuisance is alleged, the Ds conduct must be unreasonable in the sense, that taking all the factors into consideration, the harm done by the interference outweighs justifications for the Ds conduct

i. Factors to consider – important factors in determining whether the conduct is unreasonable are:

1. the suitability of the invading use to the neighborhood where it takes place;

2. the values of the respective properties;

3. the cost to the D to eliminate the condition complained of; and

4. the social benefits from allowing the condition to continue

ii. aesthetic considerations – most courts have held that aesthetic considerations may not ordinarily create a nuisance if the activity is being run w/o unreasonable noise, odors, etc. 

1. EXCEPTION: many states have concluded that a funeral home, no matter how carefully and tastefully urn, may be a nuisance if located in a residential district

iii. Prior occupation – a relevant question as to the reasonableness of a use is whether the use preceded Ps presence – especially true where the use offended no one until the P moved in 

iv. Effect of zoning – neither are zoning ordinances conclusive as to what is a “reasonable use” since activities permitted under zoning laws may still be unreasonable as to neighbors (BUT NOTE: a few states provide that a zoning ordinance is a presumptive defense

d. Minority Rule – intentional substantial interference enough – growing number minority of states now hold that in cases of intentional nuisance, the P need only show a substantial interference w/ the use and enjoyment of the land; the D may be liable even if his conduct is reasonable

i. Rstmt. view – 2nd rstmt. provides that an intentional invasion is unreasonable “if the harm is substantial and greater than the other should reasonably be required to bear w/o compensation”

5. Causation

a. Intentional nuisance – if the case is one of intentional nuisance – causation is basically the same as for battery

b. Neg. or SL – if the nuisance is predicated on neg. or SL, the rules of causation are based on neg. standard

Remedies

1. Judicial Relief – compensatory damages may be awarded for the interference, and where the invasion is of a nonrecurring nature compensatory damages usually suffice. Most nuisances are continuing in nature, and the remedy sought in such cases is usually an injunction against future invasions together w/damages for past invasions

a. Note – if the nuisance is continuing but can be discontinued, the P may elect whether to sue once for all damages or sue periodically for past damages

b. Punitive damages – may be recovered if the Ds conduct was willful and malicious

Boomer v. Atlantic Cement co: Ps suffered damages from dirt, smoke, etc. emanating from D’s cement plant.  Although trial crt. found  D as a nuisance who did damage to Ps’ properties, the court failed to issue an injunction to stop D from operating and only awarded P temporary damages.  That crt. reasoned that the damage suffered by Ps was much lower then the value of D’s operations.  Although under NY law contends that is no good reason for refusing injunctions, following this rule would shut down D.  This court holds that permanent damages (an injunction stopping the nuisance or pay for the value of damage caused by D) is fair b/c Ps are fully recompensed for damaged property while providing an incentive to D to abate the nuisance.

2. self-help – P may also be entitled to the self-help remedy of abatement – i.e. entering the Ds land to correct the nuisance

NOTE: P has duty to mitigate regardless of whether its permanent or temporary damages. Injunctive relieve poses two major risks: 1. parties might waste enormous resources in bargaining over the surplus & 2. they might not be able to reach any agreement at all given the tendency to bluff and bluster. Once estimating Ps interest becomes more difficult to make accurately, damages are a less reliable remedy. Injunctive relief is ordinarily allowed against both ongoing and imminent harms. General tendency is to deny an immediate injunction if it only increases the risk of some future actionable harm, both b/c injunctive relief is still available in the future and damages remain as a backstop for and a deterrent to harms. Three possible solutions to the nuisance problem: damages, injunctions, and none. There is a fourth solution – “a purchased injunction” – the P may enjoin the D but only if he is prepared to compensate the D. One theoretical argument in favor of injunctions is that the parties to the dispute can thereafter use private bargains to correct any allocative mistakes made by judicial decree

Defenses – to Nuisance

1. Contributory Neg. – depending on the type of nuisance involved, the D may reduce or escape liability by proving that the P was negligent

a. Negligence – where a nuisance results from neg., contributory neg. is an available defense

b. Intentional nuisance – where nuisance is intentionally committed, contributory neg. is no defense

c. Abnormally dangerous activity – where the nuisance is based on an abnormally dangerous activity, comparative neg. is likely to apply

2. assumption of risk – whether a nuisance is intentional, negligent, or based on SL, assumption of risk is an available defense

a. consent – if the P has consented to the building of structures by the D, knowing that they will create a nuisance, the P cannot recover for damages caused by that construction

b. coming to the nuisance – the mere fact that an activity creating a nuisance existed before the P came w/in scope is ordinarily not a defense

i. No knowledge of nuisance – if the P did not foresee the damage complained of, she is not precluded from seeking recovery for it

ii. Knowledge of nuisance – even if the p knew of the nuisance, the majority holds that the knowledge is generally no defense, and the P may seek recovery

1. Note – these courts may still consider prior occupation as relevant to the reasonableness of the activity

2. And note – even in states following the majority position, if the p move din solely to bring a lawsuit, recovery will be barred

3. Minority view – a minority of courts deny recovery altogether when a p comes to a nuisance w/ knowledge of it

Private Nuisance v. Public Nuisance

1. Private nuisance defined – a nontrespassory interference w/ the Ps interest in the use or enjoyment of her property

a. Dist. Trespass – Many types of conduct may be both a trespass and a nuisance; blasting on the Ds land may unreasonably interfere w/ the Ps enjoyment of her land b/c of the noise involved (and thus a nuisance) and at the same time may throw rocks into the Ps garden (and thus be a trespass)

b. Application – if the intrusion comes through noise waves, odor, or light only nuisance will lie

Excessive Stray Voltage: is actionable as a private nuisance if the trier of fact determines that such voltage unreasonably interferes with a person’s interest in the private use and enjoyment of land – even if requested. Vogel v. Grant-Lafayette Electric Cooperative: D electric coop supplied P w/ power through grounded system. After P built a milking factory, their cows started becoming erratic. P suspected stray voltage and contacted D who inserted isolators into the ground to abate harm.  Ps files for negligence and nuisance. Crt. hold for P b/c private nuisance is a viable COA even if P voluntarily agreed to Ds service, P never agreed to stray voltage.  Crt. also holds that D not liable for intentional nuisance b/c when made aware of harm, attempted to abate it.  But D liable for unintentional nuisance under Ps negligence claim.
Copart Industries v. ConEd (NY 1977). Limited basis of liability in nuisance cases: 1) intentional and unreasonable; 2) negligent or reckless; 3) actionable under the rules governing liability for abnormally dangerous conditions or activities.

Air and Light: Where the structure serves a useful purpose, there is no cause of action for cutting off light and air even if the structure was erected in part from malice. (weigh utility of structure v. harm to D). Fountainebleau Hotel Corp. v. Forty-Five Twenty-Five, Inc: D building an addition to its hotel, which would cast a shadow on P’s pool area. P brings an action for damages and injunctive relief b/c (1) the construction interferes with their air and light (2) construction done w/ malice Crt. holds P has no legal right to the free flow of air and light from the adjoining land thus if D puts up a structure that is useful and beneficial it does not give P a cause of action.  NOTE: American courts traditionally rejected a common law easement for the light and air that pass over a neighbor’s property on the ground that such a rule would inhibit the growth of both towns and industry.

Extra Sensitive Plaintiff’s Rule: The same applies as in the SL sense.  If you’re extra sensitive and peculiar you cannot take advantage of the intentional nuisance standard which imposes a sort of quasi-strict liability on D. Rogers v. Elliot: D operated a church bell. P was recovering from case of sunstroke  and one day, P suffered severe convulsions at the ringing of the bell.  P’s physician informed D of P’s condition and told him to stop ringing the bell.  D refused to stop and P brought this action. Crt. held D’s ringing of the bell is reasonable if the people in town consider it reasonable.  P’s claims are based upon his sensitivities and not upon any nuisance that the bell caused 
Coming to the Nuisance Defense – How much does it matter who was there first and if the π moved there second.  This is a relevant factor, but isn’t conclusive.  The court must take it case by case. Ensign v. Walls: D owns property where she breeds dogs.  Ps bring a nuisance action for injunctive relief against D although they moved to their property after D.  Crt. holds for Ps although Ps moved in after D, consideration is given to that fact but it is not controlling.  It is probable that the community surrounding Ds business will become more populated and thus her nuisance will be even greater.  Ensign adopts the general view that it is no defense to show that the P came to the nuisance. D is not entitled to acquire by her unilateral conduct an easement to cause damage to the Ps property. Minority view on the coming to the nuisance question usually rests on some version of assumption of risk

Private actions have always been appropriate in at least two classes of cases: 1. total loss of access to private land & 2. personal injuries

2. Public nuisance defined – an act by the D that obstructs or causes inconvenience or damage to the public in the ex. of rights common to all, or in the enjoyment or use of common property. 

a. Standing to sue – generally, only the state – acting through public officials – can redress a public nuisance; a private individual may maintain an action for a public nuisance only if she suffers an injury “peculiar in kind” – apart from that common to the public

b. Application – environmental damage – the distinction is of vital importance where a private citizen sues for environmental pollution. At present, most courts limit a private individual’s recovery to those damages that she personally sustains, on the rationale that pollution is a public problem w/ which courts cannot deal effectively in litigation b/w private parties

Individual Rights:  Public nuisance claims usually brought through the political process due to the widespread harm (contact governor mayor etc.). But a private citizen may bring a claim for public nuisance ONLY if he suffers harm different in kind or significantly greater in degree then the average plaintiff. Anonymous: D had blocked the King’s highway so P could not get by.  P sues for injuries.  Ordinarily a public representative should bring public nuisance claim. But if a private person suffers an injury different in kind, then the private person may bring an action for those special losses.  The private action is maintainable only for “special”, “peculiar”, or “disproportionate” harm to the individual plaintiff.
532 Madison Avenue Gourmet Foods, Inc. v. Finlandia Center, Inc. (N.Y. 2001). Section of wall partially collapsed and bricks, mortar, and other material fell onto Madison Ave. at 55th Street, a prime commercial location. Collapse occurred after making 94 holes for windows aggravated existing structural defects. NYC directed the closure of the street and it lasted two weeks, but some business had to be closed for longer period. P was closed for 5 weeks, this is a class action, they allege that shoppers couldn’t get to their stores b/c the street was closed to traffic. Ps allege gross neg., strict liability, and public and private nuisance. Rule is that a nuisance is the actual invasion of interests in land, and it may arise from varying types of conduct. Ps claims dismissed. The economic loss was “common to the entire community and the P suffered it only in a greater degree than others, it is not a different kind of harm and the Ps cannot recover for the invasion of the public right. The court treats this as a public nuisance. won’t allow a private action b/c it’s a small harm that’s suffered of all the people in the neighborhood and transfused amongst them all. But there is an argument to be said, this is actually a different situation – the harm itself is large.

Control Over Nuisance Source: A public nuisance is an unreasonable interference with a right common to the general public.  For the interference to be actionable, the defendant must exert a certain degree of control over its source.  Camden County Board of Chosen Freeholders v. Beretta, USA Corp: P believes D’s marketing and distribution of guns contributes to criminal use. P claims D releases more guns then D can sell to law-abiding citizens and D continues to use distribution channels that yield criminal end-users.  Crt. affirms for D b/c no NJ court has ever allowed a public nuisance to proceed for lawful products that are lawfully placed in the stream of commerce.  Even if they stretched public nuisance (when it doesn’t stretch for defective products) P has failed to allege that D exercises sufficient control over the source of the nuisance.

F. Extent of Liability – SL
1. Scope of duty owed – unlike neg., the duty owed here is a duty to avoid harm from the animal or activity that is classified as “abnormally dangerous.” Liability is therefore imposed for resulting injuries to person or property, regardless of whether anyone was at fault

a. Duty owed only to foreseeable P – person to whom a reasonable person would have foreseen a risk of harm in the circumstances (DIST. Neg. cases – although the courts are split over the foreseeable P doctrine in neg. cases, the doctrine is the majority view in SL cases

b. Duty extends only to foreseeable hazards – the harm that occurs must result from the kind of danger foreseeable from the abnormally dangerous animal or activity. Thus, as indicated in the animal cases, it must flow from the “normally dangerous propensity” of the condition or thing involved

2. Actual cause – all courts use the same rules re: actual cause as in neg. cases

3. Proximate cause – all courts use the same rules of proximate causation in SL as they do in neg. 

G. Defenses - SL
1. Contributory neg. traditionally no defense – Ps own lack of care is not a defense to SL, unless he knew of the danger and his contributory neg. was the very cause of the activity’s miscarrying

2. Comparative Neg. – most courts in comparative neg. jurisdictions have reduced the Ps recovery in SL cases where his injury was caused in part by his own carelessness

3. Assumption of risk is a valid defense – any voluntary encountering of a known risk may prevent the Ps recovery. 

a. Determining voluntariness – where the Ds activity is carried on in part for the Ps benefit, the Ps consent to the risk is usually implied – but only to bar SL

XII. PRODUCTS LIABILITY
A. Introduction
Four periods of product liability

1. dominant question was whether to allow any suits against product manufacturers or sellers at all – it was argued that the “privity” limitation prevented the injured party from suing the remote supplier of the product in question (case Winterbottom v. Wright)

2. rejected the privity limitation in its entirety – imposed liability in neg. on a remote seller, one who has no direct contractual relationship with the injured party (MacPherson v. Buick)

3. argued that strict liability and not neg, principles should govern the manufacturer’s liability - Escola v. Coca Cola Bottling Co. 

a. when 2nd Rstmt. was drafter – the three dominant themes in debates focused on the role of manufactuers: their market power, their capacity to obtain insurance, and their ability to internalize the costs of accidents associated with their products

b. taken together this pointed to absolute liability

4. the present state of product liability law began with a series of important defective design and duty to wan cases, decided the decade after 1965 rstmt. 

a. cases expanded liability within the traditional framework of neg. law

b. 1998 the 3rd rsmt. – had an almost total overhaul of 2nd rstmt. as it concerns the liability of commercial sellers of products

· product liability law is big business and litigation has soared since the adoption of the 2nd Rsmt.

B. Exposition
Three ways that the law gets involved with product related accidents:

(1) Regulation:  a lot of federal and state safety regulation. (FDA, Consumer Product Safety Commission) Regulate various products and their safety.

· Sometime regulation may preempt common law causes of action.

· Ex:  warnings on Cigarette boxes were inadequate.    So the Common Law COA was barred by the warning.  

· Sometimes they create new COA – any product that doesn’t comply with a regulatory scheme will amount to a new COA

· Ex:  negligence per se rules! An almost slam dunk for plaintiffs

(2) Tort:  The usual choices – do we have only a negligence based system, do we move to a SL standard – what does that mean?

(3) Contract Law:  Often times the contract don’t want to provide much of a remedy to consumers.  But even today, it is an important part of PL.  

Depending on the nature of the Ds conduct, the same injury may be actionable on several theories

1. Liability based on intentional torts (a battery)

2. Liability based on negligence (harm must be foreseeable and Ds conduct must be unreasonable)

3. Liability based on SL (defective product that caused injury

4. Liability based on breach of an express or implied warranty (esp. U.C.C. warranties of fitness for a particular purpose and merchantability)

In General

1. Introduction – the law of products liability focuses on the liability of the supplier of a product for physical harm to person or property caused by defects in the product

2.  Background – at early common law, a manufacturer or supplier of a chattel could be held liable for injuries sustained through its use only to those with whom he was in privity of contract – if there was no privity there was no liability – either in tort or contract. Thus an injured person who was not the purchaser of the product could not recover, no matter how negligent the supplier’s conduct

a. Rejection of privity requirement – courts began to reject the strict “privity” requirement when dealing w/ specific types of chattels: first, w/ bailed goods, then w/foodstuffs, and any inherently dangerous chattel. Manufacturers and suppliers of such products were held to owe a tort duty of due care respecting the condition of the chattel, even as to persons with whom they were not in “privity of contract”

b. Modern view – the courts have now gone beyond negligence concepts and almost all impose some form of SL for any injury sustained through the use of defectively manufactured products. In a few jurisdictions, this result is reached through imposition of implied warranty liability, but in most it is regarded as a tort concept

Winterbottom v. Wright (Ex. 1842). D contracted w/ postmaster-general to supply coaches to carry mail and to make sure the coaches were in good state, and D assumed duty to repair, etc. Atkinson then contracted to supply horses and drivers for the coaches and P is one of the drivers. P driving coach serviced by D and was hurt when a latent defect caused the coach to break down and throw him to the ground and injure him. Rule is a carrier can be sued either in assumpsit or case, but there is no instance in which a party, who was not privy to the contract entered into with him can maintain any such action. Judgment for D. 

Mere fact that a member of the public and the driver don’t have a contractual relationship doesn’t matter. there is a duty for the general public to act with reasonable care. But the court says the producer only has a duty to those who buy the coach. The duty is only to with the person to whom the manufacturer has privy. Why does the court decide the case in the way that they do? Well if the P can sue, then every passenger and person can sue. The most ubsurd consequences – of which you could see no limit would result.

Exceptions: Huset v. J. I. Case Threshing Machin Co. General rule is that contractor, manufacturer, or vendor is not liable to third parties who have no contractual relations with him for neg. – but there are three exceptions: 1. an act of neg. of a manufacturer or vendor which is imminently dangerous to the life or health of mankind…Is actionable by 3rd parties; 2. an owner’s act of neg. which causes injury to one who is invited by him to use his defective appliance upon the owner’s premises; 3. one who sells or delivers an article which he knows to be imminently dangerous to life or limb to another w/o notice of its qualities is liable  to any person suffering injury which might have been reasonably anticipated, whether or not they had a contractual relationship. 
Liability Based on Intentional Acts

1. General principle – a manufacturer or supplier who sells a chattel that he knows is defective or dangerous, w/o warning of the danger, may be held liable for battery to any person injured through use or consumption of the product. As long as the manufacturer or supplier believed the injuries were “substantially certain” to result from the use of the chattel, he will be held to have intended the consequences of his acts

2. Significance – Greater Recovery Potentially Available – while intent is difficult to est., it may justify a higher recovery – the D may be liable for punitive damages in addition to damages for the Ps physical injuries. The injured party’s contributory negligence would be no defense

Liability Based on Negligence

1. Introduction –few products liability cases involve intentional misconduct. The more typical problems concern the scope of liability to be imposed on a manufacturer or supplier for unintentional injuries caused by the use or consumption of its products

2. Background – Gradual abrogation of privity requirement – this requirement was gradually eroded and replaced w/ standard negligence concepts

3. Impact of MacPherson v. Buick – liability based on foreseeability of harm – est. of liability for simple neg. came w/ Cardozo’s decision in Macpherson v. Buick. MacPherson v. Buick Motor Co. (N.Y. 1916). D manufactures cars and sold one to retail dealer who resold it to the P. While P was in car it suddenly collapsed and he was thrown out and injured. One of the wheels was made of defective wood and its spokes crumbled into fragments, but the wheel was bought from another manufacturer and wasn’t made by D, but there is evidence that if the D had inspected the wheel the defect could have been discovered. The cause of action is neg. Rule is if the nature of a thing is such that it is reasonably certain to place life and limb in peril when negligently made, it is then a thing of danger. If there is the added knowledge that the thing will be used by persons other than the purchaser, then, irrespective of contract, the manufacturer of this thing of danger is under a duty to make it carefully. Judgment for P. 
4. General Scope of Neg. Liability Today – MacPherson rule has been adopted in all states and has been extended in several important respects

a. Negligent design – the doctrine applies not only to neg. in manufacture, but also to neg. in design – including failure to adequately test, install safety features, and the like (Limitation – contractors following specifications, a contractor owes no duty to 3rd persons to judge plans, specs, or instructions that he has contracted to follow, unless they are so obviously dangerous that no reasonable contractor would follow them.

b. Bystanders – courts extended liability to all persons foreseeably within the scope of use of the defective product

c. Property damage – courts extended the doctrine to property damage – even when there was no risk of personal injuries

d. Real property – most courts have extended the MacPherson rule to the design and construction of real property

e. Liability of assembler components manufactured by others – most courts hold a supplier who markets a product under the supplier’s name liable for neg. even though the supplier has only assembled components produced by others, and a neg. manufactured component has caused the injurey (And note: this rule applies even if the defect could not have been discovered by the D assembler in the ex. of due care)

f. Proving neg. – res ipsa loquitur – if a manufacturing defect is involved, the injured party may invoke res ipsa loquitur simplyh by showing that the defect is of a kind that does not usually occur in the absence of neg. of the manufacturer or someone for whom the manufacturer is liable

5. Role of Dealer or “middleman” – there may be situations in which the manufactuer or supplier (D) and the dealer or middleman (X) will owe concurrent duties of care to the consumer or user (P)

a. Where a dealer has no reason to know of danger – dealer owes no duty to inspect or test chattels manufactured by another before selling them if she has no reason to know the chattels may be dangerous in normal use. Escola v. Coca Cola Bottling Co. of Fresno (Cal. 1944). P was a waitress and she put bottles of Coke in fridge that had been delivered 26 hours earlier. She put the 4th bottle on the shelf and it exploded in her hand causing severe injuries. P alleged D had been negligent  in selling “bottles containt beverage which had to much gas pressure, or some other defect” and was therefore likely to explode. The rule is that irrespective of privity of contract, the manufacturer is responsible for an injury caused by such an article to any person who comes in lawful contact with it (MacPherson case). The retailer, even though not equipped to test a product is under an absolute liability to his customer, for the implied warranties of fitness for proposed use and merchantable quality include a warranty of safety of the product…BUT then they would just sue the manufacturer, and then it would be unnecessarily circuitous. Crt. held that there is greater reason to impose liability on the manufacturer than on the retailer who is but a conduit of a product that he is not himself able to test. Manufacturer’s liability should be defined in terms of the safety of the product in normal and proper use, and should not extend to injuries that can’t be traced to the product as it reached the market. Traynor gives several reasons why there should be strict liability for manufacturing defects: 1. loss minimization – manufacturer is in best position to min. losses that arise out of the general use of its product; 2. loss spreading – ability of the D to spread and to cushion the overwhelming misfortune to the injured person or his family; 3. elimination of proof complications – circumvention of res ipsa loquitur, the effect of the strict liability rule is to switch the residual risk of unavoidable accidents from the D to the P; 4. foodstuffs analogy – rests on the analogy b/w adulterated foodstuffs and product defects; 5. corrective justice – once P est. the causal connection to the Ds act, then prima facie loss should be placed upon the party who created the condition, not the party who suffered from it

b. Where dealer has reason to know of danger – a dealer who has reason to know that the product may be dangerous in normal use owes a duty to inspect or test the goods, or at least to warn the purchaser of potential danger. Greenman v. Yuba Power Products (Cal. 1963). Traynor said – “a manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used w/o inspection for defects, proves to have a defect that causes injury to a human being…such liability has been extended to a variety of other products that create as great or greater hazards if defective”
i. Effect of dealer’s failure to inspect – manufacturer not excused – but the dealer’s neg. does not supercede the manufacturer’s liability. The dealer’s failure to inspect or test is regarded as a foreseeable intervening force, and does not affect the liability of the manufacturer

ii. Distinguish – if dealer actually know of danger – if the dealer actually knew that the product was defective and dangerous, but still sold it to the purchaser w/o a warning, most courts hold that this will relieve the manufacturer of liability for unintended harm. The dealer’s failure to warn is regarded as so culpable that it is treated as an unforeseeable intervening force – a superseding cause of the ultimate injury which “neutralizes the risk” created by the manufacturer’s original neg. 

1. Caution – result differs from general rules of proximate cause – in products area, it would be extraordinary for a retailer who discovers a product defect to sell the product nonetheless

6. Damages – in a neg. action the P can recover for persona injury or property damage caused by the product – however purely economic loss is not recoverable in a neg. action; economic loss can be recovered only in an action for breach of warranty

a. Note – even in an action initially brought as one for neg. the P may recover punitive damages upon showing recklessness – same is true if the case is initially brought as one for SL

7. Defenses – the injured party’s contributory neg. or voluntary assumption of the risk can be asserted as a defense. If P knowlingly or recklessly exposes herself to the danger created by the product, she cannot recover for her injuries. Comparative neg. would reduce Ps recovery if the p is also at fault

IMPLIED WARRANTY: McCabe v. L.K. Liggett Drug Co. (Mass. 1953). P injured by a metal coffee maker – “Lucifer Lifetime” which was sold, but not manufactured by the D in a sealed cardboard box and assembled by P according to instructions. P claimed that the notches to let out steam weren’t effective and so the coffee maker blew up. Court held D liable b/c there was an implied warranty by the seller that the coffee maker was of merchantable quality (means that the goods are reasonably suited for the ordinary uses for which goods of that description are sold). Didn’t matter that the name of the person who actually made the purchase didn’t enter into the transaction. 

UCC §2-318 – Third Party Beneficiaries of Warranties Express or Implied

Alternative A – seller’s warranty extends to any person in family or guess of family who might reasonably use the good and is injured
Alternative B – seller’s warranty extends to any person who may reasonable be expected to use good and who is injured
Alternative C – seller’s warranty extends to any person who may be reasonably be expected to use, consume or be affected by the goods and is injured
Henningsen v. Bloomfield Motors Inc. (stuck down express warranty (that can be waived) and ruled on an implied warranty (that cannot be waived)) . Epstein of course did not like this at all because you have parties that give something up through K but then you give it right back to them as a court. But the court in Henningsen says you know you can't really respect the express warranty being waived because it was not fairly obtained there was not equal bargaining power and in this case they did not even have the opportunity 

C. The Restatements
SEE PAGES 675-680 for the RSTMT on Products Liability

UCC §2-313

1. Express warranties by the seller are created as follows:

a) any affirmation of fact or promise made by the seller to the buyer which relates to the good and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise

b) any description of the goods which is made part of the basis of the bargaining creates an express warranty that the goods shall conform to the description

U.C.C. §2-710 provides: “Consequential damages may be limited or excluded unless the limitation or exclusion in unconscionable. Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable, but limitation of damages where the loss is commercial is not”

Under the 3rd Rstmt. of torts in most things. §1 – and there are three categories of product defects: 1. manufacturing defect – strict liability provision, b/c the manufacturer still took all reasonable care; 2. defective in design when the foreseeable risks of harm – so if the lawnmower could have had a release to stop the blades, then there might be liability; 3. inadequacies of warnings and instructions. 

Casa Clara Condominium Association, Inc. V. Charley Toppino & Sons, Inc. (Fla. 1993). D supplied concrete for numerous construction projects in Monroe County. Some of the concrete had a high content of salt that caused the reinforcing steel inserted in the concrete to rust, which made the concrete crack and break off. Ps own condos which were built, and damaged, by the Ds concrete and they are suing the Ds for breach of common law implied warranty, products liability, negl, and violation of the building code. Rule is that “can’t be held for the level of performance of his products in the consumer’s business unless he agrees that the product was designed to meet the consumer’s demands” – this is contracts remedy. Judgment for D. Hold contract principles more appropriate than tort principles for recovering economic loss without an accompanying physical injury or property damage. Economic loss rule applies to the purchase of houses. The nature of the product purchased is the house as a whole – so the damage of the defective property is a form of harm to the product itself – its another way of saying the product is defective. Should have sued the general contractor. 

Cafazzo v. Central Medical Health Services, Inc. (Pa. 1995). P had surgery to implant a mandibular prosthesis in 86, and in 92 it was discovered that it was defective. P filed complaint against the physician who performed the surgery and the hospital claiming they should be held strictly liable as they basically sold a product to the P. Court said that the provision of medical services is regarded as qualitatively different than the sale of products, and, rather than being an exception to 402A, is unaffected by it. Judgment for Ds. Even if the Ds could be shown to have “marketed” the prosthesis, strict liability does not apply. Medical services are distinguished by factors which make them significantly different in kind from the retail marketing enterprise at which 402A is directed. 

D. Product Defects
3rd Rstmt. follows the footsteps of the 2nd by holding that “services even when provided commercially, are not products” - a replacement part is subject to product liability, but its installation is not. Product liability law does uniformly apply to all ordinary product retailers and distributors within the initial chain of distribution
3rd rstmt. follows 2nd

a. product sellers include “non-manufacturing sellers and distributors such as wholesalers and retailers 

i. §1e – even when they act as mere conduits that do nothing to make the products dangerous

ii. §20 – treats commercial lessors and bailors as product sellers, such that a dealer will be held to the same rules when he allows a test drive, as when he sells a car

iii. §2o – acknowledges that manufacturing sellers “often are not in a good position feasibly to adopt safer product designs or better instructions or warnings

iv. As long as the P est. that the product was defective when it left the hands f a given seller in the distributive chain, liability will attach to the seller”

v. §2c – strict liability is imposed on a wholesale or retail seller who neither knew nor should have known of the relevant risks, nor was in a position to have taken action to avoid them, so long as a predecessor int eh chain of distribution could have acted reasonably to avoid the risks”

3rd Rstmt. §3 Products Liability

1) It may be inferred that the harm sustained by the P was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the P

a) was of a kind that ordinarily occurs as a result of the product defect; and

b) was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution

Strict Liability in Tort

1. Introduction – most courts have entirely bypassed warranty and neg. concepts and have held manufacturers and suppliers of defective products SL in tort to consumers and users for injuries caused by the defect. Almost all SL claims are based on common law principles; however, statutes may explicitly or implicitly create a SL cause of action

2. Rationale for SL action – max. protection protected demanded by Interest in Human Life and Safety – Liability w/o fault is imposed here as a matter of public policy, due to the grave risk of harm in placing defective products in the “stream of commerce”

a. D better able to bear risk – a D manufacturer us usually better able to distribute the risk of loss than is the innocent consumer

b. Negligence action may not be adequate remedy – neg. is often to prove in product cases to be an adequate remedy. 

c. Incentive for safer products – imposing SL may increase the incentive for the manufacture and supply of safer products

3. Caution – Liability Not Absolute – the SL doctrine requires the P to prove both a defect in the product that is attributable to the manufactuerer or supplier, and that the defect caused the injury. Although liability is strict it is not absolute

4. Caution – Liability May Not Even Be “nonfault” – although the courts and commentators generally speak of this area as one involving “strict” or “nonfault” liability, this is almost certainly not an accurate description of the state of the law. The type of “defect” involved may control whether the applicable law is that of SL or of neg. Appears that the law of SL applies uniformly to “manufacturing” defects; but that “design” defect and “warning” defect cases are in fact decided as neg. cases, even though the courts rarely discuss the difference.

a. Three Kinds of defects – a product may be defective in manufacture, in design, or in the sufficiency of the warnings accompanying it. 

i. Manufacturing defects – the product is not in the condition that the manufacturer intended at the time it left his control 

Speller v. Sears, Roebuck & Co.\ (N.Y. 2003). Ps decedent died in a house fire that also injured 7 year old son. Ps brought claims against Ds and property owner alleging neg., strict products liability, and breach of warranty. Ps asserted that the fire was caused by defective wiring in the fridge, a product manufactured by D. Ds said that the stove top grease fire started the fire, and that their product was outside the chain of causation that resulted in Ps damages. Ps presented experts stating that the fridge caused the fire, and Ds expert didn’t say it did, but a fridge wouldn’t cause a fire unless it was defective. Rule is a P must prove that the product did not perform as intended and exclude all other causes for the product’s failure that are not attributable to Ds. A jury may not infer that the harm was caused by a defective product unless P offers competent evidence identifying a specific flaw. Crt. found The Ps raised a triable issue of fact concerning whether a defective fridge caused the fire that resulted in Ps injuries. When can one infer that there is a defect that caused harm? Its when the resulting injuries happen as a result of product defect, and its not solely the result of other causes. 

Myrlak v. Port Authority of NY (N.J. 1999). Settled law that the P did not have to prove the specific defect and that “generally, the older a product is, the more difficult it is to prove that a defect existed while in the manufacturer’s control”

3rd rstmt. §2d – the fact that a danger is open and obvious is relevant to the issue of defectiveness, but does not necessarily preclude a P from est. that a reasonable alternative design should have been adopted that would have reduced or prevented injury to the P

3rd Rstmt. PL §2 comment d – requiring “that the P show a reasonable alternative design . . . even though the P alleges that the category of product sold by the D is so dangerous that it should not have been marketed at all”

3rd Rsmt.t §2 comment f – a broad range of factors may be considered in determining whether an alternative design is reasonable and whether its omission renders a product not reasonably safe

ii. Design defects – the product was in the condition intended by the manufacturer or supplier, but was designed in such a way that it presented an undue risk of harm in normal use. Although courts speak of SL in these cases, the identical result would almost always be reached by a neg. analysis, b/c the undue risk should have been discovered and prevented by due care. In the few cases where this is not true the courts have denied SL

1. Variety of defects – a product may be defective by posing an unreasonable risk to consumers, or by not protecting against foreseeable risks, such as inadequate safeguards on an industrial machine.

a. Limitation – the D will not be held liable, for manufacturing or selling a product that simply wears out w/ normal use

b. Application – handguns – a product that functions as intended and is dangerous in its ordinary use, has no defect and cannot give rise to liability based on defect. Halliday v. Sturn, Ruger & Co. (Md. 2002). Garris shot self while playing with father’s handgun, and mother seeks to hold the manufacturer of the gun liable for his death. Gun came with option safety class (father didn’t take), pamphlet on youth safety, lockbox and padlock. Father left gun under mattress w/ a loaded magazine in the same room on a bookshelf. Garris, 3, assembled the two pieces from watching tv and shot himself in the head. P says there is a design defect b/c it didn’t incorporate reasonable devices to prevent its use by young children. Grip safety, trigger-pull, child-resistant manual safety, etc.. Due to studies P says that it was foreseeable that the gun would be found, handled by a young child, and fired resulting in a fatal injury. P wanted court to apply a “risk-utility” analysis in lieu of a “consumer expectation” test and hold that the gun in question failed that preferred test b/c 1. the risk of excluding child safety features outweighs the utility of that exclusion & 2. alternative safer designs could have been adopted economically. Ct. found that under consumer expectation test no cause of action stated in this case – no malfunction of gun, and it was a lawful weapon and lawfully sold.
2. Crashworthiness – a manufacturer can be held liable for failure to design its product so as to min. foreseeable harm caused by other parties or conditions. Volkswagen of America, Inc. (D)  v. Young (P) (Md. 1974). Decedent stopped his 68 beetle at a red light and was hit from behind by a 67 ford, neg. driven by Benson. Decedent’s car was pushed forward and the seat broke away from the car body, and the decedent was hurled into the rear of the car and sustained injuries that resulted in his death. P sued D saying the bug was defective and that the seat assembly was unreasonably vulnerable to separation. Traditional rules of neg. lead to the conclusion that a car manu. Is liable for a defect in design which the manuf. Could have reasonably foreseen would cause or enhance injuries on impact, which is not patent or obvious to the user, and which in fact leads to or enhances the injuries in car collision.” Standard to apply is the traditional one of reasonableness (emphasized by Miles. In the 2nd impact, or crashworthiness cases, even though the legal rule says they will have to change the design of the car, they will only pay liability for injuries above and beyond what would have been there. Four policy points came out of this: 1. competence – be able to assess the designs, etc. v. a view that maybe juries lack these capabilities; 2. problem of a producer who serves a national market – and this leaves manufacturers with different choices – whether to comply with rules in the states – where the dimensions differ in the dimensions of strictness – if the manufacturer seems optimal then you assess liability for those things at a different standard or you might try and stop jurisdictions; 3. cross-subsidy point – that in posing a degree of design safety – consumers who want to purchase less safety can’t do so; 4. the nature of the inquiry in product defect shifts – whole sweep and development of the law in this area has been about product liability.
3. Approaches to design defects – the elements of a design defect case depend on the standard use

a. Feasible alternative test – the question for the jury is whether the D could have removed the danger w/o serious adverse impact on the product’s utility and price. Factors:

i. Usefulness of the product

ii. Type and purpose of the product (functional utility of design)

iii. Style, attractiveness, and marketability of product (psychological utility)

iv. Number and severity of injuries actually resulting form current design (social cost)

v. Cost of design changes to alleviate problem (safety-cost measured in both price and reduced utility of the product)

vi. User’s anticipated awareness of inherent dangers in product and their avoidability; and

vii. Feasibility of spreading the loss by adjustments in product’s price

viii. NOTE: in CA the manufacturer has the burden of proving that the benefits of a product’s design outweigh the risks of danger inherent in that design

b. Consumer expectation test – Ps must prove that the product did not perform as safely as an ordinary consumer would have expected. Barker v. Lull Engineering Co. (Cal 1978). P was injured at a construction site at U of CAL at Santa Cruz while operating a high-lift load manufactured by D and leased to Ps employer. P claims that his injuries were proximately caused by the alleged defective design of the loader and instituted tort action to recover damages for injuries. P was lifting a load of lumber 18 feet or so on uneven ground, lost control of loader, and attempted to jump away from it and was struck and injured by falling timber. P alleged loader was defective in several respects. Rule is that a product is defective in design either: 1) if the product has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner; or 2) if, in light of the relevant factors the benefits of the challenged design do not outweigh the risk of danger inherent in such design” Judgment for P. Court says w/ respect to the test of consumer expectations – its not just whether or not the product was being used for its intended use – but it includes whether the product was being used for a reasonably foreseeable use . The manufacture should have realized that people are going to use the lift at an incline, and so it should have sufficient safety to operate at an incline. So the court expands the test to include intended use and foreseeable use. It also expands the test in another way – it has the initial test of consumer expectations, but in addition it adds a test which is a test of the costs/benefits associated. You can see that that’s a test of whether the products design proximately caused the injury, and in light of the relevant factors that on balance the benefits outweigh the risk of danger inherent in the product design. So the P can still prevail by showing that there is some alternative design, that calc. of all costs and benefits – there is an alternative design that would have been safer to justify this analysis
i. applicability by bystanders – the courts are split over whether the consumer expectation test is relevant when the victim was not the buyer or user

ii. Food cases – the consumer expectation test is widely applied to food cases to test for defects. Foodstuff cases – traditional law held that the D was strictly liable for any “foreign object” that was found within the food, be it a sliver of tin or some waste impurities from animals…earlier cases refused to hold manu. Liable under any theory for substances natural to the product served (i.e. bone)
c. combined approach – some courts explicitly adopt a combined view under which recover is permitted if the P est. either 1) that the product failed to perform as safely as an ordinary consumer would expect when it is used in an intended or reasonably foreseeable manner or 2) that the product’s design was defective under the feasibility analysis above

i. Limitation – some courts permit the p to choose b/w the two approaches only when the “everyday experience of the product’s users permits a conclusion that the product’s design violated min. safety assumptions

d. 2nd rstmt. v. 3rd rsmt. – 2nd draws heavily on warranty analysis, was based on consumer expectations. This meant that patent dangers were not actionable. The courts have tended to move away from that position to one that evaluates risk/utility or the feasibility of alternatives. 3rd Rstmt. has moved more sharply in that direction by using only the feasibility approach. Potter v. Chicago Pneumatic Tool Co. (Conn. 1997). Ps claim injury while employed as shipyard workers at the General Dynamics Corp. Electric Boat facility in Groton as a result of using pneumatic hand tools manufactured by Ds. Ps allege the tools were defectively designed b/c they exposed the Ps to excessive vibration, and because the Ds failed to provide adequate warnings with respect to the potential danger presented by excessive vibration. P used pneumatic hand tools for chipping and grinding, which led to permanent vascular and neurological impairments. Expert testimony est. the causal connection b/w the use of the tools and the Ps ailments, and testing of the Ds tools showed that they exceeded the threshold limit promulgated by the American Conference of Governmental and industrial Hygienists. Rule is that a product’s defectiveness is to be determined by the expectations of an ordinary consumer, but there may be instances involving complex product designs in which an ordinary consumer may not be able to form expectations of safety. The consumer expectation test would est. the product’s risks and utility, and the inquiry would then be whether a reasonable consumer would consider the product design unreasonably dangerous. Relevant factors to consider are: usefulness of product, likelihood and severity of danger posed by design, feasibility of an alternative design, financial cost of an improved design, the ability to reduce the product’s danger w/o impairing its usefulness or making it too expensive, the feasibility of spreading the loss by increasing the product’s price. The availability of a feasible alternative design is a factor that the P may, rather than must, prove in order to est. that a product’s risks outweigh its utility. The everyday experience of most consumers doesn’t give them enough info. to evaluate its safety. The court is saying there is a threshold question. Is this the kind of product that a reasonable consumer can evaluate it? If the answer is yes, then we might think – GREAT we can rely on consumer expectations. What is we get a product where the consumers can’t form expectations about something. So the answer when its NO – is where you should apply the RISK UTILITY Test.

4. Dangers not foreseeable at time of marketing (scientifically unknowable risks) – in cases in which some crucial new information has been discovered after the product’s release, the courts generally focus on the Ds conduct after the crucial information appeared

a. Dominant approach – denies SL where the danger was something the manufactuere could not have guarded against “by the application of reasonably developed human skill or foresight”

5. Discovery of danger – when the scientifically unknowable risk becomes discoverable, the manufacturer or supplier may be liable for neg.

a. If the danger feasibly may be eliminated, the manufacturer must use due care to do so before continuing to market the product: otherwise it faces liability for selling a defective product

b. If the risk can’t be eliminated, the product is unavoidable unsafe – the manufactuere must then provide a suitable warning, or if the danger outweights the benefits from the product, discontinue distribution altogether

c. A manufactuere is under a duty to take reasonable steps to warn earlier purchasers of already marketed products about defects that only recently became discoverable 

Campo v. Scofield (N.Y. 1951). Not yet reached the state where a manufacturer is under the duty of making a machine accident proof or foolproof. Once a user has the knowledge of open and obvious danger then they can choose to either use it or not. It is like a second actor who did not create a danger having the opportunity to get away or avoid that danger – this would mean that the person who caused the danger is not still liable. 
Wade, On the Nature of Strict Tort liability for Products (1973)

1. to get a standard on whether a product is unreasonable dangerous, you must require the consideration and weighing of a number of factors

b. usefulness and desirability of the product

c. safety aspects of the product

d. availability of a substitute product which would meet the same need and not be as unsafe

e. manufacturer’s ability to eliminate the unsafe character of the product

f. user’s ability to avoid danger by the ex. of care in the use of the product

g. user’s anticipated awareness of the dangers inherent in the product and their availability

h. feasibility on the part of the manufacturer, of spreading the loss by setting the price of the product, etc.

The standard criticisms of multi-factor tests – its unclear what to do when the factors point towards different conclusions, etc. Other aspect is that some of the factors are so big, it seems like almost everything is relevant, but no particular factor is determinative. 

Linegar v. Armour of America (8th cir. 1990). Decedent killed during routine traffic stop. None of the shots fired hit the vest, but all shots struck parts of the decedent’s body that weren’t covered by the vest. The contour style vest provided more protection to sides of body, but not as much protection as a wrap-around style, an area along the sides of the body under the arms exposed when vest was warn. Feature of vest was obvious to Patrol when it selected it to be standard issue for troopers. Decedent died from bullet that entered b/w 7th and 8th ribs, approx. 3.25 inch. Down from armpit, and pierced his heart. Rule is that to recover under a theory of strict liability in tort for defective design, Missouri law requires that a party prove: 1. the D sold product in the course of its business; 2. the product was then in a defective condition unreasonably dangerous when put to a reasonably anticipated use; 3. product was used in a manner reasonably anticipated; 4. P was damages as a direct result of such defective condition as existed when produce was sold. Ct. says vest isn’t defective and give judgment for the D. 

3rd Rstmt. §6d – LEARNED INTERMEDIARY EXCEPTION

A prescription drug or medical device is not reasonably safe due to inadequate instructions or warnings if reasonable instructions or warnings regarding foreseeable risks of harm are not provided to:

1) prescribing and other health-care providers who are in a position to reduce the risks of harm in accordance with the instructs or warnings; or

2) the patient when the manufacturer knows or has reason to know that health-care providers will not be in a position to reduce the risks of harm in accordance with the instructions or warnings

3rd rstmt §402A com. j – a product is defective b/c of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings and the omission of the instructions or warnings renders the product not reasonably safe

comment m – clarifies the manufacturer’s duty to perform reasonable testing prior to marketing a product and to discover risks and risk-avoidance measures that such testing would reveal – a seller is charged with knowledge of what reasonable testing would reveal

3rd Rsmt. §2 com. L - Indicates that warnings and safer alternative designs are factors for the jury to consider in determining whether the product as designed is reasonably safe - so basically, maybe manufacturer’s should be held liable if they know something would make the product safer, as opposed to just warning the consumer of the danger

iii. Duty to warn/Inadequate Warnings – in addition to the actual product itself, defects may arise from packaging and inadequate instructions, warnings, labels, etc. Inadequate warnings may make a product defective when the dangers are not apparent to consumers and users

1. Unexpected dangers – danger must be something that a reasonable user would have no reason to expect or anticipate in the product. Vassallo v. Baxter Healthcare Corp: P had breast implant surgery and received D’s silicone implants. It was later discovered her implant may ruptured so she replaced them.  During that surgery, the surgeon found her left implant had ruptured and the right one had several pinholes.  Evidence existed that D knew of risk of rupture and gel bleed and D conducted very few safety tests. D did issue warnings of danger or implants to physicians but they didn’tt include info on gel migration, normal ruptures, etc.  P brings an action for failure to warn. Crt. finds that it is among the minority of states that uses the old hindsight test thus begins to usse the new state of the art standard. Even under that, the evidence proved that D was aware of risks associated with its products and did not release that info to consumer P or her doctor.  What is the state of the art test? The D is responsible of warning risks that are known or reasonably knowable and they have a duty to figure out what those risks are and find out what those are. So under this conception, the manufacturer has a duty to perform reasonable testing, in the market or ??? If this testing is not undertaken, or its done in a haphazard or negligent manner, then the D will be liable for it. 

a. Caution – if the danger is also unexpected by the D b/c it could not be anticipated, most courts will analyze it as a neg. question, as with design defects. No court expects manufacturers to warn about the unknowable

2. Unavoidably unsafe products – many products are unavoidable unsafe, but this does not render them defective – b/c there is no safer way to make them

a. Relation to design defect – suppliers can’t avoid liability for a design defect by giving an adequate warning. In states that follow the feasible alternative approach, an adequate warning may suffice to avoid liability only if the product’s design is not defective under that test

3. Testing the adequacy of warnings – a warning attached to an unreasonably dangerous product may be inadequate if, for example, it does not specify the risk the product presents, it is inconsistent w/ how the product is to be used, or it does not give the reason for the warning

a. Limitation – although warnings usually must be written for the ordinary user, a supplier may take into account the nature of a special clientele

b. Caution – although it often seems virtually costless to add a marginal warning to a product – courts are increasingly recognizing that excessive warnings may reduce the impact of important warnings

4. Testing who must receive warning – usually the warning must reach the person at risk from danger

a. Learned intermediary exception – most courts hold that in the case of pharmaceuticals, an adequate warning need reach only the prescribing dr.  Some courts follow a similar rule as to the supplying of bulk products

b. BUT Birth Control (Oral Contraception): MacDonald v. Ortho Pharmaceutical Corp. P received a prescription for the pills. As required by FDA, they were labeled with warnings concerning blood clotting.  After 3 years of using the pill. P suffered a stroke. She was unaware of the risk of stroke from the pill.  D contends that since the pill is a prescription, it met its burden to warn by warning the physician. Crt. holds for P although with prescription drugs, manufacturer has no duty to warn the consumer. Due to the pill’s annual renewal, patients have a limited opportunity to discuss with doctor about the dangers associated with it.  Also court finds that compliance w/ FDA warning regs doesn’t preclude liability and jurors could find Ds warning inadequate b/c it lack the severity in describing side effects

Hood v. Ryobi America Corp. (4th Cir. 1999). P lost part of thumb and lacerated leg when he removed the blade guard from new miter saw and then used the unguarded saw for home carpentry. P alleged that the D failed to warn of the saw’s dangers and that it was defective. P removed blades after he couldn’t cut some wood with the guards in place, disregarding the manufacturer’s warnings. P says he was unaware that removing the guards would permit the spinning blade to detach from the saw, and that the D knew it could happen. Ds manual bore at least 7 clear, simple warnings not to operate the tool with the blade guards removed, and the saw was not defective. The rule is a manufacturer may be liable for placing a product on the market that bears inadequate instructions and warnings or that is defective in design. MD: “a warning need only be one that is reasonable under the circumstances.” Judgment for D. 

Liriano v. Hobart. Employee goes to meat grinder not knowing that a safety feature is missing. The guy was allowed to recover from the manufacturer (which Epstein disagrees with). 

E. Ps Conduct
3rd Rstmt. §17 – Apportionment of responsibility between or among P, sellers, and distributors of defective products and others

a) A Ps recovery of damages for harm caused by a product defect may be reduced if the conduct of the P combines with the product defect to cause the harm and the Ps conduct fails to conform to generally applicable rules est. appropriate standards of care

b) the manner and extent of the reduction under Subsection (a) and the apportionment of the Ps recovery among multiple Ds are governed by generally applicable rules concerning responsibility

1. Parties who may invoke liability

a. Ultimate user or consumer – the ultimate user or consumer, as well as the purchaser, may invoke the doctrine. Thus family members, employees, guests, etc. of the purchaser are protected (NOTE: passengers in a car, as well as the driver, are treated as “users”
b. Bystanders – virtually all states hold that any person injured by a defective product can invoke SL (the bystander didn’t have an opportunity to inspect for defects prior to injury – and since the manufacturer’s losses can be covered by insurance or passed on to the public in the form of increased costs, there is no economic reason for treating bystanders worse than purchasers
c. Rescuers – some case authority allowing recovery by persons injured attempting to aid another who was imperiled by a defective product
d. Business firms – in most cases, where the parties in a commercial setting are of equal bargaining strength and have negotiated, tort actions, whether for SL or for neg. , have been foreclosed when the claim is solely for lost profits or other economic loss. A few courts go further barring tort actions even when the claim is for damage to property as well as economic loss
2. Liability extents only to “products” – applies only where the injuries or damage have resulted from a defective product 

a. Products in natural state – (sales of unprocessed, poisonous mushrooms)
b. Real property as “product” – courts have extended liability to defects in the design or construction of mass-produced buildings
c. Products v. services – strict tort liability does not apply to the rendition of services any more than does warranty liability
i. Applicaton – courts refuse to apply SL where the product itself is not defective and the injury is caused by the manner in which the product has been installe,d serviced or used
ii. Professional conduct – SL doesn’t apply to a drs. Diagnosis or treatment
iii. Hybrid conduct – if the D is providing services and a product, the courts look for the dominant aspect
iv. Electricity – electric current flowing through high voltage transmission lines is not a product for this purpose
v. Blood – almost all states have passed statutes that bar courts from applying SL in cases involving claimed defects in transfused blood. Ps in such cases must prove neg. (Zichini v. Middlesex Memorial Hospital)
d.  Product in stream of commerce – product must have entered the stream of commerce to result in SL – where a P is injured by an experimental model of a machine that has been advertised but not yet sold, its manufacturer can’t be held SL
3. Liability extends only to “defective products” – area of greatest difficulty is what makes a product defective for purposes of imposing strict liability. This depends on two separate issues: 1) they types of defect and 2) the standard used to determine the defect.

a. Basic Approaches 
i. Rstmt. approach – defect plus unreasonable danger – rstmt. recognizes a product as defective only if it is unreasonably dangerous meaning that the defect caused the Ps injury must be something other than what a reasonable person would expect in normal use
1. Latent v. patent defects – consumer expectation approach, literally applied would insulate from liability any product that is patently dangerous 
a. Modern view – most courts no longer bar recovery simply b/c a defect was patent
b. Significance of modern view – since most states follow either the feasible alternative test  or the combined approach – they have implicitly rejected the narrow Rstmt. view that allowed recovery only for latent dangers. Note however that some states may still decide to adopt the Rstmts. Requirment that any alleged danger be unreasonably dangerous before finding the product defective
2. Alternative approach – defect alone

a. CAL courts have led a srong movement that rejects the Rstmt. terminology of unreasonable danger b/c of possible confusion w/ the concept of unreasonable as used in neg. cases. Uner this view, an action lies for injuries from a defect that may not be unreasonably dangerous in terms of foreseeability
b. Misues – regardless of what kind of defect is claimed, it must have arisen during the normal or foreseeable use of the product. A manufacturer is not to be held liable for all possible harms caused by its product, but only for harms caused through its intened or foreseeable use

i. Normal use – a manufacturer must foresee a certain amount of misuse or carelessness by customers, and thus must warn them of any dangers that could be created by such use, or must build into the product appropriate safety devices. To the extent unintended uses are reasonably foreseeable, the product may be adjudged defective” if adequate warnings are not given or if feasible safety measures are not taken
ii. Modifications by others – if its foreseeable that the buyer, after sale, will modify the chattel purchased in a dangerous way, the supplier may still be responsible for harm caused if the product invited such modification (Liriano v. Hobart – meat grinder case)
iii. Distinguish – extreme misuse – misuse may be so extreme that the D need not make any warnings or take other safety precautions against it
c. abnormal reactions – highly unusual reactions to a product to not render it “defective” – this refers only to the situation where a Ps reaction is so bizarre or unexpected that it could not reasonably have been anticipated or guarded against

i. Dist. – not highly unusual reaction – if the reaction is shared by any significant number of potential users, no matter how small, the manufacturer owes a duty to warn, particularly if a self-administered test is available to the user that would disclose his sensitivity to the produce. Under such circumstances, the manufacturer’s failure to warn renders the product defective
4. Proof required – burden is on the P to prove 1) that the product was in fact “defective” when it left the Ds control and 2) causal relationship to Ps injuries 

a. Circumstantial evidence of defect – even though the P can’t prove a specific defect in the product some courts permit recover if an inference that the relatively new product was defective can be drawn from proof that it functioned improperly in normal use
b. Causation – p must show that the injuries were caused by some defect in the product that existed at the time it was marketed by the D
i. Defectiveness at time of marketing – p must show that the product was defective at the time it left the Ds hands
ii. Cause in fact (actual cause) it if sufficient that the defect was a substantial factor in causing the injury
1. Warning case – the p must who that an adequate warning would have made a difference (Application – the heeding presumption – under which it is presumed that if an adequate warning had accompanied the product, the buyer/user would have heeded it and not been hurt)
2. Lack of safety features – a D manufacturer may be liable where it failed to provide safety features that decreased the severity of injuries from inevitable accidents – even where the product did not cause the accident
c. Proximate cause – effect of intervening cause – if other causes are proved, their effect on causation is determined by the same proximate cause tests applicable in neg. cases 

i. Injuries to third parties after supplier’s adequate warning to purchaser – a supplier who has given adequate post-sale warning of a latent danger to the original purchaser of the product may not be liable for injuries later suffered by 
1. Application – auto recall cases – so if I get a recall, and sell car w/o getting repair or notifying third party purchaser, they don’t have claim against manufactuere
2. Application – prescription drugs – if manufatcturer gives an adequate warning to prescribing physicians of the drug’s potential hazards is not ordinarily SL to a patient who suffers adverse reactions from the medication (exception – mass immunizations – the manufacturer here is required to warn the ultimate recipients or see to it that notice reaches such persons)
5. Kinds of losses recoverable 

a. Personal injuries (or death) – Pain and suffering cause by injury from the defective product are recoverable, together with all damages consequential thereto – medical expenses, loss of income, etc. and if the injury results in death, a wrongful death action will lie

b. Property damage – physical damage to other property is recoverable in almost all states

c. Economic losses – most courts do not allow recovery in tort for purely economic losses. 

i. Minority view – extended strict tort liability for defective products to purely economic losses

ii. Misrepresentation – if the product has been advertised or represented to perform according to certain specs, there may be a possibility of recovery in tort for misrepresentation

iii. Part of other action – if the p suffers personal injury or property loss to be recovered in tort with the other damages under SL

6. Defenses to strict tort liability

a. Contributory neg. – depends on how the term is used: 

i. Failure to discover or guard against danger- Cont. neg. in the sense of failing to ex. reasonable care to discover the danger or to guard against it traditionally was not a valid defense to a SL claim in most states

ii. Unreasonable misuse – cont. neg. in the sense of unreasonable misuse of a defective product – in a manner or for a purpose for which no reasonable person would use it – traditionally did bar liability (and note: as previously discussed, the better analysis is that product will not be found “defective” if it did not stand up under the Ps unforeseeable misues”

b. Comparative fault – most comp. neg. states reduce the Ps recovery in SL cases by some amount to reflect the fact that the injury was caused in party by the Ps own carelessness – avoids the need to distinguish b/w knowing and unknowing contributory fault (courts recognizing comp. neg. in neg. cases apply a comparable notion here that has the effect of reducing the Ps recovery by an amount the jury deems appropriate)

i. NOTE: approach is to compare the Ps deviation from a reasonable standard and separately compare the deviation b/w the Ds product and a good product and then compare the two deviations

ii. Crashworthiness – where the p is hurt in a car accident that was totally his fault and then seeks to recover for enhanced injuries due to the lack of crashworthiness of the car’s interior, most courts will reduce the Ps recovery to reflect his fault in the original accident

c. Assumption of the risk

i. One who knows of the daner or risk involved and unreasonably continues to use the product, may be held to have assumed the risk – this is a valid defense to SL 

1. Application – warning of latent danger – even where the danger was not obvious, if the P has learned about it and still unreasonably continues to use the product, recovery may be barred. 

a. Adequately warned – the crucial issues is the adequacy of the warning given. Courts tend to be demanding in judging this factor, holding the warning inadequate if it was either incomplete or was watered down by the manufacturer’s own aggressive sales promotion, which had the effect of persuading users to disregard the warnings given

2. Limitation – reasonably alternative required – there is no voluntary assumption of the risk where the Ps cont’d use of the known defective product results from economic duress

3. limitation – voluntary and knowing assumption of risk required – the injured party must actually have known of the particular danger involved and freely decided to face it

4. Rejection of assumed risk as complete defense – a court that uses a feasibility test will be less likely to find assumption of risk b/c the danger is more likely to be latent. Beyond that most courts hold that if a dangerous situation confronts a person who unreasonably chooses to encounter it, the defense is not assumption of risk but rather comparative fault

d. disclaimers – contractual disclaimers of liability generally have been held invalid as against public policy – at least as to products liability claims involving personal injury arising out of consumer transactions (but note: courts may uphold contractual disclaimers as b/w two business concerns w/ relatively equal bargaining positions)

e. statute of limitations – the personal injury (tort) statute of limitation s applies, rather than the contracts statute of limitations

f. preemption – in a few situations, courts have concluded that federal legislation has impliedly preempted state tort law 

Daly v. General Motors Corp. (Cal. 1978). Decedent driving his car 50-70 mph when it hit a metal divider and the car spun around and he was forcibly thrown from the car, sustaining fatal head injuries. Ps allege that the door lock was defectively designed b/c of its exposed push button which was forced open during the collision. Ds were permitted to introduce evidence that the car had a safety belt  and a door lock, and if either had been used the decedent wouldn’t have been ejected from vehicle. Decedent didn’t use either. That the manual said that they should be used for safety. And that decedent was drunk at time of collision. Court imposed strict liability against the manufactuere and in favor of the user or consumer in order to relieve injured consumers from problems of proof inherent in pursuing negligence and warranty remedies. Sought to place the burden of loss on manufacturers rather than “injured persons who are powerless to protect themselves.” Ps recovery will be reduced only to the extent that his own lack of reasonable care contributed to his injury. The expressed purposes which persuaded us in the first instance to adopt strict liability inCa would not be thwarted were we to apply comparative principles. When P sues in strict products liability – his assumption of risk completely bars his recovery. Strict products liability, which was developed to free injured consumer form the constraints imposed by traditional negligence and warranty theories, places a consumer P in a worse position than would be the case were his claim founded on simple negligence – but this will reduce, not bar the Ps claim. Court discusses four possible objections in the context of products liability: 1. frustrates the goal of strict liability which is to protect consumers; 2. introducing comparative neg. will frustrate/reduce the manufacturers incentive to produce state products; 3. triers of fact have difficulty assessing comparative neg.; 4. combining the two principles will have adverse effects on liability on the people who fall within ???

F. Federal Preemption 

Geier v. American Honda Motor Co. (2000). Case has to do with a safety standard which required auto manufacturers to equip some, but not all of their 1987 vehicles with passive restraints. In 1992 – P while driving a 87 Honda collided w/ a tree and was seriously injured. the car was equipped with seatbelts, which were buckled, but not w/ airbags or other passive restraint devices. The Act preempts the lawsuit – this kind of “no airbag” lawsuit conflicts w/ the objectives of FMVSS 208, a standard authorized by the Act, and is therefore pre-empted by the Act. The whole guise of the case is premised on the Supremacy Clause. A federal rule takes precedent over any common law state tort action. when the state and federal law address the same subject there is a three point test: 1. does the federal law expressly preempt it; 2.; 3. whether or not the particular law suit in question preempts with the federal law. So the real policy considerations in this area – one is a general federalism principle. No one is sure what the best regulation is – so let the state’s experiment – allow them to adopt particular rules and see which ones work and from those 50 different experiments it will become clear over time which rules function best and which ones don’t and then the federal government can adopt the best ones OR the states will take on the best practices. Well this would be very costly b/c 50 different state agencies would have to do studies and evaluations, so how about letting a federal agency to evaluate the costs/benefits and create a uniform rule.

XIII. DAMAGES

It is routine for both sides to have medical and economic experts testify on three critical elements of damages: pain and suffering; medical expenses; lost earnings attributable to the accident. For each head of damages, a jury must take into account both past and future losses. W/in a system of corrective justice, damages are meant to place the p in the position that she would have enjoyed if the tort had never been committed. Damages are crucial to the deterrence function of tort law b/c they function as to the set of prices the D must pay for engaging in certain activities. 

II. DAMAGES
· Three Forms of Damages:

· Nominal: damages are a small sum of money awarded to the π for technical invasion of their right, in order to make judgment a matter of record so that prescriptive rights can be avoided and to cover at least part of the costs of bringing action.
· Compensatory: The sum of money deemed the equivalent of the full loss or harm suffered by the π.
· Punitive: The sum of money over and above what will compensate the π fully for the loss suffered.  Purpose is to punish the defendant and make an example of him to others in instances when his conduct is of an aggravated nature.
· COMPENSATORY DAMAGES: (π has burden of proof)

· Personal Injury Overview: π entitled to recover a sum that will fairly and adequately compensate for all injures that is the result of a defendant’s conduct.  Compensatory damages can be divided into two categories (1) Live victims and (2) dead victims.

· LIVE VICTIMS: Recoverable Elements
· Medical Expenses

· Lost Earnings

· Pain and Suffering / Lost Enjoyment of Life

· Property Damage

· Other economic damages that you can prove in a non-speculative way

· General Rule Of Compensatory Damages:

· P has the burden of proof for compensatory damages.

·  If you have NOT suffered any physical harm – traditional doctrine will kick you out of court but look at Peoples Express case – chipping away at this.
· Legal fees NOT recoverable unless there are statutes which interfere with the bright line rule
· Pain and Suffering and Loss of Enjoyment of Life

· Damages for loss of enjoyment of life require that a π be conscious that the enjoyment was lost.  
· Damages for pain and suffering and loss of enjoyment of life should be combined into one nonpecuniary award. The damages shouldn’t be separated (This is the majority view).  Traditional justiciation for keeping them together is to lower damages.

· McDougald v. Garber: π had a caesarean section and during surgery suffered oxygen deprivation which left her severely brain damaged and in coma.  Π awarded money for loss of enjoyment of life.  Δ sued saying that π was so severely injured she was incapable of experiencing loss of enjoyment also that P&S and loss of enjoyment were the same loss. (if victim is unconscious, aren’t we just punishing D and not compensating P?) Crt. held that, like pain and suffering damages, one must be aware of loss of enjoyment of life to receive damages. Also held one damage award for both P&S and loss of life okay.  Pecuniary damages; future nursing costs; costs of future custodial care. Non-pecuniary damages: conscious pain and suffering; loss of life’s pleasure; loss of wife’s services to husband. The physical injury prevents her from working and creates her loss of future income

· But if we’re focused on deterrence – should the victim get more money when she is conscious rather then unconscious? Now a P with a less severe injury gets more damages then one who the most harm is committed against.

· Ways to calculate Pain and suffering
· Caps: some courts have put caps on damage awards or states by statute and allow the jury to decide it.  Otherwise, the jury is allowed to come up with a number.   

· Illinois: P&S = 3 x what the economic loss was. 
· Should the amount we award for P&S be capped by how much it would cost to kill someone?  Shouldn’t the value of human life be a cap on the amount of pain and suffering damages?
· It is cheaper to kill then to maim

· Economic Loss: Loss of Earnings and Future Earnings. 

· Procedure: Jury determines the present and future loss of income, including calculating potential promotions, etc. They also include inflation to future earnings and then subtract the interest they would receive for that dollar.  (Experts are important)
· O’Shea v. Riverway Towing Co: P was coming off duty as a cook on a towboat on D’s riverboat.  While getting off the boat P, through no fault of hers, fell and sustained injuries.  Economist calculates her future earning award in consideration of how long she will work (until 70), inflation, interest rates, etc. D argues that P never worked a full year thus the calculation of her future earnings should be based on past earning history but crt. finds that previous wages do not put caps on future wages.  The court holds that the measure used to calculate P’s future earnings was correctly arrived at.

a. Tort awards are not taxable (but this court deducts federal taxes from award b/c there is no deduction in the tort award). SS is not deducted b/c SS is a “social savings” – if she’s not putting in by working, she won’t take out later.
· Duty to mitigate: We require the π to reasonable mitigate and this gives the jury a factor to determine.  The jury may include that factor when calculating damages.  However, they consider dignitary issues.

· Note: If they can receive medical attention that is reasonable, they should mitigate.  But if against religion, then maybe eggshell skull (thins skull) rule comes in and it is left for the jury to decide.  

· Collateral Source Rule: At common law, P is entitled to recover out of pocket expenses, even if P was reimbursed for those losses by a 3rd party (i.e. π has first party insurance health, auto, etc.).

· Contractual Right to Subrogation: Some courts follow that Δ should pay the full amount to P and the insurance company should get reimbursed for what it paid out on π’s behalf.  That is the way that they can lower insurance premiums, prevents over-compensation and the Δ pays the full amount to be deterred.

· DEAD VICTIMS: Compensation

· Survival Statues: At CL all your COAs died with you.  Legislature stepped in and instituted Survival Statutes. Now Damages suffered by the deceased before the death are recoverable by the estate.  Can recover for his pain and suffering before he died, medical expenses, loss earnings before he died. (Instantaneous death may be a bar to recovery)

· Wrongful Death Statutes: Allow a defined group to recover for the loss they have sustained by virtue of the decedent’s death.  Typically decedent’s spouse and kids are covered. (no loss of enjoyment recovery b/c P is dead!)

· Loss of Survivor Statute: allows those who are dependant on decedent for support to recover for the contribution they would have gotten to their support from Smith (not the whole stream of wages – subtract D’s consumption expenses))

· Loss to Estate Statute: people w/ standing to sue would have gotten if Smith was alive – but here, you don’t have to be a dependant.  I.e. you can be an adult child who would have gotten an inheritance. What decedent would have given these people if he was alive = loss steam of earnings – what Smith would have spent on himself (personal consumption)
· Loss of Consortium: survivors can sue for - including sex, moral guidance, and companionship.  You don’t need the WD statute for this to recover.  It started out as an action for a spouse when a spouse is killed or disabled (coma, paralyzed, etc.).  Modern litigation is extending to others – children (tending to be answered yes), unmarried cohabitant, gay partner, etc.  The loss of consortium helps step in as a far as under-deterrence in death cases.

· PUNITIVE DAMAGES: (punishment to D)

· Generally available in intentional tort cases where D intends to do harm.   But it doesn’t have to be intentional! Also available for gross negligence, conscious disregard for harm. Wanton or reckless – something that we see as egregious! (products liability cases as well  when D knew of defect and recklessly disregarded)

· Punitive Damages=  purpose of PD’s is to punish Def and make exp of him when his conducts is of an aggravated nature (intent to injure, malicious, willful/wanton, etc.). B/c punitive damages are intended to punish Def they may be allowed in a suit for battery where Def intended to injure P; also allowed in malicious prosecution, misrep, and products liability cases. BUT punitive damages not allowed for negligent conduct (but some states allow them when Def engaged in reckless conduct, i.e. drunk driving)
· Rationale for Punitive Damages

· Modern View: is that the function is to fill the gap when compensatory damages are too low – why are they too low?

b. P has a hard time proving the intentional action

c. Wrongful Death

d. When D gets away! 
e. Some behavior we don’t worry about over-deterring!  We’re not too worried that we’re going to deter axe murders!  

f. Maybe we want PD to encourage people to go through a market mechanism when they want something.

ii. Defendant’s Income and Wealth:

1. Individual: Information about D’s wealth is normally used to formulate punitive damges.  Is this right?  Yes, in order for damages to be punitive, must know how much $$ will punish D.

a. Kemezy V. Peters: P sued police officer D for using his nightstick to wantonly beat him in an altercation in a bowling alley where P was a secuirity guard.  D appeals challenge to punitive damage award- his net worth shouldn’t be releveant.  Posner reasons awarding PD depends critically on D’s net worth – the > the wealth, the smaller the relative bite of punishment. Ebba’s Notes said - Rule= an award of punitive damages does not depend on the level of Def’s income/wealth;Majority view= there is no burden of production on P requiring P to introduce such evidence. Such a requirement would encourage P’s to seek punitive damages merely b/c a Def is wealthy and would force intrusive pretrial discovery re: the Def’s net worth. 
2. Corporations: Do their earnings, market cap, etc. a good determination of what should be punished?  Should juries be instructed to ignore wealth of company?  Perhaps!  The amount of deterrence you want is not dependant on the amount of money they have – they will act cost effectively if they are a profit maximizing organization.  No diminishing marginal returns for companies like with individuals.

iii. Reasonableness of Punitive Damages: Who and Why are we Punishing: 

1. Fisher v. JohnsManville Corp. (pg. 827) The executives knew about its asbestos being somewhat dangerous but they didn’t tell customers, employees, etc.   If we concede that D was naughty, are we really punishing D or the shareholders of D?

2. Grimshaw v. Ford Motor Co: D made Ford Pinto with a faulty gas tank that would explode upon a crash.  They realized the default in the car but their cost benefit calculation revealed that it was cheaper for them to just pay damages to dead people.  This analysis is given to the jury under the instruction: Punitive damages are appropriate when D has shown a conscious disregard of human life.  Are we punishing D for using the Hand test?  Maybe punish for the low value they put on human life?

3. State Farm Mutual Insurance Co. v. Campbell: Company rolling the dice at the expensive of hurting its customers, here Campbell.  They take the case to trial, assuring P they wouldn’t be liable for any of their personal assets but they lost and P was liable for their personal assets for all excess Court says this is a case for PD – Is this true? S.Ct. found the amount to be unconstitutional. 14th Am. prohibits the imposition of grossly excessive or arbitrary punishments on the tortfeasor
i. Constitutional Review of Punitive Damages: Due Process review of punitive damages to decide whether the damage judgment are excessive.  This case give 3 factors to look at to determine whether the damages are excessive:

1. (1) Reprehensibility of the conduct (most important factor according to case) 

2. (2) Ratio for compensible damages to punitive damages, and

· Under 4:1 is okay but above that makes court uncomfortable.   

3. (3) Look at punitive damages imposed in similar civil and criminal cases.

a. BMW of North America v. Gore ​ - π bought new BMW that had been repainted before he bought it.  BMW had a policy of fixing new cars that had less than 3% of total costs in damages and not informing dealers.  Total depreciation was $4000 and there were 1000 other similar cars.  Trial judge reduced jury award of 4,000 compensory and 4 million punitive to 2 million.  Δ appealed. Held: (1) there wasn’t severe harm.  The repainting didn’t affect the safety, performance or appearance of the care.  The Δ wasn’t reckless in his conduct.  (2) Damages are excessive in comparison to the harm the π suffered from the car being repainted. 

Duncan v. Kansas City Southern Railway (La. 2000). P/parents of 3 passengers in a car collision (3 daughters were riding in Church van that collided w/train) filed suit v. Def/driver of the van and Def/RR.  Rule= in reviewing an award for general damages, the Ct must est. if the trier of fact abused its discretion in assessing the amt of damages. Holding= Ct held the general damages were excessive and trial ct abused its discretion; future medical expenses were also held in error. Ct reduced the recovery for general damages from $8 to $6 million and reduced future medical expenses from $17 million to $10.5 million, to reflect the cost of annual care for the accurate 57 yr life expectancy instead of the longer 81 yr life expectancy erroneously introduced. General damages are those which may not be fixed w/ pecuniary exactitude, instead they involve mental or physical pain or suffering, inconvenience, the loss of intellectual gratification or physical enjoyment, or other losses of life or life-style which can’t be definitely measured in monetary terms

Per Diem - Belli - wants the per diem rule. Don’t frighten people by asking for some astronomical sum – break it up and show the damages over time. Does it make sense to do the per diem rule? Well if your off in the small interval, you will amplify that error. And there are other problems – imagine a situation where you suffer pain and suffering for a long period of time and there will be no relief to you – the relationship might be COMPOUNDING as opposed to additive, OR the suffering might become something you get accustomed to and so its less than additive. Some jurisdictions allow the per diem argument to be made to the jury, subject to a cautionary instruction that the per diem approach is argument not evidence. Other courts have condemned per diem instructions to the jury but have permitted the trial judge to allow reliance on that approach in closing argument. 

Discounting to present value is an essential task in determining the proper awards for any future item of recovery, whether lost earnings, or by extension, medical expenses. Discounting becomes more difficult with inflation. As a general economic proposition, inflation means that it will take more dollars tomorrow to purchase the same market basket of goods than it does today. At common law the general rule was that interest for a successful tort P ran only from the time of judgment. Theobjection to this rule is that it allows the Ds, by delay, to reduce the amount paid to the P, thereby to frustrate the common law obj. of full compensation to the P. Expected life calculations – proper procedure asks the expected discounted earnings of each future year & the probability that the P will actually be int eh work force in that year. In tort law, the P normally has a duty to mitigate damages – take steps that minimize the expected losses from an accident. Under the internal revenue code damage awards rec’d in compensation for personal injuriers are not taxable, even when the are a substitute for lost income. Imputed income from non-market activities is another element that must be included in damages. In the law of damages, the most important aspect of imputed income lies in the value of lost services for persons not engaged in ordinary market activities

Remittur & additur- 

· Remitter – the court gives the P the option to avoid the cost and expense of a new trial by accepting a reduction in the size of the jury award
· Additur – the D can avoide the cost of a new trial by consenting to a larger verdict equal, perhaps, to the smallest verdict the court would sustain against a charge of inadequacy
Structured settlements- 

· Pay Ps damages in periodic installments rather than in a single lump sum

· Reduces the need for the parties to make a joint estimate of future inflation rates, since future payments can be geared to inflation if and when it occurs

· Structured settlements can be contingent or absolute – 

· Contingent – if it calls for so much per year as long as the P needs medical treatment – problem is that a P may unduly prolong treatment in order to continue receiving payments

· Periodic payments are common in worker’s compensation area, in which rehab and treatment is heavily monitored

Caps on damages- BUT these statutory caps have met constitutional challenges—

· Dramatic increase in the level of damages awarded successful Ps in tort actions has brought foth a strong legislative response in many states: capping damages, especially in medical malpractice cases
XIV. NO FAULT SYSTEMS
A. Introduction 

The No-Fault Systems

Workers comp. has served as the model for a number of contemporary no-fault systems of liability, including those for injuries arising out of the use of automobiles, the distribution of consumer products, the provision of medical services, and most recently, the special 9/11 fund for victims at the WTC and other sides. Workers comp and modern no-fault systems provide compensation for individual injuries that are everywhere noncompensable at common law; both make use of broad coverage formulas; all systems contemplate sharp limitations on damages, with little or no recovery for pain and suffering; and all require some coordination with the common law tort rules retained after the adoption of the plan

B. Workers’ Compensation
1. Workers’ Comp.

a. Motivation – under traditional tort principles, many workers were completely barred from recovery by their own contributory negligence. Two new tort principles emerged: assumption of risk, which barred recovery by any worker who perceived the dangers of his employment, and the fellow-servant doctrine, which provided that the employer could not be held vicariously liable for the neg. of a Ps co-worker. The three doctrines made recovery by injured workers virtually impossible

b. Response – the states removed from the tort system virtually all claims for personal injury by workers against their employers, the tort system was replaced w/ a comprehensive system of workers’ comp. that now covers well over 80% of all workers

i. Operation of workers’ comp system

1. Mandatory insurance – in almost every state, private employers are required to acquire worker’s comp. insurance to cover their employees

2. Scope of coverage – the insurance extends to all claims for personal injury that aries out of and in the course of the worker’s employment, w/o regard to fault

3. processing of claims – a worker who is not satisfied w/ the settlement offered by the insurance company may file an administrative claim. After the agency hearing, a dissatisfied party may appeal to an administrative board and then, in most states, to a state appellate court, but only onlegal questions

4. amounts recoverable – most workers recover all their medical expenses and up to 2/3 of their lost wages – although traditional noneconomic damages, such as pain and suffering are not available, all states provide lump sum payments for loss of bodily parts or functions

ii. impact of workers’ comp. on tort recovery

1. Exclusive remedy against employer – a worker whose claim falls w/in the worker’s comp. system can’t sue the employer n tort – claims by family members are generally also barred, even though worker’s comp. may provide no benefits to an injured worker’s family

a. Even though injury is covered, a particular harm suffered by the worker may not be compensable under the statute 

b. EXCEPTION – in some states a worker may escape coverage of the worker’s comp. system by showing that the injury resulted from the employer’s commission of an intentional tort that was not suffered in the course of employment

iii. claims against third parties allowed – workers can bring tort actions against 3rd parties involved in the injury 

1. effect of compensation – a worker who accepts compensation does not waive the right to sue a third party in tort

2. collateral source rule – generally prevents the third party from reducing its damages by proving that the P obtained compensation payments from the employer

3. employer’s right to reimbursement – employer generally has a lien on the worker’s tort recovery to cover the comp. payments it has made to the worker. In addition, if the worker fails to sue a third party, the employer can bring a tort action in the worker’s name

4. third party’s right to reimbursement – if the employer was also at fault in the worker’s injury most states hold that the exclusivity of worker’s comp. bars the third party from seeiking contribution or indemnity from the employer

Clodgo v. Industry Rentavision Inc. (Vt. 1997). P was manager in Ds store and began firing staples with staple gun at co-worker sitting on a couch, who then fired back and hit the P in the eye. D agued that the P was engaged in noncompensable horseplay at the time of the injury. Rule is that an injury arises out of employment if it would not have occurred but for the fact that the conditions and obligations of the employment places claimant in the position where he or she was injured. Claimant must show that “but for” the employment and his position at work, the injury would not have happened. MUST also show that the injury occurred in the course of the employment. Commissioner must consider (Miles Highlighted During Class: 1. the extent and seriousness of the deviation; 2. the completeness of the deviation (whether the activity was commingled w/ performance of a work duty or was a complete abandonment of duty; 3. the extent to which the activity had become an accepted part of the employment; 4. the extent to which the nure of the employment may be expected to include some horseplay. Court found for P. Commissioner found that the activity had been a commonplace occurrence in the store – and that an employee wouldn’t be fired for such behavior

1. The standard view treats “arising out of” and “in the course of” employment as distinct requirements. “in the course of” refers to the time, place, and circumstances of the injury. “arising out of” refers to the cause and origin of the injury. 

2. Certain personal acts “necessary to the life, comfort, and convenience of the servant while at work, though strictly personal to himself, and not acts of service, are incidental to the service, and injury sustained in the performance thereof is deemed to have arisen out of the employment. 

3. Workers comp cases have required a judicial reevaluation of the proper treatment of acts of God

1. actual risk test – claimant is allowed to recover only by showing that the employment increased (perhaps materially) the risk of the harm beyond the levels to which an ordinary member of the public is exposed

2. positional risk theory – adopted by a minority of jurisdictions allows compensation under a “but for” test if it turns out that the activities of the employer required the employee to be in a position to suffer the harm

4. workers comp. statutes have not eliminated all defenses based on the employee’s misconduct – the employee’s willful misconduct, drunkenness and aggression may either bar or reduce recovery

5. constant levels of stress and exposure can result not only in asthma attacks, but in injuries as diverse as a bad back from lifting heavy weights to a heart attack that comes from stress on the job

a. these cumulative trauma cases are as work-related as a sudden injury, but the complications of proof they raise can be quite formidable

6. workers comp has periodically faced large cost increases b/c of fraud and abuse, esp. for mental distress claims that do not result in such discrete episodes as asthma or heart attacks

a. these mental-mental stress claims were unrecognized before 1971 but have mushroomed under the broader construction that some state courts have given to the phrase compensable injury

7. under the workers’ comp laws, work-related injuries are then placed in one of four categories: temporary partial, temporary total, permanent partial, and permanent total

a. temporary – when it is believed that the employee will be able to return to work w/ his capabilities undiminished by the accident

b. permanent – employee’s capabilities remain impaired even after the recuperation period

c. death cases receive separate treatment from the disability cases

8. SCHEDULED DAMAGES????

a. Once the benefits have been calculated, they belong to the worker, and are in no event tied to any actual wage loss 

9. a second important exception to the exclusive remedy provisions is the so-called dual capacity doctrine

a. restrictive view allows a P employee to bring a tort action if the malpractice arises from the treatment of a nonwork related injury, just as it allows an employee who is injured in a slip and fall accident while shopping on her own time in her employer’s store

b. NY has a unique position that bars the separate tort action for subsequent malpractice only if the worker is treated in a facility that is open only to employees but allows that tort action if the malpractice takes place in a facility open ot the public

10. the current approach basically allows the employer to recoup its expenditures from any successful third party action

a. alternative approach stipulates that in third party actions, the injured worker may recover only damages in excess of the amounts paid or payable for such injury under the worker’s compensation statutes

b. plan eliminates the need for any third part indemnity actions against the employer

11. generally the exclusive remedy provision bars not only the tort claim of the employee, but also any derivative actions brought by the employee’s dependents, including actions for loss of the employee’s services, loss of consortium, and even actions for emotional distress suffered by a spouse who witnessed an employee’s injuries

Richardson v. Fielder. Want worker’s comp. b/c I fell when I was stealing. The court held that the D had to pay worker’s comp. b/c the people had routinely stolen and he hadn’t fired them. 

Note case with the employee car falls on him. The counter argument – the employer is being nice and giving him this perk. When you get a few repairs – all you employers can just do the after hours here. The employers are essentially just having a perk of the benefit of labor . No indication that the employer even knew about the employee

Wilson v Workers’ Compensation Appeals Board (Cal. 1976). P got in an accident while driving from her kids school to the school she taught, and her car contained materials for class. School did not require instructors to commute in their own personal cars, and public transportation was available, and work could be completed at school, although many teacher’s did it at home for convenience. Board denied benefits b/c 1) applicant’s home not an additional job site, 2) only convenience motivated applicant’s car trip 3) the transportation of the work-related items was not a major part of the trip, nor even a significant alternative reason for the trip. Rule is that going and coming rule provides that worker’s compensation does not ordinarily compensate injuries sustained while the employee travels to or from work. If work is performed at home for the employee’s convenience, the commute does not constitute a business trip, since serving the employee’s own convenience in selecting an off-premise place to work is a personal and not business purpose.  Judgment for D. 

Police OFFICER Case – working out at home – no liability for job. 

Bathtub Note Case – She falls out of the bathtub and she was injured in the hotel in the course of a business trip and the court says she can recover. Staying in the hotel was necessary. It depends on the particular facts of the case but you can see how the args. Can go both ways. 

Exclusive Remedy. Beauchamp v. Dow Chemical Co. (Mich. 1986) – worker wants out of the worker’s comp. system. P was employed for two years as a research chemist by D and applied for workers comp benefits, alleging impairment of normal bodily functions caused by exposure to tordon (agent orange). Ps then brought suit, him and wife, saying he had been physically and mentally affected by the exposure and that she had suffered loss of consortium. Alleged that D intentionally misrepresented the potential danger and intentionally assaulted P, inflicted emotional distress, and breached its contract to provide safe working conditions. Rule is if the injury is substantially certain to occur as a consequence of actions the employer intended, the employer is deemed to have intended the injuries as well – tracks the Rstmt. def. of an intentional tort . Court adopts this standard but stresses that substantial certainty should not be equated with substantial likelihood.

People v. Film recovery – cinide vats. Test from the 2nd rstmt. of torts. The risk of harm has to be substantially certain. Intentional torts are different then those we generally see in the worker’s compensation system, so it belongs outside the worker’s comp. system. If the employer doesn’t want the harm to happen, but knows it could/probably would – THAT IS INTENTIONAL and outside the worker’s comp. system. Johnson v. BP Chemicals (OH 1999) – affirmed Brady – that intentional torts will always take place outside the employment relationship. 
C. No-Fault Insurance
1. No-Fault Auto insurance
a. Motivation – b/c auto accidents are so numerous and include so many small claims, auto cases suffer particularly from many of the problems that critics identify w/ a fault-based system: delays in receiving payments from liability insurers, malapportionment of benefits by which small claims are treated very generously, inefficiency, high insurance premiums, and dishonestly
b. Response – almost half the state have changed the handling of auto accident claims by adopting “no fault” insurance plans
i. Operation of no-fault plans – vary considerable
1. mandatory insurance – all car owners are required to obtain and keep in effect insurance to cover claims arising out of the operation of their cars
2. scope of coverage – the insurance extends to all claims of injury arising out of the use of operation of any motor vehicle, w/o regard to fault (Note: this includes claims allowed under traditional tort concepts as well as certain claims not currently allowed)
3. claims handled on first party basis – injured car occupants usually make claims against the policy covering the cars they are riding in, so that in the typical two-car crash, the occupants of each car claim against the insurance covering that car (NOTE: pedestrians injured by cars generally make claims against the insurance covering the cars that struck them)
a. Since fault is immaterial – the claims procedure is relatively simple, and any disagreement b/w the policy holder and the insurance company as to the amount recoverable is subject to arbitration
4. Damages recoverable – none of the statutes provides coverage for pain and suffering or disfigurement. Coverage is limited to economic losses. However the plans vary considerable as to the max. coverage
ii. impact of no-fault plans

1. curtailment of tort litigation – plans vary concerning the extent to which traditional neglicence actions are still permitted
a. partial abolition – all existing statutes allow tort actions in at least some situations (under some plans, tort actiosn against other drivers can still be maintained for all but relatively minor cases
b. add-on statutes – some states have simply added a no-fault system to the tort liability system already in place. Any auto victim who recives no-fault compensation can still sue in tort as before. The no-fault insurer has subrogation rights up to the amount it has paid to the victim under no-fault
2. Elimination of double recover by injured persons – most plans prevent the injured party from obtaining a duplicate recovery for the same economic losses. This is usually accomplished by making no-fault insurance primary source of benefits, or by providing for automatic subrogation for any payments made under any other insurance

c. Future of no fault – in recent years, a few states have returned to the fault system

2. Medical Malpractice

a. Motivation – doctors faced w/ rapidly escalating malpractice insurance rates

b. Response – virtually every state has since adopted legislation addressing the malpractice area, however statutory provisions vary

i. Shortened statute of limitations – most common change shortens the SOL – minors are often required to sue w/in 8-10 years of the infliction of injury, rather than being able to wait until they reach majority

ii. Limits on pain and suffering – a few states limit the amount recoverable

iii. Periodic payments – some state provide that if the award exceeds some min. figure, the judge may or must require that it be paid periodically rather than in a single lump sum. If victim dies before all payments are made, amounts still unpaid for P/S and for expected future medical expenses need no longer be paid

iv. Legal fees – some states have set sliding scale limits on the size of contingent fees that lawyers may charge to represent victims in malpractice cases

v. Collateral sources – some states provide that if the P has rec’d first party insurance benefits or other help in meeting the costs imposed by the Ds malpractice, the trier may deduct these benefits from the award

vi. Malpractice panels – a few states have created three-member panels, consisting of a physician, an attorney, and a judge, to conduct a pretrial liability review – if the panel reaches a unanimous decision on the merits of the malpractice claim after an informal hearing, that determination is admissible as evidence in any later trial 

3. Products Liability

a. Motivation – common law development of products liability led groups of manufacturers and retailers to seek legislation to moderate the financial impact of new decisions

b. Response – no federal legislation to govern products liability claims. About half states, mostly nonindustrial states, have adopted legislation drawing back in some respects from the common law rules of strict liability

i. Statues of repose – providing that no action may be brought on a defective product claim more than a certain number of years after the product’s initial distribution 

ii. State of the art – some states hold that a manufacturer’s compliance w/ industry custom will bar recovery on a defective product theory

iii. Compliance w/federal standards – some states provide that compliance w/ federal standards may bar recovery, or may bar recovery of punitive damages

iv. Presumption of safety – some states provide that if the product has not caused harm for a certain number of years, the P must present “clear and convincing” proof of a claimed defect

v. Manufacturer primarily liable – some statutes provide that a nonnegligent retailer or distributor may not be held liable, or may be held liable only if the manufacturer is insolvent.

No fault system really isn’t implemented anywhere in its pure form. Why? People object to the reduced compensation aspect to it. People should be able to recovery something for pain and suffering. 

Pinnick v. Cleary (Mass. 1971). P alleged he was injured in a car accident caused solely by the neg. of the D. Tort action sought damages in excess of those allowed under the Mass no-fault statute. After the D interposed the statute as an affirmative defense, the P brought his bill in equity to the Mass. S. Judicial Ct. challenging the no-fault statute on the grounds that it unconstitutionally deprived him of “his right to full recovery in trot”. Court holds that the inclusion of pedestrian harms does not invalidate c. 670 since they too receive the benefit of the certainty of a prompt recovery of a limited amount and limited exemption from liability instead of the necessity of tort proceedings or no compensation at all and liability to an unlimited amount. The court decides that No Fault system is adequate compensation. 
The New Zealand Plan

1. under this plan, virtually all actions for personal injuries or death have been abolished and their place taken by a comprehensive insurance scheme that awards benefits to all persons who suffer “personal injury by accident” 

2. the words “by accident” were meant largely to exclude compensation for death or injury caused by sickness

3. no-fault plant was designed to meet five objectives: community responsibility, comprehensive entitlement, complete rehabilitation, real compensation, and administrative efficiency

Report of the Royal Commission of Inquiry, Compensation for Personal Injury in New Zealand (1967)

1. the scheme proposed

a. would provide immediate compensation w/o proof of fault for every injured person, regardless of his fault, and whether the accident occurred in the factory, on the highway, or in the home

b. would entitle that person to compensation both for permanent physical disability and also for income losses on an income related basis

c. would provide benefits, if necessary, for life and in certain circumstances they would be commutable in whole or in part to lump sum payments

d. would life the present weekly max rate of compensation to $120 and thus safeguard the interests of persons on every normal level of income

e. would be geared to urge forward their physical and vocational rehabilitation; and in all these ways it would provide them with effective insurance for all the risks of the day

f. if the scheme can be said to have a single purpose it is 24-hour insurance for every member of the work force, and for the housewives who sustain them

Accident Compensation: Options for Reform 9-12 (1998)

1. the proponents of ACS were so convinced of the merits of a social insurance approach that they sought to extend it to all forms of incapacity

2. consensus 25 years later is that the ACS has failed to meet expectations

3. total ACS costs have escalated well beyond projections since the scheme began

4. safety records of individual employers were ignored in setting premia, removing one of the most important incentives for employers to take account of workplace safety

The 9/11 Compensation Fund. Calaio v. Feinberg (S.D.N.Y. 2003). The Victim compensation Fund was enacted to provide compensation tot eh bereaved. Central allegation is that the special master’s proposed awards fail to reflect that many who died in the WTC were earning, and would have cont’d to earn, much more than the Special Master is prepared to recognize. Court grant Ds motions for judgment dismissing the complaints and I deny Ps motions for summary judgment. The regulations and policies are lawful and valid. The interpretive methodologies and policies of the Special Master are reasonable and proper implementations of the Act and regulations. The duty of a judge is to give deference to the Dept of Justice regs and respect the Special Master’s policies to the extent that they are rooted in law. 

REVIEW SESSION

How do we make sense of proximate cause?

1. Reasonable foreseeability

2. harm w/in a risk

3. coincidence

4. intervening causes

Many questions on what is the LAW of proximate cause – what is the rule

· its always the case that the D has been negligent

· can the victims recover from the D, how far does liability extend
· the test here that is most widely used, are ones where the development of the law lead us to – what is the reasonable foreseeability test
· Here, the question is, what’s the harm caused reasonably foreseeable result of the Ds conduct, and if so, then we would say that the Ds conduct is the proximate cause of the Ps harm
· Wagner – given that the RR was negligent, is it then reasonably foreseeable that the thieves are going to come
· A question of reasonable foreseeability
· 
The second test is the Harm within the risk test
· these cases are mutually exclusive, not bright line rules
· the freak case – the most bizarre ones where the harm within the ??? is useful
· TEST: is the harm suffered the kind of harm that one would expect to arise from the Ds conduct
· Look at fact patterns – apply it to various fact patterns – polemis the fact that someone drops a piece of scaffolding – an entire ship exploded
· The harm is that someone would be injured – you wouldn’t expect the ship would explode
· Palsgraf – is the fact that she gets a stutter the kind of harm we think would arise from a RR conductor pushing a passenger onto a train – that’s how you would phrase the cases as harm within the risk tests
· coincidence – Barry v. Sugar notch – is the Ps contributory neg. relevant

·  the bus driver was speeding but in some sense, did it matter?

· There are question of intervening causes – oftentimes the court started at the end and traced itself back to figure out if there were causal events

· Oftentimes there were two types of intervening causes – some kind of physical force

· In other cases it was the action of a third party – in particular the action of the intervening criminal

· notice – somebody asked – Epstein talked about stranger cases a lot and sequential cases a little

· so it will connect to sequential cases – b/c here intervening causes are oftentimes thought of as instances in which sequential consequences matter

· what’s a stranger case

· random interaction b/w two people who don’t have a prior interaction

· contrast that w/ typical prior relationsips – i.e. consensual relationships

· if parties have a pre-existing contract, then maybe these parties have already allocated their system of risk

· so the question that often comes up in dealing with consensual type cases – should tort law upset that ??? of risk

· since there is no pre-existing relationship, we don’t think there has been a consensual allocation of risk

· what about sequential cases – intervening causes

· this is a particular type of joint tortfeasor case

· both parties are acting simultaneously – one person does something, time passes, and another person engages in conduct

· the fact that its sequential matters – is the last actor in a position to prevent the harm – and if he is should that be the key to determining what’s going on

· simply the same kind of question comes up in intervening causes

· when the train conductor pushes the passenger onto the train, this unleashes a sequence of events 

· intervening causes come up in proximate cause situations that are sequential

· you can imagine situations which aren’t sequential

· one way to try and organize things

· assume foreseeability is the key – and we can rearrange these ideas all around foreseeability

· what is it that’s foreseeable or unforeseeable

· one is – that there are Ps/persons they are unforeseeable

· so when you think about Ps, you can think about Palsgraf as a classic case like that

· is the conductor thinking about ???? 

· unforeseeable P

· think about it also – is unforeseeable extent of the harm

· that’s Vosberg – the extent of the harm and damages – you would allow liability to extend that far – how big are the damges

· 3rd one – it would be nature of the harm – risk of harm

· is that kind of harm foreseeable, was that kind of harm w/in the risks we were contemplating

· 4th one – manner of the harm – not sure that this is conceptually distinct

· not really sure if that’s conceptually distinct – is that some combination of these or is it extinct

· the courts struggle b/c this is a standard not a rule, so the courts use the different concepts – and its important to figure out if this is part of the organized principles for proximate causation

Duties

· in case of stranger there is no duty to rescue

· in general, the whole range of negligence cases – there is a duty to take reasonable care

· the question is more about the list of special duties

· inn-keepers/common carriers have duties to protect their customers and guests

· Landlord – to protect residents from the crimes of 3rd party – Kline

· Duty of psychiatrist to warn people when they had reasonable belief that their patient was going to harm someone

· Instances where someone in my custody – is in a place where they cant’ otherwise get help – I have a duty to protect them

· Case where there was a car that ran off the road – large icy slope downwards

· Owner’s and occupiers, a generalized duty

· Gratuitous undertaking – if I go to help someone I have to do it non-negligently

· egg-shell skull rule – its all about the physical harm that the boy suffers

· well you can imagine the alternative 

· Nuisance and liability

· Unreasonable interference causes negligence – we say that liability is strict for unreasonable intereferences with another’s property

Product’s liability

· the development of the law that we saw – product manufacturing defects – a Coke bottle is defective, that’s strict liability that came to prevail in CA and essentially every other state

· a manufacturing defect is strictly liable

· what about design defects

· well how do we assess if a design is defective – well to decide that we have to figure out if the design conforms to the reasonable consumer expectations test

· whether the risk/utility balancing analysis

· whether it’s the case that a reasonable alternative design can be found

· aren’t we essentially doing neg. then?

· Isn’t that what Judge Hand brought out as the main neg. test

· So it does seem like that for manufacturing defects and strict liability – its technically strict liability but

Water company was undertaking a rescue to stop you from having a fire in the future

· if they were just going to provide water to homes they wouldn’t have been putting hydrants in the streets

· but then the question is cardozo looks at the contract – how much is the city paying for the hydrants

· the dollar amount is really low – so this is a gratuitous undertaking – it wasn’t contemplated by the parties

· water pressure was low and they didn’t expect that it was going to be used in this way

· Cardozo’s view was that it wasn’t really contemplated by the parties

· They couldn’t have meant for the water company to have an assurance to the party

· The amount they were being paid – just made the hydrants to low

· do you always characterize a benefit to a foreseeable third party as a gratuitous undertaking

Rstmts. 

· three circumstances where liability is going to attach – creating a risk of harm

· another one – where a person substitutes themselves for another rescuer – someone else is already helping them – and then you take over

·  if you fail to rescue or walk away liability attaches

Ps relies – promissor estoppel

· remember the case where the cat bit someone – the person who had been bitten had relied on the provision of the quarantine for the cat and when it got out they had to get the rabies shots

one other thing to be clear – make sure its clear what is the gratuitous underataking and something neg.

· so a doctor comes to someone on the street, provides medical treatment, and does it in a negligent way

· that person is going to be liable for neg. medical treatment













