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I. Plaintiff’s Conduct

a. Contributory Negligence

i. At common law, the doctrine of contributory negligence applies. The doctrine provides that a P who is negligent, and whose negligence contributes proximately to his injuries, is totally barred from recovery. 

1. Butterfield v. Forrester, KB, 1809.  P riding horse too fast; D left pole out in road (doing house repairs); P runs over pole, injured; P contributorily negligent; if riding slower, would have avoided obstruction; judgment for D.

2. Historical Rationale—don’t allow Ps to recover unless they have “clean hands.”

a. Corrective justice—it is unfair to impose liability on D when P has negligently contributed to his own injury.

i. But the opposite of that is true, too—it is unfair to completely relieve D of liability merely b/c P was also a cause of his own injury.

b. Device to reign in jury—maybe 19th Century judges used contributory negligence to shield industry.  But this is probably too simple (contributory negligence not necessarily a subsidy for business).

3. Modern rationale—provide incentive for Ps to take care.  W/out contributory negligence doctrine, Ps will act negligently when they know they can shift the loss.   Doctrine won’t completely eliminate Ds’ incentives to take care b/c they’ll never know if the particular victim was also negligent.

a. Note that in most states, contributory negligence has been converted into comparative negligence

ii. To be a defense, contributory negligence must cause injury both factually and proximately.

1. Beems v. Chicago, Rock Island & Peoria RR, IA Sup. Ct., 1882.  P died white attempting to uncouple rail car; went between cars while still moving (contributory negligence); however, not causative of P’s death: D negligent in driving train too fast, ignoring P’s signal to check speed.  Act of not checking to see if the cars had stopped was not contributory negligence, since P was authorized to act without checking.

2. Gyerman v. U.S. Lines Co., CA Sup. Ct., 1972.  P working w/ fishmeal sacks that he sees are dangerously stacked.  P complained to warehouse clerk, who said nothing could be done, but didn’t complain to his boss, D.  As part of union agreement, P could have had work stopped.  P hurt by stack.  Held: P was contributorily negligent in causing injury by failing to report dangerous condition to his boss, but D failed to show that P’s contributory negligence in failing to stop work and report unsafe conditions to boss was proximate cause of P’s injury.  Judgment for P.

a. Note that P didn’t sue D, his employer, b/c workers’ compensation scheme bars the claim.

3. P’s negligence must contribute to cause of accident; simply being negligent isn’t enough

a. Smithwick v. Hall, CT Sup. Ct., 1890.  P warned by D not to work on east side of platform above door in icehouse (no railing); icehouse buckled outward while P on east side, bricks fell, hit P, knocked P to ground; P not contributorily negligent; warning intended for lack of rail, not structural weakness; i.e., his own harm didn’t fall w/in the risk of the type of injuries that generated the duty to take care.  Judgment for P.

iii. General standard of care—P’s conduct always measured by what the reasonable person would have done under the same or similar circumstances.

1. Private necessity—where P is faced with an emergency and who acts, without opportunity for deliberation, to avoid an accident may not be charged with contributory negligence if he acts as a reasonably prudent person would act under the same emergency circumstances, even though it appears afterwards that he did not take the safest course or exercise the best judgment.

a. Eckert v. Long Island RR, NY Ct. of App, 1871.  P faced w/ imminent peril to child on RR tracks and performed dangerous acts in attempting to rescue the child.  Held: P not contributorily negligent unless he was so rash that no prudent person would have acted similarly in the emergency situation.

b. However, no party can rely on an emergency created by his prior negligence.

2. Custodial care—where Ps, by virtue of being in custodial care, have demonstrated their inability to act reasonably on their own behalf, their own contributory negligence doesn’t bar a claim against D, unless the trier of fact concludes that Ps were able to control their actions.

a. Padula v. State, 1979—rehab patients drink ditto fluid mixed w/ tang that they get from the printing room in D’s rehab facility through D’s negligence.  Due to their being in custodial care, Ps’ drinking of ditto fluid not contributory negligence.

3. Contributory negligence in using own property—while P doesn’t have to guard against the negligent acts of others that interfere w/ his property rights, P does if the other’s acts would have caused injury w/out negligence.

a. LeRoy Fibre Co. v. Chicago, Milwaukee & St. Paul Ry., USSC, 1914.  Rights of use of your land do not give way to wrongs of others; Holmes (concurrence): call in the jury to see whether flax was too close such that there was a substantial certainty of fire even if RR hadn’t been negligent.

iv. Statutory standard of care

1. Contributory negligence per se—where P has violated a statute designed for his own protection as well as the protection of others (e.g., speed or traffic laws), the violation by itself may establish duty and breach.  RST §469

2. Exception—Safety Statute—where D’s negligence consists of a breach of a statute designed specifically to protect a class of persons unable to protect themselves against D’s negligence, the contributory negligence of a member of the protected class isn’t a bar to recovery.

v. Failure to wear seat belt/helmet as contributory negligence—failure of “anticipatory mitigation” isn’t contributory negligence since it didn’t increase the risk that the accident occurs in first place.

1. Derheim v. N. Fiorito Co., WA Sup. Ct., 1972.  P’s injuries in car accident caused by D exacerbated by P’s failure to wear a seatbelt.  Held: the failure to wear a seatbelt isn’t contributory negligence.  

2. Note that failure to wear seatbelt in a state that requires one (and where the statute doesn’t bar the use of seatbelt evidence) may be used to establish avoidable consequences.  Many states still bar this evidence.

a. Avoidable consequences—P’s unreasonable failure to mitigate damages caused by D’s negligence will serve to decrease P’s damages rather than bar recovery.

vi. Last Clear Chance—P’s contributory negligence won’t bar/reduce recovery if D, immediately prior to the accident, had the “last clear chance” to avoid the accident and failed to do so.

1. Helpless peril cases—P, through contributory negligence, places himself in a position of danger from which he is powerless to extricate himself by the exercise of reasonable care.  Thus, the only remaining opportunity to avert the peril rests w/ D.  Courts allowed recovery if D had actual knowledge of P’s peril or should have had such knowledge—and was negligent thereafter.

a. Fuller v. Illinois Central RR, MS Sup. Ct., 1911.  P in cart crossing railroad w/out looking, train approaches, engineer blows one blast, train hits P.  The party who last has a clear opportunity of avoiding the accident through the exercise of reasonable care, notwithstanding the negligence of the other party, is considered solely responsible for it if the other party couldn’t be expected to prevent the accident

2. Inattentive peril cases—P, through contributory negligence, places himself in a position of danger, but from which he could have extricated himself by the exercise of reasonable care practically up to the moment of injury but didn’t b/c he was unaware that harm was about to occur.  For recovery, D must have had actual knowledge of P’s presence in time to have avoided due care before last clear chance applied.

3. Rationale for doctrine—places burden of liability on the party in the best position to prevent/mitigate losses.

b. Imputed Contributory Negligence—much less common, but still used when there’s a joint enterprise

i. Master-servant—servant’s negligence may be imputed to the master, but not from employee to fellow employee.

1. Mills v. Armstrong.  P’s decedents on ship Bushire; due to negligence of navigators Bushire collides with Bernina (negligence on both ships); Ps not personally negligent; no imputed contributory negligence.  The contributory negligence of a driver isn’t a defense as against a passenger when suing another wrongdoer when there is not legally significant relationship (e.g., master-servant) that allows for ex ante evaluation of driver’s competence between the driver and passenger.

ii. Joint enterprise—if P and X are engaged in joint enterprise and due to combined negligence of both X and a third person (D), P is injured, X’s negligence will be imputed to P to bar her recovery against D.  But note that this rule only applies where one joint enterpriser sues a person other than the negligent joint enterpriser.  Thus, should P sue X, P won’t be barred from recovery by X’s negligence.  RST §491.

1. Joint enterprise requires (1) a mutual right to control the management or operation of the enterprise, and (2) a common business purpose in which all persons involved have a mutual interest.

c. Assumption of Risk

i. Definition—if P expressly or impliedly consents to confront the harm from a particular risk created by D, P is held to have assumed that risk and is therefore barred from recovery for negligence or strict liability.  Must show knowledge and voluntariness.

1. Knowledge element: P must know the risk is present and understand the nature of the risk.  This is a subjective standard, where P’s subjective state of mind determined from external manifestations

a. Note that it must be shown that P was aware of the particular risk by which P was injured, not merely of danger generally.

i. Murphy v. Steeplechase Amusement, Co, NY Ct. of App., 1929.  P gets on amusement park ride named “the Flopper”, falls down and breaks his knee cap.  P knew that he was getting on a moving belt which would jerk him around; one who takes part in a sport accepts the dangers inherent in it; however, if the injury was caused b/c padding was inadequate—an unforeseen danger—then no assumption of the risk.

b. Experts/professionals more likely to be held to have assumed the risk.

i. Hypo about tackle for the Chicago Bears blowing out knee on muddy turf.  But if injury occurred b/c hole in the field was caused by the team’s negligence in failing to maintain the field.  Then P, the tackle for the Bears, would win in his suit.  That is because he only assume the risk that is inherent in being a professional athlete (e.g., playing on muddy field, being in contact sport situation, etc.) but he didn’t assume the risk of a negligently maintained field.

2. Voluntary element: P’s choice to incur the risk must be free and voluntary

a. Lamson v. American Axe & Tool Co., MA Sup. Ct., 1900.  D installs new ax rack, P complains it’s more dangerous, D says get back to work, axes fall on P.  Held: P assumed the risk even though motive was to avoid losing his job.  

b. Issues: 

i. Freedom of contract argument—workers get risk premium.

ii. However, we need to be concerned about information failure, the fairness of the bargaining process, and insurance—who is the cheapest cost avoider.  B/c of worker’s comp., these suits won’t happen today.

c. The plaintiff’s acceptance of a risk is not voluntary if the defendant's tortious conduct has left him no reasonable alternative course of conduct in order to (1) avert harm to himself or another, or (2) exercise or protect a right or privilege of which the defendant has no right to deprive him.

i. Marshall v. Ranne, Tex Sup. Ct., 1974—D tortiously kept mad boar; P had choice between unacceptable options (1) risk attack from hog; (2) stay inside his house, a virtual prisoner; P injured; no secondary assumption of risk.

3. Fellow servant rule—employer cannot be held liable for the negligence of its employee in an action brought by that employee’s fellow servant (but a stranger could).  The employee, by working at job, assumed the risk of harm from fellow servant’s negligence, b/c employee is in best position to guard against the risk.

a. Vice-principal exception—certain duties of employer discharged by supervisory personnel were nondelegable (e.g., duty to supply the proper equipment, to furnish a safe work place, etc.).

b. Employer liability acts frequently abolish the fellow servant rule and hold employers to a general rule of negligence liability.  Nevertheless, assumption of the risk can still bar recovery (as it did in Lamson).  However, assumption of the risk requires a continued willingness to work in the face of known risks.

4. Fireman’s rule—when police/firefighters hurt while responding to emergency call, they are barred from suing the persons whose acts brought about the emergency.

ii. Express Assumption of Risk

1. Can be barred when against public policy (i.e., where P assumes the risks of D’s intentional or recklessness torts)

a. Tunkl v. Regents of University of CA—express agreement by a patient to assume the risk of medical malpractice by hospital void as against public policy

2. Can be barred for irregularities in bargaining process

a. Obstetrics & Gynecologists Ltd. V. Pepper, NV Sup. Ct., 1985.  P went to birth control clinic, has to sign arbitration agreement, does so and later sues.  If arbitration agreement is an adhesion K (i.e., is on “take it or leave it” basis and no substitutes available), then it isn’t enforceable where they don’t fall w/in reasonable expectations of the weaker party absent clear notification of terms and understanding consent.

b. Suppose that we offer two packages: one w/ the arbitration agreement and lower cost and one w/out arbitration agreement and higher cost.  We don’t think that this will be enough to fix the problems—information problem, poor people feel compelled to take arbitration plan, litigious people more likely to take expensive option (and so you’ll have same number of suits).

iii. No Duty of Care Breached by the Defendant—primary assumption of the risk

1. This involves a determination that D has met whatever duty the court thinks appropriate to impose, and thus there’s not liability (e.g., the Flopper)

iv. A Subset of Contributory Negligence—secondary assumption of risk

1. This is where court has found a duty of due care and breach.  If D asserts that P has also acted unreasonably in the accident, the issue is one of contributory negligence (or comparative negligence).

v. Conscious, Reasonable Risk-Taking

1. Reasonable assumption of the risk—knowing and voluntarily proceeding to a risk—does not overlap with contributory negligence, and hence remains a complete defense, even where unreasonable assumption of the risk has been folded into contributory negligence.  In jurisdictions that have moved to comparative negligence, reasonable assumption of the risk has been absorbed into comparative negligence.  Primary assumption of the risk remains to say that D lacks a duty of care to P.  Knight v. Jewett

d. Comparative Fault—generally replaces contributory negligence.  Apportions damages on the degree of fault of each party’s negligence.

i. Rationale for shift: the perceived unfairness of contributory negligence, and that comparative negligence is already the defacto rule so we should do it logically.  Incentive/administrative costs arguments go both ways (depends on how well parties can predict jury, other party’s behavior, etc.), so fairness is ultimate rationale.

1. Li v. Yellow Cab Co. of California, CA Sup. Ct., 1975.  Car accident when P tries to cross three lanes of traffic and D is speeding.  Court decides total bar to recovery unfair; adopts pure comparative negligence.  Justification: fairness, practical experience (this is what juries are already doing).

ii. The Basics

1. Pure comparative negligence—damages are apportioned between the victim and the injurer according to the percentage of fault of each, regardless of what those percentages are.

2. Modified Comparative Negligence—damages are apportioned just as in pure comparative negligence, until the P reaches a certain level of culpability for his own conduct; once he reaches this level, P is completely barred from any recovery.

a. Some states make the threshold 49%; others use 50%.  Since a lot turns on whether you’re at 50% or not; it’s just relocating the cliff from contributory negligence.  This might mean that litigation costs are higher, b/c the rule is more uncertain.  On the other hand, it’s going to keep the people who were really at fault out of court.

b. One state utilizes comparative negligence only when P’s own negligence is “slight”; otherwise, P’s negligence is complete bar.

c. Multiple defendants—most states hold that P’s negligence must be less (or no greater) than that of any D.  Some states allow aggregation of D’s percentages.

iii. Applications

1. Joint and Several Liability: even though premised on finding that can’t apportion harm b/t Ds who both prox cause Ps harm, comp neg courts often allocate liability proportionate to fault.

2. Effect on Other Common Law Doctrines

a. Last clear chance: disappears in world of comparative negligence

b. Assumption of risk

i. Primary assumption of risk: doesn’t change b/c there Ds actions aren’t neg at all so comparative negl not an issue.

ii. Secondary sense: swallows up unreasonable assumption of risk; in other words, reasonable assumption of risk DOES NOT count against P in appropriation of fault; unreasonable assumption of risk treated as Ps neg and goes into equation of allocating fault.

iii. Contractual assumption of risk: no change at all by comparative negligence.  IF court inclined to uphold the K around tort will uphold it under comp neg as well, and no recovery for P.

c. Doctrine of avoidable consequences: does comp neg change recovery?  NO b/c the test is what a reasonable person would do to mitigate damages.  If reasonable person would go to doctor and P didn’t, then recovery barred.

d. Contributory neg: completely folds into comp negl and issue is how to allocate fault/damages.

3. Strict Liability—comparative causation.  Operates just like comparative fault, but w/ looks to causation.  Bohan v. Ritzo.

a. Courts are split on this issue.

4. Setoffs?

II. Multiple Defendants

a. Joint and Several Liability

i. Joint tortfeasors—persons who have either (1) acted in concert for the purpose of causing P’s injury; or (2) acted independently but whose acts have caused a single indivisible injury to P.  

1. Joint tortfeasors were traditionally jointly and severally liable for the harm they caused (i.e., P could sue any one or more and recover full damages from the tortfeasor sued).

ii. Judgment and satisfaction—while an unsatisfied judgment against one of several joint tortfeasors doesn’t bar action against the others, the satisfaction of the judgment against one tortfeasor extinguishes the c/o/a.

iii. Releases—early rule was that a claim/judgment was extinguished if P settled w/ any of several joint tortfeasors—i.e., “release of one operates to release all”—no matter how much paid for release.

1. Rejection by statute—many states have altered this to provide that release merely reduces the claims against other joint tortfeasors

2. But see analysis of claim reduction rule in the context of contribution actions below

iv. Contribution

1. Common law rule—no contribution between wrongdoers unless the less culpable had to pay.

a. Union Stock Yards Co. of Omaha v. Chicago, Burlington & Quincy RR, USSC, 1905.  One of the cars on a train had a defective nut. Both the terminal company and the railroad could have discovered it by inspection. railroad previously sued; seeking contribution.  One of several wrongdoers cannot recover against another wrongdoer, although he may have been compelled to pay all the damages for the wrong done, unless they are not in pari delicto and the less culpable party had to pay.

2. Modern view—contribution allowed in negligence cases (but not in intentional torts).  You can recover pro rata the amount you had to pay above your share

a. Contribution indirectly gets around worker’s comp. immunity for employers.  Dole v. Dow: P injured by his employer and joint tortfeasor.  P can’t sue his employer, but he can sue joint tortfeasor … who then sues employer for contribution.  This is an end-around of the worker’s comp bar on suits.

i. This rule doesn’t hold everywhere; it’s been altered by statute in some states.  They reduce the award to the worker by any amount of a workers’ comp claim, and then deny any contribution claim against the employer from the joint tortfeasor.

3. Impact of comparative negligence—retain joint/several liability, but shift to partial equitable indemnification.  American Motorcycle Association v. Superior Court, CA Sup. Ct., 1978.

a. Partial equitable indemnity—where there are multiple tortfeasors whose harms are apportionable, they should have to distribute the loss by proportion of fault between themselves.

i. Seems inconsistent w/ comparative fault— Hypo: P is 30% at fault, D1 is 60% at fault, and D2 is 10% at fault.  P can collect 70% of damages from D2, who was only 10% at fault.

ii. Settlement problem—having P’s recovery from nonsettling tortfeasors be diminished only by the amount P has recovered in good faith settlement is a bad idea.  Hypo: P is 30% at fault, D1 is 10% responsible, and D2 is 60% responsible.  If D2 settles for 20% of the harm, then D1 could be held liable for 50% of the loss, notwithstanding his 10% share of responsibility.

iii. Insolvency—D1 is 95% at fault, D2 is 3% at fault, and D3 is 2% at fault.  If D1 is insolvent, D2 and D3 have to shoulder all liability.

b. B/c of these concerns, some states abolished joint/several liability; others only abolished joint/several liability for noneconomic damages, but retained it for economic damages.

4. Defaulting tortfeasors—courts split on whether the negligent P should also share responsibility for a defaulting tortfeasor’s portion of the damages.  Some states have the solvent Ds pay the defaulting tortfeasor’s share; others make the P absorb some of the defaulting tortfeasor’s share based on P’s percentage of comparative fault.

v. Different approaches to claim reduction rule to deal w/ joint tortfeasors and settlement.  Amoco Cadiz.

1. No contribution—all Ds jointly/severally liable; Ps can collect any part of an award from any D.

a. Promotes settlements, b/c by concentrating full liability on those who don’t settle, it creates a possibility that those who settle first will pay a lower share of total damages.  Cheapest for ct. to administer.

2. Contribution—all Ds jointly/severally liable; Ps can collect any part of an award from any D; however, Ds called on to pay more than its share of fault implies can obtain contribution from any D called on to pay less than its share.

a. Competition not to settle, b/c a settling D pays cash w/ certainty but doesn’t buy peace, since they may be called on to pay more.  Administration costs are high (have to allocate fault).

3. Contribution plus settlement bar—same as contribution rule, except that Ds can only obtain settlement from another that proceeds to judgment.  If a party settles, it escapes liability for contribution.

a. Removes disincentive to settlement, but otherwise just like contribution.

4. Claim reduction—all Ds jointly/severally liable, unless one or more settles.  By accepting a settlement from any party, Ps forgoes the ability to collect from any remaining D the damages attributable to the settling party’s fault.  The remaining Ds not entitled to contribution from settling D—b/c after claim reduction, there’s no excess payment for which contribution would be appropriate.  This is a comparative fault rule.

a. Uncertain effect on settlement—Ds would love to settle, but settlement is costly for Ps who get cash but relinquish not only their claim against settling party but also a share of the claims against other parties.  Bargaining should lead to fair settlements (if all Ds are solvent); however, Ps may settle w/ one party b/c of doubts about their solvency.  Leads to lots of collateral litigation merely to apportion fault between wrongdoers.

b. Indemnity—gives full repayment to joint tortfeasor forced to pay where another is primarily liable, and where there’s a special relationship (e.g., contract, master-servant) between the joint tortfeasors.

c. Vicarious Liability

i. Respondeat superior

1. Rationale:

a. Deep pockets and loss spreading; problems of proof (employees won’t testify against employers; victims don’t know which employee hurt them); systematic insolvency of employees (leads to underdeterrence of enterprises); vicarious liability gives incentive to employers to monitor employees and take safeguards to prevent torts.

b. Efficiency arguments—as between the employer and employee, the employer is superior risk bearer b/c of greater access to insurance markets.  Vicarious liability places the loss initially on the superior risk bearer and reduces risk that insolvency of a particular employee will impose an uncompensated risk on 3rd party victim.  Reduces need for counting on employers/employees to bargain about liability.  Protects 3rd party victims who know that some firm employee is responsible for the loss, but cannot determine which one.

2. A master is liable for the tort of an employee if the tort is committed within the scope of employment.  The reverse of that is that the employee isn’t liable when tort not within scope of employment UNLESS there’s another special duty that would pose a special duty.  A master is not liable for the tort of an independent contractor (Unless there’s an exception that applies).

3. Vicarious liability is really strict liability: although there has to be negligence on the part of the servant, once you find that, automatically, the employer is liable.  Most lawyers will plead both vicarious liability and negligence on the part of the employer (e.g., a negligent supervision claim).

4. Employer’s indemnification—generally, after employer pays out claim for respondeat superior, employer can sue employee for indemnification.

5. Employees

a. Ira S. Bushey & Sons, Inc. v. United States, 2nd Cir., 1968.  Drunk sailor returning to ship opened the drydock valves.  Sailor’s conduct was not so unforeseeable as to make it unfair to charge the government with responsibility; incident related to seafaring activity, not domestic life.

i. Foreseeability matters (i.e., did employee’s employment increase the risk of the tort?)

ii. Hypo: Rob drives delivery truck for Sears.  During lunch hour, he gets into accident in McDonalds parking lot.  Vicarious liability?

1. Probably yes; it’s foreseeable in that we can foresee that he’ll get his lunch while doing his rounds.  This case is different to an accident that occurred during commuting to/from work, b/c he can commute in all sorts of different ways; but b/c he’s a delivery driver, he’s forced to get lunch while driving.

b. Scope of employment

i. Frolic and detour—c/l phrase for when outside scope of employment

ii. RSA §228.  The following factors are relevant in determining whether a tort is in the scope of employment

1. Conduct is the kind of conduct the employee is hired to perform

2. It occurs substantially within authorized time and space limits

3. Conduct is actuated, at least in part, by a purpose to serve the master

4. If force is intentionally used, the use of force is not unexpected by the employer

iii. Intentional torts

1. Traditional view—where motives for tort are personal, no respondeat superior; but there’s always possibility for direct negligence for failing to prevent intentional torts by employees.

a. Lancaster v. Norfolk & Western RR—P driven insane by being constantly goosed by fellow employees and immediate supervisor.  P sues the employer, alleging vicarious liability and direct negligently failing to supervise.  It was supervisor’s duty to make sure that employees aren’t being harassed.  This can be imputed to RR.

2. Sexual harassment—vicarious liability available for quid pro quo (b/c putting supervisor/tortfeasor over P increased the risk of tort), but usually need direct negligence by employer for hostile workplace.

a. Affirmative defenses—(1) employer exercised reasonable care to prevent and correct promptly any sexually harassing behavior; (2) employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer to avoid harm otherwise.

3. Negligently hiring—if employer should reasonably have foreseen such tortuous acts by employee, even if action was outside scope of employer’s job duties, then respondeat superior.

4. Alternatively, intentional torts are w/in scope of employment if:

a. The employee’s duties involve the use of physical force on others (e.g., bodyguards, bouncers), or 

b. Where force used to further the employer’s interests (e.g., to collect debt owed to employer).

6. Independent contractors—generally, no vicarious liability

a. Liability based on own negligence—employer can be directly liable for torts of an independent contractor if employer has failed to exercise due care in selecting competent contractor (this isn’t vicarious liability).

b. Employee vs. Independent contractor

i. RSA uses “control” test—the more control, the more likely to be an employee.  Multi-factor test:

1. Principal’s control over the details of the work

2. Whether the agent is in a distinct occupation/business

3. Local custom about the amount of control

4. Level of skill of the agent

5. Who supplies the tools and the workplace

6. Duration of the employment relation

7. How the agent is compensated—on the basis of the job done, or salaried

8. Whether the work is part of the regular business of the principal

9. Do the parties think they have a master-servant relationship?  (parties can’t totally contract around the rule, though)

10. Whether the principal has a business

ii. The “borrowed servant”—employee works for multiple employers.  Modern rule is that both employers are responsible.

1. Traditional rule—whichever employer has “right of control” over employee is responsible.

c. Exceptions to no liability rule

i. Apparent or implied authority

1. Apparent authority—principal must be “holding out” that there was an agency relationship, and plaintiff must “justifiably rely” on this representation

a. “holding out”—look for representations and notable omissions

b. “justifiable reliance”—did P act in reliance on the conduct of principal, consistent w/ ordinary care/prudence

2. Implied authority—does principal retain the right to control the manner of doing the work?  If so, then vicarious liability

3. Petrovich v. Share Health Plan of Illinois, Inc., IL Sup. Ct., 1999.  P brought action against HMO for failing to diagnose her cancer in time.  Doctors generally independent contractor; P’s HMO member handbook implies doctor employee of HMO.  HMO joined to suit under (1) apparent authority – two requirements: (a) “holding out” – HMO held itself out as provider of healthcare (promotional materials) (b) justifiable reliance – HMO encouraged reliance through advertising, and also forced reliance through the nature of the plan – P chose doctors not based on prior relationship but because they were the doctors affiliated with the plan – referrals also limited by plan. (2) implied authority – when agent retains right to control manner of work:  (a) right to make prospective decisions of medical necessity (b) right to refuse to pay for certain health care (c) cost-containment (d) can refuse to fund treatment doctor has ordered.  Doctor’s ethical obligation does not relieve HMO of duties; if HMO contributes to negligence, HMO responsible along with doctor.  P entitled to trial (no SJ).

ii. Inherently dangerous activity

1. One who employs an independent contractor to do work involving a special danger to others which the employer knows or has reason to know to be inherent in or normal to the work, or which he contemplates or has reason to contemplate when making the contract, is subject to liability for physical harm caused to such others by the contractor’s failure to take reasonable precautions against such danger.

iii. Nondelegable duties—employer can’t delegate certain duties to independent contractors. (The critical question is whether the responsibility is so important to the community that it should not be transferred to another.)

1. Duty to maintain automobile

2. Duty to maintain public premises

3. Duty of RR to maintain safe crossings

III. Causation

a. Proximate Cause is a policy decision as to who should bear the loss for unexpected injuries or for expected injuries caused in unexpected ways.

i. Direct vs. indirect causation—Direct means that there were no intervening forces operating between D’s conduct and P’s injury.  Indirect means that an intervening force extended the result of D’s negligence or combined w/ D’s act to produce P’s injury.

1. Intervening act doesn’t include a force set in motion by D, a preexisting condition, or a third person’s omission to act.

2. Direct causation—D is liable

a. Exceptions

i. Policy reason to cut short liability

1. Ryan v. NY Central RR, NY Ct. of App., 1866.  Limiting liability to owner of first structure burned.  Since potential liability for this type of carelessness could extend almost indefinitely, public policy requires an arbitrary cut-off point.

ii. D’s negligence only coincidentally related to P’s injury—does the negligence increase the risk/hazard?

1. Berry v. Sugar Notch Borough, PA Sup. Ct., 1899.  P was speeding such that his speed carried him to the precise point where D’s negligently maintained tree fell on him.  Held: P’s speed wasn’t “cause” of his injury, despite the fact that he was speeding, because the accident bore no foreseeable relation to his speed

ii. What must be foreseeable?

1. Unforeseeability of Plaintiff

a. Cardozo approach—D doesn’t owe a duty to unforeseeable plaintiff; question for judge

i. Rationale for rule: If the P is truly unforeseeable, then RR doesn’t have any idea of how to decide how much more to invest in precautions than required by what’s foreseeable.  Imposing liability will result in overinvestment in precautions.  Also, there will be fewer litigation costs, b/c duty is a judge question rather than jury question.  You don’t have to have expensive jury trial.

b. Andrews approach—the foreseeability of plaintiff a proximate cause question for the jury.  Factors to consider:

i. Directness of connection between act and harm

ii. Whether there was a natural and continuous sequence

iii. Whether harm could have been reasonably foreseen

iv. Remoteness in time and space

2. Unforeseeability of Extent of Harm

a. Thin skull rule—D takes the P as he finds him

i. Why the difference between treatment of unforeseeable extent of harm and unforeseeable plaintiffs?

1. Rejection of thin skull would create too many practical problems.  All Ps would have to show that the extent of his injuries were foreseeable, which would turn on what a “normal” amount of injury would have been.  But in any population, a substantial number are thin skull….  So a thin skull rule simplifies litigation.

2. Thin skull imposes a desirable kind of strict liability.  Ds who can foresee the risk of injury to a particular class of Ps know that statistically, some of them are thin skull, and so the threat of think skull liability promotes optimal deterrence, b/c potential Ds can make at least rough calculations of the scope of the risk that their actions will result in thin skull liability.

b. Exceptions to thin skull rule—cases where it makes more sense for P to bear the loss.

i. Contributorily negligent Ps are either barred from recovering or have recovery reduced.

ii. Ps who fail to mitigate their injuries

3. Unforeseeability of Type of Harm

a. Polemis view—D liable for all direct consequences of his wrongful conduct, despite the occurrence of an unforeseeable type of injury to P.

i. In re Polemis, K.B., 1921.  While unloading P’s ship, worker D negligently knocked a plank into the hold.  (This was negligent b/c of the unreasonable danger posed to cargo, to anyone working below, and to the ship’s hull.)  Unknown to D, gas fumes were present in the hold.  When the plank hit the bottom, it created a spark that ignited an unforeseeable fire, which in turn destroyed the ship.  D held liable, on the theory that a negligent D should be held liable for all harm he has directly caused; the fact that the actual risk created by D (explosion) differed from that reasonably to be anticipated (minor impact damage or plank hitting person) deemed immaterial.

b. Wagon Mound majority view—no liability when an unforeseeable type of harm results from D’s negligence, even if that harm is a direct consequence of such negligence (but still liability to a foreseeable P for an unforeseeable extent of harm).

i. Wagon Mound, 1961.  D negligently discharged furnace oil into the bay.  P stopped work, then decided to recommence working.  A fire resulted and P’s dock was burned.  D was held not liable b/c, under the circumstances, only minor cloggage damage to P’s dock could’ve been foreseen; fire wasn’t a foreseeable risk created by the negligence.

ii. Wagon Mound #2: a boat that was burned up in the fire was allowed to get damages against the people who spilled the fire. How is it unforeseeable for the fire to burn the wharf yet foreseeable to burn a boat.  Maybe the difference isn’t an inconsistency but rather on the idea of superseding cause.  The wharf owner’s decision to continue the work was an intervening cause of the fire; the ship owner in wagon mound #2 did nothing that gives the flavor of contributory negligence.

iii. Indirect causation—Intervening and Superseding Cause

1. If the possibility of injury to P is one of the risks that is taken into account in deciding whether D’s actions were negligent(proximate causation.  If the risk of injury to one in P’s position is so remote that it sin’t a factor to be taken into account at all in deciding whether D’s actions were negligent(superseding, no proximate causation.

a. Dependent intervening force

i. Rescue forces—“danger invites rescue”

1. Wagner v. International Ry, NY Ct. of App., 1921.  P’s cousin falls out of D’s trolley car and P gets out and walks along trestle looking for him; P loses his footing and falls.  Held: D’s negligence proximately caused P’s injuries.

2. Rationale—(1) informs tortfeasor that it is foreseeable that a rescuer will come to aid of victim, and that therefore the tortfeasor owes the rescuer a duty similar to the duty he owes the victim; (2) negates the presumption that the rescuer assumed the risk of injury when he knowingly undertook the dangerous rescue, so long as he doesn’t act rashly/recklessly.

3. To achieve rescuer status, must show: (1) D was negligent to person rescued and such negligence caused the peril/appearance of peril to the person rescued; (2) the peril/appearance of peril was imminent; (3) reasonably prudent person would’ve concluded such peril/appearance of peril existed; and (4) rescuer acted w/ reasonable care in effectuating the rescue.

ii. Escape forces—if escape attempt is reasonably foreseeable, then D is liable

1. Jones v. Boyce—P jumped from D’s coach after it had gotten out of control and broke his leg.  It was shown that D was negligent and that P wouldn’t have been hurt if he had remained in his place.  Jury instructed that P can recover if D’s negligence put P in position of having to choose between making risky jump or remaining seated at his peril, but that P cannot recover if P’s jumping resulted from a rash apprehension of danger which didn’t exist.  Verdict for P.

2. Mauney v. Gulf Refining Co.—court invoked a foresight limitation to bar recovery in emergency case.  (P, carrying her kid, tripped on a chair in her husband’s café while trying to flee after being warned that D’s truck was on fire and likely to explode.)  Held: no recovery on the ground that if P “didn’t see a chair in her own place of business, it would impose an inadmissible burden upon the Ds to say that they should have foreseen from across the street and through the walls what P didn’t see at her very feet.”

b. Independent intervening force

i. Intervening tortious or criminal acts

1. Ordinarily, criminal acts on the part of others aren’t reasonably foreseeable.  However, if D’s negligent conduct has created a situation in which a reasonable person would have foreseen that negligent/intentional/criminal acts might be committed by others (i.e., if D has increased the risk that this type of act will occur), then the occurrence of such acts is held a foreseeable intervening force that doesn’t terminate D’s liability.

a. Central of GA RR v. Price—(P not dropped off at her station through RR’s negligence, and spent the night at hotel to which RR conductor brought her, where she was injured in a fire started by her room’s kerosene lamp).  Held: P’s harm was too remote from RR’s negligence; it was not the foreseeable consequences of RR’s negligence that P would be injured by fire set by her hotel room’s kerosene lamp.

2. D’s negligence created the opportunity for 3rd parties’ tortious/criminal conduct

a. Hines v. Garrett—(P not dropped off at her station and had to walk a mile through unsettled area, where she was twice raped).  Held: P’s harm not too remote from RR’s negligence, b/c P was exposed to an increased risk.  The independent acts of third persons don’t break the causal chain b/c whenever a carrier has a reason to anticipate the danger of an assault upon one of its passengers, it rests under the duty of protecting the passenger against the same.

i. What explains the difference between Price and Hines?  Whether D’s negligence increased the risk.  The Price P could have been anywhere and injured in a fire.  The Hines P wouldn’t have been in the neighborhood but for the RR’s negligence.

b. Brower v. NY Central & HRR, NJ Sup. Ct., 1918.  Grade-crossing collision: P’s wagon was negligently hit by D’s RR engine.  P’s wagon was carrying barrels, cider, and a blanket, which were probably taken by thieves following the accident; D’s RR detectives on the scene didn’t protect P’s property.  Held: b/c the acts of the thieves, intervening and contributing to P’s injury by stealing P’s goods, was foreseeable and actually foreseen, D’s negligence proximately caused P’s injury.

ii. Foreseeable intervening force in bizarre manner

1. Marshall v. Nugent, 1st Cir., 1950.  D’s negligent driving forced P’s car off the road.  P was unharmed at that point, but suffered injury after he walked down the road and was struck by a 3rd car as he was attempting to warn oncoming traffic of the danger ahead.  Held: D is liable despite the unusual way in which P was injured.  Even though the mechanism or manner of injury may be unforeseen, recovery is allowed if the harm is in the general nature of what is foreseen.

a. Ex: Watson—there’s flammable stuff all around.  A crazy guy intentionally sets a fire.  Though the mechanism (arson) was unforeseeable, the risk of fire certainly was.

c. Dissipation of the harm—if the danger created by D’s negligence has been safely dissipated, then a third party’s subsequent action/omission will be a superseding cause (but if danger is continuing, failure of a third party to act to prevent harm to another threatened by D’s negligent conduct is not a superseding cause of such harm).
i. Action—Union Pump Co. v. Allbritton, TX Sup. Ct., 1995.  Fire in plant caused by defect in D’s pump.  P, a trainee in plant, helps supervisor put out the fire.  After the fire put out, the supervisor unsafely led P over a slippery pipe, and P fell/was injured.  Held:  b/c the danger created by D’s negligence (the pump fire) had already been safely dissipated, such that the fire did no more than create the condition that made P’s injury possible, D’s negligence in manufacturing the pump did not proximately cause P’s injuries.

ii. Omission—Pittsburg Reduction Co. v. Horton—(D discarded a dynamite cap on its unenclosed plant premises near school.  Schoolkid picked it up and played w/ it for a week, while his mom watched, not knowing what it was.  He traded it to a friend, whose father was a miner who claimed not to know that his son had a dynamite cap until after the accident, who set it off w/ match while trying to clean it).  Claim denied: First kid’s father was an employee of a company engaged in similar business as D—his career and proximity to the mines should have made him familiar of the risk.  First kid’s mother saw the caps and should have inquired.  First kid’s parents’ failure to take the dynamite cap away from kid broke causal connection between D’s negligence and P’s injury.

b. Negligent Infliction of Emotional Distress

i. Direct Actions—foreseeability alone not enough

1. The Impact Rule—old rule (now the minority position) that victim must suffer physical contact by D’s negligence to recover successfully for mental distress.

a. Mitchell v. Rochester Railway, NY Ct. of App., 1896.  P was almost hit by D’s negligently driven car; P suffers miscarriage and consequent illness from fright.  Held: no recovery b/c no physical impact.

b. Rationale for rule—damages too “remote” and fear that many false/ungrounded suits would be brought if basic action of recovery for negligently inflicted emotional distress were allowed.

c. Impact defined broadly—even a slight electric shock or x-rays are sufficient.  Thus, recovery for mental distress is parasitic on recovery for physical injury.

2. Risk of Impact Rule—the zone of danger: if P was at risk of physical impact and suffered a physical manifestation of distress, P can recover.

a. Both remoteness and floodgates arguments rejected

i. Remoteness—can be evaluated by experts.  How is injury caused by shock any different than injury caused by poison as far as remoteness goes?

ii. Floodgates—juries can weigh medical evidence just like any other kind of accident; it’s not worth barring deserving claims outright to combat fraud

3. Special Cases—in limited situations, cts. relax limitations on recovery for mental distress; e.g, a P can readily recover for mental distress occasioned by the negligent handling of a close relative’s corpse, or the erroneous notification of a close relative’s death.  While these situations lack either impact/threat of physical danger, since the authenticity/severity of such distress is unquestioned, recovery is permitted.

4. Broadest Direct Recovery—some states allow recovery for mental distress to all foreseeable plaintiffs where there is a preexisting relationship between P and D.

a. Molien v. Kaiser Foundation Hospitals, CA Sup. Ct., 1980.  P’s wife erroneously diagnosed as suffering from syphilis, and the physician told the spouse that P, himself, should be tested.

b. Marlene F. v. Affiliated Psychiatric Medical Clinic, CA Sup. Ct., 1989.  P’s mother had a professional relationship w/ the therapist who had molested her son.  Recovery permitted.

5. Recovery for Fear of Future Harm—cts. are wary of permitting recovery due to the difficulty of measuring damages, potentially crushing liability, and serious proof problems (e.g., possibility of multiple causes).  E.g., if D negligently contaminates P’s drinking water w/ a known carcinogen, may P recover emotional distress damages based on the fear of contracting cancer in the future?

a. Potter v. Firestone Tire and Rubber Co., CA Sup. Ct., 1993—absent present physical injury, recovery for damages for fear of cancer in a negligence action limited to cases where P proves that it is probable that P will develop cancer in the future due to toxic exposure

b. Hagerty v. L & L Marine Service, Inc., 5th Cir., 1986—P entitled to recover damages for serious mental distress arising from fear of developing cancer where the fear is reasonable and causally related to D’s negligence.

ii. Bystander Actions

1. Zone of Danger—P must show that D’s negligence endangered the P personally; i.e., P must be in the “zone of danger” to recover for physical manifestations resulting from emotional distress.

2. Dillon v. Legg: Minority Rule—growing number of states permit P to recover for severe emotional distress, w/ or w/out physical manifestations, where the D’s negligence injures or threatens a member of the P’s family but not the P.

a. Dillon v. Legg, CA Sup. Ct., 1968.  Mother may recover for emotional distress and consequent physical injury resulting from seeing her child run over in a traffic accident.

b. Determinative factors—need to show:

i. Close relationship—most states limit to immediate family members (unless a more distant relation—e.g., aunt—is primary caregiver.

1. A few states will allow recovery if P in a long term committed relationship b/ victim, but not married, but most will bar recovery.

ii. Physical proximity and contemporaneous observance—P must be at the scene of the accident and must be aware at the time that the victim is suffering from injuries

1. Contemporaneous doesn’t necessarily mean simultaneous—Corso v. Merrill, NH Sup. Ct., 1979—father viewed injured daughter after wife’s screams summoned him to scene; father allowed to recover.

iii. Suffer extraordinary emotional distress—must be more than that likely to be suffered by an unrelated bystander who sees the accident.

IV. Special Duties of Care

a. Rescue Situations—there is no duty at c/l to aid a stranger where D isn’t at fault, even if harm is foreseeable

i. Buch v. Amory Manufacturing Co., NH Sup. Ct., 1897.  8 yr-old who didn’t speak English wanders into factory.  Told to leave in English (but kid doesn’t understand).  Kid not put out of factory though danger from machines was obvious; kid’s hand crushed in machine.  Held: factory not liable; no duty to rescue strangers trespassing, even though harm is foreseeable

ii. Duty owed where special factors present

1. Duty to aid one w/ whom D is in a special relationship

2. Duty to aid if P’s injury is caused by D, even if innocently

3. Duty to aid if D creates a hazard

a. Montgomery v. National Convoy & Trucking Co., SC Sup. Ct., 1937.  D’s trucks broke down on icy highway, blocking road.  15 minutes later, P’s car came over hill and started down toward trucks, was unable to stop due to icy conditions of road, and crashed into trucks.  D knew or had every reason to know that once a car passed over the hill, it would be impossible to stop.  P sued D for failing to place warning signal at top of hill.  Held: D liable for failing to place a warning reasonably calculated to prevent injury to third parties.

4. Duty where D has a special relationship to harmer

iii. Duty owed where D undertakes to aid—“Good Samaritan obligation”—no obligation to rescue, but if D voluntarily undertakes to aid P, he owes a duty of reasonable care.

1. Effect of abandonment—D not necessarily required to continue rescue efforts; he can terminate his services provided the subsequent abandonment leaves P in no worse condition than that in which D found her.

a. Black v. NY—liability allowed where D took helpless drunk person and w/out reasonable regard for his safety in view of his condition, placed him on the middle of a staircase where a fall would be likely to do him much harm.  (Put victim in worse condition than before)

b. Zelenko v. Gimbel Bros—liability allowed where D took ill person and segregated her away but didn’t provide medical care.  (Prevented others from helping victim).

2. Preventing others from rendering aid—if D knows or has reason to know that a third person is giving or is ready to give another aid necessary to prevent physical harm to an endangered person, D is tortiously liable if he negligently prevents or disables the third person from giving such aid.

a. Soldano v. O’Daniels—bartender held liable for refusing to let someone call the cops or call the cops himself to prevent victim from being shot in saloon across the street.

b. Possessors of Land

i. Trespassers

1. Definition—anyone coming onto the land w/out the express/implied permission of the land occupier or w/out a legal privilege

2. Duty owed

a. Presence unknown—no duty owed, nor is there a duty to discover the presence of trespassers.  The only duty is to refrain from willful and wanton misconduct

3. Constant trespassers upon a limited area—persons habitually intruding upon the land or a certain portion of the land

a. Knowledge required—P must show that D knew or had reason to know that persons are in the habit of, e.g., cutting across D’s fields.

b. Prevention/Objection—if D does anything to show that he objects to intrusion (e.g., has fence or “No Trespassing” sign), then no duty.

c. Duty owed—D has duty to exercise due care to warn constant trespassers of, or make safe, artificial conditions/activities that involve a risk of death or serious bodily harm that the constant trespassers are unlikely to discover.

4. Child trespassers—attractive nuisance doctrine

a. A possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon the land if

i. (a) the place where the condition exists is one upon which the possessor knows or has reason to know that children are likely to trespass, and

ii. (b) the condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children, and

iii. (c) the children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it, and

iv. (d) the utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared w/ the risk to children involved, and

v. (e) the possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children.

ii. Licensees

1. Definition—person coming onto the land w/ the express/implied permission of D, for the entrant’s own purposes, conferring no particular benefit on the land occupier or on any use to which D is putting the land

2. Duty owed—D has duty to exercise due care to warn licensees of, or make safe, natural or artificial conditions/activities involving any risk of harm known to D and not obvious to a reasonable person coming onto the land—including threats of harm by third persons already on the land.

a. No duty to discover danger

b. Warning usually sufficient

iii. Invitees

1. Definition

a. (1) An invitee is either a public invitee or a business visitor.

b. (2) A public invitee is a person who is invited to enter or remain on land as a member of the public for a purpose for which the land is held open to the public.

c. (3) A business visitor is a person who is invited to enter or remain on land for a purpose directly or indirectly connected with business dealings with the possessor of the land.

2. Duty owed—D has duty to use due care to inspect and discover the presence of any dangerous natural or artificial condition/activity and to exercise due care to warn invitees of such dangers or make the conditions/activities safe.

iv. Modern trend— abolished the invitee/licensee distinction, but preserved the trespasser distinction.  

1. New test is whether the occupier has acted as a reasonable person in the management of her property in view of the likelihood of injury to others.  P’s status is only one of the “circumstances.”  Other circumstances include: (1) foreseeability of harm to P; (2) degree of certainty that the P suffered injury; (3) the closeness of connection between D’s conduct and injury suffered; (4) the moral blame attached to D’s conduct; (5) the policy of preventing future harm; (6) the extent of the burden to D and consequences to the community of imposing a duty to exercise care w/ resulting liability for breach; (7) availability of insurance.

2. Rowland v. Christian, Ca Sup. Ct., 1968.  D invited P to her apartment.  While he was using bathroom, porcelain handle on faucet broke, severing nerves/tendon of right hand.  She knew of crack in porcelain and had asked landlord to fix it, but she didn’t warn P of its dangerous condition.  Held: D is liable if she didn’t take reasonable care viz a viz her guest, P.  Landowners have a duty of reasonable care in all circumstances.  Here, D was aware that faucet handle was defective and dangerous, that the defect wasn’t obvious, and that she neither remedied the condition nor warned P of it.

c.  “Gratuitous” Promises

i. Promissory estoppel liability—P’s foreseeable and actual reliance on D’s promise is recoverable in contract as justice requires.

ii. In general, a D’s failure to perform a gratuitous promise doesn’t give rise to tort liability.  (Thorne v. Deas—gratuitous promise to insure held not enforceable; rationale—distinction between misfeasance and nonfeasance).

iii. However, even where the promise is gratuitous, if one begins to perform, the undertaking must be done w/ reasonable care

1. Coggs v. Bernard, K.B., 1703.  D gratuitously moving casks of brandy for P, and negligently broke one.  Held: a gratuitous undertaking, if performance begun, must be done w/ reasonable care.

iv. Duty owed based on foreseeable reliance—where D makes gratuitous performance where he knew or should have known that others would rely, D must continue providing service or give public notice that performance will be discontinued.

1. Erie R.R. v. Stewart, 6th Cir., 1930.  D voluntarily had flagman at crossing, such that public relied upon him.  P hit by train when crossing tracks when flagman abruptly discontinued.  Held: D liable.  Though providing flagman was initially voluntary, public reliance on flagman gives rise to duty by RR to continue to provide flagman or to provide public notice that flagman won’t be provided.

v. One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as necessary for the protection of the other’s person or things, is subject to liability to the other for physical harm resulting from his failure to exercise reasonable care to perform his undertaking, if (1) his failure to exercise such care increases the risk of such harm, or (2) the harm is suffered because of the other’s reliance upon the undertaking.

1. Marsalis v. LaSalle, LA Sup. Ct., 1957.  P bitten by D’s cat, who gratuitously promises but fails to keep an eye on the cat to make sure it didn’t have rabies.  D held liable for failing to exercise reasonable care in watching over cat to see if it has rabies, where D knows that cat bite can be dangerous if has rabies and that treatment for rabies is very dangerous/painful.

2. Note that you’re only liable for physical injuries, not for economic or noneconomic damages.

vi. Liability to third parties—where D’s misfeasance in performance of a contract w/ one person may involve a foreseeable risk of harm to others, D’s liability to any third person injured is judged on straight negligence standards, and no privity or contractual relationship need be established.

1. Exception—water company cases.  A private company that contracts w/ city to furnish water isn’t liable to private citizens when the service fails at a critical moment.

2. H.R. Moch Co. v. Rensselaer Water Co., NY Ct. of App., 1928.  D had contract to supply water for a variety of purposes, including fire hydrants.  D was notified of warehouse fire, but failed to supply water w/ adequate pressure to extinguish the fire before P’s warehouse burned down.  Held: D not liable for P’s injuries.  Cardozo reasons that the failure of water service is only a nonfeasance, on the theory that the private utility hadn’t undertaken any direct performance to P. If D were liable for P’s injuries, the crushing liability would make utility services too expensive.

3. RST §324A.  Liability to Third Person for Negligent Performance of Undertaking

a. One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as necessary for the protection of a third person or his things, is subject to liability to the third person for physical harm resulting form his failure to exercise reasonable care to protect his undertaking, if

i. (a) his failure to exercise reasonable care increases the risk of such harm, or

ii. (b) he has undertaken to perform a duty owed by the other to the third person, or

iii. (c) the harm is suffered because of reliance of the other or the third person upon the undertaking.

d. Special Relationships—liability to Ps injured by acts of third parties

i. Encouraging dangerous acts—D has duty not to create an unreasonable risk of harm from third parties.

1. Weirum v. RKO General, CA Sup. Ct., 1975.  Radio station held liable for death of motorist whose car was forced off the road by a teenager racing to win a radio contest by being the first to locate a traveling disc jockey.  The competitive scramble was foreseen.

ii. There is no duty so to control the conduct of a third person as to prevent him from causing physical harm to another unless

1. (a) a special relation exists between the actor and the third person which imposes a duty upon the actor to control the third person’s conduct, or

a. Tarasoff v. Regents of the Univ. of CA, CA Sup. Ct., 1976.  X tells D, his psychologist, that he’s going to kill P.  D doesn’t warn P.  Held: D liable.  If doctor/psychotherapist has reason to know that a patient is likely to harm a specific third party, the doctor owes a duty to use care to warn the intended victim or the police of danger.  Duty placed on psychotherapist varies w/ his knowledge and level of control.  In custodial care(higher level of care.  There will be duty to warn where the threats are credible and danger foreseeable, and where there’s a level of control over the threatener.

2. (b) a special relation exists between the actor and the other which gives the other a right to protection

a. Duty owed where lessor has retained control of common areas—where D has exclusive control over common areas, D has duty to take reasonable precautions against foreseeable criminal acts of third parties

i. Kline v. 1500 Massachussetts Ave. Apartment Corp., DC Cir., 1970.  P, a tenant in D’s apartment building, mugged b/c D had provided fewer security precautions, letting criminals into common areas.  Crime was foreseeable.  This is not dissimilar to the duty imposed upon innkeepers, common carriers, landowner-invitees, etc.  The theory is the same: since the ability of one of the parties to provide for his own protection has been limited in some way by his submission to the control of the other, a duty should be imposed upon the one possessing control (and thus the power to act) to take reasonable precautions.

b. Duty of college to students.  owe students duty to take cost-effective/reasonable precautions to protect from harm.  Peterson v. San Francisco Comm Coll (trim bushes to prevent rapist hiding)

V. Pockets of Strict Liability

a. Intentional Torts Revisited

i. Conversion: must allege: (1) P’s ownership/right to possession of property at time of conversion; (2) D’s conversion by a wrongful act; (3) damages.

ii. Moore v. Regents of the Univ. of CA, Cal Sup. Ct., 1990.  P had spleen removed as part of operation at UCLA.  W/out P’s consent, D’s doctors used the spleen tissue and genetically engineered it to create valuable pharmaceutical products, which they patented.  Without informing P, D’s doctors continued to monitor him and take tissue samples from him for 7 yrs.  Held: The lower court holds that this is conversion of property, but is then reversed on the theory that it is not property at all.  Recovery allowed on an informed consent rationale—D liable since didn’t get informed consent from P.  

1. Informed consent vs. conversion theories of recovery

a. Informed consent protects right to refuse treatment but not right to proceeds.  That’s false; b/c once it’s disclosed, they’ll bargain.

b. Causation problem—how can you show that but for the informed consent the same thing wouldn’t have happened?  You have to show that the information withheld from you would have changed what you would have done.  (Well, we use an objective test: would a reasonable person have done something different based on the additional information.)

c. Informed consent doesn’t reach a large class of potential Ds.  At least conversion reaches all the people who exercised an ownership interest over your spleen who aren’t in a direct doctor-patient relationship w/ P.  But this isn’t necessarily bad—do we really want this kind of extensive liability?  It would chill research, because it puts all the researchers at risk of strict liability.  They couldn’t be exonerated even by good faith.

d. Problem with informed consent is that it clearly favors Ds over Ps.  Informed consent just leads to blanket waivers; a conversion theory would have resulted in some sort of profit sharing arrangement.

iii. Common law intentional torts against property

1. Trespass—strict liability tort that was against possession alone: you merely had to establish that someone interfered w/ your possession regardless of whether some third party was the true owner.  

a. Damages—reduction in value of the chattel; you only got full price of chattel if it was completely destroyed

2. Conversion—strict liability tort that was against ownership rights: you had to establish that you were entitled either to ownership rights or some right to its immediate possession, regardless of whether you had possession when the item was taken from you by the D.

a. Damages—forced judicial sale; you got full market price of chattel even if D is willing to return it

b. Dangerous Animals

i. Trespassing livestock—the possessor strictly liable for the trespass itself and any harm done by trespass.  RST §504.

1. Doesn’t extend to harm: (a) not reasonably to be expected from the intrusion; (b) done by animals staying onto abutting land while driven on the highway; or (c) brought about by the unexpectable operation of a force of nature, action of another animal, or intentional/reckless/negligent conduct of a third person.

ii. The possessor of a domestic animal w/ a known dangerous propensity not shared by most members of the animal’s class (e.g., a dog that bites) is strictly liable for all harm done as the result of that dangerous propensity.  Rationale: social utility of keeping an animal known to have atypical dangerous tendencies is outweighed by the magnitude of the risk involved.

1. Baker v. Snell, K.B., 1908.  D’s servant took dangerous dog downstairs and let it bite P, the maid.  If one keeps an animal whose nature is ferocious, or an animal of a class not generally ferocious, but which is known to be ferocious, the owner is strictly liable for injuries caused by that animal.

iii. Owners of normally dangerous domestic animals (e.g., bulls) or domestic animals w/out known dangerous propensities (e.g., well behaved dog) are only liable in negligence

iv. Affirmative defenses

1. Incitement

2. Assumption of the risk

3. Animals kept in public zoos: negligence rather than strict liability principles apply

c. Abnormally Dangerous Activities

i. One who maintains an abnormally dangerous condition/activity on his premises or engages in an activity that presents an unavoidable risk of harm to the person/property of others may be liable for the harm caused even if D has exercised reasonable care to prevent the harm.

ii. Old approach—categorical—the Rylands list

iii. New approach—determinative factors (from Spano v. Perini, which concludes that blasting in city is abnormally dangerous)

1. Whether the activity involves a high degree of risk of harm;

2. the gravity of that risk

3. whether the risk can be eliminated by the exercise of reasonable care;

4. whether the activity is a matter of common usage;

5. whether the activity is appropriate to the place where it is being carried on; and

6. the value of the activity to the community

iv. Explanations for strict liability:

1. Evidentiary

2. Reciprocity

a. E.g.: ground damage from aircraft vs. mid-air collisions

3. Inevitably dangerous yet beneficial on net, w/ large residual losses

4. Locational decisions

a. strict liability is especially attractive when the victims can’t do very much to influence the results of the activity—i.e., the more unusual the activity is.  So the common usage factor is a proxy for what victims can do/know.

5. Activity level effects—when you can’t do anything to make activity safer, but you can minimize accidents by reducing activity.  This is true especially to the extent that juries can’t make activity level decisions (Hayekian concern).

v. Indiana Harbor Belt RR v. American Cyanamid Co., 7th Cir., 1990.  D not strictly liable for shipping hazardous chemicals that leaked from RR car.  No evidentiary concerns and activity level effects wouldn’t help (way too expensive to build new RR system that doesn’t pass through cities or route cargo around cities).  Accident could be prevented by exercise of due care.

vi. RST §522.  Contributing actions of third persons, animals, and forces of nature

1. One carrying on an ultrahazardous activity is liable for harm under the rule stated in §519, although the harm is caused by the unexpectable:

a. Innocent, negligent, or reckless conduct of a third person, or

b. Action of an animal, or

c. Operation of a force of nature

vii. Affirmative defense—assumption of the risk, comparative causation

viii. Check for scope of liability.  Only liable for foreseeable P and to foreseeable hazards (i.e., the kind of danger that makes the condition dangerous).  Also must have actual/proximate causation.

d. Nuisance

i. Prima facie case—an act by D that constitutes a nontrespassory interference w/ P’s interest in the use/enjoyment of P’s land that causes substantial and unreasonable harm.

ii. Private vs. public nuisance

1. Private nuisance—unreasonable interference w/ the possessory interest of an individual in the use/enjoyment of land.  Doesn’t require physical invasion

a. Vogel v. Grant-Lafayette Electric Cooperative.  P’s dairy had excess voltage running through milking facility and affecting cows.  The excessive stray voltage was there b/c P part of D’s electricity co-op.  Held: D liable even though P facilitated and requested the activity which led to it; distinguishes between providing electricity and the excess voltage.

2. Public nuisance—inconveniences the public at large.  P can recover only if he has suffered an injury peculiar to him—i.e., apart from that suffered by the public.; e.g., personal physical injury

a. Rationale: if allow every citizen to sue, would have too much litigation. Anonymous
b. Economic loss rule: if D causes harm that results in pure economic loss to P, P cannot recover.

i. Common resource exception: where the econ loss that D causes is to P b/c D destroys a common resource (like fish killed by oil spill) then courts will allow P (fishermen) to enforce the nuisance and seek damages.  Oppen
1. Alternative explanation for Oppen: another way to explain why Ps in Oppen allowed to bring suit against D for oil spill is that D is cheapest cost avoider (Calabresi) OR that Ps harms were foreseeable therefore D is proximate cause of Ds harms.  

ii. Rationale: in cases of unowned resources, worry that no one will enforce and D can harm w/impunity.

iii. P’s interest

1. P must be in actual possession or have right to immediate possession.

iv. Intentional nuisance: An intentional invasion of another’s interest in the use and enjoyment of land is unreasonable if (a) the gravity of the harm outweighs the utility of the actor’s conduct, or (b) the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible.

1. Whether the activity is reasonable / whether there is malice

a. If there is malice, where the benefit is the misery of another person, then there is no social utility

b. Common usage makes it more reasonable

c. Reciprocity makes it more reasonable

2. The locality rule

a. Those who move into a certain area will get a benefit from it, and must accept a certain amount of loss

i. Like moving into an industrial area for low rents

b. The hard cases are those on the edge of a neighborhood that get no benefit, but all the problems

3. Nuisance has a higher baseline than just not touching

a. Because otherwise we’d all have to be entirely quiet and un-smelly

4. Fountainebleu Hotel Corp. v. Forty-Five Twenty-Five, Inc., FL Dist App. Ct., 1959.  D hotel built addition that cast neighboring hotel’s cabana area into shadow.  Held: not an intentional nuisance.  Addition not a spite fence b/c it had utility and wasn’t solely to annoy neighbor

v. Substantial and Unreasonable Harm to P

1. Substantial—would offend a reasonable person

a. Rogers v. Elliott, MA Sup. Ct., 1888.  operated church bell which he rang daily; P suffered severe convulsions attributed to the noise generated by the bell.  D was told about this, but nevertheless, D rang the bell as usual “because he had no love for the plaintiff.”  Held: because the ringing of the bell doesn’t materially affect the health/comfort of ordinary people, it’s not a nuisance.

i. In nuisance, you take your victim as a reasonable man, not as you find him, contrary to rest of law of torts

1. Compare to intentional torts: allow recovery for harms extra-sensitive P incurs b/c of her extra sensitivity (like Vosburg) b/c NOT worried about over-deterring intentional torts but ARE worried about overdeterring non-negligent acts (benefit outweighs harm) like ringing church bells b/c of Ps extra-sensitivity.

ii. Taking into account unique peculiarities of every P would stop anyone from using their land; it would make doing business untenable.

1. Prox cause rationale: need extra-sensitive P rule b/c intentional nuisances involve knowingly causing a harm, so even if not foreseeable harm, now D is on notice and causes harm anyway.  Prox cause won’t solve this prob so need extrasensitive rule.

b. Same applies to property: Belmar Drive-In Theater Co. v. Illinois State Toll Highway Commission—D operated a toll-road service center adjoining to P’s outdoor movie theater.  The “brilliant artificial lights” used in service area “dispelled” the darkness, making it impossible for P to exhibit his outdoor movies.  No liability.

2. Unreasonable—harm outweighs justification for D’s conduct

a. Factors—neighborhood, value of respective properties, cost to cure, social benefits

b. Aesthetic considerations—ordinarily doesn’t create a nuisance (maybe does if it’s a funeral home in a residential neighborhood)

c. Prior occupation—coming to the nuisance is relevant but not conclusive

i. Ensign v. Walls.  D breeds dogs, which stink and get out.  D has been there 20 years, and P moved there later.  Held: coming to the nuisance is a factor, but not dispositive.

1. The concern though is that you’ll have opportunistic behavior by later developers: buys cheap land next to nuisance, then enjoins nuisance, and gets windfall in increase in land value.  This concern, though, isn’t convincing.  The price of the land will reflect the possibility of getting a damage award for nuisance.

2. Moreover, a coming to the nuisance rule would create a race to develop, b/c the first-in-time rule would allow someone who develops first to determine the use of all the surrounding land.  The owner of undeveloped land next door cannot realistically bring a suit at that time, b/c it’s hard to calculate damages (you won’t know what land is really suited for).

3. Also, usages of land change over time.  Maybe at one time it made sense to have St. Bernard farm where it is, but it no longer does.

vi. Remedies

1. No nuisance: D “enjoins” P

a. No recovery for nuisance is tantamount to giving D an injunction against P allowing D to limit P’s enjoyment of his own land.  But P can always bribe D for injunction (Coase theorem)

2. Nuisance: P enjoins D

a. Traditional remedy

b. Give injunction—(1) injunction protects other, innocent parties not involved in suit; (2) injunctions good if D not solvent for perm damages award; (3) injunction keeps court out of placing $ value on cost of the nuisance.

c. Can be tailored—e.g., set a certain permissible level of production, put off injunction to give time for D to develop new technology to end nuisance, or grant injunction unless D pays P “permanent” damages—damages for present and future damages at a certain activity level, lump sum, and discounted for present value (i.e., give a lump sum that if invested at a certain rate will produce the desired income stream).

i. What about lawsuits by future residents?  That’s barred, but we’re not worried about that because the property values will reflect the legal regime in which you can’t sue.  Also, if the polluting factory changes its activity level, that would be considered a new nuisance and inspire a new lawsuit.

ii. Look for hold out problem: if diff b/t value of injunction to P and cost injunction to D great (factory) DO NOT issue injunction and let parties bargain b/c worry that hold-out won’t yield most socially useful outcome.  SO ISSUE PERMANENT DAMAGES in these cases.

1. Result: this way, mill not paralyzed from investing capital in first place, b/c if it knows risk of injunction, won’t sink capital in factory which is lost if injunction issue.  Permanent damages help promote industrial development.

3. Nuisance: D compensates P

a. D pays damages but no injunction.

b. Having balanced the equities, the court might decide that the social and economic costs of discontinuing the nuisance are greater than the cost that will result from permitting it to continue; an award of future damages rather than an injunction would therefore be the best solution to the conflict between land uses reflected by suit.  (e.g., Boomer v. Atlantic Cement)

i. Problems w/perm damages

1. Future owners: if D pays P permanent damages and P later sells prop to P2, P2 barred from suing D over same nuisance.

2. Incentives: if D paid for permanent easement has fewer incentives to keep up w/tech improvements to reduce nuisance b/c has right to cause nuisance.

3. Calculating perm damages: very hard for court to calc b/c don’t know in advance what harms will flow.  Often just award damages current owner suffers including lost value of prop at time of re-sale. Change in nuisance: what if worsens?  Does P get more damages?  What if nuisance abates?  Does D get refund?  

ii. Advantages of perm damages: solves hold-out problems that injunction creates where diff b/t value of injunction to P and its cost to D vastly differ.

iii. Damages punch line: hard to say which is better – permanent damages or injunctive relief.  If the numbers are large (discrepancy in value of injunction) go for damages, but if many parties involved go for injunction.

4. Nuisance: P compensates D

a. Allow P to purchase an injunction from D—this is where the correct solution of the conflict between land uses is uncertain, at least where multiple parties are involved and the “wrong” remedy can’t be bargained around.  After balancing the equities, the court may decide that Ps should be entitled to cause discontinuance of nuisance only if doing so is worth it to them—let P compensate D for the cost of discontinuing the nuisance.

b. Spur Industries v. Del E. Webb Development Co., AZ Sup Ct., 1972.  P developer came to the nuisance, a cattle feedlot.  Smells and flies emanating form the lot constituted an nuisance to the owners of the developed properties.  Held: b/c developer had come to the nuisance, it should bear the cost of relocating the feedlot.  In other words, the court feels that the developer has been opportunistic in buying up cheap land and then trying to use courts to get a windfall.  (Of course, the land values really reflected the possibility of bringing an action.)  Hence, the court grants an injunction but forces the developer to indemnify the feedlot for a reasonable amount of the costs of moving/shutting down.

VI. Products Liability

a. Three systems of legal intervention in manufactured products markets

i. Regulatory intervention: most products regulated by safety regulations.  In many instances these safety regs provide for private causes of action but in many cases they restrict enforcement of regulatory violations to public agencies.

1. Ask: is the product regulated by statute?  If so, can citizen enforce violation?  Agency?  Both?

ii. Contract intervention: most products carry express and implied warranties so can pursue manufacturer for product liability under K law theory.

1. Ask: was warranty express?  Is P in privity?  Who can enforce K?

iii. Tort intervention: duties that exist indep of those undertaken by contract useful in enforcing product defects.

1. Ask: SL or negligence for harm?

b. Historical Evolution

i. Early cases limited liability to cases where there was privity between the product supplier and the injured party (Winterbottom v. Wright), but this requirement was gradually eroded

ii. MacPherson v. Buick, NY Ct. of App., 1916.  D manufactures car w/ broken spoke; ultimate consumer injured but no privity.  Held: if a reasonable person would foresee risk of harm if the product isn’t carefully made/supplied, the manufacturer/supplier owes a duty of due care to all foreseeable 

iii. General scope of negligence liability today—MacPherson rule adopted in all states and now covers negligent design, foreseeable bystanders, and property damage.

1. Assembler of components manufactured by others—supplier who markets a product under the supplier’s name and who has only assembled component

2. Proving negligence—res ipsa loquitur

iv. Movement to strict liability

1. Escola v. Coca Cola Bottling Co., CA Sup. Ct., 1944.  D’s coke bottle explodes in waitress’s hands.  Held: manufacturers are strictly liable for manufacturing defects when they know their products will be used w/out inspection.

2. Justifications for strict liability:

a. Loss minimization—manufacturer in best position to minimize losses arising out of use of its product.

b. Loss spreading—D can spread and cushion the overwhelming misfortune to the injured across the market.  (But why not then impose strict liability where injury results from the risk creating conduct of the seller at any stage of production/distribution?)

c. Distributional justice—between manufacturer who put product on the market and the injured consumer, it’s fairer to put loss on the manufacturer

d. Elimination of proof complications

e. Informational asymmetries—Ps don’t have a good sense of how dangerous/safe some products are.  Price of goods won’t reflect how safe goods are.  But if we force manufacturer to internalize those costs, the price will reflect the dangerousness of the article.

f. The foodstuffs analogy—before this case, retailers were exempt for liability for sealed goods and manufacturers were liable for negligence (w/ heavy use of res ipsa loquitur).

g. Corrective justice—loss should be placed upon the party that caused the harm.

3. Greenman v. Yuba.  CL SL rule today: manufacturer strictly liable for product that D knows will be sold w/o inspection and that proves to have defect that causes injury to human being.

a. criteria: (a) personal injury; (b) used for intended use; (c) defect user unaware of.

v. Warranty actions

1. P can always sue on the implied warranty of merchantability IF THE SOL HASN’T RUN ON THE K.  UCC § 2-318.

2. Merchantability: promise that product is fit for ordinary use issued by manufacturer.  McCabe (exploding coffee urn)

a. Three possibilities as to whether 3rd parties can sue.

i. A: seller’s warranty extends to any natural person who is in the family/household of the buyer or who is a guest in his home if it is reasonable to expect that such person may use the goods and is injured.

ii. B: seller’s warranty extends to any natural person who may reasonably be expected to use the goods and is injured

iii. C: seller’s warranty extends to any person who may reasonably be expected to use the goods and is injured.

3. Must provide notice of breach of warranty to D

a. McCabe v. L.K. Liggett Drug Co., MA Sup. Ct., 1953.  P bought metal coffee maker from D, delivered in sealed container, which when used exploded and injured P.  She sued D on the basis of implied warranties of merchantability and fitness.  Held: While warranty actions require that the seller have to be given notice of the defect w/in reasonable time before a suit is brought (you have to give him an opportunity to mitigate damages), technical defects in notice are irrelevant.  The exact date/identity of purchaser were irrelevant as to a defect common to all coffee makers so manufactured

4. Merchantability—disclaimer must be conspicuous.  Finding of unconscionability/adhesion/etc. might make disclaimer ineffective.

a. E.g., no disclaimer of liability for personal injuries

b. Henningsen v. Bloomfield Motors, 1960—P purchased car from dealership, then gave it to his wife after indicating to dealer his intention to make the car a gift.  The contract of sale between P and D expressly disclaimed all warranties except one that limited liability of D to the original purchaser to the replacement of defective parts for 90 days.  Shortly after car purchased, P’s wife injured when steering mechanism went awry.  She sued D on theories of negligence and warranty, the court dismissing negligence claim.  Verdict on warranty claim and D appeals.  On appeal, court invalidated the disclaimer on the ground that it wasn’t fairly obtained, and so gave full benefit of implied warranty to P.  Privity didn’t bar applicability of warranty to P’s wife.

5. Defenses: 

a. No assumption of the risk/contributory negligence (this is contracts)

b. K defenses: P has (1) duty to mitigate damages (stop using defective prod); (2) use product properly – if P misused then P was prox cause and no recovery.

6. Warranty SOL under UCC §2-725 is four years from the date of sale.  In contrast, the tort SOL runs at the earliest from the date of the injury, and in most jurisdictions from the date at which the P discovered, or through the exercise of reasonable diligence could have discovered then injury

c. Restatement §402

i. §402a: Special liability of seller of prod for physical harm to user or consumer

1. 402a(1): seller of defective prod that is unreasonably dangerous to user/consumer or his/her property subject to strict liability for physical harm to user/consumer or prop if (a) seller in business of selling this product; (b) product expected to and does reach consumer/user w/out substantial change in condition.  (2) this rule applies even though (a) seller exercised all care and wasn’t negligent in sale/prep of prod; (b) user/consumer isn’t in privity of K w/S.

2. Limitations:

a. Harm to property: if defective product only injures itself, then no liability, must harm P or Ps property other than the prod (pen leaks on self, no liability unless ruins something else).

b. Economic loss rule: tort recovery limited to physical harm (person/property) not econ loss from defective product that can’t be used but causes no harm.  Casa Clara (majority rule)

i. Example: house made from defective concrete crumbles but causes no harm.  No tort recovery; need to rely on K for recovery of econ losses.  Casa Clara
ii. Rationale: parties allocate risk of harm in K; don’t allow them to circumvent through tort.  If house crumbles sue under warranty. 

ii. Caveat to 402a: restatement doesn’t address applicability to cases where (1) harm to someone other than user/consumer; (2) seller expected product to be processed before reaching user/consumer; (3) seller of component part to be assembled is implicated.

1. Example: seller of raw steel not liable when fan made out of steel injures P b/c expects steel to be processed.  402a caveat (2)

2. Rationale: hard to sort liability – is steel defective or fan defectively made?  Bright line rule

iii. Limitations

1. Business of selling: covers manuf, retailer, wholesaler, restaurateur who sell regularly (not occasional sellers).

a. Defining seller

i. Seller: involved in transaction solely related to sold product.

ii. Service provider: one who provides product in context of service, typically not exercising j’ment but providing product.

1. Not covered: 402a doesn’t cover service providers (like pharmacist, contractor, repairer, installer, etc).

a. Cafazzo v. Central Medical Health Services, Inc., PA Sup. Ct., 1995.  P gets defective mandibular prosthesis from operation; sues hospital for product liability.  Held: hospital/physician cannot be held strictly liable for defects in a product incidental to the provision of medical services.

2. Rationale: service providers not ultimately responsible for preparing products, merely passes product along.  Seller exercises “judgment” in preparing prod.

iii. In determining whether a particular supplier of products is to be held liable, look to: 

1. which members of the marketing chain are available for redress;

2. whether imposition of liability will serve as incentive to safety;

3. whether supplier is in a better position than the consumer to prevent the circulation of defective products; and

4. whether the supplier can distribute the cost of compensation for injuries by charging for it in his business.

2. Real property: new house seller not liable for defective microwave in house b/c real property NOT COVERED by 402a and unless microwave routinely sold by seller, no liability.  

3. Used product sellers: no SL for used product sellers.  Tillman v. Vance Equipment Co

a. Rationale: don’t get extra precautions from them b/c they don’t make goods; buyers know when buying used products not as good as new so pay less; used product market flex and serves needs of buyers and sellers.

b. Exception: if used prod seller reconditions prod or is franchisee of manufacturer.

4. Successor liability: when entity takes over manufacturer’s operations is it SL for orig manufacturer’s torts?

a. Rule: if sale/liquidation of assets, no successor liability, but if merger and takeover of business, successor is liable.  Leannais v. Cinncinati
i. Fraudulent conveyance: if sell comp to escape liability then liability follows to successor.

b. Policy: if liability exceeds assets no one will buy companies out and assets will be wasted.

i. Example: comp X has huge liability so wants to liquidate and sell assets.  No one will buy those assets if they come w/tort liability in excess of their value.

iv. Defective condition: P has burden of showing prod defective when left seller’s hands.  Look for proper packaging, sterilization, etc.

v. No liability from abnormal handling/consumption; liability if there are abnormal objects in prod, it is decayed, or container defective.

vi. Unreasonably dangerous: prod must be dang to extent beyond what contemplated by ordinary purchaser w/ordinary knowledge about product’s characteristics.

1. Consumer contemplation test: a prod is unreasonably dang if it poses danger beyond what ordinary consumer expects.  This must be dangerous (cigarette w/ lawn clippings unreasonable, not dangerous) and must be more dangerous than consumer expected.  

vii. Unavoidably unsafe products: product that is inherently dangerous but needed (medicines) not subject to strict liability as long as properly labeled and non-negligently made.  

1. In other words: certain products, even though carry risks, not defective b/c unavoidably dangerous

2. Limitation: only applies to design defects, not construction defects.

3. Liability: negligence std on prescription meds.  Brown v Superior
a. Main point of Brown: (a) gets manuf out of strict liability/Barker tests and (b) imposes negligence standard (must properly prepare and warn of prod hazards); (c) no burden shifting (D doesn’t have to show no safer alt); (d) eliminates application of consumer contemp test despite lack of negligence; (e) affirmative defenses remain in tact.  

b. Products covered:

i. Blood banks: if negligent then liable.  

ii. Asbestos: M held to state of art at time asbestos prod produced; to do otherwise imposes absolute liability (which some cts do to spread loss); Beshada
iii. AIDS: Comment K means know duty to warn of risk not known or knowable at time.  

d. Product defects

i. Overview: ask (a) causation; (b) regulatory compliance does it sweep away c/l tort action? (c) negligence or strict liability? (d) proving defect; (e) comparative fault

ii. Patent danger:

1. Old rule: no warranty or tort action if patent danger

2. Today: products so dangerous we don’t care if obvious, want manuf to take precautions.  Micallef (put safety guards on machine)

3. Linegar v. Amour of America, 8th Cir., 1990.  Cop killed b/c bullet proof vest didn’t cover the armpits.  Held: vest wasn’t unreasonably dangerous as a matter of law b/c no one would have worn the vest and reasonably expected that it would protect them in areas of the body obviously not covered by vest.

a. Comment to RTT, §2: “The fact that a danger is open and obvious is relevant to the issue of defectiveness, but does not necessarily preclude a P from establishing that a reasonable alternative design should have been adopted that would have reduced or prevented injury to the P.”

iii. Construction defects: defective product that doesn’t meet its design specifications.

1. Proof of construction defect: P must prove injury caused by defective cond unreasonably dang when left M’s control.  Defect doesn’t have to be obvious, recovery not barred if 3rd party owned or used product.  Pouncey v Ford Motor Co (car fan broke, went to jury, M liable).

2. Res ipsa loquitur: P can show product didn’t perform as should have and eliminate all other possible causes (neg, misuse) then case go to jury on theory can infer defect from product.  

a. Example: M liable for peanut jar inexplicably crushed in Ps hand even though P can’t eliminate every single possible other cause of the defect.  Welge v Planters Lifesavers
e. Design defects: problem w/ product design from inception, all products of same design share defect.

i. General rule: design defect cases follow negligence standard, not strict liability

ii. Causation: to prevail on product design defect case must show defect caused harm.

1. Limitations: if owner alters product after shipped from manufacturer, defect didn’t cause harm.

a. New rule: some courts allow recovery even if product altered if the original defect in product (lack of safety gate) caused the harm and not the alteration.  

iii. Second collision cases: product defect results in injury ONLY after some initial impact (crash) and then defect kicks in and aggravates Ps injuries.

1. Rule: M has duty to design safe prod and car crash foreseeable so must design car in way that minimizes risk of further injury.  Volkswagen of America
a. Drunk driver: severs causal connection, not harm w/in risk, so no manufacturer liability

2. Rationale: holding M to negligence standard for defective design doesn’t make manufacturer insurer of all Ps safety, just means must take care in designing car.  Volkswagen of America
3. Apportion loss: in design defect, second collision cases, losses are apportionable.  

a. Enhancement of the injury—if injury can be parceled into part caused by third party and part caused by manufacturer—hold manufacturer liable for only that portion; however, if the injuries can’t be parceled out, then hold manufacturer liable for whole thing—it can better spread the risk.

iv. What is defective design? Design is defective if (a) fails consumer expectation test, (b) flunks external standards, or (c) benefits of design do not outweigh risk of danger (risk-utility or BPL). Barker v Lull
1. Consumer expectation: not sure that consumers always have adequate info to assess product’s safety so allow BPL recovery in alternative.

a. BUT: where risks are patent, shouldn’t allow BPL b/c consumer chose to buy product so it must not be unreasonably dangerous b/c meets consumer expectation (or assump of risk).

b. Look for manufacturer representations—this is an estoppel notion; if the manufacturer says product does “X,” then he can’t turn around and say that it doesn’t matter that product doesn’t do “X.”

2. External standards—statute, regulatory agency rule, or industry standard.  Conformity to a regulation may be relevant for the jury, but it’s seldom an absolute defense (this is similar to notion from T.J. Hooper that a custom can be negligent).  But while Ds can’t really use statutes as a perfect shield, Ps can use them as a sword if the manufacturer falls beneath that level.  To the extent that manufacturers fall short of standard, they’ll certainly be strictly liable

a. Where a government agency has closely regulated the product design in question, it is D’s burden to show that gov’t has undertaken the responsibility of making substantially the same judgment that the court would otherwise be called on to make.  It is then P’s burden to show that the responsible agency hasn’t in fact made that judgment w/ respect to the particular “defect” at issue

3. Barker v. Lull, CA Sup. Ct, 1978.  P injured when improperly using lift loader on uneven terrain, where lift loader lacked seat belts, etc.  Held: a product is defective in design if: (1) P proves that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner; or (2) P proves that the product’s design proximately caused injury and the D fails to prove, in light of the relevant factors, that on balance the benefits of the challenged design outweigh the risk of danger inherent in such design

4. Risk utility test (Most Important Test)

a. Factors to consider: (a) gravity of danger; (b) likelihood of danger/harm; (c) feasibility of alternative/safer design; (d) cost of improved design; (e) adverse consequences to consumer from alternative design.  Barker v Lull
b. Burden of proof: P shows product caused injury, D shows no alternative design feasible. Barker v Lull
i. Potter v. Chicago Pneumatic Tool Co., CT Sup. Ct., 1997.  Ps injured by over-vibrating tools, but couldn’t show an alternative, safer, feasible design.  Held: the fact that P didn’t show existence of safer alternative design is not dispositive but only a factor that P may, rather than must prove; a product may be unreasonably dangerous even though no feasible alternative design is available

5. State of art design: manufacturer liable if alternative safer design when product entered stream of commerce.

a. Improved design: if manufacturer improves design this can’t be used to establish negligence in original design.

b. Minority rule—some few states (but not the RTT) would use the level of knowledge at the time that the suit was brought, even if that’s a level of knowledge manufacturers didn’t have at the time.  The argument is that this gives an impetus to improvement; but this doesn’t seem so—just provides incentive not to research.

v. Dangerous, non-defective products

1. Guns: cts reject unreasonably dangerous arguments.

2. Drugs: cts follow Restatement 402a, comment w/ dangerous prescription drugs (negligence). See above

f. Inadequate Warnings

i. Duty to warn: first ask if duty to warn exists?  Then ask if warning was adequate.

ii. Rule: c/l duty to warn consumers of risks posed by product if those risks exceed ordinary consumer expectations

1. Patent dangers: no duty to warn of patent, obvious dangers; jury decides what is patent.

2. Old drug rule: some courts hold manufacturer must give doctors info on meds and doctors warn patients of risk posed by drugs.  MacDonald dissent

3. New drug rule: when risks so complex and manufacturer knows doctor not reliably discharging duty to warn, manufacturer must directly warn P through product inserts of risk.  MacDonald
a. MacDonald v. Ortho Pharmaceutical Corp., MA Sup. Ct., 1985.  P brought suit against D, a pharmaceutical company, for injuries allegedly caused by D’s birth control pills.  The theory of liability was that D didn’t warn P about danger inherent in the use of oral contraceptives; pharmacist and physician warned her pursuant to FDA requirements, but didn’t warn her of risk of stroke.  Held: manufacturer was not justified in relying on warnings to medical profession to satisfy common law duty to warn, because oral contraceptives bear peculiar characteristics requiring the manufacturer to directly warn users of the associated risks. The manufacturer had a duty to provide written warnings conveying reasonable notice of nature, gravity, likelihood of known or knowable side effects, and advising consumer to consult a physician for further explanation. The warning must be comprehensible to the average user and convey a fair indication of the nature and extent of the danger to the mind of a reasonably prudent person.

i. Birth control pill risks complicated, most doctors don’t mention, women ask for pills and doctors dispense, reversal of usual doctor-patient roles; manufacturer must warn

b. Rationale: today much easier to get info via labels to consumer b/c of computerized pharmacy than in past.

4. Pharmacists: no duty to warn but liable for negligent packaging and prep of drugs.

5. Mass vaccines: even where risk of harm low, if risk is of a grave harm, MUST WARN.

a. Manufacturer’s duty: if manufacturer knows that in dispensing vaccine no warning given must take steps to issue warning (posters, PSAs, etc)

b. Negligence Costs: imposing costs on manufacturer for failure to warn adequately created great disincentive for manufacturers to produce vaccines.  Gov’t now largely does this b/c of tort litigation.

iii. Discharging duty to warn: question of fact for jury whether manufacturer discharged duty to warn.  MacDonald
1. Nature of warning: should be as intense as risk posed by drug and comprehensible to ordinary consumer.  MacDonald (need to warn of stroke not just blood clotting to discharge duty).

2. Off-label use: if manufacturer knows drug used for purpose other than recommended use must warn of risks.

3. Learned intermediary exception: if manufacturer warns learned, qualified intermediary of risks and M knows intermediary will pass along to consumer has no further duty to warn

iv. Causation: to prevail on warning/instruction defect must show (a) prod defect caused your harm and (b) warning/instructions would have prevented the harm.

1. Hindsight: hard to test causation in duty to warn cases.  IF P knew of stroke risk refuse pill?

2. Operationalizing duty to warn: if most P’s would receive warning and take meds do all Ps lose right to receive warning and choose for self?

v. Information costs

1. Hindsight problems: easy hindsight to know what warning adequate, hard to know ex ante.

2. Dilution problems: additional warnings on package dilute effectiveness; info overload.

3. Effectiveness of warnings: not clear consumers know how to internalize and use info on risks

g. Plaintiff’s Conduct 

i. Under the second restatement, you could use comparative causation and assumption of the risk.  Only unreasonable assumption of the risk was a defense; reasonable assumption of the risk (Eckert, they guy saving the baby from the train) isn’t a defense.

ii. No duty to inspect

1. Kassouf v. Lee Brothers, Cal. App., 1962.  P ate, w/out inspection, a chocolate bar containing worms/maggots.  D claimed that P failed to discover the defect.  P held to be under no duty to discover latent defects contained in D’s product.

iii. Foreseeable misuse doesn’t bar recovery

1. Micallef v. Miehle Co., 1976.  P sought to remove a foreign object from high speed printing press.  w/out shutting down the press, he tried to remove the hickie w/ a piece of plastic, got his finger caught and he was injured.  There was a shutoff switch, but P couldn’t reach the button.

iv. Obvious defects don’t bar recovery, but assumption of the risk will.

1. show that this particular P subjectively realized the risk, yet nevertheless proceeded to encounter that known risk unreasonably

2. Assumption of the risk must be voluntary and unreasonable

a. Messick v. General Motors, 1972.  P had lemon car w/ terrible defects, but he continued to use car to commute to work.  Was injured.  No assumption of the risk, b/c P’s continued use of the car wasn’t both voluntary and unreasonable given that he needed the car to earn his living.

3. Ineffective disclaimers: RTT §18: “Disclaimers and limitations of remedies by product sellers or other distributors, waivers by product purchasers, and other similar contractual exculpations, oral or written, do not bar or reduce otherwise valid products liability claims against sellers or other distributors of new products for harm to persons.”

v. Comparative causation

1. Daly v. General Motors Corp., CA Sup. Ct., 1978.  P was driving his car between 50-70 mph, drunk, not wearing his seat belt or w/ his door locked despite warnings in the owner’s manual, when he hit the metal divider and was ejected from the vehicle and killed.  P brought an action against car manufacturer for product liability.  Held: though manufacturer’s liability is strict, that share of P’s damages which flow from his own fault should be borne by P alone.

2. Those jurisdictions that use modified comparative negligence—e.g., a 50% threshold—that will apply here, too.

VII. Damages

a. Compensatory Damages

i. Overview:

1. Purpose of damages: to make V whole (not to punish V which crim law and punitive damages do in extreme cases of gross, willful negligence only).

a. Two ways to think of damages: as compensation to P or as deterrent to D.

2. Types of damages: pecuniary (economic injury as result of harm) or nonpecuniary (pain and suffering, etc. — this is legal fiction b/c can’t put figure on these damages).

3. Recovery for: medical expenses, lost earnings, property damage, anything that is consequence of physical damages, and damages for pain and suffering, loss of enjoyment of life, provable economic losses (as long as suffered physical harm).   LIVE P

4. No recovery for: pure economic losses absent physical harm (except libel); legal fees not recoverable in US.

5. Proof: P must prove damages.

ii. Pain and suffering

1. Loss of enjoyment of life: must have cognitive awareness of loss suffered to recover for these damages.  McDougald v Garber  (Majority rule)

a. Legal fiction: non-pecuniary damages are legal fiction, so courts want to cabin jury in awarding and some will treat pain and suffering same as loss of enjoyment of life.  McDougald
2. Rationale: mostly tort compensation is about creating ideal insurance system but people won’t pay up front for pain and suffering insurance b/c $ worth more in healthy state than when injured so won’t pay now for $ can’t enjoy later.  

3. Calculating pain and suffering: since we can’t make P whole w/non-pecuniary dam hard to know how much to award.

a. Econ analysis: if no damages for coma then D has less incentive to take care.  Don’t want this.

b. Scheduled damages: wide discrepancy in jury awards for same types of losses; need damages schedule like sentencing schedule.

iii. Economic losses

1. Calculating lost wages: consider (a) scope of Ps incapacity to work (total or partial); (b) inflation (either factor in both in wages and discounting for present value or leave out); (c) discount for present value (reach figure that will give P today enough to invest so she has what would have earned at time); (d) decrease award by % chance P won’t work to full expectancy (take health, etc into accountt); (e) deductions for taxes (lost wages awards not taxable, but don’t reduce for income tax b/c P pays capital gains tax on award and to maximize deterrent on D).  O’Shea (barge cook)

a. Inflation: use BLS stats on rate of real wage growth and bond figures for predicted inflation take both into account in setting lost wages, but if leave inflation out of both predicted future wages and discounting for present value, inflation cancels out.  This may be easiest.

b. Expected working life table: don’t just figure based on how long P wants to work, use figure that reflects how long P is likely to work.

c. Discount to present value: b/c $ today worth more than $ tomorrow b/c can invest, will grow.

2. Duty to mitigate: if P can find other work and is able to work, she has duty to do so.

a. Surgery—P must undergo surgery to mitigate injuries unless the surgery is serious or has a risk of aggravating injury/failing.  McGinley v. U.S.

3. Deductions:

a. SS and income tax: slightly different b/c w/ income tax $ down drain, but see return on SS tax, so don’t discount SS tax payments b/c P loses the return.  Maybe discount income tax but worry about losing deterrent and overtaxing P who pays capital gains.

b. Insurance recovery/collateral source rule: no discount from award for 1st party insurance P had.  Insurer has right to subrogate; i.e, they stand in P’s shoes to recover from tortfeasor $ insurance had to pay P b/c of tort.

b. Death Cases and Losses of Consortium

i. Survival statutes: allow recovery for P’s relatives so tort recovery doesn’t die w/ P.

1. Loss to survivor: decedent’s survivors sue D for lost support due to decedent’s death (children, spouse, etc). Can get lost earnings this way.

2. Loss to estate: estate sues D for loss of income that would be in estate but for decedent’s death.  Allows heirs to recover even if not losing decedent’s “support.” Covers lost earnings.

3. Deductions for present consumption: both statutes reduce award for amount decedent would have consumed had she survived.

ii. Wrongful death: attempt to compensate survivors.  No pain and suffering damages, but loss of consortium recoverable.

1. Who can bring these suits.  Only the spouse?  Do we allow kids to bring suit?  Only dependent kids to bring suit?  Do we allow cohabitants to bring suit?  This reflects back on the questions raised by Dillon v. Legg.  Most courts limit it to spouses; some allow kids; a few allow cohabitants.  At some point, the costs of having court proceedings exceeds the benefits that would be gained

c. Punitive Damages

i. Rule: punitive damages recoverable in any intentional tort suit.  Can also be received where there’s been a showing of recklessness or willfulness—something more than bare negligence

ii. Rationale:

1. The purpose of punitive damages is to punish the D for reprehensible conduct and to provide deterrence

2. Compensatory damages do not always compensate fully.  If the court is confident that the injurious conduct had no redeeming social value, so that “overdeterring” such conduct by an “excessive” award of damages isn’t a concern, a generous award of punitive damages will assure full compensation w/out impeding socially valuable conduct.

3. Punitive damages necessary to make sure that tortious conduct is not underdeterred, as it might be if compensatory damages fell short of actual injury

4. Punitive damages are necessary to make sure that people channel transactions through the market when the costs of voluntary transactions are low.  This is to prevent those torts where tortfeasor derives greater pleasure from the act than the victim incurs pain, and where the tort itself is socially valueless.

5. When a tortious act is concealable, a judgment equal to the harm done by the act will underdeter—need to provide deterrence in the form of punitive damages for the “uncaught” torts

6. An award of punitive damages expresses the community’s abhorrence at the D’s act.

7. Punitive damages relieve the pressure on the criminal justice system – gives victims a monetary incentive to shoulder the costs of enforcement

8. If we assume realistically that criminal justice system couldn’t take up the slack if punitive damages abolished, then allowing damages heads off breaches of peace by giving incentive to victims not to resort to violent self help

iii. Punitive damages and products liability

1. Punitive damages appropriate if smoking gun.

a. Fischer v. Johnson, NJ Sup Ct., 1986.  Asbestos case; Ps relied upon lots of correspondence between high officials in asbestos manufacturing that showed that they wanted to keep from the public evidence of the harmful consequences of asbestos exposure.  This is more than the idea in products liability where you know there’s a certain number of products that are inevitably going to hurt people—this is the smoking gun.  While this isn’t an intentional tort, it seems more like intentional negligence—it’s like the nuisance case where the guy intentionally rang the bell knowing that vulnerable P would be injured.

2. A particularly calculated cost-benefit analysis can be the smoking gun

a. Grimshaw v. Fort Motor Co., Cal App, 1981.  This is the case about the Ford Pinto and the exploding gas tank.  The wrongdoing wasn’t only knowing of the danger of the product, but also the corporation’s making cost-benefit analyses in estimating the value of a human life viz a viz making changes to the car.  Though we do these tradeoffs all the time, we’re nevertheless concerned about it.

iv. Limits on punitive damages

1. BMW of North America v. Gore, USSC, 1996.  P discovered that his new car had been repainted and sold as new by D.  Compensatory damages of $4K; punitive damages of $2M.  Held: D’s conduct was not particularly reprehensible because it only caused minor economic harm and the 500 to 1 ratio of punitive damages to compensatory damages was not reasonable.

2. Look to:

a. How reprehensible was D’s conduct?

b. Ratio between compensatory and punitive damages

c. Difference between punitive damages award and the civil/criminal sanctions that could be imposed for similar misconduct

v. Statutory reform

1. many legislatures have put caps on punitive damages; e.g., treble compensatory damages.

