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Property
I. Acquisition
The law defines property as rights among people that concern things. Property consist of a package of legally-recognized rights held by one person in relationship to others with respect to some thing or other object. How does someone come to own property?
· First in time—the first occupant owns the land

· Labor-desert theory (Locke) – By mixing one’s labor with the land, one acquires rights to the land. Still, only applies to the first person to work on the land.

· Utilitarianism – Private property exists to maximize the overall happiness or utility of all citizens. “Property rights serve human values. They are recognized to that end, and are limited by it.” State v. Shack
· Law and Economics – Property exists to maximize the overall wealth to society. The law enforces property rights to valuable resources to motivate people to use those resources efficiently. 
· Personhood (Radin)– Private property as essential to the full development of the individual. Certain things (e.g., a wedding ring, perhaps a family home) are seen as so closely connected to a person’s emotional and psychological well-being that they almost become part of that person. A person should have enhanced property rights over these things. 
A. By Discovery
In general, the person who discovers land has title to it. This is a variation on the general principle of “first in time”, which holds across cultures. Locke says that the first person to improve the land can use it for as long as he likes. The problem is, first in relation to whom? 

Johnson v. M’Intosh
Plaintiffs have acquired title to land in Illinois from two Indian tribes. They brought suit to quiet title against the defendant, who was granted the land from U.S. government. The issue is who had the right to sell or grant the land. 
Holding: Whatever rights the Native Americans had by being first, they didn’t have the right to sell the property to plaintiff. Only the federal government held title to the land; the Native Americans held only a “right of occupancy”. Title to lands “must be admitted to depend entirely on the law of the nation in which they lie.” I.e., all property rights derive from the sovereign. The government gives us the entitlement to own things, and we only own them at the state’s sufferance.
Court’s justification for the decision:

· International Law of Discovery -- US government has right to land it discovers. International European land says that the discoverer of land has exclusive right to it, and you can either conquer or buy out former inhabitants. This international law is concerned not so much about encouraging discoveries, but about preventing conflicts between countries. Morally troubling.

· Lockean -- The US government can make better use of the land -- Indians had the land and didn’t develop it. The Europeans transformed the land and this is what they wanted for economic development  
Locke says that transforming the land by mixing your labor with it makes it your land.  Problem with this is that even if the land doesn’t necessarily stay with the Indians, they should have freedom to sell it. How much labor is enough to claim the land?

· Domestic -- The Indians could only sell the land to the government. -- Virginia statute says only they can buy land from the Indians. This law in 1779 binds on the purchases in 1773 and 1775 because it recodifies accepted rules.  Problems: puts the Indians in a very poor bargaining position and substantially deprives them of their property rights

· Fait accompli – Millions have settled expectation of how things work. If plaintiff wins, then all those people have built on lands he didn’t have title to. This pragmatic argument probably works best. Too many people have invested based on this chain of title, and what’s done is done.  Related argument is that the Europeans were better record-keepers of title situations. Chief Justice Marshall is reluctant to hand down an unenforceable, extremely unpopular decision.  

Ultimately, this very Machiavellian decision is the basis for property rights in the US.

B. By Capture

As a general principle, no one owns wild animals in their natural habitat. Under the common law “capture rule,” property rights in wild birds, fish, and other animals are obtained only through physical possession. The first person to capture or kill a wild animal acquires title to it. 
1.
General Rule 
Pierson v. Post
Post was hunting a fox with hounds. Pierson caught, killed, and took the fox while Post was still in pursuit. Held, pursuing a wild animal does not give a hunter title or possession of the wild animal. “Certain control” is required. Actual bodily seizure may not be required (mortally wounding and continuing to chase the animal may be enough), but pursuit (probable capture) is not enough. Such a rule cause more harm than good – could cause fights. Also, the Pierson’s taking of the animal cause no injury or damage to Post.

Post’s lawyer could have argued that Post had trapped the fox and therefore acquired property rights, even according to the majority opinion. 

Livingston (dissenting opinion) frames the question much less neutrally, more on the side of the hunters. His suggestion for resolving:

· Custom -- Arbitration from a panel of hunters.  Problem is, whose custom? a panel of “saucy intruders” would decide just the opposite

· Mortally wounded or reasonable prospect of taking the animal 

· Technology – who has invested in taking the animal? A policy suggestion to encourage hunters to maximize fox destruction.

2 Role of Custom

Custom may help to define capture. Following custom makes for easy enforcement, but not always the wise decision.

Ghen v. Rich
Plaintiff wounded a fin-back whale with a marked lance. Industry custom is that finder of whale should send word to the whaler, who will come for the whale and give finder a small fee. Instead, finder of whale auctioned whale to defendant, who extracted the oil from the whale. Plaintiff claimed whale. 

Held, in this particular subset of the whaling industry, wounding the whale is taking possession of it. This is the established industry custom, and there is no legal reason to change it. If the rule were changed to “finders keepers”, then there would be no reasonable benefit to hunting whales. If a fisherman does “all that it is possible to do tomake the animal his own, that would seem to be sufficient.”

3 Competition

Anticompetitive measures hurt competition and contributes to social strife.

Keeble v. Hickeringill
Plaintiff was operating a decoy pond to trap ducks for sale. Defendant, who has a nearby decoy pond, for two days fires a gun to scare away ducks from the plaintiff’s decoy pond. Ratione soli – If a wild animal comes onto your property, you are treated as its owner until it leaves your property
When we allow people compete the way Hickeringill is competing, then we are harming consumers. Court is setting up a distinction between healthy competition (attracting students to your school) and unhealthy competition (shooting a gun off). 

Concern about maintaining social order, that this will cause problems between neighbors or competitors.

In this case, first in time doesn’t matter. Even if Hickeringill is first, this doesn’t grant him a monopoly. The court’s motivation is to encourage competition by giving protection from malicious competition. 

4 A Modern Compromise

Popov v. Hayashi
Popov was attempting to catch Barry Bond’s record-breaking homerun when he was knocked down by the mob. Hayashi, also knocked down by the mob, recovered the ball. Held, Popov has a pre-possessory  right because he was in the process of catching the ball but was deliberately stopped the violent mob. Hayashi’s possessory rights were equally good. Sell the ball and split the proceeds.

Copout by judge on fact-finding. First says we need a special rule for baseballs, then establishes rule for abandoned personal property. Creates a more sweeping rule than its rhetoric says it should. Rule doesn’t work well for baseballs that have only sentimental value. Left with a dilemma: if you want to encourage chivalrous behavior (reduce violence), rule for Popov, but if you want an easy to enforce rule, rule for Hayashi. Uneasy compromise between the two.  

C. By Creation

International News Service vs. Associated Press
AP gathers news from around the world and sells it to client newspapers. INS, its competitor, takes AP news from bulletin boards and early editions and sells the news to its client newspapers as its own. Held, news is quasi-property in relation to competitors.
AP has no rights to property in news against the public in general. A purchase of a newspaper has the right to spread news for any legitimate purpose not unreasonably interfering with AP’s rights to sell its merchandise. There are good civic reasons not to have a monopoly on news in a free society.

However, between competitors, news is quasi-property. When rights or privileges of the one are liable to conflict with those of the other, each party is under a duty so to conduct its own business as not to unnecessarily or unfairly injure the other. Obviously, this ruling does not prevent INS from hiring its own reporters and gathering news itself. Court adopted a Lockean view of property, offended that INS was “reaping where it had not sown.”
Cheney Brothers v. Doris Silk Corp
Plaintiff creates numerous silk patterns, some of which become popular. Impossible to copyright all the designs. Defendant copies popular designs and sells knockoffs. Held, a design, process, or secret is not property except as it is copyrighted or patented.

INS v. AP should be understood to be limited only to news. Otherwise, you must assume that the court meant to create a sort of common law patent or copyright, circumventing Congress and the Copyright Act.

Saying you only want protection for a limited time does not change the principle.

Smith v. Chanel
Smith advertises their perfume as “just like Chanel No 5”. Held, since the perfume was unpatented, they had a right to copy it. Copying serves an important public interest because it increases supply, thereby lowering prices.
Douglas Baird, University of Chicago Law Review

Granting exclusive rights to intellectual property conflicts with other rights in a way that tangible property does not. It can interfere with a market economy. Competition depends upon imitation. The first person may be worse off, “but the public as a whole may be better off, as long as this freedom to imitate does not destroy the incentive for people to come up with new devices.”

D. Property in One’s Person

Can property rights exist in human body parts? The law generally acknowledges the authority of all person’s o control the destiny of their body parts. People can have the right to transfer, use, or exclude others from the use of hair, blood, and organs. However, the National Organ Transplant Act forbids sale of organs. 
Moore v. Regents of University of California
Moore sought treatment for leukemia. Doctors recommended removal of spleen and did remove spleen. During seven years of treatment, did not tell Moore that his particular cells were extremely valuable. Researchers developed and patented a cell line from Moore cells. Defendants have received hundreds of thousands of dollars, and eventual market for products in the billions.
Holding: Moore has a valid claim for breach of fiduciary duty. Doctors have an obligation to inform patients of an potential financial value of their tissue, so that they can recognize the potential conflict of interest on the doctor’s part and make an informed decision. However, a patient does not have sustained property rights over excised tissue, so their use cannot be considered conversion.
To establish conversion, must show that someone interfered with his use of the property. Court says that whatever rights Moore had to his spleen when it was in his body (“retained his ownership interest”), he has no rights to it after removal.

Moore’s analogy to the “right of publicity” Bette Midler has a right to her voice, and can sue imitators. Court says that his lymphokines weren’t anything special. BUT these were cancer cells that could divide indefinitely 

California statutes regarding disposal of blood, tissue, and organs. Court says this limits person’s control over excised tissue. BUT this statute applies after “conclusion of scientific use” Question of whether the law was constitutional in the first place. Is this a taking of his rights and should the state compensate him? Can the state take his spleen – does it have that right?

If the court recognizes his property rights, this would raise the cost of scientific research. Would require the researcher to check the “chain of title” for the cell line, going back to the original spleen owner. BUT if you carry this argument to its conclusion, you can say patent searches raise costs too, so no patents. 

Commodification

Debate between Arabian (concurring) and Mosk (dissenting). Arabian takes a Marxist view that allowing humans to buy and sell their organs debases human bodies  Mosk says that taking away property rights in one’s body allows others to exploit another person’s body, akin to slavery. So the conservative Republican rejects the market, while the liberal Democrats embrace the market. Commodification debates cut across typical party or ideological lines.

Property as Bundle of Rights

Mosk discusses property as a “bundle of rights” in response to majority’s assertion that organs are not property because the state limits one’s rights to dispose of them. Restrictions on selling or giving away something doesn’t negate one having property. You can use a spleen, give it away, exclude others from using it, destroy it. What’s controversial is whether you can sell it for transplant or contract with researchers to use it. There is no such thing as unrestricted property, but just because rights are restricted doesn’t make it not your property.

E. By Find

The finder of a lost object has a superior claim to anyone but the true owner or a prior possessor. 
Categories of found property, according to the presumed intentions of the owner:

· Abandoned property –When the owner intentionally and voluntarily relinquishes all right, title, and interest in it, the first person to find the property has title to it, even against the original owner.

· Lost property – When the owner unintentionally and involuntarily parts with property through neglect or inadvertence and doesn’t know where it is, the finder has rights to the property against everyone except the owner.

· Mislaid property – When the owner voluntarily puts the property in a particular place, intending to come back for it, but then forgets where it is. 

1. Rights of Finders Against Original Owners

The general rule is “owners keepers, finders weepers” unless the property was abandoned. The law seeks to encourage the owner’s effort to acquire the property, not the finder’s minimal efforts. The rule provides security of title, and protects against thieves pretending to be finders.
2. Rights of Finders Against Third Persons

Relative to third parties, the first finder has superior claim to a found object. 
Armory v. Delamirie
Chimney sweep boy finds jewel, takes it to goldsmith. Apprentice takes out the stones and gives back the empty socket. Chimney sweep boy sues goldsmith for the stone. The finder of a lost object has a superior claim to anyone but the true owner.

Why does the court establishes the rule?

· To encourage finding, ultimately to return the item to the owner

· First finder over second finder because it is easier for the owner to find the first finder than the second finder

3. Rights of Finder Against Landowner

There are two competing lines of authority, one giving title to the finder, and one giving title to the landowner. The general trend, though is to give the landowner a superior claim over the finder. Key factors:
· Location of object – Objects found within a house or embedded in the soil on private land are awarded to the landowner, not the finder.

· Status of finder – If the finder is a lawful occupant such as a tenant, the finder may have rights to the found object. The landowner’s claims generally prevail over employees, people on the land for a special purpose (e.g., to deliver mail), or trespassers. 

Hannah v. Peel, England 1945

Peel buys house but doesn’t live in it. Hannah, while stationed in the house, finds the brooch and turns it into the police. The police gives the brooch to the homeowner, who sells it. Held (in a muddled opinion), the finder has the right to the object. 
“The key lies in the expectations of the landowner. Once possession of the house was lawfully transferred to the government, the landowner’s expectation of owning objects later found within the house was greatly diminished; after all, an object like the brooch might have been hidden in the crevice by another solder after the government took possession.”

4. Rights to Objects Found in Public Places

A valuable object left in a public plac such as a store, bank, or restaurant is usually considered mislaid property and awarded to the owner or occupant of te premises, not the finder. 

McAvoy v. Medina
Customer in a barbershop finds a pocketbook on a table. Court rules the pocketbook is misplaced but not lost property, so it goes to the shopkeeper. Rationale:

· Owner more likely to return to claim misplaced versus lost property. The owner will be better able to find the shopowner rather than a finder.

· No need to reward finders of mislaid property, because the shopkeeper or other customers will likely find it.

As a bailee, the shopkeeper was obligated to “use reasonable care for the safe keeping of the same until the owner should call for it.”

Problem is that this rule may result in the finder may pocket the find. 

F. Adverse Possession

Adverse possession is acquiring land by taking it from the original owner. In general, an occupant acquires title to land b adverse possession if his possession is actual, exclusive, open and notorious, adverse (or hostile) under a claim of right , continuous, and for the statutory period (generally between 10 and 20 years).
1. Actual entry
Whether the adverse possessor is using as a reasonable owner might. Depending on the circumstances, this might include residence, cultivation, improvement, hunting and fishing, or other economically-productive activities. 
Van Valkenburgh v. Lutz
Some states have statutes specifying the conduct that constitutes actual possession, including New York.Criteria given for adverse possession:

· Enclosure—would the logs count as an enclosure

· Improvement – Are the shack and the garden improvements to the land? Transforming the land. Improvements make it obvious to the true owner that someone is there who has a claim

If you adversely possess the land with a bad motive, you don’t get it, but if you think you do own the land, you don’t get it either. This ruling makes it impossible to adversely possess land.

Howard v. Kunto
Court determines that summer possession is actual possession because they’re using the land the way a normal owner would, i.e., for a summer home.

2. Exclusive possession
The possession must not be shared with either the true owner or the general public. If the true owner is using the land, they are more entitled to the land.
3. Open and notorious
The acts of possession must be so visible an obvious that a reasonable owner who inspects the land will receive notice of an adverse title claim. 
Manillo v. Gorski 
If the trespass is obvious, no actual knowledge by the owner is required. However, if the trespass is not obvious, actual knowledge by the owner is required for adverse possession. Problem: encourages owner to lie and say he didn’t know.
4. Adverse (or hostile) under a claim of right
Three approaches to the issue:
· Objective test (Connecticut doctrine) – the adverse possessor’s state of mind is irrelevant. The critical element is that the adverse possessor did not have the owner’s permission to use the land. (Majority view) Based on a view of adverse possession as a specialized statute of limitations, ease of administration. Mannillo v. Gorski
· Good faith test – the adverse possessor must believe in good faith that he owns the land. Adverse possession as a means of curing defects of title and thus protecting the title of the intended owner. 
· Intentional trespass test (Maine doctrine)– The adverse possessor must know that he does not own the land and must intend to take title from the true owner. This doctrine rewards the intentional wrongdoer, the “land pirate”, and is rarely used. 
All jurisdictions agree that if the true owner authorizes or consents to the possession, it is not adverse or hostile. 

5. Continuous possession
Continuous possession doesn’t mean every minute. The required continuity depends on the location, nature, and character of the land. The claimant’s acts of possession must be a continuous or as sporadic as those of a reasonable owner. 
Howard v. Kunto
Court determines that summer possession is continuous because they’re using the land the way a normal owner would, i.e., for a summer home.

a. Reentry by owner

If the owner reenters the land and retakes possession in open and notorious manner, the required continuity (and exclusivity) ends in most states.

b. Tacking 
Successive periods of adverse possession by different persons may sometimes be combined together to satisfy the statutory duration requirement. Tacking is permissible only if the successive claimants are in privity with eah other. 
6. Chattels

Title to personal property can be acquired through adverse possession. 

a. Traditional approach

Most courts apply the same adverse possession standards as for real property (1-5 above). The limitations period for personal property is shorter (2-6 years). The problem is how the owner is to find the chattel within the limitations period.
b. Discovery approach

The statute of limitations starts to run only when the true owner knows, or reasonably should know, that the adverse possessor holds the item. A small group of states applies this standard, especially when the chattel has artistic, historic, or other special importance. 

O’Keeffe v. Snyder

Three pictures by Georgia O’Keeffe disappeared from an art gallery in 1946; O’Keeffe learned in 1976 that Snyder had acquired the paintings and brought a replevin action against him. The court adopted the discovery rule, so that the statute of limitations began to run when O’Keefe discovered the paintings.
The discovery rule distinguishes between property owners who have slept on their rights and those who just can’t find their stuff. Court rules that O’Keefe is not bound by the statute of limitations if she made diligent efforts or if those efforts wouldn’t have made a difference.

This rule sets up burdens for both 

· the owner, who must use “due diligence” to find her painting. Judges have differing interpretations of “due diligence”, either very high or very low expectations of requirements.

· The adverse possessor, who must display the painting publicly to establish adverse possession. Under this rule, the good faith adverse possessor may not get title, while the bad faith possessor would.

c. Demand and refusal approach
In New York, the limitations period does not begin to run until the purchaser receives and refuses the owner’s demand to turn over possession of the item.
G. By Gift

A gift is a voluntary, immediate transfer of property without consideration from one person to another. A transfer that takes effect in the future is not a gift (a promise or a will) Gifts are only justifiable from the donor’s perspective. Allowing gifts encourages people to create wealth to give it away to their children, loved ones, etc.
1. Requirements for a Gift

a. Intent

The donor must intend to make an immediate gift. The statements and actions of the donor usually provide the best evidence. 

b. Delivery 
The donor must deliver the gift. The delivery requirement served three goals.
· Demonstrated the donor’s intent to make the gift

· Warns the donor about the legal significance of the act, preventing impulsive gifts the donor might later regret

· Provides prima facie evidence that a gift was made.

The available methods of delivery are:

· Manual delivery – Actually handing the item over to the person, great for small portable items. Difficult or impossible for large or bulky items, intangible personal property
· Constructive delivery – When the donor physically transfers to the donee the key to the item
· Symbolic delivery – Giving an object that symbolizes the gift, usually some kind of writing. The modern trend is to recognize an informal writing as symbolic delivery even when manual delivery is possible. 
Newman v. Bost
Van Pelt dies intestate and without issue. On his deathbed, he gives his housekeeper keys to bureau which contains a life insurance policy (without specifically mentioning the policy). The court holds that delivery of the keys is not enough to constitute delivery of the life insurance policy, since he could have delivered it manually.

A formalist opinion: where actual manual delivery is possible, manual delivery is required. If manual delivery isn’t possible, constructive delivery is OK, but symbolic delivery is never OK. Perhaps they’re formalists, or they’re really concerned with avoiding fraud, when the donor didn’t really intend to give the gift, but the donee says so. The donor’s intent is what really matters. Their real doubts are about intent, so they use their discretion on delivery
Gruen v. Gruen
Owner of a valuable painting (Victor) gives it to his son (Michael), but retains it for his lifetime. After his death, the son claims the painting but his stepmother wants it as well. The court holds that the symbolic delivery by letter is sufficient, since the father’s intent is clear.

Why not be concerned about fraud? We have strong evidence of intent—two signed letters from the father referencing the gift. Manual delivery (handing the painting and handing it back) doesn’t really prevent fraud, just a silly waste of resources. Symbolic delivery eliminates much of the pomp and circumstance, gets rid of the needless hurdles and gets closer to what actually furthers the parties intent.
c. Acceptance 
The donee must accept the gift. Acceptance of the gift is generally assumed. 

2. Types of Gifts
a. Inter Vivos

An ordinary gift between two living persons. Once made, the gift is irrevocable. (Gruen v. Gruen)
b. Causa Mortis 

A gift of personal property in anticipation of the donor’s imminently approaching death. A gift causa mortis make be revoked at any time before the donor’s actual death. 

Same requirements for gift inter vivos (in life) and causa mortis (before death), but courts are more skeptical about gifts cause mortis because of concerns about fraud. The dead person cannot refute the person’s testimony about the giving of the gifts. For wills, a number of formalities must be satisfied to prevent fraud. (Newman v. Bost)
II. Managing Common Resources 

A. The Commons and Externalities

Property regimes form a spectrum, with private property on one end and collective property on the other. In the real world, people organize somewhere in the middle to avoid the problems of strict private property and the commons.

The Tragedy of the Commons 
Grazing one additional cow is great for the individual but bad for the group. The individual gets all the benefit of the extra cow, but only a small portion of the harm (i.e., there are negative externalities—the use of resources has a negative effect on a 3rd party, and the user is not made to bear all the cost). Each individual will be rationally motivated to graze as many cows as possible, both to get the benefit and so as not to lose out to others, i.e., to be a sucker. An individual’s rational choice, when all are making the same choices, brings about ruin.

Possible solutions to the tragedy of the commons:

· Private property rights – divide up the commons into individual lots

· Communal property regime – Mutual agreements between the users – Community decides what the optimal number of cows is, then allots cow spaces to each member. Research costs, enforcement costs

· Norms – no fixed rules, but tie the commons to status and reputation. “Be a good neighbor” 
Missouri v. Illnois
St. Louis sued to stop Chicago from dumping sewage into the Mississippi River. a This is a super-tragedy of the commons, because the polluter gets all the benefit and none of the cost, i.e., it all flows downstream.
Lobstermen of Maine
· Communal property regimes can be susceptible to inefficiencies because of exclusion of certain groups. Exclusion of people and of new ideas. Private property regime gets around this problem, assuming that everyone can buy.

· In designing an optimal property regime, we must take into account the nature of the resource. For lobsters, which gets more valuable as it ages and migrate within a small radius, a communal property regime functions fairly well. Would not work as well for coal.

· Side benefit of generating social capital, which may generate economic benefits, but may just be good for people

B. Public Trust Doctrine

Under the public trust doctrine, navigable waters and closely-related lands are held by the sovereign in trust for use by the public for commerce, fishing, navigation, etc. The doctrine applies to ocean waters, tidal wetlands, the wet-sand ocean beach between the high and low tide lines, navigable bodies of fresh water such as lakes and rivers, and fresh water wetlands. It may apply to non-navigable tributaries of navigable waters as well, but attempts to apply the doctrine to lands unrelated to water have been unsuccessful.
Matthews v. Bay Head Association
The Bay Head Association owns a lot of the dry sand areas and restricts use to membership during daytime summer hours. General public can’t get to the wet sand area. The court holds that the public can use the dry sand area to pass through to the wet sand area, and to rest and relax (questionable whether the public trust doctrine forces sunbathing). The court holds that anyone can become a member of the association, but does not rule that membership has to be free. Does not set up an open access regime, but allows the public to buy into communal property.

Basis for the public trust doctrine, i.e., what can’t a city sell off the wet sand area?

· Right to walk along the beach, to travel unimpeded is a fundamental human liberty. Fundamental rights can set up a rule about ownership.

· Public use being the highest-value use of the property. That it’s always important to commerce to allow people to travel along the beach and produces good economic benefits (e.g., Chicago lakefront)

· Historical/common law basis –England and Rome were seafaring areas, where beach access was central. History and culture form people’s notions of what is central

· There may be stakeholders who don’t have a chance to consent. Even those who don’t live in the community.  

Sax – An alternate view of public trust doctrine is that public trust land can be sold with a supermajority vote.
Illnois Central Railroad v. Illinois
The Illinois state legislature granted the Illinois Central RR a huge portion of the land then under Lake Michigan (today everything east of Michigan Ave.). They realized their mistake and revoked the grant. The Supreme Court affirmed the public trust doctrine and ruled that because the land had been underwater, it was held in the public trust. 

C. The Coase Theorem

Coase Theorem – In a world of no transaction costs, it doesn’t matter where you assign legal entitlements, because the parties will bargain to the best economic outcome. 
But:

· There are always transaction costs

· These transaction costs alter outcomes

· As transaction costs increase, fewer deals get done. 

· So, the clearer the legal entitlements, the lower the transaction costs are going to be. (E.g., “reasonable” is ambiguous)

Coase’s model doesn’t look anything like the real world, but it tells us a lot about the real world. In a world without transaction costs, there would be no inefficient pollution. Therefore, it’s because of the transaction costs that we have these negative externalities. Post-Coase, economists get together to talk about reducing transaction costs. 
When you have high transaction costs, you must be careful about getting the legal entitlements right. If the courts get the decision wrong, the parties will not be able to bargain. 
Behavioral Economics (Critique of Coase Theorem)

Behavior economics (bounded rationality, bounded self-interest) causes us to modify the Coase theorem. Classic economic theory is based on the idea that each person is making judgments about what’s best for themselves and are trying to do what is best for themselves. But people don’t always behave that way: people are generous, or vindictive, or stupid. Behavioral economics attempts to systemize these differences and ultimately to create formal models of behavior that will better predict actual human behavior than classic economic models.

There are a number of factors (besides transaction costs) that prevent parties from bargaining to the most efficient outcome:

· Bounded rationality 
· availability heuristic. 

· People are irrationally optimistic, and they overestimate their own importance. 

· People will drive across town to save $20 on jeans, but not a car. 

· People don’t ignore sunken costs (i.e., selling a stock at a loss)

· Loss aversion –  People get really attached to the items they own (including legal entitlements).

· Bounded willpower – lack of ability to completely control our own behavior

· Bounded self-interest – People are willing to sacrifice their own self-interest to punish the other parties, i.e., spite (as seen in ultimatum game). After an acrimonious trial, people are generally not open to bargaining.
D. Social Norms and Institutions
Social norms frequently regulate relations among people more strongly than the formal law, i.e., “norms trump law” in some situations. 
1.
Norms of Neighborliness

Ellickson, Shasta County
People’s behavior in Shasta County governed by a norm of neighborliness rather than the law. Law of open range/closed range displaced by a norm that if an animal damages the neighbor’s land, the owner is responsible, but minor losses are accepted. Assumption that accounts will even out over time. 

Ellickson’s hypothesis is that members of close-knit groups who are repeat players will develop social norms that increase social welfare. In those situations, the law doesn’t really matter very much. The law matters when you don’t have repeat-player interactions, in transactions with outsiders (e.g. motorist accidents). Also matters for ranchers who don’t seem to care for norms or other people’s opinions. Shasta County ranchers may be happier.

Ellickson’s account of norms is extremely optimistic. While norms may sometimes make everyone better off, but sometimes groups come up with norms that are destructive. Welfare-enhancing norms may develop despite the lack of repeat players.

Schild v. Rubin 

A dispute between two neighbors (both lawyers) over noise from a backyard basketball court gets very ugly and ends up in court. An interesting case study of what happens when neighborliness norms breaks down. The judge attempts to change the norms for how lawyers should behave.

2.
Norms v. Law

Ternant v. Boudreau
Valuable jewelry stolen from tomb. Boudreau, the only son claims jewelry, as does the second wife of the woman’s second husband. The woman’s second husband purchased the son’s hereditary rights for a very large sum ($30,000, worth about $700,000 today). The court recognizes an incredibly powerful social norm against removing items from the grave, but instead recognizes his legal right to take the jewels (and that, therefore the jewelry was part of the estate that he signed away). Wrong for the following reasons:

· The norm, not the law, was driving Boudreau’s behavior

· May break down the norm, encourage grave robbing

· Even if he had the right, could still use social norms to achieve a better result by creating an inalienability rule

3.
Norms at Law Firms

Portfolio theory – if you diversify your economic investments, then in the long run you’ll maximize your returns In the legal context, portfolio theory means that law firms typically have lawyers who do different things (e.g. mergers and acquisitions in good times, bankruptcies and reorgs in bad times)

Agency theory – The agent is likely to maximize his own welfare at the expense of the client’s interests. The agent will never have the client’s interests completely at heart, always considers himself. Two competing models for compensation: Eat what you kill and lockstep (seniority)

Cravath, Swain, and Moore –  very strong unwritten rules that drive behavior, which initially came from Paul Cravath. 

· Self-perpetuating – people are socialized into the norms

· Self-selecting – only people who share the norm come or stay

There are downsides to a norm driven environment. Excludes people and ideas.

Finley Kumble – a meritocracy that placed a premium on bringing in clients. They valued charismatic people who can bring in business and tolerated very big egos. Why did FK collapse?

· Strong incentives to bring in new clients, but no strong incentive to keep clients happy = lots of malpractice suits

· Compensation system does not reward the people who actually do the work

· They got people to come to their firm for more money, so as soon as problems started, people quickly jumped ship to other opportunities  

· Little firm-specific capital – they didn’t know each other very well, they didn’t have a good reputation

4.
Social Capital

E. Property Rules v. Liability Rules  
Calabresi and Melamed – A property rule gives the holder the absolute right to sell or not sell at any price they choose. A liability rule means that the transfer will occur at a price set by the court.

For examples below, assume P sues X to enjoin X.
	Property rule – plaintiff 

P has the right to be free from X. 
D must pay plaintiff to continue X. 

P sets the price (or can refuse to deal).
	Liability rule to plaintiff 

D has the right to continue X. 

D must pay P to continue X (damages).
Judge sets the price.

	Property rule – defendant
D has the right to continue X.

P must pay D to stop X.

D sets the price (or can refuse to deal).
	Liability rule to defendant 

P has the right to stop D from doing X.

P must pay D’s costs for stopping X.
Judge sets the price 


In the property rule situation, there are transaction costs

· Less affected people don’t want to pay as much 
· Holdouts– person behaving strategically to mask their true valuation (person who would be willing to pay $1, but pretends they only want to pay $.25)

· Freeriders – person who tries to avoid paying their fair share even though they benefit (professor who won’t pay because of the rule)

In general, the entitlement should not go to the lowest cost damage avoider (i.e., person who can avoid the damage at the lowest cost).

One way of responding to a high transaction cost world is to impose a liability rule. But the judge might get it wrong, not have the information, and so the liability rules have assessment costs.
F. Nuisance Law

A landowner may not use his land in a way that injures other’s land. A nuisance is an interference in the use and enjoyment of one’s land. A nuisance involves conduct other than physical entry—dust, fumes, smoke, noise, odor, vibration.
· Public nuisance is a right common to the general public
· A serious interference with public health, safety, peace, comfort, or convenience

· Conduct prohibited by statute or regulation

· Continuous or permanent and has a “significant effect on the public right.”

· private nuisance is when the noxious use harms a specific person or group

Two types of nuisance;

· Nuisance per se –always a nuisance because of its character, e.g., illegal garbage dump
· Nuisance per accidens – a nuisance because of the circumstances. Most of the case law concerns this category. 

Whether the nuisance is permanent (likely to continue) or temporary is important when considering damages. 
1. Elements of Private Nuisance

Intentional, nontrespassory, unreasonable, substantial interference with the use and enjoyment of the plaintiff’s land. 

a.
Intentional
A person’s harmful conduct is considered intentional if either:

· He acts for the purpose of causing the harm, or

· He knew that the harm is resulting or is substantially certain to result from his conduct. 

Intention is not required for abnormally dangerous conditions.

Morgan v. High Penn Oil Co.
Oil refinery emits gases that make people sick. Court grants damages and an injunction. if there’s an intentional nuisance, are they behaving unreasonably, that is, is there a real harm. If there’s a harm, they can get an injunction. Court doesn’t consider whether there’s more damage to others from shutting down the refinery. 

b.
Unreasonable

In the typical case, the other elements are easily proven, so the outcome of the case hinges on whether the use is unreasonable. 

The traditional common-law approach equates unreasonableness with the severity of harm to the plaintiff. 

Restatement Approach: Balance of Utilities Test
Under the basic Restatement approach, an interference is unreasonable if the “gravity of the harm outweighs the utility of the actor’s conduct.” 


Factors to evaluate the severity of the harm:

· Extent of the harm (degree and duration)

· Character of the harm

· Social value of the plaintiff’s use and enjoyment

· Suitability of the particular use to the locality

· Burden on the plaintiff of avoiding the harm

Factors to evaluate the utility of the defendant’s conduct:

· Social value of the primary purpose of the defendant’s conduct

· Suitability of the use to the locality

· Impracticability of preventing or avoiding the interference.

In 1977, Restatement added the alternative severe harm test, which seems to go back to the old common law approach. The harm is unreasonable “if the harm resulting form the invasion is severe and greater than the other should be required to bear without compensation.”
c.
Substantial interference 

Slight inconveniences or petty annoyances are not covered under nuisance law. If a normal person would find the problem strongly offensive or deeply annoying, it’s a nuisance. The law does not protect the hypersensitive. 
d. 
With plaintiff’s use and enjoyment of land

Nuisance law only applies to the interference of an owner, tenant, or occupant in the use and enjoyment of land. This can include:
· Damage to the land itself

· Damage to personal property

· Death, injury, sickness, or serious discomfort or annoyance to people who are on the land. 

2. Defenses to Nuisance
· Consent

· Prescriptive easement

· Coming to the nuisance – a variation of “first in time.” In Spur v. Del Webb, court sees it as better in a moral matter. Concern that Del Webb was behaving sneakily and strategically, that they bought agricultural land because it was cheap, then suing the feedlot owner to shut down. Court was probably concerned about other people doing the same thing. An anti-extortion rule.

· Right to farm statutes

3. Remedies for Private Nuisance
a. Balancing the Equities

The traditional remedy was an injunction against the offending conduct, reflecting an absolutist view of property rights. In the late 19th century, courts became increasingly concerned that this approach would disrupt industrial development. In most jurisdictions, courts use a “balancing the equities” test to determine if an injunction is appropriate. 

By far, the most important factor in this test is the relative economic impact of the injunction on the parties. Generally, a court will issue an injunction only if the resulting benefit to the plaintiff is greater than the resulting damage to the defendant. The public interest in continuing or preventing the defendant’s conduct is usually considered as well. 
Estancias Dallas Corp v. Schultz
Elderly couple living next to apartment complex is bothered by noise from a large air-conditioning unit. The issue is whether the trial court balanced the equities before issuing an injunction. It found that the trial court did not abuse its discretion in balancing the equities in favor of plaintiffs because there was little or no testimony in the record reflecting benefit to the public generally in permitting defendant's nuisance to continue. The court observed that there was no evidence in the record that there was a shortage of apartments and that the public would suffer by having no place to live. It found that there was not evidence to indicate that the necessity of others required plaintiffs to seek relief by way of an action at law for damages rather than by a suit in equity to abate the nuisance.
In Estancias, court probably believed that the neighbors had loss aversion, identity in their homes. Schultzes didn’t have enough money to buy out Estancias. Hard to quantify the welfare loss. When balancing the equities, should you also consider subjective factors, such as an old couple’s wish to keep their home? 
Boomer v. Atlantic Cement Co.
Plaintiff landowners neighbored defendant's cement factory. Plaintiffs sought an injunction for property damages from the factory's vibration, smoke, and dirt. The lower court found the factory a nuisance and ordered temporary damages, but denied an injunction. The court found it should not try to lay down a policy for the difficult problem of pollution elimination as the byproduct of private litigation. The court determined permanent damages were allowed where the loss recoverable is small in comparison with the cost of removal of the nuisance. The court further indicated permanent damages were appropriate when there was a continuing and recurrent nuisance, as in this case. The court found it equitable to award plaintiffs permanent damages based on the theory of compensation for servitude on the land which precluded future recovery by plaintiffs or their grantees. The court granted an injunction which was vacatable upon defendant's payment of permanent damages.

The Boomer court considers the welfare of the cement plant workers, but not the general public’s interest in clean air. Not clear why one third party interest should be considered and not the other. 

An anti-environmentalist bias in Calabresi and Melamed/economic approach to nuisance. Easy to quantify the value of the plant or other investments, but difficult to quantify value of the environment. 

b. The Compensated Injunction

Issue an injunction against the nuisance, but require the plaintiff to compensate the defendant for costs of compliance. 
Spur v. Del E. Webb 

Defendant owned cattle feedlots prior to the construction of plaintiff's nearby residential development. Plaintiff sued defendant, claiming that the feedlots were a public nuisance because of the flies and odor that drifted toward the development. The trial court permanently enjoined defendant from operating the feedlots. The court affirmed the judgment of the trial court permanently enjoining the feedlot operations, holding that the feedlots were both a public and private nuisance. A populous neighborhood was affected by the odor and flies, and the public's health was affected. The court held, however, that plaintiff, having brought people to the nuisance to the foreseeable detriment of defendant, was required to indemnify defendant for his costs of relocating or shutting down the feedlots. 

We can understand Spur as a liability rule protecting the polluter. .The court says that the polluter is a nuisance, but makes Del Webb pay damages to make them move. Gives the neighbors an option to force the polluter to shut down if they’re willing to pay the court-ordered fee.
4. Market-Based Systems for Pollution Control

Merrill describes two strategies for controlling pollution:

· Command and control – top down governmental regulation, micromanaging E.g., all plants must install scrubbers, or 10% reduction in emissions across the board.

· Market mechanism – no specific requirements, but forces them to incur the costs that the pollution inflicts on others. E.g., a tradable permit system

In the real world, when the government adopts tradable permits, there is a potential for great efficiency gains. Parties that can lower their emissions cheaply will do so, while plants with higher costs will pay the other party to lower its pollution and buy their permit. Downside for labor unions is that this can result in closing of older, inefficient, high-polluting, labor-intensive plants. 

Tradeable permits not a good solution for pollution that causes localized harm (hot zones). Good for global or widespread problems (e.g., carbon dioxide emissions causing global warming.)

Sandel presents two arguments against tradeable permits:

· Moral argument that its wrong to create the right to pollute, for the same reason that we don’t want to commodify kidneys. On a global scale, the US and the rest of the developed world have created the global warming problem. Though we developed in an environmentally dirty way, we now want the developing world to develop in a clean way. Not enough to throw money at those countries, need everyone to do their share.

· Consequences -- When you create a right to pollute, you undermine social norms that pollution is a bad thing. Going from a fine to a fee undermines the social norms.

The California carpool study suggests that the consequentialist argument might be wrong. When paying drivers were let into the carpool lanes, carpooling increased and whistle blowing also increased. Actually strengthens the social norms by drawing attention to it and setting a monetary value to it. Introducing a price may help society take the value more seriously.

III. Ownership Interests 

Estates and future interests are the building blocks of property in the American and English property system. An estate is a legal interest that entitles its owner to the immediate possession of real or personal property. 

Numerus clausus – People are not allowed to create their own type of property rights. The law only allows certain type of estates. Allowing people to create other types of estates would impose costs on third parties—mortgage lenders, buyers, people who want to do business with the owners. Making it up creates complexity, which increases transaction costs. Property law is like a restaurant with “no substitutions”. A fundamental distinction between contract law and property law.

A. Primogeniture and Fee Tail
Primogeniture is the ancient English system for allocating property, where property is passed from eldest son to eldest son. Prevented the fragmentation of land and preserved the status of great families. 

In colonial America, there was so much available land that the founding fathers didn’t fear fragmentation. Jefferson hated primogeniture as a means of promoting the landed aristocracy.

The fee tail prevents the eldest son from squandering the family’s wealth. Britain ultimately abolished the fee tail as a threat to the king’s power (forfeiture). America abolished it to promote the free alienability of land, and also disliked aristocracy in general (Jefferson again).

In colonial America, there was so much available land that the founding fathers didn’t fear fragmentation. Jefferson hated primogeniture as a means of promoting the landed aristocracy.

The fee tail prevents the eldest son from squandering the family’s wealth. Britain ultimately abolished the fee tail as a threat to the king’s power (forfeiture). America abolished it to promote the free alienability of land, and also disliked aristocracy in general (Jefferson again).

B. Fee Simple

Fee simple is by far the most common form of ownership (99%). It is the largest aggregation of property rights and potentially infinite in duration. A fee simple is an estate capable of being inherited by whoever turns out to be the heirs of the fee simple owner. 
At common law, a fee simple was created by “To A and his heirs” which only meant to A. American system assumes fee simple, so you can just say “to A”. 

1.
Inheritance of Fee Simple

Heirs -- person who survive the decedent and are designated as intestate successors under the state’s statute of descent. Spouses were not heirs at common law, but today all states give some share to the surviving spouse. Generally the order of inheritanceis , issue, then parents, then collaterals.
Issue—Descendants, who inherit to the exclusion of all other kindred.

Ancestors – By statute parents usually take as heirs if the decedent leaves no issue. 

Collaterals – All persons related by blood to the decedent who are neither descendants nor ancestors are collateral kin, including brothers, sisters, nephews, nieces, uncles, aunts, and cousins. 
Escheat – If a person dies intestate without any heirs, his property goes to the state.

2.
Rights and Duties

a. Right to use the land as he wishes (within limits of nuisance law and government regulation)

b. Right to sole possession

c. Right to transfer
C. Life Estates
A life estate is measured by the life of the recipient: “to A for life”. Life estate pur autre vie – an estate granted for the duration of someone else’s life (to A for the life of B)
1.
Creation of Life Estate

English common law assumed a life estate unless a fee simple was clearly indicated. Modern American law reverses this presumption: a fee simple is vastly preferred, and if the language is ambiguous, a fee simple will be created.

White v. Brown
Jessie Lide made a will giving house to Evelyn White, sister-in-law, “to live in and not to be sold”. White wants the court to consider this a fee simple. Jessie Lide’s nieces and nephews assert White got a life estate only, and that they should get the remainder. 

You can sell a life estate, but not the fee simple. To sell the fee simple, you need the consent of the remaindermen. If you sell a life estate, it would belong to the buyer until the seller’s death. The natural conclusion is that she was given a fee simple conditional, with a requirement that she live in the house, or a requirement that she not sell it. 

Chancellor rules a life estate. He orders the sale and the proceeds divided. Supreme Court of Tennessee holds a fee simple. Adopts a rule that presumes that the testator intended to give away everything that they owned, unless there is clear evidence to the contrary (a canon of construction). A policy interest in avoiding partial intestacy, avoiding fights over estates, and encouraging unified ownership as simpler and easier.

This particular canon of construction is coming from an actual statute. But if Jessie Lide didn’t go to a lawyer, there’s no reason to think she was familiar with the statute. The legislature may be saying either:

· Public policy interest in fee simple over life estate

· Empirical statement that most people intend to give away all that they own

Why does the court reject the restraints on alienability? 

· The dead hand – control of land shouldn’t rest with people who died a long time ago.

· When we have restraints on property, we keep the land away from the highest value user.

· Numerus clausus

2.
Accompanying Future interests

“O to A for life”, without more – reversion back to O after A’s death. O retains the right to the property after A’s death (and can will the reversion to others).

“O to A for life, then to B” –remainder interest to B. After A’s death, the property passes to B.
3.
Rights and Duties

a. Right to use the land as he wishes, but cannot waste anything

b. Right to sole possession until his death

c. Right to transfer only the life estate, i.e., can only sell the rights to use the land within his own lifetime. After his death, the land reverts back to the owner or goes to the remaindermen. As a practical matter, it is very difficult to mortgage, lease, or sell a life estate because of these limitations.
Baker v. Weedon
John Weedon has three marriages. The children from the 1st marriage are estranged, the children from the 2nd marriage die. Gives a life estate to 3rd wife Anna (fee simple if she has children), with remainder to his grandchildren from the first marriage.

Court accepts an improbable set of facts, that the property will double in four years. If this was true, many buyers would be available. The fact that no one was willing to pay more than 165,000 indicates that the remaindermen were wildly optimistic. 

The court holds that if a sale is in the best interests of all the parties, then the court will order a sale. Otherwise, the parties will have to agree. Does that mean the best interests of each party, or maximize the collective interests of all parties? I.e., is it okay to make the remaindermen a little worse off, as long as the life tenant is a lot better off? Other courts require best interests of each party. 

Court says that a too-early sale violates the remaindermen’s interests. Court says that a partial sale is in the best interests of the parties. Might hurt the remaindermen a little, but it would help the life tenant a lot. 

The decision to sell some but not all land leaves open a lot of questions. Court will have to determine what Anna’s needs are, how much of the land should be sold. Lots of transaction costs, which could have been avoided with a forced sale of all the parties. 

Rely not on sympathies, but on the intent of the testator, who really wanted to take care of Anna. In his will, Weedon gave the property to Anna, and even her children from another marriage, over his grandchildren. Suggests Weedon really cares about Anna, far more than the grandchildren, whom he prefers only to the state. Consistent with the testator’s wishes to take care of Anna. Also, Anna has an equitable claim, since she’s worked the land all this time.

Most states now follow some variation on the Baker standard; sale will be ordered if it is expedient. Life estates are now disfavored, and trusts are preferred in almost all circumstances. Allows the trustee to make decisions about the relative benefits 

D. Defeasible Estates
A defeasible estate is subject to a special provision—included in the language in the deed, trust, or will that creates the estate—that may end the estate prematurely if a particular future even occurs. Basic distinctions between defeasible estates:
a. Who holds the future interest?

b. Is the defeasance language expressed in words of time or words of condition?

1.
Fee Simple Determinable

A fee simple determinable automatically expires at a stated time, immediately giving the transferor the legal right to possession. Words of time include  so long as, while, during, only. 

The transferor holds a possibility of reverter. When the stated time expires, the title automatically reverts back to the grantor. 

Marenholz v. County Board of School Trustees

Grantor's decedent conveyed property interest to plaintiff, who sought to quiet title. Defendant grantee opposed action, alleging as grantor never reentered property he did not own property and could not convey interest. Property deed conveyed a defeasible fee simple to grantee and created future interest in grantors. Court held resolution of matter depended on construction of deed's language. Court held if grantor had only naked right of reentry for condition broken, then he could not own the property until he had legally re-entered the land, but if possibility of reverter existed, then he owned property as soon as it ceased to be used for deed's purpose. Court held word "only" contained in granting clause established grantor intended to create fee simple determinable rather than fee simple subject to condition.
Huttons gave the school board 1½ acres out of 40 acres to be used for school purposes only, to revert back to them. Both a right of entry and The possibility of a reverter are always inalienable, so the transfers by deed were invalid. The only way that the Marenholzes could have gotten a right to the property is through Harry Hutton, who inherited it. Since Henry gave his right to the Marenholz after the school stopped being used, then if it was fee simple determinable, he actually owned the property in fee simple absolute because the land automatically became his when the school stopped being used.
Marenholz illustrates how minor, perhaps accidental, choice of words can have huge legal implications. No objectively right answer as to whether a fee simple determinable or fee simple subject to condition subsequent. Case law is mixed. Perhaps court should have followed precedent. Presents a good argument for getting rid of the distinction between the two estates. Generates enormous costs and uncertainties. Cal. and Ohio have eliminated the distinction.

Where language is ambiguous, the courts express a constructive preference for fee simple subject to condition subsequent.
Ink v. City of Canton
Harry Ink donated 33 acres to the city for a public park. When no longer used for a public park, it would revert back to the Ink family. The state seized most of the park for a highway. The state values the property to give eminent domain payment. Question is who gets the compensation for the taking, the city or the grantors.

Traditional common law rule is that the future interest owner gets nothing in this situation. Restatement says that if the interest was likely to become possessory, then they get a share. Ink says that where the owner of the estate has obtained the estate for free, then the owner of the future interest should have a share Otherwise, the owner of the possessory interest would get a windfall. But the windfall doesn’t have anything to do with paying or not. If they pay, they would get a discount because it’s parkland only. It’s this discount that’s a windfall.

The court says is that the worth of the interest is the difference between the full market value and the market value of the restricted property interest. But how do determine the value of a public park? Worth a lot to the collective, but not to the individual. Maybe the answer is what’s the closest private park worth.

Two possibilities:

· No obligation for fee simple owners to share with future interest owners. Might be harsh in some cases, but the parties could just anticipate the condition and contract around it.

· Impose on the state or city to create a new, substantially similar park. This would be more faithful to the donor’s intent to have a nice park.

2.
Fee Simple Subject to a Condition Subsequent

A fee simple where the granting words are followed by a limiting condition in favor of the transferor. The future interest is the right of entry. The estate does not automatically expire when the triggering condition occurs. Instead, once the condition occurs, the future interest holder has the power to take affirmative action to end the estate. If the holder does not exercise this option, the estate continues. 
Mountain Brow Lodge No. 82, Ind. Order of Odd Fellows v. Toscano
IOOF brought suit to quiet title to the land the Toscanos gave them, that they’re using for a parking lot. They want to invalidate the restrictions on alienability. IOOF further argues that restricting the land to their use implicitly limits their ability to sell the land. 

The limit on sale is automatically voided, based on statute and because it’s antithetical to the idea of fee simple. Court rules that the estate is a fee simple subject to condition subsequent. 

Toscano shows the court itself confusing the language between the two estate types. The court ultimately holds that a direct restraint on alienation is not valid, but a restraint on use can be valid. Majority seems to think that the lodge can sell to other lodges, but the deed itself shows otherwise.

One option that is available is the sale-leaseback. Lodge sells to someone who becomes their tenant. Could also sell to someone who will allow them to continue to use it – a restaurant that lets them use their meeting room, or selling oil rights but still keeping most of the land for a parking lot. 

Nebraska courts ask if the restraint on use has a material adverse affect on marketability. A fairly large number of buyers would walk away from land with these restrictions on it, and that smaller number of buyers will lower the price. The restriction will be a strong deterrent to any improvements that may cause the property to revert. In the future, when there are many heirs, will be very different to get them all to agree to new uses or sale.

3.
Fee Simple Subject to an Executory Limitation
See executory interests below. 
E. Future Interests

A future interest is a right to receive possession of property at a future time, or a non-possessory interest that will or may become a present estate in the future. It is a presently existing legally enforceable property right. 
Future interests held by the grantor:
a. Reversion –when the land goes back to the grantor after a life estate or lease
b. Possibility of reverter – retained by grantor for fee simple determinable
c. Right of entry– retained by grantor for fee simple subject to condition subsequent
Future interests held by a transferee:

1.
Remainders
A remainder is a future interest created in a transferee that is capable of becoming a possessory estate upon the natural termination of a prior estate crated by the same instrument. A remainder waits patiently for the prior estate to naturally terminate—it cannot divest or cut short the prior estate. Only follows a life estate, fee tail, or term of years. 
a.
Vested remainders

A vested remainder that is created in a living ascertainable person and is not subject to any condition precedent (except the natural termination of the prior estate). 
· Indefeasibly vested remainder – The identity of the holder is certain and the remainder is certain to become possessory. “To B for life, and then to C and her heirs” C’s remainder will automatically be a fee simple when B’s life estate ends. 
· Vested remainder subject to divestment – A vested remainder subject to a condition subsequent. “To B for life, and then to C and her heirs, but if C ever smokes a cigar during B’s lifetime, then to D”. There is a condition that automatically terminate or divest her interest.
· Vested remainder subject to open – A vested remainder in one or more ascertainable members of a class that more people may be added to. Commonly “children”, “grandchildren”, etc. “To B for life, and then to the children of C and their heirs.” The currently living children of C each have a vested remainder subject to open. 
b.
Contingent remainders

Contingent remainders have an element of uncertainty or chance. A remainder is contingent if it is either:
· Subject to a condition precedent (to K for life, then to L if he reaches the age of 21). We know who L is, but a condition must be fulfilled before the remainder vests. 

· Created in an unascertainable person—e.g., to K for life, then to K’s heirs. Since a living person has no heirs, K’s heirs are not currently ascertainable.

2.
Executory Interests
An executory interest is a future interest created in a transferee that must cut short or divest another estate or interest to become a possessory estate. Any future interest in a transferee other than a remainder. 
· Shifting executory interest – divests another transferee. “to B and his heirs, but if C returns from France, to C and her heirs.”
· Springing executory interest – divests the grantor, following a gap in time when no other transferee has right to possession. “to C and her heirs, if C returns from France” If C returns, O’s estate is cut short. 
F. The Rule Against Perpetuities

The Rule: No interest is good unless it must vest, if at all, no later than 21 years after some life in being at the creation of the interest. 
Essentially imposes a time deadline on how long certain contingent future interests can exist. It must be logically provable that within the specified period the interest will either vest or fail. If there is any possibility, however remote, that the interest will remain contingent after the time period, the interest is void. 

The goal of the rule is to protect the marketability of property and balance the interests of the dead and the living.
1.
Application of the Rule Against Perpetuities
1. Determine if the rule applies:

· Contingent remainders

· Contingent executory interests. To A and his heirs, but if anyone ever goes to Jupiter, then to B and his heirs. 
· Vested remainders subject to open. “To A for life, then to A’s children and their heirs.” A’s children then alive are vested, but if A has more children later then they can also claim a share.

2. Decide when the perpetuities period begins. For a grant, immediately, for a will, upon the death of the person.

3. Decide what the conditions are that will cause the interests to either vest or fail. Can include any what-might-happen scenario (fertile old person, unborn spouse)
4. Find the potential lives in being. Someone who can affect whether the interest vests or fails. 

5. Test each relevant life in being to see whether the interest must vest or fail within their lifetime. If you can prove as a logical matter that we can know whether the interest will vest or fail, then it’s valid. 

Jee v. Audley
Audley wants to leave his money to his wife for life, then to Mary Hall, then to Mary Hall’s children, but if Mary Hall dies without children, then to John and Elizabeth Jee’s daughters.

· Wife has a life estate

· Mary Hall has essentially a fee tail (issue of her body a term of art), but the law doesn’t recognize a fee tail in personal property, only land. 

· Jee daughters have a remainder

What the Jee daughters are in court for is to stop Mary Hall’s ability to spend the money. They want Mary Hall to post a bond or something, so she won’t just run off to Paris. A good situation for a trust (or use in old English usage). The trustee would have duties to both parties. Or could do an equitable split, but couldn’t figure things like life expectancy

Lord Chancellor rules that, as a matter of law, the Jees’ interest was null when it was created. The Rule of Perpetuities doesn’t care about what actually happened, but about what might happen. Any conceivable situation in which 21 years after lives in being, we still won’t know whether the Jee daughters inherit. Scenario where the contingent interest will not vest or fail within 21 years:

· Edward Audley dies. 

· After Audley’s death, both Mary Hall has a child and the Jees have another daughter.

· Everyone listed dies.

· More than 21 years after everyone listed dies, both Hall son and Jee daughter still alive. 

Why can’t Mary Hall be the validating life? Default of issue is when your bloodline dies out. Mary Hall could have a child who could live more than 21 years after Mary’s life.

End result is that the Jee daughters’ interest fails. Mary Hall gets fee simple title to the money.

Audley surely wouldn’t have considered the possibility that the Jees might have another child. Chancellor had a lot more flexibility than he let on. A couple of plausible alternative constructions that would have saved the Jee daughters’ interests with only a little stretching of the words, that would have been consistent with Audley’s wishes:
· Used “daughters” rather than children, not thinking about any future Jee children. Construe “daughters then living” to be the “daughters living at the time of my death.”

· Or could construe “default of such issue” not as a fee tail, but as direct issue. Mary Hall then becomes the validating life, because when she dies, we will know whether or not she had children. Makes sense because Audley refers to “daughters then living”, not “and their heirs”. Seems to be contemplating Mary Hall dying childless and the Jee daughters inheriting in their lifetimes.

2.
The Uniform Statutory Rule Against Perpetuities (USRAP)

Under USRAP, there are two ways for a contingent future interest to be valid:

· Valid under the standard common law Rule Against Perpetuities.

· Wait and see for 90 years to see if the interest vests. 

If the interest does not vest in 90 years, judge tries to reform the will to save the interest consistent with what the grantor intended.
IV. Rights of Ownership
A. The Right to Transfer
Stambovsky v. Ackley
Plaintiff bought a house supposedly haunted by poltergeists. When he learns of the ghosts, he seeks rescission of the sale. The issue is how much information does the seller have to give the buyer. NY has a formal caveat emptor rule. Under a strict caveat emptor rule, as long as the seller doesn’t actively conceal something or give false answers to questions, the buyer is on their own.

NY is really using a caveat emptor lite.. When the information is a material condition the buyer couldn’t normally find out on their own, and/or the condition is something the buyer created, then the buyer has to warn the seller.

Who is the lowest cost damage avoider (information discoverer) for each types of information?  For physical conditions, the buyer may be better able to find the information, and for some the seller may be better able.

Trend among the states to reject caveat emptor. Mandated disclosures by the seller. 

· In many circumstances, the seller simply has better access to the information. Who’s the lowest cost information gatherer? Often the seller. 

· Also, the seller is often a repeat player (e.g., a real estate developer selling 100 condos). Would make sense to avoid duplication. 

· Concern that a weakening of neighborliness norms may make it harder to get information from the neighbors.

Defenses of caveat emptor:

· Less litigation, almost impossible for the buyer to win

· Buyers may believe their own information rather than the seller’s inspector.
B. The Right to Exclude
1.
From Communal Housing

Aquarian Foundation v. Sholom House
Condominium association claims right to approve sales. If sale is not approved, then the condo association will pay fair market value. The court sees it as a conflict between Alvarez’s right to transfer and the condo association’s right to exclude people or assoc. that don’t share values, etc., such as a New Age church.  People have a right to choose a communal housing situation based on shared norms. 

Ultimately, the goal of the condominium is to maximize the value of the condominiums. The restraint seems to lower the value to Alvarez, but it may raise or maintain the value for other residents.

The court was sympathetic to the condo association’s right to exclude, but they thought the mechanism was too powerful, resulting in collusive, sweetheart sales.  A right of first refusal would have been approved by the court.

Condominium associations have much more power to prevent sales than a homeowner’s associations:

· Physical proximity – condo owners share walls, neighbors upstairs and downstairs.

· Increased common spaces (garages, elevators, hallways, etc.

Under the law, if they reject a sale unreasonably, they have to willing to buy out the owner at market value, before an invalidating sale. Under Sholom’s rule, the seller who follows the rule can’t sell, and a buyer won’t buy without the association’s approval. The reverter clause would never come into play. 

Potential for a collusive sale at an inflated price. The seller would look for the most objectionable buyer possible. The association doesn’t realize that their rule could hurt them.

2.
Encroachments and Trespass

a.
Common Law Approach

At common law, any intentional and unprivileged entry onto land owned or occupied by another constituted a trespass. A trespasser is strictly liable, good faith, knowledge, and fault are irrelevant. 
Pile v. Pedrick

An extremely minor trespass (1 3/8 inches underground). Pile got a property rule.  Would anticipate that Pile would take a large amount of money, all the way up to just less than the cost of tearing down and rebuilding the building. 

Then the court gives Pedrick a year to continue the trespass—essentially a property rule in Pedrick’s favor for a year:

· Cooling off period or more time to negotiate

· Gives Pedrick a bit more bargaining power

Seems like spite is involved. However, why might even rational actors have difficulty negotiating?

· Loss aversion or entitlement effect

· Bilateral monopoly problem. Two people who are forced to deal with one another, and there are an enormous range of possible outcomes that will make both parties better off. Parties will spend a large amount of time bluffing 

Other ways to settle the case

· Giving Pedrick a liability rule -- Making Pile accept a reasonable payment 

· Pile had a right to insist on property rule prevention, but he is clearly the lowest cost damage avoider. He’s being really unreasonable to refuse to allow Pedrick to come on the land to remove the stones.

Jacque v. Steenberg Homes
Steenburg wants to move a trailer across the Jacques’ land to avoid using the difficult relief. Jacque refuses, but Steenburg does it anyway. Why not take payment? Risk-averse (lost some property previously to adverse possession) and has strong feelings about the ownership of his land.

Award was $1 in nominal damages and $100,000 in punitive damages. District court overturns the punitive damages, but the Supreme Court overturns, allows the punitive damages. Nominal damages only creates a liability rule with a really low penalty. A right without a remedy. The punitive damages enforces the right to exclude, with teeth.

b.
Rights of Landowner v. Rights of Others
State v. Shack
A government lawyer and a health provider wanted to help migrant workers on Tedesco’s farm. Tedesco would only allow them to see the workers in his office. He didn’t want the lawyer on his property, possibly concerned about illegalities in his camp, civil rights violations or health and safety violations.

Court says that the right to exclude has to give way because of health and safety concerns, protection of the migrant workers. Concern that the migrant workers are socially isolated, not knowing what help is available. Easy for Tedesco to take advantage of these workers.

Renters normally do have a right to visitors, but this can be waived by contract (e.g., dorm, substance abuse facility). But not clear that Tedesco had any such contract with the migrant workers. Probably the court would say that such a contract is contrary to public policy.

In Jacque, the court is very protective of the right to exclude, upholding a $100,000 award despite no real damage. In Shack, there is no award. Court rules that Tedesco didn’t have the right to exclude the government or health workers because of the public policy concerns.

Can both Jacque and Shack be right? In Shack, court emphasizes the externalities, while in Jacque, emphasizes rights rather than external concerns. Jacque is not about the right to exclude but about preservation of social order. A trespass that is likely to result in violence.  Could also say that Shack shows us that Jacque is wrong. When someone who has property is using his power as a monopoly, that’s not justified. 

c.
Good Faith Improver
Most modern courts restrict the owner’s remedy where the encroachment results from an innocent, good faith mistake. Legislators drafted statutes that would give judges wide discretion. Property rules, liability rules for either side. Opens up the range of options that the court can use in remedying a trespass dispute
Most states afford limite relief to the good faith improver—one who improves land under the mistaken but good faith belief that he owns it. Case law in some states entitles the good faith improver to either remove the improvements or receive compensation equal to the value of the improvements. Other states require the owner to either compensate the improver for the value of the improvements (liability rule to improver) or sell the land to the improver for its fair market value (liability rule to landowner).

Raab v. Casper
Plaintiff landowners and defendant neighbors owned adjoining land. Plaintiffs brought an action alleging two trespasses to their land: a cabin defendants had built entirely on plaintiffs' land, and a house defendants built partially on plaintiffs' land. The trial court awarded the land the cabin sat on to defendants, finding that defendants were good-faith improvers and awarding compensation to plaintiffs. The trial court also ruled that defendants had acquired an easement for the land around their house. On appeal, the court reversed, holding that the trial court erred in finding defendants to be good-faith improvers without a required finding on defendants' negligence. 

C. The Right to Destroy
While living, you generally have the right to destroy your property, unless it’s been protected by a historical or architectural designation.

Eyerman v. Mercantile Trust Co.

In her will, Johnston directs that her nice house be razed, the lot sold, and the money given to her heirs. The neighbors and community association objects to it.

Why does she make this request? Don’t really know, can speculate:

· Because she loved the house so much, doesn’t want anyone else to live in it

· Very spiteful action against the neighbors

Court rejects the razing provision of the will for the following reasons:

· Waste -- Heirs lose out in this action. Razing the house severely diminishes the value of the estate ($40,000 to $650)

· Depreciation of the property values of the neighbors by $10,000 each (Not sure if it does, but not a nuisance)

· The neighborhood has historical significance, and the city is trying to landmark the neighborhood

Majority distinguishes between what you can do with your property while living (apparently giving rights to destroy) and what you can do in your will. We trust living owners more than we trust dead owners, because the living owner is willing to put their money where their mouth is. Once she dies, though, she loses that right because she no longer has anything to lose. But when she signs the will, she turns her fee simple into a life estate. Previously, she could have sold the remainder (live in the house until her death, but get paid now) so did she lose something after all. 
What if Johnston were a famous performance artist, who wanted to destroy her home as a last piece de resistance? Probably this would be allowed.

· When the artist destroys something, we might see some benefit, or at least the court may not be able to distinguish between destruction as art and destruction as spite

· Recognize the artist’s right to destroy, but make sure that it’s for real artistic reasons, not for spite.

V. Multiple Owners and Users
A. Concurrent Ownership
An estate in real or personal property can be simultaneously owned by two or more persons, each holding the right to concurrent possession.
1.
Tenancy in Common
The simplest and most common concurrent ownership. Each co-owner holds an undivided, fractional share in the entire parcel of land, and each is entitled to simultaneous possession and enjoyment of the whole parcel. Unity of possession is the only unity required.
Condominium owners own title to their own condo units, and they are tenants in common for the shared parts of the building and the underlying land.
Tenants in common do not have a right of survivorship. Each tenant can pass his interest to his own heirs.

Today any conveyance to two or more unmarried people is presumed to create a tenancy in common, absent clear language expressing an intent to create a joint tenancy. Tenancy in common also results when someone dies intestate with multiple heirs, when severance ends a joint tenancy, or divorce ends a tenancy by the entirety.

A tenant in common has the right to sell, mortgage, lease, or otherwise transfer all or part of his interest without the consent of other co-tenants, and such transfer does not end the tenancy in common.
2.
Joint Tenancy

To create a joint tenancy, four unities are required:

a. Time – the joint tenants had to acquire title at the same time

b. Title – by the same will or deed

c. Interest –Each person’s interest (or share) must be identical or equal

d. Possession – Each tenant has an equal right to possession

Survivorship and Severance of Joint Tenancy
In a joint tenancy, each co-owner has the right to survivorship. If one tenant dies, his interest is considered to have died out as well, and the remaining tenant has the entire property. 

A joint tenancy interest is virtually inalienable. It cannot be willed because of the right of survivorship. Any attempted conveyance severs the joint tenancy interest into a tenancy in common. Courts are split as to whether giving a lease, mortgage, or other lesser interest severs a joint tenancy. 
Harms v. Sprague
John and William Harms owned land in joint tenancy. Charles Sprague, John’s friend, wants to buy a house, and so John mortgages his interest in the land to the Simmonses so that Sprague can buy the land. John died and the mortgagee forecloses. Charles says that he inherited John’s interest, subject to the mortgage. William says that he owns the entire land in fee simple absolute (since joint tenancy implies survivorship) and that the mortgage died along with John. 

Right of redemption – John’s ability to pay off the mortgage and clear his title to the land. 

Redemption period – The period of time after a failure to pay during which the mortgagor can still pay back the loan and get back the land. 

Two theories of mortgaging property

· Title theory – When John gives a mortgage, he’s really transferring title to the mortgagee. He retains the right of redemption, but formally speaking the mortgagee becomes the owner of his interest in the property. Violates unity of title (different document) and time (Simmonses get their interest later)

· Lien theory – A mortgage is just a lien. The mortgagee only has the right to take the property if the loan is in default. John retains title to his interest in the property.

The Illinois Supreme Court goes with the lien theory. This is matches people’s intuitive grasp of home ownership, even though in many cases the bank actually puts up 80 to 95 percent of the equity. Formally, there is still unity of interest, even though functionally there really isn’t. So the joint tenancy is ruled intact and William Harms gets the sole ownership of the land. 

The second question is what happens to the Simmonses’ interest after Harms died. Court rules that the mortgage does not survive John’s death, because as soon as John died, he no longer had any interest in the property to mortgage. 

Most courts in most states agree with Illinois on the lien theory. But in the second part of the decision (destruction of the mortgage), most states say that the mortgage is not destroyed. Seems that the court misread the Probate Act, but it’s not certain why the legislature didn’t make it clearer. Maybe because it’s a rule that lenders can adjust to, just requiring that all joint tenants sign off on a mortgage or requiring the joint tenants to sever the joint tenancy in some other way. 

3.
Tenancy in the Entirety

Requires all the unities of the joint tenancy, and adds the unity of a valid marriage. Only a married couple can hold tenancy in the entirety. A tenancy in the entirety can only be terminated by divorce, death of one spouse, or the agreement of the spouses. 
Rights of Creditors
Tenancy by the entirety has survived primarily because of the increased debtor protection it provides in some states. Most states conclude that the creditor of one spouse cannot reach tenancy by the entirety property. Some states allow creditors to execute on the right of survivorship of the debtor spouse
Sawada v. Endo
Sawadas are hurt in a car accident by Kokichi Endo. Sawadas bring a tort action. Knowing of the impending action, the Endos sign over their house to their sons. The court awards $25,000 to the Sawadas. Mrs. Endo dies. The Sawadas sue to get an interest in the house. The issue is, when one spouse becomes a debtor, can the creditor reach property held in tenancy by the entirety, and if so, how much of the property.

The problem is the effect of Married Women’s Property Act on tenancy by entirety. Hawaii must equalize husband and wife, but must decide how. Hawaii looks at all the options and chooses the most common approach (Group III), which is that the tenancy by entirety property is not reachable by the Sawadas. In all other cases, the Sawadas would have been able to recover.

· Group I – both spouses can alienate the property

· Group II – The debtor spouse can alienate his share of the property, but he can’t alienate his spouse’s interest (if she outlives him, she gets the whole 

· Group III – neither spouse can alienate the property

· Group IV – The only thing the debtor spouse can give away is his right of survivorship, that is, his right to the property if he survives his wife (not his possessory right)

If both husband and wife are joint creditors, the entire property can be reachable. If Mrs. Endo had died before the trial, then the Sawadas could have gotten at the property. There would be only one owner (Kokichi), who is wholly liable. 

Hawaii court’s policy reasons for choosing Group III:

· Shortage of single-family homes

· Family values – protecting the family homestead. Don’t want to create homelessness to satisfy creditors.
Problems with the decision:

· No recognition of the two kinds of creditors, tort creditors and contract creditors. The Sawadas are a family, too. 
· Overbroad rule -- The courts seem to be protecting single-family homes, but they’re also protecting empty property, shopping malls, etc

U.S. v. 1500 Lincoln Ave.

Leonard Bernstein was convicted of dispensing prescription drugs without prescription. Convicted and sent to prison. Government attempts to seize the pharmacy, held in tenancy by the entirety by Mr. and Mrs. Bernstein, as a seizure of a property used in drug crimes. The wife, however, is an innocent owner according to the statute. Court interprets rules according to federal rather than state law.
Court rules that the government can seize Mr. Bernstein’s interest in the property, but Mrs. Bernstein retains all her interests in the property, including her right to possession and her right of survivorship. The only way the government can get the property is if Mr. Bernstein survives Mrs. Bernstein. 

According to the Sawada v. Endo classification, this is a Group IV (survivorship only) decision, although for creditors, Pennsylvania is a Group III (no alienability) state. In Pennsylvania (Group I), gives government more rights than creditors. But in New Jersey (Group III), government would have less rights than an ordinary creditor. Problem?
As U.S. v. Lee shows, the innocent owner loses the right to make long-term decisions about the property. She can’t mortgage the property, lease the property long-term, or sell the property. Very similar to the life tenant-remaindermen problem in Baker v. Weedon. 

What happens if the Bernsteins divorce? Severs the tenancy by entirety and creates a tenancy in common, and then the property is partitioned. If Mrs. Bernstein thinks she will outlive Mr. Berrnstein, she has an incentive to stay married and get the full property when he dies. If she thinks he will outlive her, then she has an incentive to divorce him and get half now. 

Government will likely not seize property because the innocent spouse will tend to live longer (prison bad for life expectancy), and women generally live longer than men. But the government does tend to get property through divorce (80% of marriage with prisoners end in divorce.

4.
Partition

Partition is the escape hatch of cotenancy. Any tenant in common or joint tenant may sue for judicial partition, which ends the cotenancy, distributes the property among the former cotenants as solely-owned property, and provides a final accounting among them. Without an agreement to the contrary, each cotenant has a right to obtain partition—without proving cause or reason—regardless of any inconvenience, burden, or damage to the other cotenants. 
Two kinds of partition:

· Partition in kind – physical division of the property into separate parcels. The generally preferred method. If the value of the parcels is unequal, court may order a money payment called an owelty.

· Partition by sale – If physical division is impossible, impracticable, or inequitable, a court may order the property sold and the proceeds divided among the cotenants. This forces poorer cotenants off their land because they cannot afford to bid successfully.

Delfino v. Vealencis

Delfinos and Vealencis are joint tenants on a 20 acre parcel of land. The Delfinos wanted to develop the land into a housing development, while Vealencis wants to continue to live on the land and run her garbage business. The partition by sale is an opportunity for the Delfinos to buy out Vealencis under a liability rule. 

The Connecticut Supreme Court says that partition in kind is to be preferred in most cases. The court seems reluctant to force partition by sale against the will of one of the joint tenants. Right that the law should be reluctant to take someone’s home (loss aversion, personhood, etc.). Estancias case, while the most economically efficient result would be for the Schultzes to move, the court says they have a legal right to stay. Partition in kind at least gives her a chance to hold on to her home
Partition by sale only when:

· Partition in kind is impossible, impracticable, or inequitable
· Partition by sale is in the best interests of both joint tenants. 

Court says it will only order partition by sale when it is in the best interests of all parties. You could say, alternately, that the parties must be made better in the aggregate. If Delfino owned 99% and Vealencis owned 1%, surely Vealencis shouldn’t be able to control the outcome. Vealencis has a fairly aubstantial interest, but perhaps the Delfinos should have a larger interest.

A strange rule because if it’s in all parties best interests to sell the property, then surely the parties would agree on the sale. 

Helen seemed to come out on the short end of the stick (10 percent of the total value). 

· She got the improved portion of the land, with the house and business on it

· She really wants to hold onto her house and business, so that in negotiations, she’s willing to give up a lot to hold onto her house. (In a court-ordered division, lots would be drawn)

· The value of the land is uncertain. There are assessment costs and sometimes the parties get it wrong. Her advisors may have given her bad advice. 

B. Marital Property & Divorce

1.
Modern Common Law System
Property is owned by the spouse who acquires it. Each spouse retains rights to property owned before marriage. Each spouse owns whatever property he or she acquires during marriage, absent a gift to the other spouse. However, this system assigns no monetary value to a spouse’s work in the home.
a.
Divorce - Equitable Distribution 

Equitable distribution during divorce approaches the community property system. It views marriage as an economic partnership, and attempts to divide marital property based on equitable principles after considering a variety of criteria relating to each spouse’s needs, abilities, and circumstances. Equal distribution is the starting point. 

Approaches to defining marital property for equitable distribution:

· All property owned by either spouse, acquired at any time and from any source

· Property acquired during marriage by either spouse from any source

· Property acquired from income earned during marriage (i.e., the community property)

b.
Educational Degrees/Professional Licenses
i.
Majority Approach—Not Marital Property
Most jurisdictions refuse to recognize degrees, licenses, etc. as property. 

In re Marriage of Graham
Grahams were married six years. Dennis was getting BA and MBA while Anne worked as a flight attendant to support him and put him through school. Almost immediately after getting his degree, he asks for a divorce. They have no marital assets except (potentially) his MBA and his increased earnings potential. Trial court finds the MBA to be marital property, but the appeals court reverses. If there was marital property, then she could have gotten a larger share of the property. If a spouse were eligible for maintenance, then they could get higher alimony. (But in Colorado, a spouse who can support herself can’t get alimony).

To determine whether it’s property, the court goes through a formalist analysis (can’t be transferred, sold, inherited, destroyed, etc.). Determines that the degree has “none of the attributes of property in the usual sense of the term.” But what is or isn’t property depends on cultural context.

This formalist approach leaves much to be desired. A degree may not be similar to owning a house, but if you think of the degree as representing a stream of income, then it is property. The court has rigged the analysis, coming to a result that purports to be objective, but truly hides a value judgment. The value judgment is an individualistic approach to divorce. The court sees Dennis’ degree as primarily the result of his own inherent abilities. Also, there is a practical difficulty in assessing the value of an education.

ii.
New York Approach—Marital Property

It is well-settled in New York that educational degrees, professional licenses, and other career enhancements are marital property subject to equitable distribution. The New York statute directs the court to consider the contribution of a spouse to the “career or career potential of the other party.” It further requires consideration of the contributions made to the acquisition of marital property by the spouse not holding title to it, including the “expenditures and contributions and services as a spouse, parent, wage earner and homemaker.”
Elkus v. Elkus

Plaintiff (opera singer) and defendant divorced, and plaintiff moved for an order determining that plaintiff's celebrity status and any income derived from it did not constitute marital property subject equitable distribution. Defendant argued that plaintiff's increased celebrity status was due in part to defendant's sacrifices (he sacrificed his own career to be her voice coach and to care for the children) and should be included in their marital property. The court agreed, holding that plaintiff's celebrity status was the same as that of a licensed professional and subject to equitable distribution. Furthermore, the court held that the appreciation of plaintiff's career that resulted from defendant's contribution was also marital property subject to equitable distribution. 
Elkus reflects a value judgment that couples marry each other for richer or poorer. They form an economic partnership that can’t be completely dissolved.

iii.
Alternative Approach—Reimbursement Alimony

Some states agree that graduate degrees are not property, but they award “reimbursement alimony” to compensate the supporting spouse for economic sacrifices made during marriage. This remedy is generally limited only to out-of-pocket contributions to educational expenses such as tuition, but not including payment of rent, food and other family needs. Non-monetary contributions such as working in the home and caring for children are ignored. 
Mahoney v. Mahoney

While plaintiff and defendant were married they shared household expenses, except during the period when plaintiff pursued an advanced professional degree when defendant paid all of the household expenses. Defendant sought reimbursement for support she provided while plaintiff obtained his degree, plus half of the cost of his tuition. Although the court agreed with the appeals court that a professional degree was not property subject to equitable distribution, defendant provided support while plaintiff pursued his degree with the expectation of deriving material benefits for both spouses. Thus, the case was remanded for a determination on reimbursement alimony.

New Jersey considers it demeaning to marriage to consider it a investment in human capital (New York), but the Colorado approach is unfair to the other spouse. The New Jersey court allows reimbursement of the spouse’s investment, but it treats the spouse of the moderately successful and the very successful the same. 

2.
Community Property System

The community property system views marriage as an economic partnership between husband and wife in which the contributions of each spouse, whether outside or inside the home, are valued equally.

In general, the earnings of either spouse during marriage, and all property acquired with those earnings, are community property. Each spouse owns a one-half undivided interest in all community property. Property a spouse acquires before marriage, or during marriage by gift or bequest, is the separate property of that spouse. 
C. Landlord-Tenant Law
A leasehold estate is a legal interest hat entitles the tenant to immediate and exclusive possession of designated property for the length of the lease.   leasehold always has a remainder interest. A tenant generally has fewer rights to change or dispose of property than any owner.

Types of leasehold interests:

· Term of years – A lease for a fixed period of time. The lease automatically expires at the end of the period, without any notice or termination.
· Periodic tenancy – Term of years, with automatic renewal from year-to-year or month-to-month until one party gives notice. 
· Tenancy at will – tenancy that last as long as both parties want the lease

· Tenancy at sufferance – when someone in rightful possession of land unlawfully continues in possession of the land after the termination of the lease.

Garner v. Gerrish
Donovan leases property to Gerrish, giving Gerrish the right to terminate the lease “at a date of his own choice”. After Donovan dies, the executor tries to get Gerrish to leave. The issue is what kind of interest was created by the lease: tenancy for life or tenancy at the will of either parties.

In common law, in olden times, livery of seisin (ceremony of handing over a clod of dirt) was required to create a life tenancy. Common law says that if one party had the right to terminate a leasehold interest, then the other party must have the same right. 

The court moves to eliminate the common law rule. Holds that the lease only gives the tenant the right to terminate, and that’s what the parties wanted. Court holds that a life tenancy was created, a life estate determinable that the owner of the life estate can terminate either at will or by failing to pay the rent. 

When interpreting ambiguous documents, courts strain to avoid interpretations that the parties wouldn’t have agreed to. What’s frustrating in this case is that we have a contract, but don’t have the information to know if it was reasonable from Donovan’s perspective or extremely foolish. What is the reasonable rent, how old is Gerrish, are they friends? Without that info, the court is left with the language on paper, which they say looks most like a life estate. Donovan may get a raw deal, but maybe that’s fair since he drafted the contract.
1.
Holdovers
A landlord’s choice of remedies when a tenant overstays his lease is to start eviction proceedings immediately, or treat the holdover as an extension of the lease.
Crechale & Polles, Inc. v. Smith
The court says that once the landlord chooses a remedy (i.e., eviction or extension), he can’t go back and choose the other. As a matter of Mississippi law, the maximum additional term can’t be for more than a year.  Double rent gives tenant the strong incentive to abide by the lease and vacate. Reimburses the landlord for the costs incurred in dealing with holdover tenants. 

2.
Landlord’s Duty to Deliver Possession
Is the landlord obligated to deliver physical possession of the premises, or merely the legal right to possession?

Hannan v. Dusch

Plaintiff took a 15 year lease on commercial premises, but a holdover tenant was still staying on the property, and the landlord made no attempt to clear out the property. Landlord argues that the lease only gave him the legal right of possession, but he had no contractual duty to deliver actual possession. 

Two possible rules:

· English rule – Even if it’s not in the contract, there is an implied covenant to deliver actual possession of the land.

· American rule – The landlord gives the tenant legal possession, but is not responsible if he is unable to deliver actual possession. It’s the incoming tenant’s responsibility to evict the previous tenant.

The Virginia court adopts the American rule. It’s not the landlord’s fault if the previous tenant holds over. It’s the previous tenant’s fault, and the current tenant is hurt. They also say that if it’s really important, then they should have made an explicit covenant of delivery. But the idea that people must contract for delivery doesn’t really make sense. 

A majority of states have adopted the English rule: The landlord is the lowest cost damage avoider. 

· He has more information about whether the previous tenant will holdover. 

· He can give incentives to the holdover to leave (e.g., double rent), and/or leave a gap between leases to leave time for holdovers, cleaning, painting, etc.

· The landlord can start eviction proceedings sooner than the new tenant. 

· The landlord is a repeat player who knows more about the law and the procedures in this area. 

· Comports with people’s basic expectations (norms) that the premises will be empty and ready to move in, because people tend to stick with the defaults.

3.
Self-Help Eviction

At common law, a landlord wishing to recover possession had the choice of either evicting the tenant through judicial proceedings, which were usually prolonged and expensive, or retake possession through “self help”. While the landlord could evict the tenant by force, he could not use any more force than reasonably necessary.
Within the jurisdictions that allow self-help, there is an ongoing redefinition of what level of force is allowed. Some states only allow “peaceable” self-help, which generally means entry without threatened or actual force. 
Berg v. Wiley
Berg was leasing space from Wiley for a restaurant. There were provisions in the lease against remodeling, and Berg made some changes without permission. There were health code violations that the government said she must fix to continue. After closing for remodeling, Wiley locks Berg out of the premises. 

Minnesota holds two rules for retaking the premises:

· Tenant must be in breach of the contract

· The retaking must be peaceful.

The court rules that the retaking was not actually peaceful, that it was only Berg’s absence and subsequent self-restraint that prevented violence. But he brought along a sheriff, he does make sure to do it when she’s not there. In courts that embrace the common law, he did enough to satisfy the rule, “using no more force than is reasonably necessary”. 

Other states follow the Minnesota rule, that as long as the tenant didn’t consent, retaking is not peaceable. This seems to effectively rule out self-help as an option. The modern rule says that self-help is never allowed, and judicial process is the only remedy for eviction. 

It appears that Berg and Wiley contracted for self-help, but the courts says this is not allowed. Perhaps this harms tenant’s freedom of action. But the court is really concerned about preventing violence, and there’s not necessarily any connection between the contract you signed and your reaction on being thrown out. 

Problems/costs of the modern rule:

· Increases the number of holdovers, imposing costs on incoming tenants

· Makes evictions more expensive

· Landlords will pass some of these costs onto tenants.

· Increase landlord’s tendencies to use biases to exclude marginal tenants.

The primary benefit of the modern rule is less violence and disruption of social order, because it is easier to get a sheriff to go with you if you have an eviction order. Also, it requires the landlord to prove that the tenant has breached the lease before he can be evicted. 

4.
Implied Warranty of Habitability

The implied warranty of habitability effectively assigns the burden of repairing residential premises to the landlord as a matter of law regardless of the provisions of the lease. Under this doctrine, each residential lease is deemed to contain an implied warranty that the landlord will deliver the premises in habitable condition, and maintain them in that condition during the lease term. 

Hilder v. St. Peter
Hilder rented an absolute dump from St. Peter. She kept paying rent, but later sued for her rent back. Under common law, no assurance of habitability. You have the option to abandon the premises and stop paying rent. Vermont court embraces the implied covenant of habitability. Court says that the tenant has the responsibility to report defects (lowest cost damage reporter), but if not fixed can fix it themselves and either deduct it from the rent or sue for damages.

Major defects in this case: broken window, broken toilet, raw sewage, falling plaster. The implied warranty of habitability is an objective test rather than a subjective test. 

Court rules that this implied warranty cannot be contracted away by the tenant. Why?

· Unequal bargaining power – depending on the supply and demand for housing

· Sophistication level

a.
Scope of Implied Warranty

The basic test is objective: the defects must be so serious that a reasonable person would find the premises uninhabitable. One or two minor defects are not sufficient. Most states refer either to:

· Local housing codes –definite and easy to apply, but many areas have little or no rules

· “Fit for human habitation” standard – Local housing code may be a starting point, but the key question is whether the defect has an impact on the health and safety of the tenant. 

b.
Remedies for Breach

The tenant has the following options if the landlord breaches the warranty:

· Stay and withhold rent until the repairs are made–generally can withhold all rent due rather than a portion
· Stay, repair the defects, and deduct the cost of repairs from the rent – cost of repairs must be reasonable compared to rent due
· Stay and sue for damages – Measure of damages can be:
· Difference between agreed rent and fair market value

· Difference between fair market value “as warranted’ and fair market value “as is” 

· Percentage reduction in agreed rent

· Move out and sue for damages

c. Policy Considerations

i.
Arguments for Implied Warranty

Any social benefits of requiring that all housing to meet basic standards:

· Negative externalities through communicable diseases, keep other people from getting sick and also saves the government money of treating sick poor people

· Society needs to protect a vulnerable population

· Minimum standards of housing are necessary to protect human dignity—people just shouldn’t live that way. 

ii.
Policy Arguments against Implied Warranty

The law and economics argument is this:

1. Compliance with the warranty imposes extra costs on landlords

2. Landlords will tend to pass these costs on to tenants through increased rents.

3. Some tenants will be unable to afford these higher rents

4. Therefore these tenants will be forced out of the housing market. 

At the bottom of the market, the lowest 10% of the apartments in the market, some low-income folks will benefit, because they have just enough money to secure housing, which will be better. But others will not be able to make the higher rent, and will not be able to afford housing at all. 

If it were a breach of implied warranty to live near the El train (it’s not), and you can’t allow people to contract around it, how does that affect people? Deprives the hearing-impaired, or those who don’t mind noise, of a really cheap apartment.
VI. Relations among Neighbors 

A. Easements
An easement is a nonpossessory right to use land in the possession of another. The easement holder has the right to use the land for a limited purpose, most commonly for access to another parcel. An easement is an interest in land, not just a contract. 

The dominant estate is the parcel benefited by the easement, while the servient estate is the parcel burdened by the easement.

Classification of easements:

· Easement appurtenant – An easement that is attached to the land, not to the person. If A sells the dominant parcel to B, any easement appurtenant is transferred as well

· Easement in gross – An easement that is personal to the holder. It involves only servient estates. E.g., an easement for the utility company to run power lines.

If the easement classification is unclear, courts prefer easement appurtenant because it facilitates the productive use of land.
1. Express Easements

An express easement is voluntarily created in a deed, will, or other written instrument. An easement may be created:
· By grant – When a grantor grants an easement to another person. E.g., A grants an easement to B

· By reservation – When a grantor conveys land to another, but retains or reserves an easement in that land. C owns Greenacre and Blueacre; C conveys Greenacre to D, but reserves an easement for access across Greenacre to Blueacre. 

To create an express easement (by grant or by reservation), it must:

· Be in writing

· Identify the grantor and grantee

· Contain words manifesting an intention to create an easement

· Describe the affected land

· Be signed by the grantor.

Easements by Reservation to Third Parties
The only controversial issue concerning the express easement is whether it can be created in a third person. Many courts have followed Willard and abandoned the old common law rule against them.
Willard v. First Church of Christ, Scientist

McGuigan owned two lots (19 and 20) across the street from the church. Lot 20 is used for parking during church services. McGuigan sells lot 19 to Peterson, who sells 19 and 20 to Willard. In McGuigan’s deed on Lot 20 to Peterson, she reserves an easement for the church, though Willard doesn’t know it. The issue is whether an easement can be conferred in favor of a third party.

The English common law held that you could not confer to a “stranger to title”. Justification seems to be gone, and a clever lawyer could structure the transaction to get around the rule. The Willard court established a much more permissive rule that the intent of the parties should determine whether or not the easement is created. 

McGuigan only agreed to the sale because she thought the easement would be preserved through subsequent buyers.  It’s possible that Peterson made the deal because he knew the easement wouldn’t be preserved. Troubling, though, is the court’s assumption that both parties misunderstood the law.

This is an appurtenant easement, one that runs with the land, but with conditions, so if it’s not used for church purposes, then it goes away. What the church sells to the Lutherans? When you have ambiguous language, you generally assume that the easement is appurtenant, running with the land, and transferable. 

Way to get around the common law rule:

· McGuigan first sells the property to the church, and then the church sells to Peterson, reserving the easement for itself. 

· McGuigan grants the land to Peterson on the condition that Peterson separately grant an easement to the church.

Since it’s so easy to get around the common law rule, explains why most jurisdictions abandoned it after this ruling.

2. Implied Easement

An easement implied from a prior existing use occurs when, even though A and B never expressly agreed to create an easement, the court may infer such intent form the presence of an existing use and impose an easement by operation of law. If the parties affirmatively express their intent not to create an easement, an implied easement cannot arise.
Elements required to create an implied easement:

· Severance of title to land held in common ownership – a tract must be divided into at least two parcels, with at least one transferred to a new owner and one retained by the original owner. 

· An existing, apparent, and continuous use – Once limited to visible uses, now includes uses that are discoverable through reasonable inspection. Most courts also require continuous or permanent use.
· Reasonable necessity – Must be convenient or beneficial to the use and enjoyment of the dominant estate, but need not be strictly necessary. This standard is usually met if the owner of the dominant estate would be forced to expend substantial money or labor to provide a substitute for the easement. 

Van Sandt v. Royster

Bailey owned lots 4, 19, and 20, and has a house on lot 4. She runs a sewer through lots 19 and 20. Lot 19 is passed to Jones, then to Van Sandt, who doesn’t know about the sewer until his basement is flooded. 

The court rules that there was a quasi-easement that existed before Bailey sold the land. A quasi-easement is something that would be an easement if there were different owners, serves the same function as an easement, and on selling the land is treated as an easement. Using one portion of the land to benefit another portion of the land. 

Van Sandt again concerns whether to abandon an English common law rule. There is a distinction between an implied reserved easement and an implied granted easement. A grant of an easement occurs when the grantor gives an easement to buyer, giving him more rights than expected. A reserved easement is where the easement is kept for the grantor. (In both cases the easement is not mentioned in the deed.) The courts have traditionally been more skeptical of reserved easements than granted easements. The Van Sandt court, following the Restatement (sec. 28) maintains this distinction as a relevant factor among 12 relevant factors. 

The court holds that the plaintiff had notice (actual or constructive) that the sewer line was there. If they knew about it and never said anything, the buyer is assumed to acquiesce to the continued easement. The plaintiff would have known that he had a connection to a sewer, but would he have known that he had a shared sewer without calling in a plumber? 

Reasonable necessity --  “If land may be used without an easement, but cannot be used without disproportionate effort and expense, an easement may still be implied in favor of either the grantor or grantee on the basis of necessity alone.” 

3. Easement By Necessity
An easement by necessity, like an implied easement, arises as a matter of law, but requires no prior use. Virtually all cases involve road easements to landlocked parcels. The burden on the servient estate is minimized in the following ways:

· The servient owner is usually permitted to select the location for the road easement, as long as the route is reasonable.

· The easement lasts only as long as the necessity itself.

Elements required to create an easement by necessity:

· Severance of title to land held in common ownership – a tract must be divided into at least two parcels, with at least one transferred to a new owner and one retained by the original owner. 

· Strict necessity at the time of severance – The parcel must be entirely surrounded by privately-owned land, without touching any public road, and the owner must not hold an easement to any other parcel. If the owner has any legal means of reaching the land, even if inconvenient, expensive, or impractical, no strict necessity exists.  Necessity is measured at the time when the common ownership is severed, not later. The minority view requires only reasonable necessity. 

Othen v. Rosier

Hill originally owned a large tract of land, which he sold in parcels, ultimately coming to the Rosiers and to Othen. Othen had been living on his land the longest, since 1904, and has been using the Rosiers’ land to get to the highway. To prevent water damage to their land, the Rosiers construct a levee, which makes the road impassable at certain times of the year. Othen sues for an injunction to stop them using the levee, claiming an easement by necessity and an easement by prescription. 

Test for easement of necessity:

1. Unity of ownership of the alleged dominant and servient estates – easily shown by Othen

2. That the roadway is a necessity, not a mere convenience. – Not just reasonable necessity, but you must have no other way out.

3. That the necessity existed at the time of severance of the two estates. 

Easement by necessity – develops because they don’t want estates to be landlocked. However, they don’t want to make it too easy to condemn someone else’s land. Texas adopts a strict necessity, and finds that it doesn’t exist. 

Othen gives a good contrast to Van Sandt. The Othen court says that an easement will only be recognized in cases of strict necessity, while Van Sandt establishes reasonable necessity. Othen could have been reasonably necessary, but the court found no strict necessity. The court also rejects the claim for a prescriptive necessity. While the court assumes and Othen argues that he is effectively landlocked, there may be other neighbors with which he can bargain with, so he’s not in a bilateral monopoly.
4. Easement By Prescription
The prescriptive easement is closely related to adverse possession. Both share the central concept that property rights can be acquired by conspicuous, long-term use. The main difference is the result: title to land vs. rights to its use. 
Elements required for a prescriptive easement:

· Open and notorious use

· Adverse and under a claim of right

· Continuous and uninterrupted for the statutory period.

Othen v. Rosier

Court rejects Othen’s claim for both a easement by necessity and a prescriptive easement. Prescriptive easement has many of the same elements as adverse possession, but should be careful not to mean the same thing. 

Othen’s use of the road doesn’t seem either hostile or permissive, but is in the gray area between. 
Continuous – there’s no evidence that the exact same road has been in use continuously. Continuous use gives better notice of an adverse claim.
Exclusivity – there is no exclusive use by Othen because the Rosiers and the tenant are also using it. But the requirement for an easement should be lower than for adverse possession, because unlike the adverse possessor, who wants title, the easement seeker only wants to use the land. In general, courts require only that the easement seeker’s use be different than the general public’s use of the land. 
5. Scope of Easements

The scope of an easement may evolve over time. The scope of an easement turns on the intent of the original parties. Reasonable changes in the manner, frequency, or intensity of use to accommodate normal development of the dominant land are permitted, even if this somewhat increases the burden on the servient land. Generally, if the dominant land is subdivided, every lot owner in the subdivision is entitled to use the easement appurtenant to the land, unless this unreasonably burdens the servient land. 
Use of Easement to Benefit Land Other than the Dominant Land

In general, an easement holder cannot use the easement to benefit any parcel other than the dominant land; the normal remedy for violation of this rule is an injunction. Yet modern decisions have eroded this traditional standard.

Brown v. Voss

There are three parcels of land on Hood Canal. Parcel A grants an easement to Parcel B. Brown acquires B and C and begins building a house on both lands. The court rules that by using their easement across A for the benefit of C, the Browns have misused their easement. However, the court refuses to issue an injunction to stop the Browns from using the easement, instead granting damages of $1.00.

The essence of the dispute is about violations of neighborliness norms, overuse with trucks, no notice. But is it any of Voss’ business what Brown is doing?
Misuse is about burdening the servient estate beyond what was expected when the easement was granted. But Brown’s use is consistent with the scope of the easement granted. He’s using the easement to get to B, and then choosing to proceed to parcel C.
B. Common Interest Communities
Covenants or equitable servitudes are restrictions on the use of land arrived at by agreement. Developer sets restrictions on uses, and buyers must agree to the covenants to buy the land. Increasingly, there is little difference between covenants and equitable servitudes. 

At common law, for an equitable servitude to bind successors: 

1. Promise has to be in writing or implied from a common plan

2. The original parties the agreements intended to bind successors

3. The promise must touch and concern the land (relate to the use and enjoyment of the land.)

4. Successor has to have notice of the promise, either actual or constructive. 

Common interest communities, such as condominiums or homeowner’s associations, usually share common features:

· Each owner is entitled to occupy a particular dwelling unit

· All units are subject to comprehensive private restrictions that regulate land use and impose financial obligations.

· The development is governed by a private owner’s association

· Certain “common areas” are owned in common by all owners or by the association.

· Upon receiving title, each owner automatically becomes a member o the association and is obligated to comply with the restrictions. 

A common interest community is typically created through a declaration, a document imposing binding restrictions. In theory, by buying the unit each owner voluntarily agrees to be bound by the declaration. 

Enforceability of Restrictions
“Inherent in the condominium concept is the principle that to promote the health, happiness, and peace of mind of the majority of the unit owners since they are living in such close proximity and using facilities in common, each unit owner must give up a certain degree of freedom of choice which he might otherwise enjoy in separate, privately owned property.” Hidden Harbour Estates v. Norman

Nahrstedt v. Lakeside Village Condominium Association

Nahrstedt bought a condo and moved in with her 3 cats. The condo association assessed fines for the possession of the cats under the covenants of the association. Nahrstedt sued that the pet restriction was unreasonable since her cats only stayed in her condo and didn’t bother other residents.

Why ban cats?

· People with allergies to dander

· The “no cats” rule gives strong incentives to the cat owner to keep the cat out of sight

The court holds that restrictions will be enforced unless unreasonable. An unreasonable restriction is either:
· Arbitrary, irrational, or arrived at through bias, or
· Imposes burdens on the use of lands it affects that substantially outweigh the restriction’s benefits, or
· Violates a fundamental policy

Nahrstedt is about how much courts should interfere with restriction by home owneer’s association. The court places more deferences on pre-existing restrictions, and more deferences on recorded declarations (constitution) that the by-laws (statutes). If the buyer is fully informed, then we can say that she consented to the restrictions, at least at that time. So this defers to unanimity, protecting the rights of the minority who may have voted against the by-laws. The court interprets “enforceable unless unreasonable” to mean arbitrary, against public policy, or that the harms far outweigh the benefits—essentially complete deference. It’s OK to set rules for reasonable cats as well as unreasonable cats. 

In Arabian’s dissent, he finds the decision technically correct, but he finds the restriction arbitrary in this case:

· Cats are great and they help people live longer and better

· At some level, it’s no one’s business what you do in your house, as long as there’s no negative externalities

C. Zoning

Zoning is designed to reduce conflicts in high-density and increasingly urban areas. Before zoning, there were nuisance laws and restrictive covenants, but these were unsatisfactory solutions. Local governments regulate land use by the police power—the inherent government power to promote the public health, safety, welfare, and morals. 

Originally, zoning divided communities into geographical zones. Today, zining refers to all forms of government land use regulation. 
1. Basic Geographic Zoning

Original zoning divided a community up into zones, assigning certain uses to the various zones. Often, zones were “cumulative.” The Supreme Court upheld zoning as a regulation of nuisances.

Village of Euclid v. Ambler Realty Co.

Plaintiff owned 68 acres in Euclid, a suburb of Cleveland. Euclid is concerned about their community being overrun with industrial uses. Euclid adopts cumulative zoning. The 68 acres is partly zoned for one and two family housing, partly zoned for apartments, schools, and churches, and partly zoned for industry. The plaintiff wants to develop the entire plot for industry, which brings the highest price. The constitutional claim is that zoning violates substantive due process.

The Supreme Court upholds zoning 6-3. Zoning ordinances are to be afforded deference, to be struck down only if unreasonable. Zoning rules will be upheld unless they are clearly arbitrary, having no connection to health, safety, or morals.

Euclid is using zoning to prevent nuisances, proactively. This makes sense when separating industrial and residential uses, but makes less sense when applied to apartments. Apartments may create negative externalities, but that was not enough for a nuisance under common law. The worst stretch is separating single-family homes from duplexes, but since the plaintiff wasn’t trying to build duplexes, there was no argument on this.

In Nectow v. City of Cambridge, the court fines a zoning restriction unconstitutional as applied. Just won’t find a zoning regulation facially unconstitutional. 

Sutherland is sympathetic to the homeowner, even over his usual freedom of contract stance. Sutherland broke with the Horsemen on this. Zoning protects property rights, especially for single-family home owners with which Sutherland could identify. The Garden City movement said that cities were unhealthy and we should have single family homes surrounded by gardens. Possibly the Garden City political movement gave Sutherland the political justification. 

2. Flexibility in Zoning
a.
Pre-existing Nonconforming Uses

There are two options for handling a nonconforming use in effect before the zoning ordinance was passed:

· Restrictions – The nonconforming use was allowed to continue, but not to expand or change. If abandoned or destroyed, the nonconforming use cannot be rebuilt.

· Amortization – Give the owner of a nonconforming use a fixed period to operate the use. When the amortization period ends, the right to continue the use ends. The amortization period must be long enough to allow the owner to recover his investment in the nonconforming use. 
PA Northwestern Distributors, Inc. v. Zoning Hearing Board

PA Northwestern opened an adult bookstore in Moon Township. Four days after they open up, township passes ordinance banning adult bookstore within 1000 feet of just about anything. The court rules that because it is a lawful but nonconforming use, the zoning board cannot take away their right to their property without compensating them
Spot zoning is singling out a property owner to zone them out of business. This ordinance was started four days after they open up, so it seems clear that the point of the ordinance was to drive PA Northwestern out of business.
The government has the right to shut down a nuisance without compensation, or to close down an illegal business.  But since the bookstore was not a nuisance or illegal, they can’t do it.The city could use its taxing power to tax them out of business (e.g., 400% tax on pornographic materials). They could also ban pornographic materials (except for the 1st amendment).

The difference between Ambler Realty in Euclid and PA Northwestern is that PA N. had sunk considerable investment into the property. Loss aversion –building something and then being told you can’t use it seems worse than only being told you can’t start. We can also worry that this decision gives landowners the incentive to build as quickly as possible. It’s not always efficient to develop the land right away, so this may be less efficient. Doesn’t make sense to distinguish between restriction of use and restriction of rights.
The court lumps together the adult bookstore and homes. But the bookstore generates negative externalities, and are much less political popular. The political process is pretty good at protecting homeowners interest.
Perhaps PA Northwestern should have done due diligence, gotten real clearance from the government rather than just getting a permit. They should have known that they would ignite a firestorm. 

PA Northwestern probably entered into long-term contract with suppliers and had marketed themselves as selling Hustler, etc. Changing the business is not so easy in just 90 days.

The court enacts a rule, which at least is easier to deal with than a standard.
b.
Variances and Special Exceptions
A variance permits an individual landowner to deviate from the zoning requirements. Usually granted under the following conditions:

· Conformity to the zoning creates an undue hardship on the landowner

· The unusual use is not contrary to public policy

Types of variances:

· Area variance allows modification of the size, height,  percentage of lot, etc. 
· Use variance will allow a use that is normally not permitted (e.g., gas station in residential

A special exception gives an exception if certain conditions are met. 

c.
Spot Zoning
The main limitation on rezoning is spot zoning. Rezoning that confers a special benefit on a small parcel of land regardless of the public interest or the comprehensive zoning plan is invalid spot zoning. 

Factors generally considered when determining spot zoning include:

· The size of the parcel

· The benefits conferred on the parcel compared to surrounding parcels

· Any injury or detriment to surrounding landowners and the public in general

· Any changed conditions in the area

· Whether the rezoning is in accordance with a comprehensive plan. 

State v. City of Rochester

Developers planning a condominium project applied for rezoning of the property, but the city's planning department recommended against it. Nonetheless, the Council passed an ordinance rezoning the property from single-family, low-density residential use to a high-density residential category. 
Appellants sought review of the Council's decision, arguing that the ordinance was presumptively invalid because rezoning of a single tract was a quasi-judicial act. The court rejected that approach, noting that it had consistently held that when a municipality adopted or amended a zoning ordinance, it acted in a legislative capacity under its delegated police powers and that as a legislative act, a zoning ordinance would be upheld unless opponents showed that the classification was unsupported by any rational basis related to promoting the public health, safety, morals, or general welfare. The court also rejected the argument that the ordinance was invalid because it was inconsistent with the city's land use plan, which was amended only after the ordinance was passed. The court stated that Minn. Stat. § 462.357(2) did not require that a zoning ordinance be consistent with a land use plan.
Minnesota court rejects Fasano, that the rezoning of a small parcel should get more judicial scrutiny. The court just doesn’t want to get involved in the decision.
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The court says that it’s not spot zoning, because it’s not an island of nonconforming use, an isolated high density use surrounded by low density use. There are high-density uses across the streets to the north and east. 
If the plaintiff can prove these two elements, then it’s invalid spot zoning:

· Reduction in property value

· Island of nonconforming use

The court is generally willing to invalidate spot zoning due to fears of corruption at the local level. Unclear what the difference is between rezoning and spot zoning. 
3. Zoning and Aesthetics

Early on, courts rejected attempts at aesthetic regulation. By the 1960s, most courts upheld aesthetic zoning if it also fulfilled some legitimate governmental purpose other than pure aesthetics, such as traffic safety, preservation of property values, or promotion of tourism, and some jurisdictions still follow this approach. By 1980, a majority of American courts held that aesthetics alone was an appropriate government purpose. 
One widespread form of aesthetic zoning is the architectural design review ordinance. An administrative board evaluates the design of proposed homes and businesses. 

State ex rel. Stoyanoff v. Berkeley

Stoyanoff wanted to build an ultramodern, avant garde house in a neighborhood of wealthy traditional homes. The Architectural Board rejected the design of the house as grotesque. The statute provided that houses should be in “general conformity with the style and design of surrounding structures.” 

Holding (according to Strahilevitz): “City good. Trial court bad. House bad. No build house”

The argument is that this house will negatively affect property values. The only evidence is affidavits that it will. Real evidence would be real estate appraisals based on comparable sales, but we don’t have that. Economic values stand in for aesthetic concerns. The court in this case never reaches the question of whether aesthetics can be used as a basis for rejecting design, even if there’s no economic loss. 

The Missouri Supreme Court didn’t want to say that aesthetics alone justified zoning of this kind, so they used home values as a proxy. If the property values would go down, the zoning was permitted. In most jurisdiction, zoning is permitted purely on aesthetics. A liability rule would allow the house to get built, then see if there really is a decrease in property values, requiring the Stoyanoffs to compensate the neighbors for loss of property rights. 

Clash between individual liberty interests and community interests. Courts have not been receptive to First Amendment challenges on architectural styles. What prevails is the community’s interests in conformity, perhaps to preserve social capital or just to make people happy. Any other harm to Stoyanoffs beside limiting their freedom of expression?

· Limiting the property owner’s freedom to do what they want with their property

· The neighbors are insulating themselves to new people and new ideas, new architectural styles.

Anderson v. City of Issaquah

Anderson wants to build a retail building in Issaquah. The commissioners keep giving him vague suggestions for improving the design, as the architect’s bills get higher and higher. The court rules that the zoning ordinance is unconstitutionally vague, because it gives the ordinary person no guidance as to how to conform. 

The ordinance in Anderson looks very similar to the one in Stoyanoff, but the ordinance seems to be applied in almost a cruel way. They repeatedly send him back to the drawing board with only the vaguest suggestions for improvement, nitpicking at his good faith efforts. The court finds the ordinance unconstitutionally vague, so that no ordinary person could know what is wanted.

Vagueness really seems to resonate with the court when you’re trying to build a relatively normally building. For Stoyanoff, they’re so far out, the vagueness argument doesn’t cut it. These two ordinances seem very similar. It seems to matter that the Stoyanoff house is clearly out there, while the Anderson building is relatively normal. 

Why do the architects support Anderson? Concern that people will build ordinary buildings, or get scared off from building anything at all.

Why not just have an ordinance that you can build something the city council members like? Would require you to meet in advance with city council member.

· Recurring theme in zoning cases is the courts’ fear of corruption on the local level. 

· General preference for bright-line rules over standards to prevent the need for the court’s interference (Con is that bright-line rules can get in the way of more interesting projects)

4. Exclusionary Zoning

Exclusionary zoning refers to land-use controls that tend to exclude low-income and minority groups. Includes refusal to allow high-density, low income housing, requirements for large lot sizes and minimum floor space, and prohibitions on the use of manufactured housing. The result is that low-income residents are priced out of the housing market, and because minority residents are more likely to be poor, these rules foster racial discrimination.
Southern Burlington County NAACP v. Township of Mount Laurel 

Mount Laurel, a town near Camden, New Jersey, essentially only allowed single-family homes on large lots. The few apartments had to be expensive, and the number of children per apartment was strictly limited. Unlike Euclid, which had cumulative zoning, Mount Laurel had a large amount of empty land zoned for industrial uses, which could not be used for housing at all. 

Reasons for their zoning strategy:

· Maximizing their tax base and minimizing their tax burden.

· Maintaining homogeneity and property values

· Leaving space for future industrial development 

· Keeping open space in a densely populated area

· Racist undercurrents – “If you people can’t afford to live in our town, then you’ll just have to move.” p. 1087  A white-flight community of people from Camden and Philadelphia who don’t want the city to follow them to Mount Laurel

New Jersey finances the public schools from local property taxes. This sets up the tragedy of commons, in that there is a real incentive for each community to try to freeride, pushing the education of children off onto other communities. They want poor people to work in their town, but to live and go to school somewhere else. 

Why isn’t Camden doing the same thing? There’s a preexisting urban population that will vote against efforts to zone only for low-density housing. 

Why doesn’t the state step into to prevent this tragedy of the commons?

· Suburban residents have more political clout

· Strong tradition of home rule

The court holds that Mount Laurel’s zoning violates the state constitution. It gives the town the opportunity to fix it themselves.  The New Jersey Supreme Court interprets its constitution aggressively to address what it perceives to be a pressing public problem. Decides instead to make a statewide rule. The court is concerned that there’s a tragedy of the commons here. Every municipality wants a poor and middle income workers to fill jobs, but the cities want them to live elsewhere, so the buck gets passed to the crumbling cities. If it only dealt with Mount Laurel, we’d have 100 lawsuits. They decree that each municipality must take into account the welfare of people in the entire region of the state.

Why is Mount Laurel required to consider not only the welfare of its own residents, but also the welfare of the people living in Camden?

· Fairness issue – ML is benefiting from the people who live outside its borders

· Legal issue – The power to zone is vested in the state and is only delegated to the local government. Therefore, when ML zones, it needs to consider the interests of the entire region. Certain types of competition are okay and welfare-maximizing (e.g., competing for industry, etc.), but exclusionary zoning is not.

Why does the court go for a moderate remedy in Mount Laurel I? 

· Realpolitik – prevention of a backlash

· Identifying the problem and allow towns to come up with different solutions

· Allowing for an orderly, gradual process of change

Courts sometimes have a tough time addressing larger social problems. Here the court attempts to deal with the problem, but are largely ignored. In Mount Laurel II, they took a harder stance. Afterward, the legislature steps in to provide for some lower-income housing, but not enough. Probably one of the most important property decisions in the past 30 years, a strong example of judicial activism. 

Can you see this activist decision as a Federalist victory? Municipalities are creating a market failure. In the absence of zoning, affordable high-rise housing would have been built. This ruling lets the market work. But then someone who really believes in markets would want to get rid of zoning entirely. 

After Mount Laurel II, the legislature passed the Fair Housing Act. One provision of this Act allows communities to get out of their obligations in part by paying another community or city (e.g., Camden). What’s wrong with this picture? 

· The poor people lose out on their chance to live in nicer areas and go to better schools

· The more wealthy people lose the chance to live in the real world, to be exposed to different types of people and ideas. Diversity is an important part of the American experience.

Builder’s remedy –If a municipality refused to allow construction of a housing project in violation of its “fair share” obligation, a trial court could allow the project to proceed unless it “is clearly contrary to sound land use planning.”
VII. Eminent Domain
Federal, state, and local governments have the inherent power to take private property for public use over the owner’s objection, through eminent domain, or condemnation. It may be used to acquire real property or personal property. 
A. Takings Clause

The Fifth Amendment says, in part, “nor shall private property be taken for public use, without just compensation.” 

Even before the Constitution, state legislatures typically compensated landowners, even when not compelled by their constitutions (except South Carolina). The one exception is when land was condemned for rural roads, because the road will benefit the landowner and increase the value of his land. The specific benefits to you of having land that fronts a roadway offsets the value of the land taken for the road. If specific benefits accrue to the landowner, that value is deducted from your just compensation. 

A asymmetry in takings rule, because there are givings as well. Perhaps the benefited landowners should transfer benefits from the disadvantaged landowners.

In recent decades, the Supreme Court has stressed that one of the principal purposes of the Takings Clause is “to bar government from forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole.” 

1.
Public Use

The text of the Takings Clause doesn’t seem to exclude taking private property for private use. Railroad companies and their lawyers in the 19th century made this argument successfully to several state courts, to convince the government to condemn right-of-way for railroad tracks. This even implies that the government doesn’t have to pay compensation if taking the property for private uses. No court will accept this textualist reading today. Our view of popular sovereignty changed. We became less trustful of decision making bodies, and became worried about the government’s power to take property to give it to another private owner.

The old standard for public use was when the land would be physically used or occupied by the public (e.g., for a public park or a library). The current standard is the public purpose test. As long as the property is taken for a legitimate public purpose, i.e., a purpose within the scope of the government’s police power, the public use requirement is satisfied. 

Hawaii Housing Authority v. Midkiff

The legislature of Hawaii was concerned about the highly concentrated land ownership. A very small number of people own most of the land, leasing it to the people who own the houses on the land. The landowners don’t want to sell because of the tax liability imposed. The legislature sets up a scheme where the HHA condemns the land, facilitating a transfer from lessor to lessee.

During the first 10 years, the government has the right to block the sale and purchase the land back at fair market value. They’re concerned to prevent the original landowners from buying back the land. 

The Supreme Court rules that it’s not just a transfer from A to B, but that if it serves a legitimate public interest, then it’s a legitimate public use.

· Governmental interest in promoting economic equality. It’s not clear that the courts would accept this reason.
· Helps solve the market failures that result from oligopoly. Land is not a good for which there are readily available substitutes. If you want to live in a specific area, you have to deal with only one or two possible landlords. The government frequently steps in to prevent market failure (antitrust, etc.)

Why wasn’t the court bothered by the eventual private use of the land? The court says that it’s OK if there are private benefits, as long as there’s a public interest that withstands the straight-face test. 

Midkiff says that you can go from large landowners to small landowners (oligopoly). But there can also be an interest in taking title to land from many small owners to one large landowner (excessive fragmentation) –e.g., Poletown. 

Potential problems with this decision: 

· May disadvantage large-scale land developers. 

· Doesn’t compensate the landowner for excess economic value or personal value

· Landowner may be less willing to make investments in the land

· Hurts the federal government, i.e., the taxpayers in the other 49 states. 

Why not say that it’s a public use if the benefits exceed the costs, and it’s not a public use if the costs exceed the benefits? Answer: Do courts have the institutional competence to analyze the true costs and benefits, or is that better left to the legislature. Short-term and long-term costs and benefits, hidden costs, costs that are difficult to determine. The overwhelming sentiment is deference to the legislative branch. The courts don’t feel better able to evaluate these issues, and so deferring the legislature as long as they’re reasonable.
In Midkiff, public use is equated with public purpose. If there is a legitimate public purpose, we ignore the means, and aren’t too concerned with side effects. 

Poletown Neighborhood Council v. City of Detroit

Michigan Supreme Court held that Detroit could condemn homes in an ordinary residential neighborhood and then transfer the land to GM to build a factory. The neighborhood was not a slum or other blighted area. The taking served a public purpose because it would benefit the public by providing empmloyment and revitalizing the economic base of the community. Although GM would benefit as well, this private benefit was seen as merely incidental. 
Private benefit is not going to invalidate a taking. In Midkiff, the government is taking land away from a few large landowners to give to many small landowners. In Poletown, gave land from many small landowners to a large landowner (GM) fallen on hard times. Redistribution is OK, but not for its own sake, as long as you can articulate a larger “public” purpose.

2.
Just Compensation

An unbroken line of Supreme Court decisions defines “just compensation” as the fair market value of the property when the taking occurs. Fair market value is the amount a willing buyer would pay to a willing seller. The goal is to put the owner in as good a monetary position as if the property had been sold on the open market. 
No compensation is included for sentimental or subjective value, or for replacement costs.

As a general rule, property must be valued at the highest and best use for which it could be adapted, not merely its existing use, but the potential future use must be reasonably probable. 

3.
Eminent Domain Procedure

Using the condemnation powers, requiring the government to file papers, have hearings, and negotiate with the owner. If negotiations fail, the government must file suit to take the property. 

The other cases are reverse condemnation suits –the government never filed papers for condemnation, but they made a law that effectively condemned the property without paying for it. 

B. Categorical Takings

1.
Loretto—A Physical Occupation is Always a Taking
Supreme Court established a bright line rule: any “permanent physical occupation authorized by the government is a taking without regard to the public interest that it may serve.”

Loretto v. Teleprompter Manhattan CATV Corp.

Loretto was required to allow cable installation (wires and boxes on the outside of the house). Why might she have sued all the way to the Supreme Court:

· Because of the heavy rent controls, landlord may have wanted the tenants to move out their apartments. They don’t like long-time tenants, because they can’t really increase the rents 

· She resents that someone else can come onto her property and deface it without her permission.

· Loss aversion – she had previously received 5% of the gross revenue for the cable in her building

· Loretto and her lawyer bring a class action suit on behalf of the landlords of New York City. Even if the individual landlords aren’t entitled to much, can make it profitable for the lawyer

Loretto is suing the city, state, and the cable company. On the Constitutional question, the government is the only real defendant, but the cable company pays for the government’s legal fees. 

Rule: A permanent physical occupation is a per se taking, without regard to the public interest served. 

It seems that she’s only being deprived of a utility easement, with no taking of title. Typically, when a new utility easement is set up, the utility company pays the owner.

The court says that a permanent physical occupation is really bad because it takes away important property rights: the right to use that sliver of land, the right to exclude others. But if she’s losing something, it’s of arguably negligible value. Many government regulations deprive the landowner of much more valuable to land. But at least this holding establishes a bright-line rule, whereas the diminished-value test is very ambiguous. This rule may not make economic sense, but it maybe makes administrative sense. 

What if the landlords were required to provide cable hookups for every tenants? This would not be considered a taking. This case is only about requiring a landowner to let a third party come in and install something on their property.

But isn’t Loretto really better off under this regime? If there were a regulation requiring her to provide cable, she would have to pay for equipment, installation, and maintenance. Economically, she’s better off, even given the admitted injury.

What if there was a sunset clause in the statute, requiring the landowner to submit for 20 years? Such a long-term provision is essentially permanent, since 98% of the value of the easement is in the immediate future. Also, it may not be permanent, because in the future, cable may not even be used. 

2.
Hadacheck—Regulating a Nuisance is Not a Taking

Police power regulation that prevents harm to the public is not a taking. 
Hadacheck v. Sebastian

Hadacheck bought land in the middle of nowhere and sets up a brick making plant. Years later, the land is annexed to Los Angeles, and at the time of this case, this area was slowly becoming more populated. The city passes an ordinance finding that brick making operations are not allowed in certain parts of the city.  The land is worth $800,000 for brick making purposes, but not much for residential purposes. After the law was passed, Hadacheck continues to operate the brickyard and gets arrested. He argues that the ordinance was unconstitutional under the takings clause.

Hadacheck is a plaintiff putting forward a regulatory takings theory. The government never came on the land (except perhaps to arrest him). The government has deprived him of so much value through regulation that it amounts to a taking. The court rejects this argument, following a long-standing rule that the government is entitled to restrict nuisances without compensation. You have strong rights to use your property as long as you’re not affecting others.

The court would not see this as a physical occupation, even though this ordinance severely affects his use. The court says that if the city is acting to control a public nuisance (or noxious use), then it’s not a taking, even though the property owner’s rights are substantially reduced.

Calling Loretto a taking but Hadacheck is incongruous, because Hadacheck is losing hundreds of thousands of dollars (13 million in today’s dollars), while Loretto is losing almost nothing. We don’t know whether the brickyard is socially efficient. Strahilevitz still thinks both cases are rightly decided, in that they provide clear rules. 

Conflict between the two rules. If physical occupation is always a taking, but a nuisance is never due compensation, the legal uncertainty is what happens if the government takes over the land to shut down a nuisance. 

Hadacheck asserts that the other brickyards in the city are not being shut down because of political corruption, favoritism. It is a definite limitation on police power that you can’t behave unreasonably or arbitrarily. 

C. Chattels

The government can seize personal property as well as real property. 

Nixon v. United States

After Nixon’s resignation, the government wants to keep his presidential papers. Nixon makes an agreement where the papers are in the custody of Sampson, but Nixon has some ability to limit access to the papers. Congress doesn’t trust Nixon, afraid he will destroy critical documents. They pass an act declaring that the U.S. owns the papers.

The trial court rules that the papers are owned by the People, with Nixon as trustee. The appeals court rules that Nixon owns them, including not only what he wrote and letters he received, but also official documents, memos from one staffer to another. Nixon had a reasonable expectation that he would own all these papers, because historically presidents have always owned their papers. In this case, property rights come from custom and practice. 

How does a custom get started? Washington seems to have adversely possessed his papers, same for Adams, Jefferson. Acquiescence—Over years of adverse possession, Congress never did anything.

Criminality exception? Your presidential papers are yours unless there is evidence of crime. 

Midkiff-- Is there a public purpose to justify the government in taking possession of the papers? Yes, in context of the Watergate investigation and for history

Nixon is interesting because it shows the practical difficulties courts have when applying regulatory takings decision outside of personal property.

· Whether Hadacheck applies to Nixon, i.e., did Congress act to prevent a nuisance. What does nuisance mean in terms of presidential papers. It would be a bad thing if Nixon were allowed to destroy the papers. If you read “nuisance” to mean “bad thing”, then you can use Hadacheck. But the court says no

· Applying Loretto is easier. The government ordered the administrator to take and keep Nixon’s papers, which seems like a physical occupation. But they have to deal with the precedent that it’s not a taking to seize someone’s money. The court suggests that the difference between money and land is fungibility, but that doesn’t get you very far. Some chattels are fungible and some are not.  Functionally, the papers are nonfungible in terms of ability to destroy, but are fungible in that they can be copied. In 2003, Supreme Court overruled that precedent, so seizing money can be a taking. 

P.S.  $18 million in just compensation, with $7 million going to the lawyers.

D. Regulatory Takings

The Takings Clause was originally written to cover actual seizure of property by the government. However, as land use regulation by the government increased dramatically in the 20th century, the Supreme Court developed the doctrine of regulatory takings. A restriction on the use of property can be considered a taking that must be compensated.
1.
Mahon—“Goes Too Far”

Mahon creates a whole new universe of government actions that might be takings, drastically expanding the takings doctrine. Rejecting original intent and a large body of precedent.
Pennsylvania Coal v. Mahon

Coal companies sold surface rights to the land to cities, homeowners, etc., and contractually retained the rights to mine the coal, even if subsidence occurs. Penn. Legislature passes the Kohler Act, requiring coal companies to leave pillars of coal in place to prevent cause subsidence on the surface (houses to fall in). Pennsylvania Coal notified Mahon that they would be mining underneath his house, and he sued to stop them. The constitutional issue is whether the state law results in a taking of the coal company’s property. Holmes rules that “if regulation goes too far it will be recognized as a taking.”
· Physical occupation? No

· Nuisance — Holmes says this isn’t about public nuisance, just about one house. Brandeis says nonsense, how much more nuisance can you get than an entire city falling into the ground. Eventually (in later cases), Brandeis’ view prevails.
Holmes emphasizes the “extent of the diminution,” i.e., the extent of the loss of value of the property. Penn. law recognized two subsurface estates: the mineral rights estate and the support estate. Holmes saw this regulation as taking the entire support estate, and therefore being a total wipeout. Brandeis, on the other hand, sees this as taking only 2% of the coal, and therefore not being much of a loss. This “denominator problem”—what is the whole to which we should compare the loss—continues to be a hot issue in later takings cases. 
Possible interpretations of Holmes’ opinion:

· Diminution in value test – the only relevant factor is the extent to which the value of the property is reduced

· Balancing test –Comparing the extent of the diminution against the public interest (just one house, in his opinion)

Holmes distinguishes Plymouth Coal, where the Court upheld a law requiring coal pillars to be left in place, especially between mines. That act had an “average reciprocity of advantage” in that the coal companies are benefited as much as they’re hurt—reducing lawsuits from hurt miners, raising miner morale. 

But, subsidence happens in smaller towns that are largely dependent on coal mining. This problem involves the homes of the coal workers, the streets the coal company needs to get the coal in and out, telegraph centers, stores, schools, and churches that the workers use. There is average reciprocity of advantage here, too.

Holmes resents the idea of people making stupid decisions and expecting the government to bail them out. But more than that, he sees that the government is wiping out Mahon’s interest. 

Textual/original intent reading of Fifth Amendment – “taking” was literally taking someone’s property away from them. Pre-Mahon, the takings clause is only implicated when the government takes physical possession of the land. 

Why is Holmes doing this? A judicial activist opinion, an economic functional opinion, a law and economics opinion. Holmes’ is crafting a new idea of what it means to take someone’s property, not supported by the originalist/textualist reading. Regulation is the functional equivalent of taking someone’s property.

No substantive difference between actually ousting you and reducing the value of the land through regulation. The property owner doesn’t really care how the government is costing him money, he only cares that the government is costing him money. The Framers may not have understood economics, but they intended to protect property owners form the government. In a modern world, with far greater regulation of land, then the takings doctrine must be expanded to conform to the original intent.

2.
Penn Central—Balancing Test

Peen Central is the primary takings test. 
Penn Central Trans. Co.. v. City of New York

Penn Central owns Grand Central Station in New York City, a beautiful and historic building. The building is landmarked in 1967, so that Penn Central is limited in development option. They want to build a skyscraper on the Grand Central location and their plans are rejected. They sue for takings, alleging either a total taking of the airspace above the terminal, or a substantial reduction in the value of the property as a whole.

The most impressive part of Grand Central Station is the interior – the dome, the clock, the open space. But why protect only the exterior but not the interior?  There’s a real externality to having a great exterior—much of the value goes to neighbors, passers-by, tourists, etc. But having a beautiful interiors can attract more businesses, more tourists, more travelers. With an interior, a building owner is better able to capture the benefits of having an aesthetic masterpiece.  Why then do companies build nice buildings? Reputational benefits, raising your profile in the community. 

The court rules that there is no takings in this case. The court admits that whether a regulatory taking has occurred is essentially an ad-hoc inquiry, based on the facts of the particular case. Relevant factors to consider:

· Economic impact of the regulation on the property owner (i.e., the amount of money the owner will lose). Does the regulation allow the owner to make a reasonable return on the land? 
· The extent to which the regulation interferes with direct investment-backed expectations—The courts seem to protect existing uses more than they protect existing rights (PA Northwestern vs. Euclid). Expectations backed up by actual investment and action. Investments made before the regulation was passed. 
· Character of the government action – Penn Central comes before Loretto. Loretto applies to permanent physical occupations, while this category includes temporary physical invasions of the property. A temporary physical invasion is more likely to be a taking than a regulation.

· Whether the government is trying to control a nuisance (Hadacheck)

The Penn Central court moves away from Mahon-style economic analysis (only first factor). Other factors don’t make a great deal of economic difference. (2) Investment-backed expectations is about loss aversion. (3) shouldn’t matter in Mahon

Conceptual severance (denominator problem)-- Is this a taking of their air rights?

· Court wants to consider the parcel as a whole. The court is worried that Penn Central will sell the air rights to another company, who would then have a stronger takings claim. 

· Even if we do conceptually sever the air rights, we don’t know that all air rights are taken. Union Station originally included plans for a 20 story office tower, and the planning board probably would have approved the plans. Can’t really say that there is a taking of the airspace above the 20th story. 

Is the city acting to prevent a nuisance or noxious use? Not clear whether they’re preventing a harm (loss of a beautiful façade) or conferring a benefit (forcing them to maintain it for others). 

Is Penn Central being singled out for unequal treatment? Not clear. Why does it matter?

· Tyranny of the majority—Takings clause is a check on the democratic process, or a means to protect the minority

· Average reciprocity of advantage. If the property owner is getting some benefit from the regulation, then we don’t worry so much about the situation.

Hard to tell if Penn Central suffers from singling out, since they do benefit from tourism as a transportation hub. Not sure if they are singled out, since other buildings can potentially be landmarked.

Disadvantages of Penn Central’s ad hoc standard approach: Makes for uncertainty, resulting in more litigation, less investment, gives tremendous discretion to the trial judge, perhaps politicizes the results. 

Other possible approaches:

· Focus on the economic impact. A $100,000 per se rule doesn’t work, since it encourages aggregation

· Government must compensate for any reduction in value. This causes huge problems for government, makes it very difficult to make any changes in regulation. Whatever the government does will cause the value of assets to fluctuate.

3.
Lucas—All Economic Value

An exception to the Penn Central standard is that a regulation that denies “all economically beneficial or productive use of land” is a taking, unless the regulation is justified by “background principles of the state’s law of property and nuisance.
Lucas v. South Carolina Coastal Council.

Lucas buys two valuable lots in a gated beach community, planning to build houses on it. South Carolina passes legislation so that now he can’t build on the lots. 

Supreme Court establishes new categorical rule:  When the state deprives the owner of all economically beneficial or productive use of land, it’s a taking, unless the regulation is based on background principles of common law nuisance. 

Is there no economically beneficial use of land? Camping is relatively trivial, but there is probably some value to the neighbors. Productive uses of land seems to mean transformative, Lockean uses of land—mixing your labor with the land.

Denominator/ conceptual severance -- Scalia agrees to the total loss of economic value. Judicial compromise between Scalia and O’Connor. Scalia’s betting on conceptual severance, in which case there will be many wipeouts. Even if you apply the narrower rule (lowered to 0), then if you can sever particular estates (land rights vs. air rights, or estates in time), then its much easier to find a total wipeout of a particular part of the property. O’Connor’s betting on the whole parcel under Penn Central. 

The exception is for regulations of uses that are already prohibited under state nuisance law. Already existing when? Palazzolo v. Rhode Island tells us it’s not at the time of purchase. It’s not clear when the nuisance law has to exist. 
Can a legislature enact these background principles, only if a neighbor could have sued under common law. Nuisance law is about dealing with big problems, problems that have a real impact on specific parcels of land. In the 1960s, states began realizing that small actions by many people can result in big problems, tragedy of the commons type problems. Courts can’t really deal with these type of problem, while legislation can. Seems to be saying that tragedy of the commons legislation requires compensation, while traditional nuisance does not. 

Is the “background common law nuisance principles” exception consistent with Hadacheck? Not clear if the brickyard would have been found as a common law nuisance. Penn Central understand Hadacheck as not just applying to common law nuisances, but applying to any state attempts to regulate harms. Lucas seems to reject Penn Central’s reading of Hadacheck, so is Hadacheck still good law? Lucas seems to say Hadacheck is false reasoning, but technically Hadacheck still applies unless there has been a total loss. 

4.
Tahoe—An Answer to the Denominator Problem? 

Next question is whether the court will allow conceptual severance. If so, then the Lucas-type situations will be quite large. Conceptual severance is the denominator problem—if it’s the fraction that counts, conceptual severance is a way to lower the denominator. E.g., I’m not losing 1/3 of the whole, I’m losing 100% of my air rights.

In Tahoe, the court appears to be rejecting conceptual severance, explicitly in reference to time, but the language is so broad that it probably also refers to space. The effect is to make Lucas a very small ruling. Tahoe is the triumph of Penn Central over Lucas—O’Connor’s preference for standards over Scalia’s preference for bright-line rules. 

Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency

Lake Tahoe is uniquely blue and clear because nitrates, etc. are absorbed by the soil. With increasing development, the rain causes runoff which causes algae to grow and the lake to turn green and opaque. A tragedy of the commons. Could this be settled without government regulation? Possibly, but with high transactional costs, potential for holdouts and freeriders. 

The court says that in the 70s the residents knew that regulation was coming. Why didn’t they start to build then? They were primarily buying lots for their retirement, speculating by buying lots while land is relatively cheap.

Plaintiffs lose on Penn Central, and the plaintiffs don’t appeal the loss on Penn Central. The Supreme Court agrees with the Ninth Circuit that there’s no taking because it’s only temporary imposition. The government is only taking a time-limited interest in the land, and Lucas is about a 100% reduction in the property. 

Court recognizes two dimensions to the property: size and time. The size interest is completely taken, but only 32 months of the time interest has been taken.

What about a tenant with a two-year lease? Would they be able to win a takings action under Lake Tahoe? Not clear. 

Pewee Coal says that if the government takes the property, it must compensate, even if it’s only in part, even if it’s only temporary. Seems to allow conceptual severance. The Court creates two separate lines of authority, physical occupations and regulatory takings, and you can’t cite from one line to support an argument in another. But you could just say that Loretto overrules Pewee Coal. Since it’s not a permanent occupation it’s governed by Penn Central. But in this case Lake Tahoe now seems to say that Penn Central doesn’t apply to temporary physical occupations. The Tahoe courts seems to say that the Loretto line of cases on physical occupations and the regulatory cases are completely separate.
In Lake Tahoe, the court finally says “no” to the conceptual severance concept. Easier to consider “parcel as a whole” with respect to time. For size, it’s hard to determine what the entire parcel is, but for time, there is an easy answer what the entire parcel it –fee simple, i.e., ownership for eternity. 

Lake Tahoe essentially overrules Lucas. If conceptual severance is dead, then Lucas is really limited. 

VIII. Intellectual Property 

A. Patents

Patent law is attempting to rectify a potential tragedy of the commons. An inventor works really hard to invent something, and then someone else can undercut you.

Patent law grants a monopoly on your idea for a limited time. If someone else uses your idea, you can sue and get an injunction. Others who want to use the idea must license it from you. The patent system rewards innovation, but it also requires disclosure about how to make it, what it does, etc. Analogous to a land registry—recording your interest in land. 

What if two people invent the same thing at roughly the same time? The U.S Patent System gives priority to the first inventor, not to the first person to register. The first inventor is the first person to have the idea, that they can prove they had the idea. It’s a winner-take-all system in the case of the independent inventor. Does this give the right set of incentives? We want to encourage a race, to bring the product to the public as soon as possible. But monopolies do have costs to consumers. 

There’s some distinctly non-Lockean about the patent system. Under Locke, you get property by the sweat of your brow. The second inventor can’t even continue to work on his own invention.

1. Patentable Subject Matter

You can patent “anything under the sun that is made by man.” You can’t patent abstract ideas, laws of natureand naturally occurring living things.

Recent decisions allow patents on manmade living things and business methods.

Diamond v. Chakrabarty

Chakrabarty develops a bacteria that can effectively break down oil spills and attempts to patent it. The patent examiner refuses the patent because the bacteria is naturally occurring and a living thing. The board of patent appeals upholds the decision that you can’t patent living things. They reach that decision based on the two acts allowing some patentability of plants, on the grounds that these acts mean that, except for these exceptions, living things can’t be patented. 

The Supreme Court says that §101 is very broad and applies to “anything under the sun that is made by man.” But what about Congress’s assumption in the two acts that living things can’t be patented? Under Chakrabarty, aren’t the plant acts superfluous? 

· In 1930, and perhaps in 1970, Congress thought living things couldn’t be patented because they were naturally occurring

· It’s not the province of Congress to interpret earlier statutes. It’s the Court’s responsibility to say what the law is. E.g., Marbury v. Madison

Subject matter that can’t be patented

Laws of nature:

· The scientist is finding and articulating what is already out there. But in some sense that’s what any inventor does.

· The laws of nature are so important that we can’t give any person a monopoly on them. Analogous to the public trust doctrine—the lakefront is so valuable to the public that we can’t let anyone have the monopoly on it

· Very difficult to administer a patent system on laws of nature—high transaction costs. 

Abstract ideas

· They’re not in themselves useful, they just lead to something useful. Waste of patent examiners’ time to patent these.

· they are so valuable and such important building blocks that no one person should have a monopoly
The ineligibility of physical phenomenon stems from a different idea.  Going out and finding a new thing is not invention.  Patent law seems to reward creativity as opposed to just effort.  For physical phenomena, you may be able to buy the land that it’s located on, and perhaps a process patent to prevent others from developing it.

Patents are not Lockean, they’re utilitarian. The judgment is whether it will be a better world if the particular thing is patentable.

Incentives question is worth keeping in mind at all points

· Reputation and fame are a large part of the drive for basic science. 

· tenure at universities 

· Government grants for basic work rather than applied work

Naturally occurring – you can’t prove that it’s not naturally occurring. If Chakrabarty’s bacteria was found in nature, then the patent would be revoked. 

In Moore v. UC Regents, the Cal. Supreme Court says the legislature’s role to recognize property rights. The Court here also says that the recognition of new property rights is for the legislature, they still grant this right. They say that they’re only interpreting the existing broad statute of patents.  

Takings.  When Chakrabarty court says sec 101 allows for patentability of living things, if Congress disagrees with this judgment they are going to have to pay Chakrabarty compensation, because they have deprived Chakrabarty is to deny all economically beneficial value of the patent.  The danger is that because of this fear of takings liability, they’ll just not file patents.  This concern for takings liability should make you more cautious.  Moore more sensible than Chakrabarty.

State Street v. Signature Financial (1998)

State Street is seeking a declaratory judgment.  They try to negotiate a license and negotiations break down, so State Street wants a declaratory judgment as to whether the Signature patent is valid.  Winds up going to the Federal Circuit.  

State Street is an important decision in expanding the scope of patentable inventions. The PTO changed its policy on allowing business methods in the 1980s. Change is based on the use of computers, algorithms, and software, which make the PTO more receptive to patentability. Many patent scholars think State Street decision was a bad idea. There are other means of rewarding business methods—first mover, customer loyalty. Customers even without patents have exploited complementary markets and service models. There was a lot of business method innovation before State Street, but it’s hard to know what’s the optimum level of business innovation. 

Court establishes Federal Circuit to unify all of the Circuits.  In the Eighties there’s an attempt to deal with the circuit splits.  Less forum shopping.  This is a particularly a bad thing in the patent context.  Congress creates this specialized federal court.  Patent actions to unified federal circuit, and this is really the Supreme Court for patent cases.  

Part of the decision to focus on is, business method patents.  Court says that business model exception no longer exists.  

Can Priceline get an patent for on-line auction under State Street.   Why couldn’t price-line get a patent?  Dutch auction, why does this give us pause?  There’s no novelty to a dutch auction.  Price-line is just adding the internet to a widely understood market principle.  Immediately after State Street, there’s all kind of businesses rushing to sign-on.  All these start-ups trying to come in and get a patent.  Amazon’s got a one-click patent.

Why, prior to State Street, why the long-standing practice of no business method patents.  Patents and anti-trust are always at odds.  Maybe we need patents to encourage innovation.  Anything particularly about businesses that make them different from pharmaceuticals.  Maybe there’s a worry that a business method patent will be broader.  Think about incentive questions, policy questions.  We want to encourage other businesses to copy each other, so that products will be cheaper for us.  First customer in a big area creates a big splash.  There are competitors but being first in time may make consumers think that it’s a really good company.  One other thing is that prior art can be really hard to evaluate.  Prior art can be really hard to evaluate.  With respect to business models but it’s the norms of business that people are describing their new practices.

Cubism, Picasso has a new idea.  Sports move (Fosbury flop).  Patentable or no.  Artistic technique:  plenty of other outside rewards, Picasso gets rewards for being an innovator.  There is a tradition of copying being encouraged in art and music.  Part of that’s norms and part of that is the first amendment.  Ideas that copying is a good thing for free expression.  Doesn’t arise when trying to build a better mousetrap.  This is subject matter that is governing this is copyright.  Fosbury flop has to do with norms and that there is enough competition incentives that we don’t want to give out monopolies.  Ultimately, we think of patents as being technological innovation.  

2. Utility

To be patented, an invention must be useful. Utility is generally not a big deal, except perhaps for biotech, pharmaceuticals, etc.

Brenner v. Manson

Must have an effect on humans to be commercially valuable.  How does he know it will work on humans?  What originally happens with this case is that in 1956 two others file for a patent on this process and then in 10/59 they get the patent, then Manson sees the patent and realizes that they stole his idea.  So, manson files his and want to show that he’s first in time.  In order to prove that, he needs to show utility as of 10/1956-as of the date of the two other guys, his invention was already complete.  By the time the case is litigated, he already know that the thing works.  What does he have to show?  That it has utility in 1956.  

Argues that the chemical process is useful because it does what it’s supposed to do.  One, the process works because it creates the intended result.  It reliably produces compound x.  And even if that is not enough, the product also works b/c it has tumor inhibiting qualities in mice…..probably beneficial to humans.

Supreme Court argues he can’t have the patent.  The intended use is not certain.  Utility means to the court means has a beneficial use in humans.  Not enough that you get intended result, but that you get result in humans.  Utility means produces positive consequences in human beings.   Other ways to define utility for patent law?  Curing mice should be enough.  As long as it’s not harmful then it’s useful.  Just can’t be harmful.  Any other conceptions of utility?  Does have any market value at all.  Want a neutral definition—you just ask if someone will buy it, if they will then it’s useful.  Does it have moral utility?  Is society better off with this use? 

What utility might mean:

· Accomplishes its stated objective

· Benefits exceed the harms

· Does no harm

· Might not be useful to consumers, but might be useful to researchers

With a process patent, must show not only that the process works, i.e., creates the product, but that the product created is useful to an end user. Seems strange to require more for process patents, since you essentially get less protection—competitor can just tweak the process.

Brenner pushes the date of patentability not to promising results but to actually proven products. Makes it difficult for startups to get funding, favoring the big giant companies. Empirically, many great ideas come out of startups, so it may be economically a really bad idea to push the patentability date back.

Specific utility, moral utility, general utility, market test.  What’s the best way to define utility?  What should be encompassed in the patent law.  This will have less surge costs, but more administrative costs.  Important part of holding is that if you want a process patent, then you have to show that the product would be independently patentable.  

For a process all you are trying to get a monopoly on the way of getting something.  If it’s not useful then your process patent won’t be worth anything.  

Incentives:  What incentives does this create for when you should file a patent?  You will keep going until you can satisfy the Brenner test.  R and D, then you get the promising results, but it’s not until much later that you can show that it works in humans.  You have to go all the way.  What are the economic consequences of Brenner?  It increases the cost of research.  If the patent is granted in the beginning, what does that enable you to do.  Protects against saucy intruders.  What does granting at the end of stage one, granting patents do.  Then you can go to venture capitalists to get money.  Problem, under Brenner, if you are a start-up, you have to go all the way until you can get investment.  Stage two (human trials) then stage one.  Investors may say that they won’t invest with no guarantee that competitors won’t beat race.  Brenner may make things difficult on start-ups and bring product all the way to market.  

Brenner and Chakrabarty have different methodologies.  One is subject matter and one is utility.  How do they view the scope of congressional authorization.  Section 101 doesn’t say a lot about subject matter.  Chakrabarty with respect to 101 says that broad language means that the scope of patent must be broad, not within the scope but we’ll give to you.  But useful is also broad language and Justice Story interprets it broadly but in Brenner, the court does opposite, congress hasn’t specifically said that this is utility, so we’re not going to say it for them.

The Brenner test has fallen in disfavor.  The Federal Circuit has issued opinion possibly directly at odds with Brenner.  As long as process produces the intended result then we’re not going to worry. 

Quid pro quo (have to exchange for monopoly), no patent (then you can keep confidential).  

3. Novelty

§102 includes the principle that only truly new inventions deserve patents. Novelty means “new compared to the prior art.  
Statutory bar is the patent law’s equivalent of adverse possession. If you sleep on your rights after publishing about it, you can lose it. The statutory bar applies if you or someone else publishes info about the invention, uses it in public, or sells it more than a year before the patent application date. 
Rosaire v. Nat’l Lead Co.

Rosaire was suing National Lead Company for patent infringement for using his process without paying. As a defense, NLC asserts that the patent is invalid for lack of novelty, that another person, Teplitz was using the process before Rosaire. 

Rosaire loses under novelty, Teplitz loses under statutory bar, so the invention is now in the public domain for anyone to use. 

Two incentives for patents: publication and innovation. Concern over giving a 20-year monopoly to someone who just stole someone else’s ideas.

Rosaire concerned novelty and the statutory bar. The statutory bar works like adverse possession. The inventor who sleeps on her rights by failing to patent after publicizing or using the invention can lose the right to patent. Statutory bar 

In re Hall

Relatively obscure activities can still deprive you of a patent. A grad student’s thesis, in one library in Germany, which wasn’t even indexed, counts as publication.

Novelty is all about what others did. You can lose on novelty if it’s known or published. You can lose on relatively obscure uses (Rosaire) or publishing (Hall). “Known or used by others” really means just that. In Hall, a phd dissertation was on file in one German library, but it was still around.

Novelty is about ensuring that the inventor was the first person to have the idea, not just the first person to share it. Imposes huge search costs on the inventor, because we think that only the true innovator deserves the monopoly, and because of evidentiary concerns—what if they really did steal the idea.

4. Nonobviousness

Nonobviousness –invention had always been considered an element of patentabilty, this was formalized as nonobviousness in 1952. Because utility and novelty are generally easy to show, nonobviousness is the gatekeeper of the patent system.

The Supreme Court gives six factors for determining nonobviousness:
Primary Factors;

· Scope and content of the prior art 

· Difference between the prior art and the claims at issuee

· Level of ordinary skill in the pertinent art

Secondary but important factors:

· Commercial success

· Long felt but unsolved needs 

· Failure of others to make the invention

· Nearly simultaneous invention. If Graham and John Deere came up with it within a month of each other, this indicates obviousness.
· Element of surprise. 
Graham v. John Deere Co.

Graham has a patent on an intermediate plow design. The court holds that the second Graham patent is invalid because it is an obvious improvement.

Graham gives a standard, not a rule, and two people looking at the same information could come up with different conclusions. A big emphasis is on the level of ordinary skill in the prior art. Without the hindsight bias, maybe the cases are harder to determine. The patent examiner thought in nonobvious. More current cases defer more to the patent examiner’s judgment. 

Why the nonobvious requirement?

· If patents are about rewarding genius, then an obvious improvement doesn’t merit that reward

· If someone would have made the same contribution, it’s not worth giving the monopoly.

· Administrative issues – if it’s truly obvious, many people may attempt to patent it at the same time. 

· If you allow tiny incremental improvements, effectively allows you to extend the patent to potentially no limits

Combination patents –  Pencil with eraser – Did the sum of the whole exceed the sum of the parts? The synergy test –to the extent that you’re combining two existing products in a new way, it’s nonobvious
5. Disclosure and Enablement 

The idea behind enablement is to allow someone skilled in the art to make the invention without undue experimentation, either after the expiration of the patent or before with licensing.
In re Strahilevitz

The patent combines four known processes in an innovative way to remove substances from the blood. Way. Using a chemical process to filter unwanted haptens or antigens from the blood. Uses several scientific disciplines of biochemistry, chemistry, biology, medicine, and engineering. The process has been used to remove cholesterol, LSD, or to treat hemophilia. 
Court rules that the inventor need not provide data give specific examples of applications. Pro: Gives a boon to inventors who have great ideas but not the money to actually build their inventions. Prophetic patents gives the public the benefit of the invention sooner rather than later, because the patent expires sooner. 

PTO says he did two things wrong: No data and no examples.
No data – need some level of certainty that the invention actually works, that it’s useful and reasonably effective (connected to utility). He doesn’t have a working model—it’s a prophetic patent. He breaks down the invention into four different parts, and he can show that each of those parts will work. If each individual part will work, then you don’t have to show that the whole will work. 

Why allow prophetic patents?

· Building a working model may cause many millions of dollars. Awarding a patent early may allow startups to get investors. 

· Allows it to get out to the public so that others can build on it and improve on it.

· In theory, the patent will lapse earlier

Cons: Raises search costs for someone trying to find if there’s a previous prophetic patent 

.As soon as you allow prophetic patents, you open the door for submarine patents An inventor files a broad general claims, then spend 10 to 20 years arguing about the terms. As industries develop, you can narrow your claims to encompass developing industries. At the end, you still get the 20 year patent from the grant date. In response to this concern, Congress clamped down on submarine patents by changing the patent date. Still a concern because of old patent claims that were grandfathered in.
6. Policy Issues

To what extent should patents be protected as property?

Continental Paper Bag Company v. Eastern Paper Bag Company

Eastern owned a patent on self-opening paper bags, a patent which was just barely nonobvious. The Liddell patent makes bags better and cheaper, but Eastern’s already invested in machines based on their older patents. Eastern doesn’t want to upgrade their own equipment, so they don’t want to license the patent to Continental as a competitor.

Continental goes ahead and makes the bags. Continental argues that, given the purpose of the patent system to provide improvements to the public, it doesn’t make sense to protect patents with property rule and allow the inventor not to use the patent, to give someone a monopoly if they won’t provide the service. Continental argues that it’s wrong for Eastern to patent the product and then refuse to either use it themselves or license it. They’re arguing for a liability rule – they want it to remain Eastern’s invention, but with the only remedy as damages. Essentially asking for a compulsory license.  

The Supreme Court says that a patent is a property right entitling you to injunctive relief.
What’s the rationale for allowing a property rule for patents? Part of the argument is that if you don’t give Eastern the right to suppress their invention, they not only won’t take that patent, they won’t make the other patents either. If we don’t allow the ability to suppress patents, we won’t get the innovations that we want.  The right to suppress a patent is analogous to the right to exclude, the right to hold your own land and do what you want with it (e.g., Disney bought large amount of land in Orlando, refused to sell or lease to hotels, etc.)

In State v. Shack, the right to exclude was limited because of negative externalities on third parties (the migrant workers). In the patent area, if third parties were negatively affected by the suppression of the patent, the right to suppress should be limited. The better, cheaper paper bag probably doesn’t qualify, while suppression of a life-saving drug might be. What about GM suppressing the fuel-cell engine? Hard to know when to draw the line.

Congress in 1981 affirmed Continental Paper Bag. You have the right to suppress your patent.

B. Copyrights

Copyright monopoly gives a longer term but much weaker protection—No limitation on independent creation, weaker ability to exclude.

The hard part of copyright is that we must separate copyright from the thing itself. Can an author transfer copyright? Yes, the author can transfer their rights to make copies. Free alienability of copyright with rare exceptions.

Right to destroy a copyright? Not to destroy per se, but you can give it away by placing the item in the public domain. The author can destroy their original copies. Generally, the author doesn’t have the right to prevent a reader from destroying a copy of the book. 

In 1990 Congress passed the Visual Artists Rights Act, which limits the owner’s ability to destroy artistic works.  You would need the consent of the artist for as long as he lives. This is an exception to the alienability of copyright. You can’t sell or give away this right, and goes away on the artist’s death. 

1. Originality

Originality entails independent creation of a work featuring a modicum of creativity. All that is required is something more that “merely trivial” variation, something recognizably “his own.” Originality in this context mean little more than actual copying. However, you can’t have a copyright on facts.
Feist Publications v. Rural Telephone Service 

Rural has a monopoly on telephone service in an area and produces a standard phone book. Feist produces a larger consolidated phone directory. Rural refuses to license its listings, so Feist copies anyway. The court holds that there is copying, but Rural’s directory isn’t sufficiently original to be copyrighted. The underlying phone numbers and addresses are just facts, which aren’t copyrightable. The form of the compilation isn’t original, since it’s just a standard alphabetical listing.

Feist held that a modicum of originality required for copyright protection. Rural spent a lot of effort to compile its phone directory. Under Locke, we would hold it as property. Rural presses this “sweat of the brow” theory. Supreme Court says no, copyright is not about effort, its about creativity, even if the effort produces something valuable to society. Facts are not inherently copyrightable. Compilations of facts may be copyrightable,  but only if the compilation is organized in an unusual or creative way.

But what about the four fake telephone listings, which were also copied? These would  copyrightable, except. 

· Copyright estoppel (St. Germaine)– if you hold something out as a fact, you can’t go back and sue because it’s fiction. 

· What would the damages be? Minimal if anything. Courts are usually reluctant to get involved in copyright infringement when there’s no economic damages 

You could make a phone book copyrightable by using an unusual ordering strategy, but the only valuable way to arrange a phone book is in the usual way. 

The court is worried about giving people a monopoly on facts, for First Amendment and other reasons. Why protect bad poetry? We worry about allowing government officials to decide what’s bad or good art, so we’d rather just protect all creative work. Why copyright really bad art but not phone books? 

· Don’t want the government to make decisions about what’s good and bad art, so just copyright it all. Exception is the Visual Artist’s Rights Act, which only protect artists of recognized stature, which would require a court to decide whether something is recognized as good art. 

· Adequate alternative compensation for people who produce phone books and other sweat of the brow works. 

· First mover advantage—if you get the phone book out sooner, you get more subscribers. 

· Contractual agreements—to save time and money, Feist will still contract with Rural to get the computerized version of the phone book. 

Every year, a bill is introduced in Congress to protect databases and other fact compilations. Congress has refused so far, but probably will at some point. 

2. Fixation

A work is copyrighted as soon as it is fixed in a tangible medium of expression. This medium may be one ‘now known or later developed” and that the fixation is sufficient if the work “can be perceived, reproduced, or toerwise communicated, either directly or with the aid of a machine or device. 
Assuming it is copyrightable (e.g., as a motion picture or sound recording), the content of a live transmission is protected if it is being recorded simultaneously with its transmission. 
3. Copyrightable Subject Matter
One cannot copyright ideas, including systems, recipes, and plots.
Baker v. Seldon

Seldon copyrighted a book describing a simplified bookkeeping system. Baker came out with a similar system and Seldon sued for copyright. 
The explanatory text in the book is copyrightable, but the underlying system is not (although it possibly can be patentable). Patents are rarely granted for written systems and forms. This polices the boundary between patent/copyright. The concern is that people will try to get the lengthier copyright benefits for their ideas.
Ideas can't be copyrighted as such. All you can copyright is a particular expression of an idea. Prof. can paint a landscape of Grant Park that will be protected as his intellectual property. But others can also paint Grant Park as well.
Why not give copyrights on ideas?

· Alternative compensation system –  Other incentives for Selden to develop the idea – a job offer, first mover advantage

· Ideas are analogous to fact

· Concerns about free expression, free exchange of ideas, and First Amendment concerns — a stronger desire for a richer public domain than in the patent context

Can you copyright a recipe? There’s a finite number of ways to express the information, and we don’t want to copyright the underlying idea.

Morissey v. Proctor & Gamble

When there’s only a limited number of ways to express an idea, then those expressions of the idea aren’t copyrightable, because we don’t want to take the idea out of the public domain.  As long as there’s danger of merger of idea and expression, there won’t be an infringement action.

Merger doctrine – Where the use of an idea requires the copying of a copyrightable expression of that idea, the idea and expression have merged. - effectively the expressions are going to be denied copyright protections in these cases.
What about a cookbook? Unlike a phone book, the form of the compilation is almost always copyrightable. The selection of recipes and the organization of the cookbook, as well as introductory text.  

Trade secret – an alternative way of protecting an idea by keeping the idea under lock and key.

Contracts and complaints are probably not copyrightable.
4. Copying

To prove copyright infringement, you must show copying of the work. 
Arnstein v. Porter

In music, there’s often two copyright holders—at least one for the composition and one for the sound recording. Only since 1976 has sound recordings been protected by copyright.

Ira Arnstein claims copyright infringement by Cole Porter. He has to prove three things:

· Ownership of a valid copyright.

· Evidence of copying by defendant 

· Improper or unlawful appropriation

A sliding scale for proof of copying—if you have strong proof of copying, you need less proof of similarity. If there’s extreme similarity, no proof of copying needed. Strong evidence of access (played on the radio, for sale, etc.) can be circumstantial evidence for copying. Potentially a big role here for expert testimony. 

Unlawful appropriation –Arnstein wants to bring in musical experts to testify on the similarities of the note patterns. The court holds that the lay jury is to make the determination based on their lay impressions of whether the essence of the work has been copied. This standard will create a lot of uncertainty.

Nichols v. Universal Studios
Reluctance to recognize a copyright in plots without extreme similarities. Learned Hand sees plots as an idea, which we don’t want to copyright. 

Characters – Only when you have a pretty detailed sketch of the character will you have infringement. It has to be pretty obvious that somewhat unusual character traits have been taken by someone else.
Even harder to prove infringement with plots. Plots are always drawn from the same areas; plot elements are precisely the sort of abstract ideas that no one ought to be able to own.
This is really applying Baker v. Selden.  We have to be really careful about giving anyone a copyright on the idea of doing a romantic comedy.  Those are abstract ideas that no one can own.

5. Derivative Works

A derivative work is “a work based on one or more preexisting works, such as a translation, musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art reproduction, abridgement, condensation, or any other form in which a work may be recast, transformed, or adapted.” It also includes “a work consisting of editorial revisions, annotations, elaborations, or other modifications which, as a whole, represent an original work of authorship.”
The author of the original work holds copyright to all derivative works. 

Anderson v. Stallone

Stallone wrote a series of successful motion pictures. After viewing the third movie in the series, Anderson wrote a treatment for a fourth movie and met with studio executives to discuss the treatment. The studio subsequently released a fourth movie that bore some similarity to the treatment. The Anderson filed suit alleging that the studio appropriated his ideas. The court held the treatment was not entitled to copyright protection because the screenwriter appropriated characters developed by the actor and created a derivative work without permission.
If there weren't a derivative works issue and Anderson sends an original screenplay to MGM and MGM doesn't pay him,this would clearly be copyright infringement

There was creative activity. new characters (Russians!)

What if Anderson gave the script to another studio by mistake?  That studio lifts the dialogue and creates a new non-Rocky story.  *Anderson can't sue Universal!!

Can we think of a good reason to let Stallone prevail in an infringement suit against Anderson? 
· concern about the potential for abuse 

· (incentive for people to draft a bunch of sequels to the studio)

· There might be some interest in letting Stallone make sure the Rocky image remains attractive to consumers.

BUT Why should we not let Anderson sue the OTHER studio?

· Some unclean hands; Anderson should've writtenhis own story or at least licensed the Rocky characters

· POSNER: We don't know who the other studio is copying. (This doesn't work well in Prof's hypothetical.) 
· Even if Anderson had licensed Rocky, he wouldn't be infringing, but we still wouldn't know who the other studio was infringing on
Is this good policy?

· There's a question to what extent we should sever off infringing portions from non-infringing portions. (conceptual severance from takings)
· Some people say this may have been wrongly decided; with fan fiction, etc. We may want to let people create sequels

6. Term Extension

Eldred v. Ashcroft
Under the Copyright Term Extension Act, Congress enlarged the duration of copyrights by 20 years in order to, inter alia, harmonize the baseline United States copyright term with the term adopted by the European Union. Petitioners argued that the CTEA violated the "limited times" prescription of the Copyright Clause. As to the First Amendment, petitioners contended that the CTEA was a content-neutral regulation of speech that failed inspection under the heightened judicial scrutiny appropriate for such regulations. The Court determined that the CTEA was constitutional. The CTEA's extension of existing copyrights did not exceed Congress' power under the Copyright Clause. The Court rejected petitioners' arguments that (1) the extension was a congressional attempt to evade or override the "limited times" constraint, (2) Congress could not extend an existing copyright absent new consideration from the author, and (3) the extensions should have been subject to heightened judicial review. The Court also rejected petitioners' argument that the CTEA violated the First Amendment.
In Eldred the Supreme Court holds that the extension of the copyright to life plus 70 years is not unconstitutional. It doesn’t violate the rule about “limited time”, and it doesn’t violate the “promote the progress of science.” Court gives a lot of weight (maybe too much) to past congressional practice. Since Congress has been extending copyrights all along, it’s too late to complain about it now. 

Why did the Copyright Extension get enacted? Copyright holders wanted longer terms = more money. Disney was concerned that Mickey Mouse would get cast in naughty cartoons.

Who was on the other side? very discrete interests represent those opposing the law

· companies who might want to use Mickey on toys

· publishers who want to reproduce the copyrighted works

· Eldred - web site that offers free works in public domains. He had scanned Robert Frost works into a computer because the copyright on Frost was about to lapse

Why do they argue the law is unconstitutional?

· For existing works, there's no way to square this with the constitution.

· Eldred says this doesn't give Frost incentive to create.

· Eldred also says the 1st Amendment gives us rights--there's an expressive lost when you're depriving the public domain of that material

Supreme Court says it's almost conclusive that Congress can do this because they had been doing it for a long time (previous extensions) BUT society might be different now; web sites BEFORE book publishers weren't going to challenge the law because they had copyrights themselves. Aside from book publishers in 1976, would anyone else have had an Eldred-like claim? (Interesting idea: Xerox)

Librarians!  (had an interest in expanding the size of their holdings) a richer public domain allows them to expand their holdings at a small cost. (They didn't sue.)
Moreover, there’s probably a good explanation why no one challenged the law before 1976, since the term wasn’t that long (56 years). After 1976, plaintiffs might not have been well-financed, may not have worked out the arguments. 

This we've-been-doing-this-for-a-long-time reasoning: Think of when precedent gets thrown out the window: Mahon, Lucas, Hadacheck, Popov, Mt. Laurel
Is Breyer right that we have a perpetual copyright term?

· Congressional practice is to keep extending the copyright term!

· economic argument: by the time you get to Life + 50, there's no value here

How would Justice Ginsburg rule in 2017 if they extend the copyright again? Under this opinion, she would let them do this!

Breyer: We can only create copyrights to further science; the majority looks to testimony from Bob Dylan, etc. and says that the extension might only have a minor effect but it WILL encourage at least some creative works. Does this enrich the public domain? Some elements get into the public domain immediately

3 ways the public benefits when copyright is created

· We get the idea immediately

· We get the expression immediately

· At the end of the copyright term we get the whole expression in the public domain.

Majority argues we get a few more ideas earlier ... etc. As an empirical matter, this is specious.
Breyer’s dissent is largely an economics argument. The extent to which we discount future benefits, especially the ones that occur after death. In Breyer’s terms, there’s no benefit to the extension of the term, but there are some harms. 

· To extend the copyright amounts to a tax on users without any benefit on users.

· Increased search costs – Difficult to put together an anthology, not because the authors wouldn’t license the works, but because it would be too hard to find all the copyright authors

· Possibility that if you can’t license them now, you might lose them for all time. E.g., films from the 20s might degrade to the point of useless, or something could just fall into obscurity

98% of the old copyrights are essentially valueless to the copyright holder 

Alternative schemes:

· Compulsory licensing 
· Go back to the pre-1976 scheme, that you have to renew your copyright every 10 or 20 years for a small fee
If Eldred had won and the CTEA was struck down, could Disney sue for takings and win? No, because what we gave you in the first place was never really valid. Illinois Railroad v. Illinois – Illinois had no right to sell the lakefront, so it’s not a taking to take it back. The takings clause has not been applied to judicial decisions. 

In the real world, would Eldred having a takings claim? Takings clause generally applies to individuals who are harmed for the benefit of the public

Work is copyrighted as soon as the ink hits the paper. 

In IP, often have the situation where the copyright owner doesn’t know he owns the property. The person who wants to license the copyright is the lowest cost searcher in this situation.

7. Fair Use

Other people are allowed to make copies of the copyrighted work “for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or reseach.”
Factors for determining fair use under §107:

1. The purpose and character of the use, including whether such use is commercial or educational

2. The nature of the copyrighted work

3. The amount and substantiality o fthe portion used in relation to the copoyrighted work as a whole

4. The effect of the use on the portionl market for or value of the copyrighted work.

Harper & Row v. Nation Enterprises

President Ford wrote his memoirs and licensed excerpts to Time. Shortly before publication, someone stole a copy of the manuscript and gave it to the editor of the Nation, who rushed to publish an article quoting from the manuscript (13% of the article was quotes).

If the Nation had offered to pay, would Harper & Row have any cause for complaint?

· Inaccuracies

· They wanted publication in Time, a centrist, mainstream publication, rather than the Nation, a leftist newsmagazine. They don’t want the Nation to define their book. 

· Time has a wider readership. It might be that no amount of money from the Nation would induce Harper & Row to give them publishing rights

Factors for determining fair use:

· Purpose and character of the use – yes, it’s a newsmagazine, but its for profit

· Nature of the copyrighted work – the unpublished nature of the work is very important, strongly against fair use

· Amount and substantiality of the portion used –A very small percentage of the overall book, but the court says these are the most powerful and important passage

· Effect of the use upon the potential market for or value of the copyrighted work – they’re obviously out the $12,500 from Time

Sony v. Universal 

A group of movie studios sued Sony for contributory infringement. Helping people

Elements of contributory infringement:

· Someone else is infringing on your copyright

· The contributory infringer had knowledge of the infringement

· The contributory infringer induced, caused, or made a material contribution

Large numbers of people copying programs in their own home, Universal’s own customers. 

Defenses

· Substantial noninfringing uses of VCRs, so it’s not contributory infringement. It just has to be capable of a noninfringing use. (Dissenters say if infringement is the primary use of the item its contributory infringement)

· Authorized time-shifting is not a copyright infringement at all . Tradeoff for authorizing timeshifting: more eyeballs for your program, fewer eyeballs for your commercial

· Purpose and character of the use – noncommercial

· Nature of the copyrighted work – 

· Amount and substantiality of the portion used – 

· Effect of the use upon the potential market for or value of the copyrighted work – 

Social benefits analysis - People being able to get television is a good thing
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