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I. Acquisition

A. By discovery
· Johnson v. M’Intosh (SCOTUS 1823):  Plaintiff with title acquired from Native Americans sues defendant with title acquired from U.S. Government. Title depends on the laws of the land. Indians had no power to grant title.
· Acquisition by discovery (international law)
· Locke’s labor theory of value
· Domestic law – Virginia law says that the Native Americans cannot sell land to individual people – only to the commonwealth or its agents.
· Settled expectations. Looks at what’s practical, not moral. Must be able to depend on grants of title from the government.  If you can’t depend on title, there’s no incentive to invest in and improve land. If find for Indians, must evaluate each title individually to see if the Indians truly had right to sell land, etc.
· Top down approach to property rights. (Contrast with the bottom-up approach to property rights in Pierson v. Post).  The court also employs a formalist approach to analyzing property rights, taking a more “checklist” approach.  Similar type analysis in Van Valkenburgh, Moore, Mahrenholz, In re Marriage of Graham, Continental Paper Bag, Hannah v. Peel.  
· Locke – Labor Theory of Value: Theory proceeds in four basic steps: (1) every person owns his own body, (2) thus, each person owns the labor that his body performs, (3) so when a person labors to change something in nature for his benefit, he “mixes” his labor with the thing, and (4) by the mixing process, he thereby acquires rights in the thing. 
· Hanslem v. Lockwood (CT 1871) Plaintiff raked manure that accumulated in public streets into heaps. Before he could carry them away, the defendant found the heaps and hauled them off. Court held for P because he mixed his labor with the manure, which had been abandoned, by shoveling it into heaps.
B. Acquisition by capture
· First in time – problem is, you don’t know when time starts.  
· Doctrine of Ratione Soli – wild animals were considered to be in the constructive possession of the landowner.  But the landowner did not acquire title to such an animal until and unless it was captured.  
· Pierson v. Post (NY 1805) Post was pursuing a fox. During Post’s pursuit, Pierson killed and carried off the fox. Pursuit gives no property right in the fox. Need certain possession to claim as property. Public policy to prevent quarrels, increase certainty. Bright line rule.
· Mere pursuit is not enough to claim occupancy.  
· Court goes against local custom and says that the fox’s natural liberty has to have been altered in some way.
· Livingston’s Dissent – should follow custom to give people’s incentives to catch foxes.  

· Majority view is a “bright line rule” and would minimize conflicts but the dissent’s view gives better incentives.
· Bottom up approach to property rights: Property rights are not about the states recognizing property rights a la Johnson v. M’Intosh, it is through owning things that someone gets through their labor.   

· The court employs a functionalist, incentive-driven approach to analyzing property rights.  Similar type strategy in the Barry Bonds case, State v. Shack, INS v. AP.

· Ghen v. Rich (D.C. of MA)  Ghen shot a whale with a bomb lance. It sunk and was found three days later on beach by Ellis. Instead of sending word of the whale-find, as was custom, Ellis auctioned off whale. Rich bought it, got out the oil. Three days later, Ghen tried to claim it. Ghen has rights. Killing a whale establishes possession, even if can’t claim until it ends up on beach.
· Local custom was to harpoon whales and leave mark. Let them sink and when they surface the find was reported to the harpooner.
· Court applied local custom.

· Advantage – For whalers there is a greater incentive to whale. Disadvantage – may cause whalers to kill more whales than they can harness.

· Ghen and Pierson both involve custom, but the court deals with custom differently – Ghen deals with an industry and the court wants to encourage commerce whereas in Pierson it is sporting and people will be less likely to respond to the legal rule.

· Keeble v. Hickeringill Queen’s Bench, 1707, Holt, Keeble owned a duck decoy pond. Hickeringill shot several times, driving away the ducks. A person recovers for malicious disturbance that interferes with his trade.
· Malicious interference with property is prohibited because it hurts consumers and contributes to social strife.

· Popov v. Hayashi  Two men scramble to catch the ball from Bonds’ 73rd homerun in Oct. 2001.  Popov had to reach for the ball and as he was catching the ball, he was surrounded by a crowed, tackled and physically attacked. At some point, the ball fell out of the glove and Hayashi picked it up after a scramble. Hayashi had also been involuntarily pushed to the ground. While on the ground, Hayashi picked up the ball and put it in his pocket. Hayashi was unwilling to show that he had the ball until it was on videotape.  
· Possession established when you unequivocal domain and control over the baseball – unlike foxes and whales.  Need to have physical control and intent to exclude.  The court held that although Popov clearly intended to catch the ball and exclude others from it, he did not have physical control.  But because of the malicious interference of the melee left the question open as to whether Popov would have maintained control over the ball, the court decided to sell the ball and split the proceeds.  
· Under Pierson, Hayashi probably gets the ball. Certain control. Under Pierson dissent, Popov probably gets ball. Was reasonably certain to keep it until he was jostled.  Prevailing custom: Under baseball rules, Popov didn’t have a catch. In Wrigley Field, would throw it back.

· The rule for a baseball hit into the stands, based on custom in the ballparks, is certain control. Popov didn’t have certain control when he was attacked by the crowd and lost the ball. However, absent the unlawful attack, he might have achieved certain control. Therefore, he has a legally recognized pre-possessory interest in the baseball. Hayashi was not a wrongdoer (court disregards allegation of biting). Hayashi obtained certain control, but at that point there was already a cloud on the title in Popov’s pre-possessory interest. Both have legal rights; neither is superior. Adopt Helmholz’s idea to split the legal rights. Ball will be sold.

C. Property by Creation
· International News Service v. Associated Press (SCOTUS 1018): INS was taking information posted on AP bulletin boards and from early editions of complainant’s newspapers and selling this information to the West Coast, either in its entirety or after re-writing it as its own information.  Also bribed AP employees for information.
· Court held that news is quasi property, have rights against news industry competitors but not against the general public.  
· Encourage people to invest resources so fair competition is encouraged.  Lockean principle.
· Cheney Bros. v. Doris Silk Corp. (2nd Cir. 1930) Cheney Brothers sought injunction to keep Doris Silk from selling knockoffs of its popular silk patterns, which cannot be copyrighted.
· Court held that INS rule does not preclude competition.  Merely protects initial advantage of a head start.
· Cheney has not lost incentive to make new designs because people will still buy the real thing even if copycats are out there.
· Smith v. Chanel (9th Cir. 1968):  Competitor advertised product as equivalent as the more expensive Chanel No. 5. Chanel No. 5 not patented.
· Imitation is the life blood of competition.  . Chanel does not have the right to monopolize the public’s desire for an unpatented product, even if they themselves created that desire through great effort and expense. The imitator serves the public interest by offering comparable goods at lower prices.
D. Property in One’s Person
· Margaret Jane Radin – “Property and Personhood”:  Radin draws a distinction between property as personhood and fungible property. Some things are so important that they constitute our personhood and are inalienable. They are part of the way in which we constitute ourselves. Some examples can be a home or a wedding ring. These items are not perfectly replaceable with other goods of equal market value. Those same items though could be fungible property – things that are easily replaceable. For example for an investor, one house of similar monetary value can be replaced by another. For a jeweler one wedding ring of similar value is as good as another.  Discusses Marx and commodity fetishism and the argument that certain things should not be commodified. 
· Moore v. UC Regents (CA 1991): Moore sought treatment for hairy-cell leukemia at UCLA. Defendants confirmed diagnosis, told Moore his condition was life threatening without removal of his spleen. D didn’t tell Moore that his cells were unique and access to them was of great scientific and commercial value. Moore consented to surgery and 7 years of follow-up. Spleen was retained for research without his knowledge or consent. A cell line was established from Moore’s cells, patented, led to great profit. Does a person have property interest in own bodily tissue and fluids such that the taking for research purposes without consent is a conversion?
· Holding – No ownership over body parts once removed from the body.  Rejected the comparison to the right to publicity because a spleen isn’t the essence to one’s person. Court cites statute on destruction of biological materials after removal to show that property rights are severely impaired.  Declaring the taking of the spleen for research a conversion would increase costs due to increased transaction costs from constantly checking sources of cell lines and will increase liability.  
· Rule:  “To establish a conversion, plaintiff must establish an actual interference with his ownership or right of possession…Where plaintiff neither has title to the property alleged to have been converted nor possession thereof he cannot maintain an action of conversion.”
· Legislature should be the one to recognize new property rights but not the court.

· Arabian moral issue – anti-commidification.  Radin issue – personal property v. fungible property.  
· Mosk – Just because there are restrictions doesn’t mean that it is not property.  
· Bundle of rights: (1) right to possess; (2) right to transfer; (3) right to use; (4) right to exclude; (5) right to destroy are some of the primary rights associated with property.
· Some of the rights in the bundle can be limited:  

· Partial Market Inalienability – When sales are prohibited and gifts are allowed.  (Body tissue fits in this regime, can be gifted but not sold)
· Market alienable – When gifts are prohibited and sales are allowed.

· Inalienable – When neither gifts nor sales are permitted
E.  Acquisition by Find:  There are three main factors that dominate judicial analysis of finders’ rights:  (1) presumed intent of the original owner, (2) the identity of the competing claimants, and (3) the location where the item is found. 
· Common Law Recognizes 4 Basic Categories of Found Property:  
· Abandoned property:  owner intentionally and voluntarily relinquishes all right, title, and interest in it.
· Person who finds abandoned property has valid title against the entire world including the prior owner.
· Lost property:  owner unintentionally and involuntarily parts with the property through neglect or inadvertence and doesn’t know where it is.
· Mislaid property:  Owner voluntarily puts it in a particular place, intending to retain ownership, but then fails to reclaim it or forgets where it is.
· Treasure trove:  gold, silver, currency etc. that is intentionally concealed by an unknown owner for safekeeping in the distant past.
· Policy Considerations in Evaluating Finds:



1. Protect the true owner.
2. Protect the expectations of all parties; just desserts for finders, locate owners

3. Reward honesty, discourage deceit
· Armorie v. Delamirie King’s Bench, 1722, Chimney sweep finds a piece of jewelry and takes it to be appraised. The jeweler’s apprentice takes the stones. 
· The court held that the finder of lost object has property rights against all people save the original owner.  So if boy dropped jewel and little girl found it, boy would have rights to the jewel.  
· Need to provide finders with incentive, but don’t want to award finders too much - it’ll be unfair for losers to have a finders keepers rule because people will waste resources guarding possessions.  
· Helmholtz – in practice there is a preference for honest subsequent possessors over wrongful possessors. 
· Voluntary v. involuntary bailment. Voluntary = true owner gave it to the boy. Involuntary = True owner lost it and boy found it.  In voluntary bailment situations, courts usually bar an action by the true owner against the present possessor if the bailee has recovered from the present possessor. That’s because there’s a relationship between the true owner and the bailee.  Involuntary bailment makes it more likely true owner can recover from present possessor, even if he’s already paid out to the bailee.

· In day-to-day life, people rarely carry around proof of ownership of personal property.

· Trover = common law suit for money damages from defendant’s conversion to his own use chattel owned or possessed by plaintiff; Replevin = lawsuit to get the goods themselves returned.
· Hannah v. Peel King’s Bench, 1945, Hannah found a brooch while stationed at Peel’s house. He turned it over to the cops, who gave it back when no owner was found. Peel had no knowledge of brooch.
· Court holds that Hannah gets the brooch because while a man possesses things that are attached to or under his land, it is not clear that he owns things that are loose.  (1) Two lines of precedent; (2) Peel had never lived in the house; (3) no evidence that Peel knew of brooch beforehand.  Key:  Once possession transferred to the govt., Hannah’s expectation of owning objects later found in the house was greatly diminished – someone else could have hidden the brooch in the crevice.  
· Bridges v. Hakesworth: Commercial traveler picked up a small parcel that was lying on the floor. He showed it to the shop owner and upon opening the package in his presence, £65 were found. Advertisements were placed and the true owner was never found. After three years, the plaintiff asked for the notes and the defendant refused. The court in this case held that even though the notes were found on the property of the shopkeeper, they were dropped by accident in a public place. The notes were handed to the defendant only with the purpose of locating the rightful owner. Since the true owner was not found, the finder of a lost article is entitled to it as against all persons except the real owner.

· South Staffordshire Water Co. v. Sharman: A company was contracted to excavate a pool of water on the plaintiff’s land. Two rings were found embedded in the mud at the bottom of the pond. The Company did not deliver the rings to the plaintiff, but did not find the true owner. The defendant argued that “the possessor of land is generally entitled, as against the finder, to chattels found on the land.” The rule was: where a person has possession of house or land with the manifest intention to exercise control over it and the things which may be upon or in it, then, if something is found on that land, the possessor of the thing is the owner of the locus in quo.
· Elwes v. Brigg Gas Co.: A gas company had been given rights to land for 39 years with a reservation to the lessor of all mines and minerals. A pre-historic boat was found embedded in the soil. The court held that even though the lessor did not know of the boat at the time of granting the lease, the boat did not belong to the lessees. 
· Role of status of the finder – finder was a lawful occupant, akin to a tenant, with broad rights to use and enjoy the land.  In contrast, if the finder were a mere employee of the landowner or was present for a special purpose, the claim of the landowner normally prevails.  

· Creates incentives to snoop, encourages finding but does not do a good job reuniting property with true owners.  

· In general, objects found embedded in the soil or within a house belong to landowner and loose objects belong to the finder.
· Vague explanation of why the Hannah court went the other way.

· McAvoy v. Medina (MA 1866) Mislaid pocketbook at barbershop.  Customer found it.  
· Court ruled for shop owner because it wasn’t lost property but was mislaid property because it was voluntarily left on the table.

· Owners of mislaid property will have an easier time tracking down the missing property if it remains in the possession of the place where he left it. 
F.  Adverse Possession - Most states impose a series of requirements of adverse possession, including: (1) an actual entry (2) giving exclusive possession that is (3) open and notorious, (4) adverse and under a claim of right and (5) continuous for the statutory period.  

· Innocent mistake or good faith standard – reward the innocent improver.
· Aggressive, hostile adverse possession standard
· State of mind doesn’t matter standard
Policy objectives: reward people who work the land (the person who is being efficient with the land should be the true owner) and punish people who sleep on their rights. 

· Entry: In general, a claimant can acquire title only to the land he or she actually occupies.  However, a special rule applies when the claimant has color of title through a defective document that purports to transfer title.  If that claimant has an invalid deed and occupies 5 acres out of a 500 acre parcel, she is deemed to be in constructive possession of the entire parcel.
· Exclusive Possession: Claimant must have exclusive possession, meaning it is not shared with either the true owner or the general public.  Isolated visits by third parties do not destroy exclusivity.  In order to interrupt the claimant’s exclusive possession the owner must retake possession by using the property in a manner that is suited to its condition.
· Open and Notorious:  The acts of possession must be so visible and obvious that a reasonable owner who inspects the land will receive notice of an adverse title claim.  Not necessary to show knowledge, only that diligent inspection would reveal knowledge.  Secret or hidden activities do not satisfy this requirement.

· Adverse or Hostile Possession Under Claim of Right: Three tests:

· Objective test:  the adverse possessor’s state of mind is irrelevant.  If the possessor uses the land as a reasonable owner would use it without the permission of the true owner, this element is satisfied.  The occupants conduct, regardless of intent, affords notice to the true owner that triggers the period of the statutory period for filing suit.  (Majority approach)

· Good Faith Test:  the adverse possessor must believe in good faith that he owns the land.  Adverse possession under this rule is a method of curing minor title defects and protecting the title of the intended owner.
· Intentional Trespass Test:  the adverse possessor must know that he does not own the land and must intend to take title from the true owner.  “Land piracy” approach rewards intentional wrongdoers while offering no protection for good faith occupants.
· All jurisdictions agree that if the true owner authorizes and consents to the possession, it is not considered open or hostile. 
· Continuous Possession:  Continuity is measured by location, nature and character of the land.  Must be the continuity of a reasonable owner.  (See Howard v. Kunto).  If the owner reenters the land and retakes possession in an open and notorious manner, the required continuity (and exclusivity) ends in most states.  

· Tacking:  successive periods of adverse possession by different persons can sometimes be combined for continuity.  This only works where there is privity.  There is no privity for successive trespassers. 

· Traditional Rule:  Government land cannot be adversely possessed because it is held in trust for all citizens. 

· Van Valkenburgh v. Lutz:  (NY 1952) The Lutzes built Charlie’s shack and part of the garage on land that wasn’t theirs.  They knew Charlies house was built on land that wasn’t theirs but they mistakenly extended the garage into land that wasn’t theirs.  Lutz knew he was gardening on land that wasn’t his.  However, the gardening was Lutz’ livelihood.  They also had a lot of odds and ends strewn on the land.
· Court rejects Charlie’s house as establishing adverse possession because it was in bad faith and they rejected the garage because they weren’t hostile since it was accidental.  So, what is adverse possession???
· Court says that there is no evidence that they’ve improved the land – describe Charlie’s house as a shack and said that the chicken coop was not enough. The essential elements of proof are: (1) substantial enclosure and (1) usually cultivated or improved.  
· All the neighbors thought it was the Lutz’ property.  However, there was a prior lawsuit where the Lutzes conceded that it wasn’t adverse possession. 

· Dissent: Lutz cleared truck farm of “substantial size” and worked it continuously. Nearly all land cultivated. For 35 years, adversely possessed. Intended to acquire and use property as his own. Admission in prior lawsuit merely reflected bad legal advice.
· Context matters – look at the people.  Court though they were trash.

· Mannillo v. Gorski:  (NJ 1969) D built concrete steps that encroached on P’s land by 15 inches.
· Lays out two doctrines:

· Maine Doctrine: In order for possession to be adverse, the intention to claim land must be absolute. Ignorance does not establish adverse possession because it lacks the indispensable element of hostility.

· Connecticut Doctrine: The very act of entry and possession is an assertion of title and a denial of the title of all others. Thus, it does not matter whether the possessor was mistaken.

· Chooses Connecticut Doctrine over Maine doctrine because it unfairly rewards the intentional wrongdoer.  Instead, looks to Open & Notorious – where possession of the land is obvious, owner is presumed to have knowledge of adverse occupancy.  But when encroachment is not clear and apparent to the naked eye but requires a survey, knowledge is not presumed.

· However this rule gives the party an incentive to lie about awareness over encroachments – the trespassee can pretend they didn’t know about the incursion.
· Warsaw v. Chicago Metallic Ceilings (CA Court of Appeals):  Two neighboring commercial properties.  P did not have enough room for the loading dock.  P used a portion of the defendant’s property as a truck turn around for the loading dock.  
· Court imposed liability rule, that P has to pay for the land.  Innocent takers of property are required to pay just and reasonable compensation.  

· Overturned, but Strahilevitz likes this idea.

· Howard v. Kunto: (Court of Appeals of WA 1970), A series of houses were built where each neighbor actually had title to the property next door. These titles were conveyed several times, before Kunto ended up with one. Kunto’s immediate predecessor had faulty survey which confirmed validity of title. In 1960, Howard discovered the discrepancy, he owned the land under Moyer’s house and Moyer owned land under Kunto’s house. Moyer and Howard traded title, so Howard ended up with the title to Kunto’s house and then Howard sued Kunto to quiet title.
· The court held that seasonal use can be adverse possession if that is the normal use of the neighborhood.  
· Court allowed the tacking of the deed if there was intent to transfer the land.  Statute of limitations does not start anew with each new owner.

· Must be in privity.  Can only be in privity if there is a voluntary transfer but not if a second adverse possessor forces the first adverse possessor off the land.

· Quintessential good faith adverse possession case.  The court is trying to have an efficient outcome to avoid having the whole neighborhood move.  Context – everyone had color of title and was acting as though they had title.  Kuntos and everyone else made an honest mistake and Howard was a malicious wrongdoer.  
· The Kuntos were the new people on the block and that is probably why Howard went after them instead of the Moyers because (1) the Moyers had been around long enough to possibly to establish adverse possession and (2) because neighborly goodwill had been built up.
· Ad Coleum Doctrine: Ownership of the soil also includes what is above and below the land. Marengo Cave Co. v. Ross: Two owners owned land above a cave. One owner had the mouth on his property and began to sell tickets to view cave. When second owner discovered that the cave was over his property, even though the statute of limitations expired, he successfully sued because possession was not open and notorious.  

· Three additional doctrines can also resolve boundary disputes:

· Doctrine of Agreed Boundaries – If neighbors have an oral agreement to settle what the true boundary is, the matter is enforceable if that line is accepted for a long period of time.

· Doctrine of Acquiescence – Long acquiescence, even for a time shorter than the statute of limitations, is evidence of agreement between parties fixing a boundary line.

· Doctrine of Estoppel – when one neighbor makes indications of the location of a common boundary and the other neighbor changes her position in reliance on those representations, the first neighbor is estopped to deny the validity of his statements or acts. Estoppel has also been applied when one neighbor remains silent.
G.  Adverse Possession of Chattels

· O’Keefe v. Snyder:  (NJ 1980) O’Keeffe painted Cliffs, Seaweed and Framents, which were stolen from a New York gallery operated by her late husband in spring 1946. O’Keeffe kept silent, did not report thefts, but did discuss with members of art world. In 1972, she reported theft to registry of stolen paintings. In 1976, she discovered them in Snyder’s gallery. Snyder had bought them from a man who inherited them from father. In 1968, they were displayed for one day at JCC in Trenton. Whether Snyder adversely possessed the paintings depends on when O’Keeffe had notice of their location such that her cause of action were accrued.
· “Discovery Rule” – A cause of action does not accrue until the injured party discovers, or through reasonable diligence should have discovered, facts that form the basis of a cause of action.
· For chattel it is difficult to have open and notorious display.  For art, only public display is sufficient to alert the true owner and to start the statute of limitations.  However, was the Trenton Jewish Center really public enough to be open and notorious?
· Burden shifted from possessor to “true owner.” True owner has to prove that she exercised due diligence in trying to locate missing chattel. This differs from adverse possession of land, where possessor has burden of proof.

· Due diligence – varies with item.  For art, it might have been enough to talk to the art world rather than to report it to the police due to the uniqueness of the item.

· True Owner is the lowest cost damage avoider because he knows that the paintings are stolen.  In this case, O’Keefe knew for decades that the paintings were stolen.
· Doctrine of Market Overt – European Countries – Bona fide purchaser can gain good title from a thief if the sale in question takes place in an open market.  

H.  Acquisition by Gift – There must be a delivery and manifest intent of giving the gift.  Intention can be shown by oral evidence but delivery must be shown through constructive acts.
· Manual Delivery – hand over actual property.
· Constructive delivery is handing over a key or another object that gives the donee access to the property.

· Symbolic delivery is handing over a written instrument declaring a gift of the item in question.

Aimed at requiring people to feel the “wrench of delivery.”  There are also two different types of gifts – inter vivos and causa mortis.  Causa mortis (deathbed) gifts are disfavored because of preference for wills and concern over fraud.  Recovery from deathbed illness revokes gift.
· Hocks v. Jeremiah (OR 1988):  Robert Hocks and his sister Joan jointly rented a safe deposit box. Robert planned to give Joan all items in the safe deposit box.  In a restaurant, Robert handed $5000 in bearer bonds to his sister saying that he wanted to give them to her.  Joan put the bonds in the safe deposit box. Over the years, Robert added 22 more bonds, but Joan never went to the box.  Robert placed a handwritten note in the box saying that the contents of the safety deposit box belonged to Joan.
· Items that can be handed over must be physically given to a person if they are a gift.  Thus, Joan was only entitled to the first four bonds that he physically handed to her.  The other bonds were not hers, even if they had joint ownership of the box.
· Newman v. Bost: (NC 1898) Causa mortis gift.  When Van Pelt was on his death bed, Julia Newman says that he gave her an insurance policy, valuable papers, furniture, and a bureau.  Said he wanted her to have everything in the house.  All he did was give her keys.
· Because he handed her the keys he could have easily handed the insurance policy to her.  Court skeptical because Van Pelt does not even mention the insurance policy.  (However, as Strahilevitz points out, Julia was honest in her detailed account of what Van Pelt gave her and what he didn’t – she could have taken the policy and pretended that he handed it to her).
· Court gave Newman the right to the bureau because of constructive delivery.  Also gave her the furniture in her bedroom.  Court could not concoct a legal rule that would give her the piano without also giving her the insurance policy.

· Formalist Opinion:  Symbolic delivery is not sufficient delivery for things that can be practicably delivered. However, constructive delivery is sufficient to establish possession for items that can be manually delivered.

· Gruen v. Gruen:  (NY 1986) Son gets remainder of a valuable Klimt painting.  Father tries to avoid inheritance tax by not including it in the will.  He sent two other letters together, instructing destruction of the original letter in order to get around a tax loophole. The second letter was a substitute gift letter, also specifying how the elder Gruen intended to retain life estate.
· The court held that a gift was made.  They looked to three requirements for making a gift: (1) Intent – letters show this – he wrote various letters and he talked to a lawyer about it, (2) Delivery – manual delivery not practical because son was in a different state.  Letters were enough for a symbolic delivery, and (3) Acceptance - Law presumes that the donee accepts an expensive gift unless he explicitly refuses it.
· Delivery must be tailored to the case. 

II. The Common and Externalities
A.  Tragedy of the Commons – Garret Hardin, “The Problem of the Commons” – Arises when it is in the individuals’ interest to consume a common resource, but it is not in the collective interest to have that resource consumed.  “Individuals locked into the logic of the commons are free only to bring on universal ruin.” (127).  Hardin argues that people avoid reforms because of two unconscious assumptions – that the status quo is perfect or that the choice is between reform and no action, so we wait for a perfect alternative. We need to realize that the status quo itself is action so that you can look to reform much more easily.  Solutions:
1. Creation of private property (benefit: all the harms are felt by each person; cost: fences)

2. Written agreement among users (cost: law enforcement, research to figure out optimum number of cows)
3. Norms (no written laws or rules for number of cattle raised.  If you raise too many cattle, there are reputation costs)
Caveat – property regimes are usually multi-layered.  Three types of property regimes: (1) private, (2) open access, and (3) communal.

· Missouri v. Illinois: (SCOTUS 1906) Illinois was dumping pollutants into the Mississippi River and St. Louis complained.
· Court gave a judgment for Chicago because other places could have polluted the river, but Strahilevitz says that the court should have made Chicago internalize the externalities.  

· Super-tragedy of the commons.  Illinois gets all the benefits and does not suffer the losses whereas Missouri suffered all the losses but got no benefits.  
· Maine Lobstermen - Acheson
· Lobstermen used a hybrid of private and community elements.  Private – traps are individually owned, older men have rights to prime areas, and the revenue is private.  As a community they own the water and they can exclude people from the gangs.
· When deciding on a property regime, need to take into account the nature of the resource.  An open regime would lead to over-fishing because lobstermen want to snatch lobster while they can.  A private property regime won’t work because you can’t mark the water.  Lobsters can move from your part to the next so it would create an incentive to grab them before someone else does.  However, the lobster might be too young and therefore won’t be as high quality.  
· Social norms enforce a communal property regime.  Part of the reason it works is because the community is very small.  This alternative to private property only works in this sort of limited setting where social capital is high.

· Problem – inefficient because they exclude people from outside, excluding new ideas.  Also the community is so small that there are no “super-nodes” who know other people outside of the community.  
· Matthews v. Bay Head (NJ 1984)   Bay Head association owns most of the dry sand, and some private owners own the rest.  The public wants access to the wet sand, but they can’t get to the wet sand because the assoc owns the dry sand.  
· Solution:  the public can use the dry sand, if they join the association.  But the membership has to be opened.  Anyone can join, but membership is not free.  They can still exclude poor people.  

· Public Trust Doctrine:  Originally from Roman Law and applies to water.  But has been extended elsewhere.

· With respect to public beaches, Matthews holds that public trust doctrine does several things: guarantees public access to wet sand, b/c of this requirement to wet sand public also must get reasonable access to the dry sand.
· Public Trust Doctrine:  Sax – People try to impose three kinds of restrictions on governmental authority over public trust: (1) must be made available to the general public, (2) may not be sold even for the fair cash value, and (3) the property must be maintained for certain types of uses. (Grant Park Examples).
· Reasons for public trust – certain interests are so particularly gifts of nature that they ought to be reserved for everyone (e.g. national parks), certain interests have a peculiar public nature that makes their adaptation to private use inappropriate (e.g. water), certain interests are so intrinsically important to every citizen that a particular group should not be allowed to control them.
· Illinois Central Railroad Company v. Illinois (SCOTUS):  Illinois legislature made an extensive grant of valuable submerged lands to the Illinois Central RR in 1869.  Grant included land along the shore of Lake Michigan extending to the Chicago business district, totaling 1000 acres.  In 1873 the legislature changed its mind and repealed the land grant, bringing an action declaring it invalid.
· States hold title in the public trust over certain lands that cannot be sold in order to insure that people can enjoy the navigation of waters, carry on commerce, and have the freedom to fish, free from private obstruction.  It is beyond the power of the legislature to convey land in the public trust.
B.  Coase Theorum: (1) Strong version of the Coase Theorem: legal rules will have no effect on the allocation of resources.  (2) Weak version of the Coase Theorem: This is an efficiency proposition – regardless of legal entitlements, in a world with no transaction costs, individuals would bargain with each other to gain the most from trade, (3) Reality:  If the law minimizes transaction costs, it encourages Coasian bargaining.
· Criticism – there are always transaction costs, these transaction costs alter outcomes, as these transaction costs increase fewer deals get done, and the clearer the legal entitlement the easier it is for the deal to get done.  Also bounded rationality/willpower/self-interest causes people to overestimate their bargaining position or ill will comes into play. 
·  Missouri v. Illinois – because no legal entitlement, not clear what “reasonable” means and there are high transaction costs.

· Wrigley Field and the Rooftop Owners: Assuming a sliding scale between how many seats Wrigley adds and how much rooftop view is blocked, in a world absent transaction costs, the parties would negotiate to maximize value.  Doesn’t matter if Cubs have injunction against rooftop owners or rooftop owners have injunction against Cubs, they’ll bargain around the law.  But with transaction costs, there’s a difference between the two parties because the rooftop owners aren’t one unified entity. The more seats built, the higher the transaction costs because more rooftop owners are affected. The parties remain focused on marginal costs in bargaining. The transaction costs would be split by the parties, but not always evenly.
· A Behavioral Approach to law and Economics – Jolls, Sunstein, and Thaler:  Economists worry about opportunity cost, but they don’t think about sunk costs that don’t affect decisions on prices and quantity. However, in tests, it looks as though sunk costs matter a lot. People also don’t always act in unbounded self-interest.  Pitfall of Coase Theorem:  Coase says that the assignment of legal entitlement will not influence the ultimate allocation of that entitlement when transaction costs and wealth effects are zero. However, because of bounded rationality, people are hesitant to reach mutually advantageous deals once people have received a court judgment – unwilling to negotiate with the opposing party because they are unwilling to confer advantages on opponents.  
· Bounded rationality – simple rules of thumb used to solve complex problems or deal with complex phenomena. Mental shortcuts

· Bounded willpower – people have limits on their ability to curb impulses, even when in their own interest

· Bounded self-interest – People sometimes sacrifice self-interest for values such as fairness or punishing unfairness. Both nicer and more spiteful.

· Shasta County – Order Without Law: How Neighbors Settle Disputes – Ellickson.
· Coase says that people will look to formal law to determine entitlements and then they will resolve disputes in the shadow of legal rules. Because there are no transaction costs, no violation would be ignored. In Shasta County, there are obviously transaction costs. Conflicts are resolved “beyond the shadow of the law” not “in the shadow of the law.” A law of cooperation among neighbors governs conflict resolution, independent of legal entitlement

· When trespass is out of control, self- help is the preferred way of dealing with infractions. Gossip plays a strong role as well as occasional violence and threats of violence. Complaints to public officials looms large – particularly to the county supervisor. In kind payments are discouraged. Litigation is taboo because people are very concerned about being good neighbors.
· Basically it is reciprocity stemming from an iterated series of interactions – low population density means you constantly expect to deal with the same people.  Formal law is trumped by norms – good neighbors means no lawsuits.

· Schild v. Rubin (CA Court of Appeals):  Neighbors in suburban Encino sue each other over a 13 year old boy’s basketball playing. Encino is not a stable community.  There are lots of people moving in and out.  These people have a big wall separating them and they do not work with one another.  They are completely disconnected and have tried to wall themselves off from one another to get away from everyone else.  Contrast with Shasta County.

· Court says:  “People who live in organized communities must of necessity suffer some inconvenience and annoyance from their neighbors and must submit to annoyances consequent upon the reasonable use of property by others.”

· Judge chastises Schild and Rubin, who are both successful attorneys.  However, it doesn’t appear to have affected their professional reputations.
· Ternant v. Boudreau (Supreme Court of LA): Grave robbers stole jewelry from the grave of Dorthee Le Gros, the deceased wife of Vincent Ternant.  D is LeGros’ only child and claims the jewelry as his heir.  P is Vincent Ternant’s widow, claims the jewelry due to the fact that Ternant purchased the Defendant’s hereditary rights for $30,000 after LeGros’ death.   The jewels in this lawsuit belonged to LeGros prior to her marriage to Ternant. Because the jewels were buried with her, there was clearly no intention that they see the light of day again. Defendant contends that these jewels were not part of the sale.

· The court held that if a purchaser knows that certain items are exist and they are an integral part of a lump sum sale, even if entombed. If the purchaser did not know of the items and they appeared after the lump sum sale, then the seller would have a right to the items since the purchaser didn’t know they existed.  Thus P wins because the jewels were part of the property that was sold.
· Strahilevitz criticizes court because: (1) Social norms against grave-digging drove Boudreau’s actions, not the law.  He surely didn’t think he had the right to take those jewels, norms drove his social expectations; (2) by treating these jewels as ordinary property and non special property the court is undermining a powerful norm against grave robbing.  Grave robbing is not Lockean behavior that we want to encourage; and (3) Court could have still used social norms to get a better result—that these jewels belonged to Boudreau but they were inalienable.  After all, it is extremely rare for heirs to unearth bodies to dig up jewels.  Strangers have less reason to do so—so if they own the title maybe they will unearth the jewels versus some relative/descendent

· Law firm as a type of commons: must determine which rules will maximize efficiency and prevent tragedy of commons.  Law firms are based on the development of money and prestige. Different members of the firm contribute different amounts of each and use different incentives to get partners/associates to generate each. Firm-specific capitol is the amount by which the total value of the firm exceeds the sum of the individual attorneys’ values; may include goodwill, synergy from teamwork and different areas of expertise. Firms police to keep slackers from free riding on the firms’ public capitol. Firm-specific capitol will rise and fall with things like reputation, one high profile client can make or break.  

· The Portfolio Theory: Economic diversification is likely to maximize long-term economic benefits. Allows firms to survive the lean times b/c variety of specialties.  (Cravath – the egalitarian law firm) 

· Each partner’s compensation depends on class at the law firm. (Lock step), Promotes partners from w/in. Best of the associates. No laterals, hire lawyers only of a certain type. WASP males. Lack of new ideas, high loyalty. Security of top firm. Everyone works hard. High profits at partner level. Very strong firm culture. Slackers get weeded out. No flexibility; half-time partners, etc.  Doesn’t reward social/familial connections, bringing in clients.  

· Cravath cultivated the powerful social norm of sharing resources and wealth through exclusion, even if it is at the expense of innovation.  
· Agency Theory: An agent is likely to act in own best interest, not best interest of the firm. (Finley Kumble – the anti-egalitarian law firm)

· Making rain is prime motivator in the firm. Commission for fees. No concern about free-riders, because they make no money if don’t bring in clients.  Norms of competition: Individualism, egoism, bottom-line oriented. No Neighborliness.  No incentive to put collective good above individual good. No firm-specific capital. No workhorse partners b/c they don’t get well-compensated. Vote with their feet; go where there’s money.
· Essentially this is the commons gone awry.  Unlike lock-step, where there is a strong disincentive to jump ship, a “to each his own” mentality makes partners disloyal.
III. Nuisance:  As a general rule an owner is free to use his land as he sees fit, but this freedom is not unlimited.  Land can not be used in a manner that injures the land of others.    
A. Melamed and Calabresi: “Property Rules, Liability Rules, and Inalienability” – The Law must decide which of conflicting parties is entitled to prevail. Decisions boil down to the conflict btwn the entitlement to make noise versus the entitlement to have silence, the entitlement to pollute versus the entitlement to breath clean air.
· Property rule is where someone gets full use of their property and you can engage in Coasian bargaining and the price is set by those two players.

· Best when transaction costs are low because negotiation will produce the most efficient outcome.

· Where there are low transaction costs and high assessment costs, the market will correct for mistakes.

· Liability rule is where the court sets the price.  Some examples of when the law switches from property rule to liability rule protection are when it:  (a) entitles a single concurrent owner to force a partition sale of co-owned real estate, (b) provides only monetary relief to owners of lands flooded by a millpond created by a private dam, (c) restricts nuisance plaintiffs to the remedy of damages, (d) eminent domain.  
· Best where there are high transaction costs and low assessment costs because the state can most efficiently figure it out. 

· The advantage of a liability rule is that it prevents hold-outs and free rider problems.  This is because the state sets the price and you don’t need to negotiate.
· Inalienability is when a transfer between a willing buyer and a willing seller is not permitted. Inalienability protects both the entitlement and limits the entitlement.
· To determine who gets the property or liability rule, apply the following test:  (1) Decide who it makes sense to give the entitlement to.  (2) Then once you’ve decided that, think about property rules and liability rules.  As a general matter we want to give an entitlement to O so as not to privilege trespassing.  (3) Then compare whether we like a property rule or a liability rule better.
· Cellphone example:

· Property rule protection for class: student pays class for the privilege of having cell phone ring.

· Property rule protection for student: class has to pay student to shut off the phone – high transaction costs, prone to holdouts
· Liability rule protection for the class: class has right to enforce silence.  If cell phone goes off, professor imposes penalty (average harm to class)  
· Liability rule protection for student: student has right to have phone ring, but class can take away student’s right if it pays student when it takes away his right – high transaction costs.
· Entitlements in nuisance pollution control where T is the polluter, M is the neighbor:  Entitlement goes to the person who is not the lowest cost damage avoider.  
· Property rule for M: M enjoins T; T pays M to let him pollute.

· Property rule for T: T’s pollution not nuisance to M; T will pollute unless M pays him off.

· Liability rule for M: Nuisance found but remedy limited to damages;  T may pollute but must compensate M for damages
· Liability rule for T: M may stop T from polluting but if he does he must compensate T. 
B.  Liability and Property Rules in Action

· Pile v. Pedrick (PA 1895):  Surveyor messed up the location of the line. Built according to survey and the stones used in the foundation project 1 3/8 inches into the plaintiff’s land.  Pedrick offered to make it a party wall by agreement and give the Plaintiffs free use. Plaintiffs refuse.  Pile also refused to allow Pedrick to chip the wall to size.  
· Holding: First case, property rule went to Pile.  He should have asked for an amount lower than the expense required to tear down the wall.  Second case, property rule went to Pedrick for one year.  Pedrick can say that if you really want to get rid of the wall, you have to allow me on the property to chip away the inch.  Otherwise, Pedrick is riding out the year.  


· Pile was the lowest cost damage avoider and unreasonable.  Strahilevitz says that the court should have given Pile the liability rule (Pedrick can have the wall and must compensate Pile for damages) since assessment costs were really low – the damage was minor and the solution was either a low pay-off or allowing Pedrick to go on his property to chip down the wall.  
· Could argue though that the liability rule should go to Pedrick, where Pile would have to pay Pedrick to kick him off the land because Pile should be punished for being so unreasonable.  

· Raab v. Casper (CA 1975):  In 1970, defendants started building a cabin and had completed nearly $2000 when the plaintiffs informed them that they might be building on the plaintiff’s land. Defendants continued to build anyway. Good Faith Improver legislation grants equity but denies injunctive relief for innocent encroachers whose encroachments would be very costly to remove, as long as they don’t irreparably damage the injured landowner.  Good faith law adds element of degree of negligence to the good faith requirement. This good faith calls for care as well as honesty.  
· The Court held that the lower court should take into account the negligence aspect of the good faith requirement. Casper’s good faith was transformed by the warning and he should have contracted a surveyor. The lower court decision was reversed for failing to make a finding on negligence. 

· Court gave a property rule to the plaintiffs because the Caspers acted in bad faith.  Other options:
· The court could have given liability rule protection to Raab – have Casper pay for the land, but inefficient to knock down the house.
· The court could have given the liability rule protection to Raab – Casper can buy the house and the land under it.
· Essentially a liability rule is weaker protection that gives the wrongdoer the right to infringe on someone else’s property as long as they are willing to pay a judicially determined fee for the right to do so.  

· When would there be a property rule for the trespasser?  If there is good faith and no negligence, we can give property rule to the trespasser but require the trespasser to provide payment.  The trespasser can get property rule protection if he is willing to pay.

C.  Nuisance Defined:  (1) Special type of harm that interferes with the interest of an owner, tenant or other land occupant in the use and enjoyment of land.  The utility of the defendant’s conduct is increasingly considered in determining whether nuisance liability exists.  (2) Nuisance involves conduct other than a physical entry that interferes with the use or enjoyment of land – e.g. producing dust, fumes, gases, light, noise, odors, shadow, smoke, or vibration.
· Private Nuisance:  Arises when one uses his land in a manner that injures a private owner or occupant in the use or enjoyment of that person’s land.
· Nuisance per se:  act or condition that is always considered a nuisance regardless of the surrounding circumstances.  This is typically an activity that is prohibited by law.

· Nuisance per accidens:  A nuisance that is only a nuisance because of the surrounding circumstances, such as its location and manner of occupation.  This is the bulk of nuisance law.  

· Public Nuisance:  Any activity that interferes with the rights of the public in general, usually by threatening the public health, safety or morals.  

· Looks to (1) whether the conduct involves a serious interference with the public health, safety, peace, comfort, or convenience; (2) whether the conduct is prohibited by a statute, ordinance, or regulation; and (3) whether the conduct is continuing or permanent and has a significant effect on the public right.

· Typical plaintiff is the city or government.  Private parties can only sue on a public nuisance theory if there is a special injury. 

· Judges resolve conflicting land uses under the maxim sic utere tuo ut alienum non laedas (sic utere) – One should use one’s own property in a way so as not to injure the property of another.

· In order to show a nuisance P must prove that D’s conduct produced an (1) intentional, (2) nontrespassory, (3) unreasonable, (4) and substantial interference (5) with the use and enjoyment of the plaintiff’s land.  

· Intentional:  Conduct is intentional if D acts for the purpose of causing the harm or if he knows that the harm is resulting or is substantially certain to result from his conduct.  (See Morgan v. High Penn Oil)

· Nontrespassory:  Not a physical entry or intrusion.

· Unreasonable:  Three approaches: (1) gravity of the harm; (2) multi-factor analysis including character of neighborhood, proximity to plaintiff’s property, frequency, continuity, and duration; (3) multi-factor analyis + consideration of the utility of D’s conduct.

· Restatement Approach:  Balance of Utilities Test:  a use was unreasonable unless the utility of the actor’s conduct outweighed the gravity of the harm.  Five factors are considered: (1) the extent of the harm, (2) the character of the harm, (3) the social value of P’s use and enjoyment, (4) the suitability of the particular use or enjoyment invaded to the character of the locality, and (5) the burden of P in avoiding the harm.
· Restatement Second added an alternative test for unreasonableness that was a lot like the old gravity of harm test – did not look at utility.

· Substantial Interference: Nuisance law does not protect hypersensitive people – must disturb a normal person.  Nuisance law protects normal uses, but not abnormally sensitive ones.  Meaning, the nuisance must arise from the D’s actions and not as a result of P’s abnormally sensitive uses.  

· Defenses against nuisance claim: (1) if D has continued the nuisance for a sufficiently long period of time to have acquired a prescriptive easement, (2) statute of limitations, (3) coming to the nuisance, (4) modern right-to-farm statutes.

· There are four rules for dealing with nuisance. Conventionally, three of those views are preeminent: (1) grant the plaintiff injunctive relief – property rule for Neighbor (Morgan, Estancias), (2) let the activity continue if the defendant pays damages – Liability rule for polluter (Boomer), (3) let the activity continue by denying all relief – property rule for polluter. (4) A FOURTH rule has been developed: abate the activity if the plaintiff pays damages – Liability rule for Neighbor (Spur Industries). This was developed at the same time as Calabresi and Melamed’s article (see above). 

· Morgan v. High Penn Oil (NC 1953):  The oil refinery was located 1000 feet from plaintiff’s property.  Plaintiff purchased the factory years before the refinery was opened.  For some hours on two to three days each week, the refinery emitted great quantities of nauseating gas and odors onto the plaintiffs’ property and other lands within 1.75 and 2 miles of the refinery.  The gas and odors sickened ordinary people.

· The Court held that the High Penn Oil Co. intentionally and unreasonably caused noxious gases and odors to enter the plaintiffs’ property so that it impaired their use and enjoyment of land in a substantial manner. There is enough evidence to show a private nuisance, entitling the plaintiffs to mandatory or prohibitory injunctive relief that would prevent the High Penn Oil Company from continuing the nuisance. 
· Substantiality Test:  The nuisance has to create a big negative externality.  The Restatement gives two possible interpretations:  (1) ordinary person test and (2) How abnormal the use is – if everyone is doing it, it probably is not a nuisance.  
· Boomer v. Atlantic Cement Co. (Court of Appeals, NY):  D operates a Cement plant near Albany.  P seeking injunction and damages for injury to property from dirt, smoke, and vibration from the plant.  Cement plants are obvious sources of air pollution.  Total damage to plaintiffs’ property is relatively small compared to the value of the defendant’s operation.  Traditional rule: where a nuisance has been found and where there has been any substantial damage shown by the party complaining an injunction will be granted. In NYS, a nuisance will be enjoined even if there is a marked disparity between the economic consequences of the injunction and the nuisance.

· Court rejected traditional rule (property rule for the neighbors) and instead awarded Plaintiffs compensatory damages for their injuries to date and authorized them to bring further lawsuits (liability rule for polluter).  The court laid out these alternatives:

· Since the injunction had been denied, the plaintiff could repeatedly sue for damages as further damage is incurred.

· The court says that the parties could settle the private litigation if the defendant paid enough money – the pressure of an injunction closing the plant would pressure the defendant into paying. 

· This is a universal problem where cement is made and research is beyond the defendant’s control, so the injunction couldn’t give a specified time limit for resolving the problem before the industry is closed. But this may seem to do justice to both parties.

· Permanent damages to plaintiff – this would reasonably spur research for improved technologies to minimize nuisance.

· Significance of Boomer – Traditionally, courts had 2 options: (1) find no nuisance or (2) issue an injunction, either closing a valuable factory or forcing D to pay P a windfall settlement to avoid closing the factory.  Added a third option: (3) payment of permanent damages in lieu of an injunction, shifting the balancing standard from liability analysis to remedy analysis. 
· Paying permanent damages was cheaper than closing a valuable plant and sacrificing hundreds of jobs.  This also allowed the parties to avoid the huge expense of paying lawyers to develop an alternative payout solution, had the injunction been issued.  

· Who is the lowest cost damage avoider?  Who should pay the cost of the nuisance?

· Estancias Dallas Corp. v. Schultz: (Court of Civil Appeals, TX): P brought suit to permanently enjoin D from operating the apartment complex’ supremely loud air conditioning unit next to their residence.  Complained that since the apartment complex was built, their property values had halved.

· Court held that because, after balancing the equities, there is little evidence that the apartment complex greatly benefited the public and the air conditioning unit could be replaced, the injunction should be awarded.  (Property rule protection for neighbors)
· The granting of the injunction to the Schultzes doesn’t need to be the final resolution because the plaintiff can sell the injunction if the defendant is willing to pay a good price for the plaintiff’s consent to its dissolution.

· Two party cases like Estancias are more likely to lead to negotiations than cases like Boomer, where there are a lot of parties due to free-rider or hold-out problem.

· Spur Industries v. Del E. Webb Development Co.:  D operated a commercial feedlot for up to 30,000 cattle in an agricultural area.  P later developed a residential community on nearby land he purchased at a really low price and sued to enjoin the feedlot as a nuisance because of the flies and odor.  Spur’s operation was a public nuisance under statute.
· The Court held that Del Webb is entitled to the injunction, not because of blamelessness, but because of the damage to the residents of Sun City. Since he knowingly took advantage of the low prices in the rural area, he must indemnify Spur for the reasonable cost of moving and shutting down. This relief is limited to cases where the developer can foresee the problems of moving into a previously agricultural or industrial area.

· Court is very concerned about the first in time aspect of the case.  They think that Webb did something wrong.  However, land use changes all the time.  Also, the feedlot was there when Webb bought the land, but Spur greatly expanded it, tripling the size of the nuisance.  

D.  Nuisance and Environmental Concerns

· “Environmental Protection: Explaining Market Mechanisms” – Thomas Merrill.

· Command and control refers to placing uniform standards of performance on pollution sources. All sources are required to comply unless granted a variance.

· Market mechanisms impose a money charge on a quantity of emission over a given unit of time. Or permits can be purchased or given. Under market mechanisms firms can choose whether to pay the pollution charge or not pollute.

· In environmental policy, there has been an attempt to replace command and control with market mechanisms.  Emissions trading is efficient because the parties who can lower their emissions easily do so and those who cannot lower their emissions easily will not do so, but will buy emissions credits from others.  Unions prefer command and control because the less efficient polluting factories are also the most labor intensive.  Environmentalists also prefer command and control because market mechanisms make no moral statement about pollution and instead you can pollute if you want as long as you pay for it.
IV.  Freehold Estates:  Fee simple absolute, fee simple defeasible (determinable, subject to condition subsequent, subject to executory limitation), fee tail and life estates.  (See Property Interests outline for explanation of different kinds of freehold estates.)
A.  Life Estates:  Life estate supplanted the fee tail as a device for controlling inheritance. With life estates, land is conveyed for the duration of the life tenant’s life.
· White v. Brown (TN):  Jessie Lide left a holographic will (handwritten) which left her home to Evelyn White to live in and not be sold and she left her personal property to the executrix of the will, Sandra White Perry. She again stated that the house was not to be sold.  Chapter 33 of the Public Acts of 1851 said that all transfers were to be considered fee simple unless expressly stated or necessarily implied in the will.  Mrs. White claims that she and her daughter are vested with fee simple in the home.  Ds, Lide’s nephews and nieces, claim that White has a mere life estate.
· The court held that Lide did not evidence a clear intent to pass only a life estate in a sufficient way so as to overcome the strong presumption that fee simple was conveyed. Her attempt to restrain alienation was declared void as inconsistent with the estate and contrary to public policy.

· Court applies the canon of construction that the testator intends to give away everything she owns.  

· Court strongly disfavors “dead hand” restraints on alienation because (1) they make property unmarketable, (2) perpetuate the concentration of wealth because it is impossible to sell property and consume proceeds, (3) discourages improvements because owners won’t bother improving land if they cannot sell it, and (4) prevents creditors from reaching property. 

· Dissent argues that Lide clearly intended to create a life estate – she knew how to transfer property since she gave Sandra White Perry all her personal property.  This reading does not require striking language.  Problem, however – public policy.

· Strahilevitz said that it could be read as a fee simple subject to condition subsequent.  The restraint is that White must live in the house. 

· Baker v. Weedon (MS):  Weedon left his property to wife #3, Anna, as a life estate. The remaindership went to Anna’s children, but if she had “no issue” (she was childless) then the property went to his grandchildren.  Grandchildren found out about the remaindership when the highway department offered to buy a right of way through the land. The right of way was purchased for $20,000. Anna got $7500.  Anna is old and poor and wants to sell the property, but the grandchildren want to wait to sell the property until after the highway is built because it will be more valuable.
· The court held that while the sale would really make Anna better off, the sale would cause great financial loss to the remaindermen.  The sale is to be made only if the parties cannot agree on a way to get sufficient funds for Anna’s reasonable needs.  In other words, the court proposes an intermediate solution – sell some land now and some land later.
· Strahilevitz says that the assumption that the land will double in value in four years is implausible.  Remaindermen are probably wildly optimistic.

· Strahilevitz points out that since the land first went to Anna and her issue, and Weedon gave only a contingent remainder to the grandchildren, Weedon probably cared more about Anna’s well-being than about the grandchildren.

· Problems with life estate – life tenants cannot sell a fee simple unless all other parties with interests in the property agree. Property can be leased though. Problem for life tenants securing mortgages because banks don’t lend money with a life estate as security. Removing buildings or taking out minerals might be waste, which is prohibited. Life tenant is not under obligation to insure life estate, but if he does so and the building burns down, the life tenant is entitled to the proceeds.

· Life tenants can be protected through creating a trust. The trustee holds legal fee simple and as the property manager the property can pay all the income to the life tenant or the life tenant can have possession. A life tenant can also be made trustee, owing fiduciary duties to herself and the remainderman. If Anna in Baker v. Weedon, were trustee she could sell the property and invest the proceeds in stocks and bonds and pay herself income from them.

· Waste:  The law of waste is relevant when two or more persons have possessory rights over property at the same time. Basically, the land cannot be used in ways that do not maximize the property’s value. This emerged because life tenants will have an incentive to maximize the present value of land rather than the future value. This is to prevent the excessive depreciation of property for the remainderman.

· Affirmative Waste:  liability resulting from uses that are injurious to the value of the property.

· Minerals can be extracted if they had previously been extracted.  Same with husbandry. 

· Permissive Waste:  failure to take reasonable care of the property.

B.  Fee simple defeasible:  The linguistic difference between fee simple determinable and fee simple subject to condition subsequent is very subtle.   Fee simple determinable is distinguished by words of time – “so long as,” “while,” “during” – and fee simple subject to condition subsequent is distinguished by words of event or condition – “on condition that,” “but if,” “provided however.”
· Mahrenholz v. School Board (Appellate Court of IL):  W.E. and Jennie Hutton executed a warranty deed conveying 1.5 out of 40 acres of land to the School District. The deed said: “this land to be used for school purpose only; otherwise to revert to Grantors herein.”  The deed, which purported to convey the reversionary interest in the school land, was eventually conveyed to Mahrenholz.  In 1973, the land was used for storage purposes only.  In 1977, Harry Hutton, W.E. and Jennie’s son, conveyed his interest in the school property to Mahrenholz.   Rule that reverter and right of entry cannot be conveyed inter vivos or in a will under IL statute.  However, they are inheritable. Harry inherited whatever right his parents had.  If Harry had a right to re-entry, he hadn’t exercised that right and it cannot be conveyed.  However, if he had a reverter, the land was his whenever classes ceased and that could be conveyed.  

· The court held that the original deed was a fee simple determinable with a right of reverter.
· In most American states, reverter and right of entry are transferable, but at common law, they were not transferable because they were “mere possibilities.” 

· Mountain Brow Lodge v. Toscano (CA):  Habendum clause of the deed said that the property is “restricted for the use and benefit of the second party, only; and in the event the same fails to be used by the second party or in the event of sale or transfer by the second party of all or any part of said lot, the same is to revert to the first parties herein…”  Lodge waits for the Toscanos to die and then moves to quiet title in fee simple.  Say that the restrictive language is an unacceptable restraint on alienation.  Respondents say that the deed was a fee simple subject to a condition subsequent.  

· Court says that it is a fee simple subject to a condition subsequent, even if the habendum clause used the word “revert.”  While a direct restraint on alienation is invalid, a restraint on use is valid.  The Lodge can negotiate a release and buy the future interest from the Toscanos’ heirs.  The majority also says that the land can be sold to other lodges.  The dissent disagrees – Strahilevitz thinks that the dissent is right on this point.  Could also sell the land to someone else with a reservation for use of the land by the Odd Fellow’s.  
· Ink v. City of Canton (OH):  The granting clause says that it is for use only as a public park and no purpose whatsoever. The habendum clause reads that if it isn’t used as a park, it reverts to the grantor and his heirs.  (Fee simple determinable) The State appropriated the land under eminent domain to build a highway and compensated Canton $130,822.
· The court held that when eminent domain changes the use of property from the use specified in the fee simple determinable, reverter comes in to play when the grantee has not paid for the property in order to avoid unfairly awarding grantees way more than they are due. However, the court can divide the award between the grantor and the grantee.   

· Main cases:  Could either have gone to the city or, if the eminent domain inflicts a reverter-triggering condition that would have would have happened in the immediate future, it would go to the grantor.  Court rejects both approaches.
· Court doesn’t follow the restatement in dividing the land between the grantor and the grantee.  But the court doesn’t want the city to get a windfall.  The city could only use the land for a park, which is a lower value use than the full market value, and the city did not pay for the land.  If the court gave the city all the money, it would be treating the land as if there were no restriction. Therefore, the Court says that the city’s determinable fee should be valued first and any amount of the full market value that exceeds its value for the specific park use only should go to the plaintiffs.

· The total value of the interests of the Inks and the City of Canton equal the full market value of the land. The value of the city’s fee simple determinable = value of the land as a public park discounted by the possibility of cessation of park use. The value of the possibility of reverter = the full market value of the land minus the probability that the reverter will never become possessory. The possibility of reverter is essentially worthless on the market. 
C. Rule Against Perpetuities:  Five Step Approach (see future interests outline)

1. Determine if the Rule applies to the future interest at issue:  either a contingent remainder, a vested remainder subject to open, or a contingent executory interest.  Does not apply to future interests retained by the transferor.
2. Decide when the perpetuities period begins:  Only a person who is alive when the instrument becomes legally effective can be a measuring life.
3. Determine what must happen for the interest to vest or forever fail to vest.

4. Identify the persons who can affect vesting. 
5. Test each relevant life to determine if any one validates the interest (what you are looking for us a person who will enable you to prove that the contingent will vest or fail to vest within the life of or at the death of, the person, or within 21 years after the death of the person).
· Jee v. Audley:  T gave £1000 to Hall and the issue of her body lawfully begotten and in default of such issue the £1000 is to be equally divided between the daughters then living of John and Elizabeth Jee.  This created a contingent executory interest, which depended on the survival of at least one Jee daughter.
· In order for vesting to occur, (1) Hall’s bloodline must expire and (2) at that time, there must be at least one living Jee daughter.  For the interest to fail, all four Jees must die before Hall’s bloodline ends.

· Mary Hall is not the validating life (the life that proves that the interest will vest or fail to vest) because she might have a Baby Hall and Baby Hall, born after T dies, might live 70 years, too late for the Jees’ interest to vest.  

· The Jees are not validating lives because of the possibility of an afterborn Jee daughter – the class of Jee daughters is not closed.

· What “might happen” principle:  Hall, Jees Parents, and the Jee daughters are all lives that can affect vesting but none of them can validate the interest because of the court assumes that 70 year old Mrs. Jee can have another daughter.  The problem is that Hall could have her first child a year after the will took effect.  One day later, Hall, the Jee parents, and the original Jee parents all die.  Baby Jee and Baby Hall survive.  More than 21 years after the deaths of all relevant lives, Baby Hall dies without having issue.  Baby Jee is still alive and the executory vests.  Because Baby Jee’s interest was still contingent 21 years after the death of all the relevant lives, the interest is void.  Need certainty as to whether the interest will vest or fail to vest 21 years after the death of the relevant lives.  

· The Unborn spouse problem - conveyances to unnamed widows are void because the widow might be born after the testator’s death and may outlive the relevant lives in being by more than 21 years. 

· Slothful Executor problem.  See Property Interests Outline. 
· Wait-and-See Period:  there are two types of wait and see periods.  (1) One group of states has adopted a period where the contingent interest is valid if it actually vests in the common law perpetuities period (21 years); (2) The Uniform Statutory Rule Against Perpetuities (USRAP) supersedes the common law Rule with a statutory Rule that provides for wait-and-see for 90 years rather than the common law perpetuities period.  Under USRAP a donor can comply either with the common law Rule against Perpetuities or with the 90 year wait and see period.  If an interest does not vest within 90 years, the contingent interest will be reformed by a court at the end of the 90 years to most closely approximate the dispositive plan of the donor and vest within 90 years.  However, the USRAP undermines the purpose of the RAP in allowing the dead hand to reach past one generation.
V.  Rights of Ownership
A.  Seller’s Duty to Disclose Defects:  Under caveat emptor, the seller had no duty to disclose latent defects to the buyer absent unusual circumstances.  However, in the common law tradition there is a sharp distinction between inaction (“nonfeasance”) and wrongful action (“misfeasance”).  Seller can remain silent, but cannot mislead the buyer by words or conduct.  Fraudulent misrepresentation is: (1) a false statement of material fact made by the seller to the buyer, (2) known to the seller to be false, (3) made with the intent to induce the buyer to purchase, (4) which the buyer justifiably relies on in deciding to purchase (5) to the buyer’s detriment or loss.  Modern rule:  A seller of residential property who knows of a hidden or “latent” defect in property that substantially affects the value or desirability of the property must disclose it to the buyer.  Most jurisdictions still follow the rule of caveat emptor for commercial property transactions.

· Stambovsky v. Ackley (NY):  Plaintiff contracted to purchase a house that was widely reputed to be haunted.  The seller and members of her family claimed to have seen poltergeists over nine years. Haunting well known – published in Reader’s Digest in 1977 and in the local press in 1982. In 1989, the house was included in a Nyack walking tour and described as a riverfront Victorian with a Ghost.  After finding out P wanted to get out of the deal.

· The Court reinstated the action for rescission of the contract because adhering to caveat emptor rule with regards to poltergeists is highly impractical because it is very difficult to detect haunting.  Haunting cannot be ascertained upon a reasonable inspection of the premises, unlike physical problems. The plaintiff, in this case, does not have an equal opportunity to obtain information.  The court also is penalizing D for cultivating the reputation that the house is haunted and then not passing on the information.  Requirement:  when the seller materially impairs the value of the contract and the information is peculiarly within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising due care, the nondisclosure allows the buyer to rescind.
· Problem with court’s reasoning – While finding actual ghosts is hard, the reputation was easily discoverable by asking any neighbor about the house in general terms – “Is there anything special I should know about that house?”

· The trend in many states is to reject caveat emptor altogether and mandate disclosure because it lowers transaction costs.  Under caveat emptor, prudent buyers must (1) pay for an expert inspection or (2) negotiate with the seller for an express warranty of the home’s condition.   However, the buyer is vulnerable because he might reasonably believe that the seller will disclose known defects, presumably equating nondisclosure with lying, or the defect might be so well-concealed that it can’t be discovered through inspection. But with a disclosure duty, the buyer can avoid self-protective remedies.  

· Material defects, physical or legal defects, and off-site conditions (e.g. toxic dump) must be disclosed.

· Defenses of caveat emptor – might lead to less litigation and the buyers are probably more inclined to believe their own information as compared to the seller’s information.  

B.  Warranties of Title:  Nowadays, many states have statutes providing for the use of a short form of deed that contains all the essential elements of a deed. Currently, in the US, there are three types of deeds: (1) General Warranty Deed – warrants title against all defects of title whether they came before or after the grantor took title; (2) Special Warranty Deed – warranties only against grantor’s own acts but not the acts of others; and (3) Quitclaim Deed – No warranties of any kind.  

· General Warranty Deed – provides the most title protection.  It contains six specific covenants of title that warrant against any defect in the grantor’s title.  If one of the title covenants is breached, the grantor is liable in damages.  If the purchase price has been reduced to compensate for a known title defect (e.g. an easement), the general warranty deed can still be used, with a specially drafted provision that the title covenants don’t extend to that particular provision.

· Covenant of Seisen – warrants that grantor owns the state that he is conveying

· Covenant of Right to Convey – Warrants that he has the right to convey the property.

· Covenant Against Encumbrances – Warrants that there are no encumbrances on the property (i.e. mortgage, lien, easements, covenants)

· Covenant of General Warranty – warrants that he will defend against lawful claims and will compensate the grantee for any loss that grantee might sustain by assertion of superior title.

· Covenant of Quiet Enjoyment – Warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title.

· Covenant of Further Assurances – Grantor promises that he will execute any other documents required to perfect the title conveyed.

· Special Warranty Deed – contains the same six covenants but applies them only to defects caused by acts or omissions of the grantor.  Special Warranty Deed affords no protection against the acts or omissions of third parties (e.g. a prior owner).  But these types of deeds are common in states where title insurance is common.
· Quitclaim Deed – has no title covenants.  Grantor does not warrant that he owns the property or that the title is good.  Conveys whatever right, title, or interest the grantor may have in the property.  Common use – to release a doubtful title claim.  Used to transfer title instead of a quiet title action to an adverse possessor who has filled all requirements or to transfer title following an involuntary (e.g. foreclosure) sale of property.  
· Deeds must (1) be in writing, (2) be signed by the grantor, (3) identify the grantor and grantee, (4) contain words of conveyance, and (5) describe the property. 

· Brown v. Lober (IL):  Bosts conveyed an 80 acre tract to James Brown and his wife by a general warranty deed containing no exceptions.  In 1974, the Browns contracted to sell mineral rights to Consolidated Coal Co. for $6000. Found out that the Browns owned only 1/3 of the mineral rights so the parties renegotiated for $2000 for 1/3 of the mineral rights.  10 year statute of limitations barred suit on present covenants so sued executor of the Bosts seeking $4000 in damages for breach of the covenant of quiet enjoyment.  P argues that they have been constructively evicted because when he discovered that he did not own what his warranty deed purported to convey, he has been evicted and is entitled to bring action.

· Held – Possession of the surface does not include possession of minerals.  To possess minerals a person has to remove them from the ground to show that interest is in the exclusive use and enjoyment of the claiming party.  There was thus no constructive eviction.
C.  The Right to Exclude
· Jacque v. Steenberg Homes (WI):  Steenberg Homes needed to deliver a mobile home.  Road was blocked by seven feet of snow and would have had to use rollers to maneuver home around sharp curve.  Easiest route of delivery was across the Jacque’s land.   Jacques sensitive about allowing others on their land because of earlier problems with neighbors. Thus refused Steenberg’s request to cross land.  Steenberg moved the home anyway.

· The court held that a landowner’s right to exclude others from his land is one of the most essential portions of the bundle of rights called property rights.  The Jacques thus had a right to prohibit Steenberg from crossing their land and a right to expect society to protect their interests. Landowners need confidence that trespassers will be punished so they don’t resort to self-help.

· Strahilevitz says that this is classic Coasean bargaining here.  He could have gotten $1000 or something from Steenberg.  He must have some really idiosyncratic feelings of the land.  He has really strong bizarre principles.  

· The court imposed $100,000 in punitive damages and $1 in nominal damages because they wanted to emphasize that the right to exclude is fundamental, even if there was no real harm to P.  This is a liability rule.  Strahilevitz says that Jacque is about the right to preserve social order and not about the right to exclude.
· State v. Shack (NJ):  D provided health services to migrants.  Landowner and D had a history of confrontation.  Landowner refused to allow D to privately consult with the migrants as to their legal rights.  Sued for trespass.  

· The court held that title to property does not include dominion over the destiny of all persons who come on the premises.  Tedesco did not have a right to exclude the defendants because the needs of the occupants of his land were very important and they could not contract away essential rights for their health, welfare, or dignity.

· Aquarian Foundation v. Sholom House (D.C. of Appeal, FL):  Bertha Albares sold her condominium without the consent of the board of directors to Aquarian Foundation.  The Condominium sued to set aside the conveyance and sought to recover damages under the condo declaration, which said that if a fee simple title is sold without consent, it shall immediately revert to the association and the association will pay the former unit owner the appraised value of the unit at the time of the reversion.

· The court held that the reverter clause was an unfair restraint on alienation because it did not designate a reasonable time within which the owner would be compensated for the association not approving of a sale.  While condos have a right to restrict alienation, that right can’t be arbitrary, capricious, or unreasonable.  

· While the association had the right to exclude, the court wasn’t comfortable with the way it was being exercised – they needed to restructure the reverter clause to provide a reasonable time for compensation.
D. Right to Destroy
· Eyerman v. Mercantile Trust (MO Court of Appeals):  Louise Johnston wrote in her will that the executor destroy her home at 4 Kingsbury Place.  Area of Kingsbury private trust, established in 1902. Trustees and individual property owners petitioned for an injunction to prevent the demolition.  The house and Kingsbury Place are landmarks and the neighbors say that the empty space would look like a “missing front tooth,” causing a reduction in property values.

· The Court held in favor of the trustees and residents because there is no plausible reason for destroying the house.  Even if an owner can destroy his home, he cannot force his successor to do it.  Destroying the house doesn’t benefit anyone and society can’t tolerate the wasted resources that directly affect societal interests, in this case, making good use of land.  Court thinks Mrs. Johnston is being capricious.
· Problem – the house was only landmarked once they found out that the will said it must be razed.  It actually wasn’t the type of house to be landmarked.  
· We trust living owners in a way that we don’t trust dead owners.  We are more willing to defer to the living owners because they are willing to put their money where their mouth is.  If Johnston razed the house when she was still alive, it would have really hurt her.  But once she is dead, she has nothing to lose.  
· But then, it isn’t clear that Johnston hasn’t lost anything.  Before she writes the will, Johnston has fee simple, but she is destroying it, turning it into the functional equivalent of a life estate.  She could have sold the future interest, but she decides to extinguish it, by destroying the property, at which point she loses the value of the future interest.  So, she is putting her money where her mouth is.  The future interest would be worth a lot and people would be willing to pay a lot for a remainder from a 90 year old.  
VI.  Multiple Owners and Users
A.  Co-Ownership and Marital Interests:  A present estate in real or personal property can be owned by two or more persons, each holding the right to concurrent possession.  Communal ownership is inherently inefficient and does not maximize the productive use of property.  If A spends his own money to repair buildings on common property, B will share the enhanced value stemming from the repairs with no obligation to compensate A.  There are three basic types of concurrent ownership:  tenancy in common, the joint tenancy, and the tenancy by the entirety.

· Tenancy in Common:  Have separate but undivided interests in the property.   This unity of possession is the hallmark of the tenancy in common.  Creation:  A conveyance or devise to two or more unmarried persons is presumed to create a tenancy in common absent clear language expressing intent to create a joint tenancy.  Tenancy in common also will arise when severance ends a joint tenancy or divorce ends a tenancy by the entirety.  Transferability: A tenant in common can sell, mortgage, lease, or otherwise transfer all or part of his interest without the consent of other co-tenants, and such a transfer does not end the tenancy in common.  The interest of each is descendible and can be conveyed by deed or will.  Tenants in common don’t have a right of survivorship, unlike joint tenants or tenants by the entirety.  If A and B are tenants in common and A dies, A’s tenancy in common interests will pass to his devisees or heirs and not to B.  
· Delfino v. Vealencis (CT):  Plaintiffs Delfino and defendant Vealencis were tenants in common of a common property. The plaintiffs owned 99/144 interest and the defendant 45/144.  Defendant was the only one who used her portion of the property. She lived there and operated a garbage removal business from the property.  Delfinos brought an action to partition the property by sale with division of proceeds according to interests in order to sell the land to a developer.  Vealencis moved for judgment of in kind partition. 

· The court held that the Superior Court was wrong in ordering sale because the property was easily divisible and that there was no evidence that Vealencis could not continue to operate the garbage business or that the garbage business would severely lower the residential value of the property.  Court also takes into account the fact that Vealencis lived on the property. 

· Partition by Sale should only be ordered if: (1) physical attributes of the land make partition impracticable or inequitable or (2) interests of owners would be better promoted by sale. 

· Compare to Estancias, where the court refused to force the old couple from their home, even if that would have been the most efficient outcome.  Homes are part of one’s person (Radin) and Vealencis has a property right to stay in the same place.  

· In the end, Vealencis got 10% of the value of the land, rather than 31% and had to compensate the Delfinos for the nuisance her business caused.  Part of this is because she got the improved portion of the land.  The Delfinos also had leverage – Vealencis wanted to make sure that she would hold on to her home and business and wanted to avoid the normal procedure of drawing lots to effect a partition.

· Joint Tenancy:  Joint tenancy differs from the tenancy in common in that each joint tenant has a right of survivorship.  Creation:  Requires four unities to create and continue a joint tenancy.  Joint tenants had to (1) acquire title at the same time, (2) they had to acquire title by the same deed, will, or joint adverse possession, (3) each interest had to be identical, and each joint tenant had to have an equal right of possession of the entire parcel.  Transferability:  A joint tenancy interest is virtually inalienable.  Because of the right of survivorship, a joint tenant’s interest ends at death – the interest cannot be devised or descend through succession.  Inter vivos conveyance breaks the unities of time and title, converting the joint tenancy into a tenancy in common.  Authorities are split as to whether a lease, mortgage or other transfer of a lesser interest will sever a joint tenancy.
· Harms v. Sprague (IL):  Plaintiff William Harms filed a complaint to file title. Had joint tenancy with brother John with full rights of survivorship.  D was executor and divisee of all real and personal property of John Harms. Co-defendants Simmons were mortgagees of the property in question.  Mortgage executed on John’s share of joint tenancy property without William’s knowledge.  Sprague filed counterclaim challenging Willam’s ownership of land due to the mortgage lien. 

· The court held that because the mortgage is a lien that does not affect ownership, the joint tenancy was not severed and ownership shifted to William on John’s death.  Court followed the lien theory of mortgages rather than the title theory. 

· Title Theory: When John gets mortgage, he is really transferring title to the Simmons. Formally speaking, the Simmons become the owners of his interest in the property.

· Lien Theory: Mortgage is just a lien. Real ownership is not being transferred and John is still the owner of his interest in the property and all the Simmons have is the right to take the property if John defaults.

· Strahilevitz says that the tricky issue is the interest part – is the interest divided? Although the court says that none of the unities are disturbed, it seems as though John has less than half an interest in the property.  In some sense, John’s half of the property is worth less than William’s part of the property. The court is thinking about interest formally rather than functionally. 

· If the court had gone with the title theory, the land would be held in tenancy in common because the unities of time and title would be destroyed.  William and the Simmons gain title from different instruments at different times.

· Most states agree with IL on the lien theory.  The second part of the opinion is where IL might be an outlier. In most cases, the fact of the first joint tenant’s death is not going to extinguish the Simmons rights to the property. In order to get clean title, William would have to repay the Simmons.  The IL ruling would raise transaction costs by requiring mortgagors to negotiate with all joint tenants.

· Tenancy by the Entirety:  Now abolished in most states.  Married couples could not be tenants in common or joint tenants because wives had no existence as legal persons.  Valid tenancy by the entirety required the four unities of time, title, interest, and possession plus the fifth unity of a valid marriage.  Husband could transfer possessory right to a third party over his wife’s objection, but could not defeat the wife’s right to survivorship.  Neither spouse possesses a separate share – the couple as a unit owns the entire estate.  Married Women’s Property Acts have eliminated the husband’s right to exclusive control.  Under these statutes, either spouse has the power to manage and control marital property including the property that is held in tenancy by the entirety.
· Sawada v. Endo (HI):  In 1968, the Sawadas were injured by a car operated by Endo. Endo was uninsured and owned real property as tenant in entirety with wife, Ume. In 1969, they conveyed that property to their sons for no consideration and continued to live in the house. Judgments entered in favor of the Sawadas on January 19, 1971. Ten days later, Mrs. Endo died.  Sawadas sued to set aside the conveyance as fraudulent.
· The court held that the individual creditors could not touch the property because of the interest of family solidarity and in preservation of the Married Women’s Property Acts in insulating wives’ interests from the separate debts of husbands.
· There are four different ways of dealing with alienation of marital property:
· Group 1:  Both spouses can alienate marital property
· Group 2: husband can alienate his own interest, but cannot alienate his wife’s interest (i.e. no matter what he does, she retains her survivorship right if she outlives him).
· Group 3:  Neither husbands nor wives can alienate marital property (Sawada approach)
· Group 4:  Can give away right of survivorship – but not possessory right – so if spouse outlives other spouse, the property is given up to the creditor.
· The Sawada rule only applies where one spouse does something that the other spouse is not part of or privy to.  If Mrs. Endo had died before trial then the Sawadas would have been in good shape – there wouldn’t have been an innocent party’s interest to protect.  The reason for the Group 3 rule is that we don’t want to create homelessness to satisfy creditors.
· United States v. 1500 Lincoln Avenue (3rd Cir.):  Mr. and Mrs. Bernstein owned a pharmacy by tenancy by the entirety.  Unbeknownst to Mrs. Bernstein, Mr. Bernstein used the pharmacy for illegal diversion of pharmaceutical drugs.  21 U.S.C. §1881(a)(7) does not permit forfeiture of any real property used in drug offenses from innocent owners.  District court said that the govt. should get a lis pedens reserving the right to collect separate interest due to the death of one spouse (PA in general is a Group 3 state).
· The Appeals Court held that because of the lis pedens it would take too long for the govt. to take possession of the property.  Instead, the govt. should be able to claim ownership of the guilty spouse’s interest while maintaining the interest of the innocent spouse under tenancy by the entirety.  This is a Group 4 approach.  
· Downside of this approach:  U.S. v. Lee – having the govt. as a cotenant severely limits the innocent spouse’s ability to control and manage the home.  This includes her ability to sell without government permission and the fact that the government doesn’t help with expenses.  If the Bernstein’s divorce, the property will become a tenancy in common.  This would impact Bernstein’s behavior then, because as long as she remains married, there is a chance that she outlives her husband and gains full control over the property.  But if she thinks that he will outlive her, she will divorce him and can get half the property, which she can pass on to her children.
· Termination of Marriage by Divorce:  At common law, when a couple divorced, property of the spouse holding title remained in his or her property. Property in joint tenancy or tenancy in common remained in the same state of co-ownership. Property held in tenancy by the entirety was converted into tenancy in common. Since the husband was usually the wage earner and thus owned most of the property, the wife was compensated with alimony. In 1970, once no fault divorce was introduced, states also began to change property division towards equitable distribution – property is divided by the court on equitable principles.   Five categories of compensable loss:  (1) loss of higher living standard, (2) loss of earning capacity because of disproportionate role in childcare, (3) loss of earning capacity because of joint obligation to care for third party, (4) loss because the spouse has divorced before a fair return on his or her investment in the spouses earning capacity has been realized, (5) disparity in ability to recover premarital standard of living.

· In Re: Marriage of Graham (CO):  The Grahams were married for six years. Throughout the marriage, Anne Graham was an airline stewardess and Dennis worked part-time and went to school for 3.5 years. He earned a BS and an MBA.  During the marriage, Anne contributed 70% of the financial support, which was used for family expenses and her husband’s education.  After divorce, Anne wanted portion of the MBA as Marital Property.

· Uniform Dissolution of Marriage Act – Marital property is all property except that acquired  (1)  through gift, bequest, or descent, (2)  prior to marriage or through exchange of gift, bequest, or descent property, (3) after legal separation, (4) excluded by valid agreement of the parties.

· The court held that because an MBA does not fit the broad concept of property (cannot be sold, transferred, conveyed, pledged, inherited, or exist after death), it is not divisible marital property. While one spouse may contribute financially as the breadwinner, a degree is not something that can be bought – it is earned through hard work.

· Trial court says that that income stream is marital property. Colorado Supreme Court disagrees, taking a formalist approach, arguing that it doesn’t fit the broad concept of property (cannot be sold, transferred, conveyed, pledged, inherited, or exist after death),  
· The court’s holding isn’t entirely true though.  Degrees do have some value – life estates also terminate at death.  While you can destroy a degree individually, but it can’t be taken away without cause.  Also if you consider the income stream, it is definitely property.  There is also a right to exclude in an MBA because no one else can have it.  
· Wife left out in cold because she doesn’t qualify for alimony since she can support herself.  
· Mahoney v. Mahoney – NJ court did not recognize professional degree as marital property because the value is too speculative and instead gave reimbursement alimony to reimburse the breadwinning spouse for contributions towards education, including household expenses, educational costs, school travel and other such expenditures that enabled the spouse to earn his degree. 
· O’Brien v. O’Brien – NY court held that a medical license is in fact marital property in that the NY Domestic Relations Law provides for equitable distribution of property, including “contributions and services as a spouse…to the career or career potential…in a business, corporation or profession.” Interest in a profession or professional career potential is marital property and reimbursement alone for expenses is inequitable because it is just limited to money contributed, without regard for price appreciation. 
· Elkus v. Elkus (NY):  Frederica von Stade Elkus was an opera singer who started out small but achieved enormous success by the end of the marriage.  Husband traveled with the defendant, attended and critiqued performances and rehearsals, photographed her for magazines, was her voice coach and teacher for ten years, sacrificed his own career, and engaged in childcare.  Is celebrity status marital property?
· The court held that von Stade’s career was in fact marital property because the Domestic Relations Law applies to contributions to the career or career potential of the other spouse. Because von Stade’s career was in its infancy when she married and because of the husband’s significant contributions, he had a right towards the development of her goodwill.
· Problem: by treating professional degrees and licenses earned during marriage as marital property, the New York system counts professional accumulations twice when they are married twice.  Also, the court is only valuing certain types of contributions to the marriage – lost wages, career advancement – but isn’t valuing contributions in line with traditional homemaking. They don’t want to equate a maid and a spouse’s contributions. At the end of the day, there is no formalist, objective way to answer any of these questions and have to rely on highly contestable value judgments.
VII.  Landlord Tenant Law:  Leasehold estates are a legal interest that entitles the tenant to immediate possession of designated land, either for a fixed period of time, or for as long as the tenant and landlord desire.  There are three kinds of leasehold estates:  (1) Term of Years: An estate that lasts for a fixed period of time. Can be terminated before the fixed event on the happening of some event or condition. Time period can be for any period of time, ranging from one day to thousands of years;  (2) Periodic Tenancy: A periodic tenancy continues for succeeding periods until either the landlord or tenant gives notice of termination. E.g.: from month to month or from year to year;  (3) Tenancy at Will: Tenancy at will is a tenancy of no fixed period that endures so long as both the landlord and tenant desire.

A.  Construing a Tenancy 

· Garner v. Gerrish:  Robert Donovan owned a house. On April 14, 1977 he leased the house to tenant Lou Gerrish. The lease said that it shall continue “for and during the term of quiet enjoyment from the first day of May, 1977…Lou Gerrish has the privilege of termination of this agreement at a date of his own choice.”

· The court rejected the early common law rule (Lord Coke) which always assumed that a lease is a tenancy at will even when it doesn’t specifically give both the landlord and the tenant the same right to terminate the lease. (Has to do with seisen – needed livery of seisen for life tenancies, but not for leases).  Instead construed the lease as a life tenancy and terminates at the tenants will or death.  
· Two canons: (1) if in doubt, construe a lease as the smaller interest whenever possible. If we get it wrong, we don’t want the parties to have to deal with each other if there has been this great misunderstanding; (2) Let’s look at who put the words on paper and construe the words against the drafter where there is ambiguity.
· Canon 1 systematically disadvantage the person who is betting long and will advantage the landlord who is charging above market rents, negatively impacting tenants who were willing to bet on life lease and were willing to deal with short term high rents.
· Canon 2 places blame on one party – landlords – which might encourage drafters to hire lawyers to draft better agreements. Systematic reason for forcing landlords to bear costs of ambiguity – more experience, deal with multiple tenants. Landlords are the lowest cost damage avoiders. Most units, especially in cities, are being rented by larger landlords who are repeat players.

B.  Tenancy at Sufferance: Arises when a tenant remains in possession (holds over) after termination of the tenancy. The landlord has two options to deal with a holdover: (1) eviction plus damages or (2) consent (express or implied) to the creation of a new tenancy.

· Crechale & Polles, Inc. v. Smith (MS):  C&P entered into lease with the Smiths for five years. Near the end of lease, Smith was informed that his new building wasn’t ready. Tried to negotiate month-to-month extension with Crechale. Crechale maintains he refused; Smith asserts he agreed. Feb. 6 letter from Crechale indicating that if Smith stayed, holdover rent would be doubled. Smith paid Feb rent, which Crechale accepted, March rent was denied. April letter from Crechale indicated that by staying, Smith had renewed for five years. Are Smiths liable as holdover tenants?
· The court held that the landlord in accepting rent from the holding over tenant consented to a renewal or extension of the lease. Once a landlord fails to pursue the remedy of ejecting the tenant and accepts the monthly rent checks, the lease is extended on a month to month basis.

· Once the landlord elects a remedy, he cannot go back and change his mind. Once he picks holdover, he cannot evict immediately. One alternative to all of this, provided by MS law, is charging double rent for as long as you want to stay. Not quite the same as an extension, but if holding over for 1.5 months, will be charged 3 months rent. (1) It will give the tenant an incentive to move out so incoming tenants can easily move in. (2) Can avoid harshness of a holdover regime, where you’d be liable for a year’s rent for holding over for a few days. 

· Hannan v. Dusch (VA):  Dusch leased Hannan real estate but on the date Hannan was supposed to take possession, the property was not available.  Previous tenants were holdovers.  Two conflicting rules: (1) English rule – in every lease there is an implied covenant that the premises will be open to entry and if that covenant is violated the landlord is required to put the lessee in possession and (2) the American rule – while the lessee has a legal right to possession, the landlord is not responsible for third party actions inhibiting possession.
· The court held that the American rule should apply because the landlord is not the wrongdoer and should thus not be liable for someone else’s wrongdoing.  Tenants have the option to negotiate on their own to make sure the apartment would be available on the first.  
· Problem – when people sign leases, they think the apartment will be available for them to move in on the date specified in the lease.  Also, the landlord should have left a buffer. A typical landlord understands that holdovers are pretty common. Also need time for cleaners and painters. Landlord is also the lowest cost damage avoider because, since he has access to the premises, he is in the best position to know about a holdover.  Why not have the legal default comport with people’s basic expectation?
· Landlords are repeat players.  In tenant law, there is a presumption that tenants need protection and are less sophisticated than buyers.  Also don’t have the same incentives to do all their homework before signing a lease.

· Berg v. Wiley (MN):  Wiley as Lessor leased land and a building for a five-year term specifying that tenant would bear cost of repair and “make no changes in building structure” without prior written authorization and operate restaurant lawfully. Berg got assignment of lease and opened “A Family Affair Restaurant.” She began remodeling. In 1973, she was charged with violating lease by altering building structure without authorization and violating health codes. Letter listed 8 items to be fixed within two weeks. Also got list of violations from MN Dept. Health inspection. Continued operating during two weeks, then closed and put up a “Closed for Remodeling” sign. Berg peeked in, saw Berg pulling down paneling and called cops. Wiley entered in Berg’s absence and changed locks.
· (1) Common Law Rule: landlord can use self-help to retake a leased premises without liability for wrongful conviction provided the landlord is legally entitled to possession and the means of retaking are peaceable. (2) Modern Rule: Landlord must always resort to the judicial process to enforce his statutory remedy against a tenant that is wrongfully in possession.
· The court held that Wiley wrongfully evicted Berg under both the common law and modern theories.  (1) The court found that the only reason that violence did not erupt was Berg’s absence and subsequent self-control.  Changing the locks could easily have led to violence, and Wiley’s re-entry was therefore not peaceable under the common law rule.  (2) The court decides to adopt the modern rule from this case forward but reasserts that Wiley is liable under both rules.

· However, Wiley brought a sheriff with him when he changed the locks at a time when Berg wasn’t there. These are steps to minimize the chances of violence breaking out. In states that still embrace the common law rule, this would have been enough.  The only type of peaceable self help that the court is willing to recognize is a consensual self-help. But, self-help by definition is without consent. Effectively this interpretation of the common law rule pushes aside the possibility of self-help.

· The modern rule might disadvantage tenants because they might be barred from exchanging this right for something else they value more (i.e. slightly lower rent – self-help saves landlords money, can shorten buffer period, can avoid legal costs). And people don’t read leases and regardless of what they’ve agreed to they will respond with violence to someone breaking into their houses.
C.  Implied Warranty of Habitability:  Assigns the burden of repairing residential premises to the landlord as a matter of law regardless of the provisions of the lease.  Residential lease is deemed to have an implied warranty that the landlord will deliver the premises in habitable condition, and maintain them in that condition during the lease term.  At common law, the rule of caveat lesee made sense when applied to the paradigmatic tenant – the medieval farmer.  But nowadays, the tenant seeks a packages of goods and services and is urban dwelling and is either unable to make repairs, or does not have access to facilities so that repairs can be made.  The implied warranty employs an objective test – Are the defects so serious that a reasonable person would find the premises uninhabitable?  Scope defined by (1) local housing codes or (2) fitness for human habitation.  
· Arguments against the implied warranty:  (1) compliance with the warranty imposes extra costs on landlords; (2) landlords will tend to pass these costs on tenants through increased rents; (3) some tenants will be unable to afford the higher rents; and (4) the tenants will thus be forced out of the housing market.  See Posner decision in Chicago Board of Realtors, Inc. v. City of Chicago.
· Hilder v. St. Peter (VT):  Tenant’s apartment had a broken window, broken door lock, defective toilet, inoperable bathroom light, leaking water pipes, falling plaster, and an odor of raw sewage.  Despite repeated promises the landlord never fixed the defects and the tenant eventually moved out and sued for damages.

· The court held that the implied warranty of habitability should be applied because tenants are now mostly urban dwellers, and not rural farmers capable of making necessary repairs on their own. Substantial violations of housing codes should be prima facie evidence of breach of warranty of habitability. Tenant must first show that they notified landlord of the problem and a reasonable time has passed. Damages should be allowed for tenant’s discomfort and annoyance due to breach. Tenants should also be able to withhold rents so long as the landlord knows of the defect and has not fixed it within a reasonable time. If the tenant makes repairs on her own, the cost should be deducted for rent. Punitive damages are available when the breach was willful and wanton or fraudulent.
· The implied warranty of habitability is a non-waivable right because it wouldn’t serve its purpose precisely where it is needed – at the bottom of the housing market, where power differentials are going to be greatest and apartments are going to be in the worst condition.  Waiver invalid as against public policy.  
VIII.  Easements:  A nonpossessory right to use land in the possession of another.  Enclosures pushed the law of profits à prendre (rights to take off common lands things that were thought of as part of the lands) out of center stage and replaced with recognized easements.  There are five different categories of easements – (1) express easements, (2) easements implied from prior existing use, (3) easement by necessity, (4) prescriptive easements, (5) irrevocable licenses.  The land benefited by an easement is known as the dominant estate and the land that is burdened by the easement is known as the servient estate
A.  Classifying Easements:  Every easement is classified as either appurtenant or gross.  An easement appurtenant benefits the easement holder in using the servient land.  Exists only when there is both dominant and servient land.  Access easements are almost always appurtenant.  An easement in gross is personal to the holder of the easement.  Involves only serivent land.  No dominant land exists.  Most commonly used for utility companies.  

· The intention of the parties determines whether a particular easement is appurtenant or gross.  Where it isn’t specified the law favors appurtenant easements over gross because this result facilitates the productive use of land.  

· An appurtenant easement is automatically transferred when the dominant tenement is transferred.  It is also transferred along with the servient tenement unless the transferee qualifies for protection against an express easement as a bona fide purchaser or the owner of the dominant tenement agrees to release the easement.

B.  Express Easements:  Voluntarily created in a deed, will or other written instrument.  Most easements are express easements.  The law permits express easements to facilitate the efficient use of land.  An express easement can arise either by grant or reservation.  If it is by grant, it must (1) be in writing, (2) identify the grantor and grantee, (3) contain words manifesting an intention to create an easement, (4) describe the affected land, and (5) be signed by the grantor.  Where it is created by reservation the requirements are identical to the express easement.  However, it is controversial whether a third party can create an express easement by reservation.
· Willard v. First Church of Christ, Scientist:  McGuigan owned two abutting lots, one of which she let the church use for parking. She sold one lot to Petersen who listed his lot with Willard.  Willard expressed interest in purchasing both lots and when approached by Petersen, McGuigan agreed to sell the lot provided the church could still use it.  Church’s attorney drew up a provision for deed saying conveyance was “subject to an easement for automobile parking during church hours…such easement to run with the land only so long as the property for whose benefit the easement is given is used for church purposes.” New owner Willard’s deed didn’t mention easement and he didn’t find out about it until a few months later. Willard filed suit to quiet title.
· Common law: rejected possibility that reservation could vest an interest in a third party. Modern view: conveyances are construed to give effect to grantor’s intent.

· The court held that the modern view should apply in this case because we care about grantor’s intent and we want to balance competing interests.  We want to avoid inequitable results where the grantee paid a lower price for title for encumbered property.
· Court says that (1) McGuigan only agreed to the sale because she thought that the easement would be preserved. She didn’t understand the common law rule and assumed that the easement would bind successors. (2) Seems plausible that Peterson was only willing to pay a lower price and entered into the deal only because he knew that the easement wouldn’t bind Willard.  (3) The church was using the parking lot, so Willard should have figured it out.  Seems weird for the court to assume that both Peterson and McGuigan misunderstood the common law rule.

· Court is concerned that the Common Law rule was easily circumvented.  McGuigan could have worked with the church to preserve easement by selling the land to the church and having the church sell to Petersen, reserving the interest in parking for itself. Thus rule’s out of date.  The Court says that the original reason for the common law rule no longer exists – livery of seisen no longer used and we always use deeds.  No real reason to ignore the grantor’s intent.
C.  Easements Implied from Prior Existing Use: Requires three essential elements: (1) severance of title to land that was once held in common ownership, (2) an existing apparent, and continuous use when severance occurs, and (3) reasonable necessity for the use at the time of the severance.  This type of easement is justified in terms of party intent – the failure to grant or reserve an express easement is merely an oversight that the law rectifies by recognizing an implied easement.  Also promotes the productive use of land.
· Severance of Title:  A tract of land held in common ownership must be divided into two or more parcels.  At least one parcel must be transferred to a new owner and at least one must be retained by the original owner.  
· Existing, Apparent, and Continuous Use:  The apparent and continuous use of part of the tract for the benefit of another part must already exist when title is severed.  In other words, while the common owner (S) still owns both parcels, he or she must use one parcel in a manner that benefits the other parcel.  S’s use before severance of title does not create an easement.  Instead it is a quasi-easement.  Apparent is defined as discoverable through reasonable inspection, even if not readily visible.  This standard creates factual issues.
· Reasonable Necessity:  Easement must be convenient or beneficial to the use and enjoyment of the dominant tenement, but doesn’t need to be absolutely necessary.  This standard is met when the dominant tenant owner would be forced to expend substantial money or labor to provide a substitute for the easement.
· Van Sandt v. Royster (KS):  Bailey owned three lots along 10th St., with the westernmost one bounding Higland Avenue.  City constructed a public sewer in Highland, and a private lateral drain was constructed from easternmost lot (Bailey’s home) to westernmost across the two other lots. Through a series of conveyances, Van Sandt obtained the house on the westernmost property, defendants Gray and Royster have the eastern two houses. No express easement for sewer. Van Sandt’s basement flooded with sewage. He asked neighbors to stop draining across land; they refused. He sued.

· The court looks to several factors to determine whether the easement is implied (e.g. necessity, terms of the conveyance, reciprocal conveyance, extent to which use was known or should have been known to the parties, etc.) and finds that because the easement was necessary for the enjoyment of the land and because the plaintiff should have known about the sewer line because of the modern plumbing in the house, an easement by implication was created. 

· Court says: (1) Severance of Title: Bailey created a quasi easement by making the more western lots she owned servient to the more eastern lots for purposes of sewage. Implied reservation of easement.  (2) Existing, Apparent, and Continuous Use: Prior use must be known or there must be a possibility of knowledge.  Even if Van Sandt couldn’t “see” the sewer pipe, use was apparent because the pipe was connected to visible utilities at his house and was thus discoverable.  (3) Reasonable Necessity: The degree of necessity required to imply an easement in favor of the conveyor is greater than that required in the case of the conveyee. Even in the case of the conveyor, the implication from necessity will be heightened if the premises have been physically adapted to the easement. While it is theoretically possible for Royster and Gray to hook up to a sewer somewhere else, it would be a big waste of resources.
· There is a tradeoff between creating contracts and dealing with social waste when contractual terms are inconsistent with what the parties would have agreed on if they had full information.
D.  Easements by Necessity: Requires a high degree of necessity when title is severed, but does not require prior use.  Virtually all decisions finding an easement by necessity involve road easements to reach landlocked parcels.  To ease the burden, the servient owner is usually permitted to select the location for the road easement as long as the route is reasonable and the easement endures only as long as the necessity lasts.  Two elements are generally required: (1) severance of title to land held in common ownership and (2) strict necessity.  Easements by necessity exist partly because we are interested in productive use of land, but party intent is very important.  We don’t want land that is kept away from roads but we also don’t want it to be easy to let Othen “oppress” Rosier by exercising the condemnation power unless it is highly necessary.
· Strict Necessity:  The parcel must be entirely surrounded by privately owned land and cannot touch a public road and the owner must not hold an easement or other legal right of access to cross the adjoining land to reach the public road.  If the owner has any legal means of reaching the land, no matter how inconvenient, expensive, and impractical, no strict necessity exists.  

· Severance of Title:  The strict necessity must exist when title is severed.  Necessity is measured at the instant in time when ownership is severed and not later.

E. Prescriptive Easement: Closely related to the doctrine of adverse possession.  The main difference between the two doctrines is result.  The adverse possessor receives title to the land, while the prescriptive easement holder merely receives an easement in land that is still owned by someone else.  A prescriptive easement requires three main elements: (1) open and notorious use, (2) that is adverse and under a claim of right, and (3) that is continuous and uninterrupted for the statutory period.  Sometimes courts require a fourth element, (4) exclusive use.  Prescriptive easements exist because it facilitates productive use of land.
· Open and Notorious:  Claimant’s use must be sufficiently visible and apparent that a diligent owner who was present on the land at the time would be able to discover it.

· Adverse Use: Split between objective test (claimant need only use the land as a reasonable owner would use it, without permission from the servient owner – intent irrelevant) and the subjective test (requires the claimant to have a good faith belief that he or she is entitled to use the land).

· Exclusive Use: Some courts require exclusive use but the courts that do don’t require exclusivity in the adverse possession sense of the term.  Instead, a user can generally acquire a prescriptive easement even though the easement is also used by the servient owner.  Use must be separate and distinguishable from the uses by the general public.  
· Continuous and Uninterrupted Use: Like adverse possession, continuous use does not mean constant use.  Occasional or seasonal use of an easement may be sufficient.  Uninterrupted use focuses on the conduct of the owner – if the owner successfully stops use for even a short period of time, continuity ends.  Statutory period is typically between 10 and 20 years, same as adverse possession. 

· Othen v. Rosier:  Hill owned both the Rosier and Othen’s land. Hill initially conveyed the 100 acre tract in 1896 and the 60 acre tract in 1897. He did not convey the 16.31 acre tract until 1899. The Rosiers acquired the 100 acre tract in 1924. Othen acquired the 60 acre tract in 1904. Othen acquired the 53 acre tract in 1913. The Belt Line Road runs along the west side of the 100 acre tract. Othen’s land is not contiguous to any of the three highways that touch the entire tract.  In order to get from his property to the road, Othen uses a fenced lane that runs along the S. side of Rosier’s 100 acres, which opens onto Belt Line Road. The Rosiers also use the road for farm purposes and their tenant uses the road. The Rosiers made necessary repairs to keep the road usable. The problem here arose when surface waters cut out a large ditch that threatened to encroach on the roadway and damage the Rosiers cultivated land. The Rosiers thus constructed a 300 foot long levee close to the S. fence of the lane, making the lane muddy and impassable except on horseback for some weeks.  Does Othen have an easement by necessity or a prescriptive easement?
· The court held that Othen did not have an easement by necessity:  (1) Severance of Title: Easy to show that the dominant and servient estates at one point had the same owner.  (2) Necessity at the time of Severance:  Court identifies two problems. First, at the time of severance, Hill still owned the bit that goes across the 16.31 acres so he couldn’t have been using that easement. Also he didn’t have to pass through that easement because of the amount of land that he owned at the time. Depending on whether Hill owned the land immediately North and South of the lot Othen’s land wouldn’t have been landlocked in 1899. 

· The court held that Othen did not have a prescriptive easement.  (1) Open and Notorious: Rosier knew that Othen was crossing his land.  (2) Adverse: Use was permissive and not adverse. The court points to gate, which tells us that it is a license to use the land because Othen would open and shut the gate every time. Strahilevitz says that Rosier is probably not locking the gate because he has tenants on the 16.31 acre lot.  The gate probably exists because Rosier wants to keep livestock from running away. Strahilevitz says that this is an ambiguous because everyone had an interest in keeping the gate closed. (3) Continuity: The road seems to move seasonally based on where the hogs are going. While it is true that Othen is using a route, it is not clear what route. Because there was no continuity, Rosier didn’t get notice of the exact location of the easement.  If he wanted to prevent Othen from crossing his land, Rosier had to chase a moving target.  (4) Exclusivity:  There is no exclusivity because there are other people using the land. However, Strahilevitz points out that the tenant is not adversely possessing – he is using the land permissively. The court says that exclusivity in this context means that Othen’s use didn’t interfere with Rosier’s use. Rosier continues to use this land and Othen continues to use this land, so Othen can’t have adversely possessed it because his use was not exclusive. 

· Strahilevitz says that the court in this case is probably too strict – because the requirements for a prescriptive easement shouldn’t be as stringent as the requirements for adverse possession.  After all, Othen wants use of the land and not ownership.  Unlike Othen in most states, users can acquire prescriptive easements even though the easement is used by the servient owner.

· Policy:  Court might be frowning at Othen for buying landlocked land in the first-place and doesn’t want to create incentives for people to litigate for easements when they knew when they bought the land that it would not have much value since it had no access to the roadway.  Caveat emptor.

· Licenses: oral or written permission given by the occupant of land allowing the licensee to do some act that otherwise would be a trespass. There are two distinct exceptions to the rule: (1) a license coupled with an interest cannot be revoked or (2) a license that becomes irrevocable under the rules of estoppel.

F.  Scope of Easements:  The manner, frequency and intensity of use may change over time to take advantage of technological change and to accommodate normal development of the dominant estate.  As a general rule, when the dominant land is subdivided, every lot owner in the subdivision is entitled to use any easement appurtenant to the dominant land.  This rule is tempered, however, by the principle that the easement cannot be expanded so far that it unreasonably burdens the servient land.  The servient owner also has the right to change the location of an easement, at his expense, if the change doesn’t significantly lessen the utility of the easement, increase burdens on the easement owner or frustrate the purpose for which the easement was created (Restatement).  Prescriptive easements, however are a special problem – courts are reluctant to permit expansion of a prescriptive easement because it has little connection to party intent.

· Brown v. Voss (WA):  In 1952 the predecessors in title to parcel A granted to the predecessor owners of parcel B a private road easement across parcel A for travel to and from parcel B. In 1973, Voss acquired parcel A and in 1977 Brown (the plaintiffs) bought parcels B and then C from two different owners. Intended to knock down house on parcel B and build a really big house on parcels B and C and began construction. About a year later, the defendants first sought to bar the construction, after P had already spend $11,000. D refused and placed logs, a fence, and a sump to block access. P sued and D countersued for injunction against P.

· The court held for P even though the application of the easement to the dominant (B) and the non-dominant (C) parcels created an extra burden on the servient tract. Applying the balancing of equities doctrine, the court held that because that burden would not increase traffic on the land and because D waited a year to complain about the construction, P would suffer considerable hardship in losing the easement.
· Dissent - Dore – The Restatement clearly says in the garage example that non-dominant estates cannot use easements appurtenant for dominant estates. Any extension of use of an easement to benefit a non-dominant estate is a misuse of the easement. Misuse of an easement is a trespass. The doctrine of balancing the equities is reserved for innocent defendants who proceed without knowledge or warnings that his structure encroaches on another’s property.
· Court more sympathetic to P because D was getting upset about something that wouldn’t increase traffic across his land in any way.

IX. Common Interest Communities:  Covenants are restrictions on the use of land that are arrived at by contract.  In order for an equitable servitude to bind successors, four things need to happen: (1) the promise has to be in writing or implied from a common plan, (2) the original parties to the agreement intended to bind successors, (3) the promise must relate to the use and enjoyment of the land, (4) successor has to have actual or constructive notice of the promise.  At common law, there was a big difference between covenants and equitable servitudes. Covenants could only be resolved through damages and equitable servitudes through injunctions. Increasingly, that distinction has faded away. We think now of equitable servitudes and covenants as doing the same things – as contracts that restrict the use of land in a certain way.
· Nahrstedt v. Lakeside Village Condominium Association, Inc. (CA):  Natore Nahrstedt moved into a condominium complex along with her three indoor cats. The condo had a pet restriction that did not allow any pets. When they found out about the cats, they fined her each month that the cats were there. Nahrstedt sued, arguing that because the cats were indoor cats, noiseless, and created no nuisance, the restriction was unreasonable.
· The Court held that a reasonableness standard does not apply to covenants, conditions and restrictions (CC&Rs) contained in the master deed of the condo due to a very strong presumption of validity since all members agree to those terms in buying into the community. [There are two categories of restrictions: (1) those set forth in the declaration or master deed (subject to strong presumption of validity) and (2) rules promulgated by the government board of the condo owners association (reasonableness test).] Equitable servitudes in the master deed should be enforced unless they (1) violate fundamental public policy, (2) wholly arbitrary, (3) or imposes a burden on the use of affected land that far outweighs any benefit.
· Arabian’s Dissent – The no pet rule places an undue burden. The presumptively valid rule is too restrictive since a home is supposed to be “one’s castle.” Owning pets that don’t disturb the quiet enjoyment of neighbors does not reasonably come within this compromise.

· People might get welfare out of designing their own communities. Might be benefits to living in no-cat communities. Social capital gained from bringing people together who share common interests.  Also where use is restricted, there is more certainty which leads to fewer lawsuits.
· Levandusky v. One Fifth Avenue Apartment Coop. – Court held that cooperative and condo boards should be afforded greatest possible deference and were subject only to the business judgment rule applied to corporate directors. Rejected reasonableness test because (1) unlike business judgment rule, it requires the board to demonstrate that its decision was reasonable and (2) reasonableness review permits the court to evaluate the merits or wisdom of the board’s decision. Prefers limited judicial involvement. Business judgment rule permits review of improper decisions.  
· Common interest communities seem to be taking over municipal tasks and there is some discussion as to whether they should be treated as “the state.” Some commentators argue that people can enter and leave as they choose and they voluntarily participate in the association. Written rules guide buyers in their rights against neighbors and vice versa. Others see common interest communities as coerced because typically they are less expensive than single family homes and buyers feel coerced to take on restrictions in order to get property.

X.  Zoning: Zoning was developed in the early part of the twentieth century in order to develop healthy housing with light and air and environmental planning. Along with zoning ordinances came constitutional attacks on the controls, arguing that they effected takings of property without compensation or that they deprived property without due process.


A.  The Constitutionality of Zoning
· Village of Euclid v. Ambler Realty Co. (SCOTUS):  Euclid council enacted zoning laws to limit urban sprawl. Euclid’s cumulative zoning designed to protect single family home areas. P’s land designated U2 – single family dwellings and two family dwellings, U3 – U2 plus apartment houses, hotels, schools, and U6 – can have anything.  He had not yet tried to sell the land but argued that the ordinances create a “cloud upon the land” reducing the amount of money he could make if he did sell the land. Ordinance attacked on 14th amendment grounds that it deprived him of liberty and property without due process of law and denies equal protection.
· The Court held that there are good traffic reducing, quality of life reasons for imposing the restrictions.  Court says that this pertains to health and safety. When the legislature is crafting this ordinance, they are really dealing with things that are like nuisances, except they are dealing with nuisances prospectively.  Also, appellee hasn’t yet tried to sell his land and the complaint addresses the entire ordinance and not one particular provision. Furthermore, it is a matter of legislative judgment as to what constitutes a nuisance controls.   Main principles: (1) zoning ordinances are presumed constitutional, (2) ordinance will be upheld against substantive due process and equal protection attacks unless it is arbitrary and unreasonable, having no substantial relation to the public health, safety, welfare or morals, and (3) a court may not conduct an independent review of the wisdom or policy of a zoning ordinance.
· Nectow v. City of Cambridge (1928) Supreme Court decides that a certain portion of the zoning ordinance, as applied to the plaintiff’s land was arbitrary and unconstitutional.  Thus zoning ordinances can be unconstitutional as applied to a particular parcel.
· While the majority opinion can compare nuisances when discussing apartment buildings next to single-family homes or factories in residential neighborhoods, there is one crucial dividing line that they don’t address, but would be difficult to justify with the nuisance rubric:  The U1/U2 line.  In U1, it is just single family homes and in U2, duplexes are allowed.  This effectively zones people based on economic status because single-family home owners are more affluent than residents of two family homes.  Because apartment buildings are not allowed, the court cannot make claims that sunlight is being blocked.  The court doesn’t look at this line because none of Ambler realty’s land is zoned U1.
B.  Banning Non-Conforming Uses:  Zoning advocates understood that banning preexisting nonconforming uses would be problematic – would cause general opposition and would increase the vulnerability of zoning ordinances to constitutional attacks based on due process and the equal protection clauses.  Also might constitute a regulatory taking.  Ordinances instead ban the expansion of a nonconforming use.  One nonconforming use cannot be transformed into a different nonconforming use.
· Amortization – Courts in some jurisdictions approve amortization techniques that claim to require a reasonable period for the particular nonconforming use in question. Relevant factors are typically the amount invested in the use, improvements, public detriment caused by use, character of the surrounding neighborhood and the amount of time needed to amortize the investment. 

· PA Northwestern v. Zoning Hearing Board (PA):  Plaintiff obtained permits and certificates to open his adult bookstore. A few days after he opened his business, the Moon Township Board of Supervisors amended the zoning ordinance to restrict the locations of such businesses. The amortization clause provided that any preexisting enterprise has 90 days to move. Sullivan precedent says that amortization of nonconformance is constitutional so long as it is reasonable.
· The court held that the amortization is unconstitutional because it compromises future economic development because any property owner could lose his property without compensation. 

· Judge Nix, in his concurring opinion (followed by most states) says that reasonable amortization is valid if it reflects consideration of other factors such as the balance of public gain against private loss, the length of the amortization period, the length of time in relation to investment, and the degree of offensiveness of the nonconforming use.  Factors related to reasonableness:




1. Nature of use




2. Amount invested in it




3. Number of improvements




4. Public detriment caused by use




5. Nature of neighborhood

· Moon Township had previously failed to convince a jury that the bookstore unlawfully violated obscenity laws.  Zoning, after this decision, also failed.  Strahilevitz says that they could impose a really high tax on pornography to drive the bookstore out of business. 

· This case can be distinguished from Euclid since Ambler Realty had not yet built a factory on the land, even if they had made a substantial investment in land.  In contrast, PA Northwestern pumped in a lot of money to this land. They put up shop, bought merchandise. Ambler Realty hadn’t done anything transformative. 

· Vested Rights – Proposed use might be protected if sufficient commitments have been made in reliance of existing zoning requirements that are subsequently changed in a way that invalidates the proposed use. Must be in good faith.

· Estoppel – theory sometimes applied when developers reasonably rely to their detriment on the issuance of a permit and proceed to make substantial expenditures. Good faith and reasonable inquiries are required to apply the doctrine.

· Parkview Associates v. City of New York (NY 1988) – Building department erroneously interpreted zoning map and issued permit for Parkview to build a 31 story building. The city only realized this when neighbors complained after seeing the building rise well above the 19 story limit. Held – The city should not be estopped from revoking the permit because due diligence would have easily uncovered the limitations. (Ended up costing Parkview $1 million to remove the top 12 stories.)

· Variances and Rezoning:  A variance permits an individual landowner to deviate from the requirement of the zoning ordinance. E.g. Residential area, so you get a variance to set up a gas station in the middle.  Variances are permitted so long as (1) conformity would create an undue hardship for the landowner.  The landowner couldn’t use the property effectively without the granting of a variance and (2) granting of the variance will not be contrary to public interest.  Investigate whether this unusual use would be consistent with the essential character of the neighbor.  

· Area Variances:  allows modification of the size or the location or the height of a use that is permitted in a particular area.

· Special Exception Variances:  use that is authorized as a general matter but places particular requirements on the use before it can be authorized in a particular area. (e.g. builder authorized to create a private school in Hyde Park, but zoning authority can only grant the variance if certain requirements are met.)

· Spot Zoning:  Most jurisdictions will invalidate a zoning amendment if it constitutes spot zoning – rezoning where a small parcel of land singled out for special and privileged treatment, the singling out is not in the public interest and only for the benefit of the landowner, and the action is not in accord with a comprehensive plan.  Courts consider a number of factors when deciding whether a rezone constitutes spot zoning: (1) the size of the parcel, (2) the benefits conferred on the parcel compared to surrounding parcels, (3) any injury or detriment to surrounding landowners and the public in general, (4) any changed conditions in the area, and (5) whether the rezoning is in accordance with a comprehensive plan.  However spot zoning can be found, even if some of these criteria are not met.  
· State v. City of Rochester (MN):  Rochester Association of Neighborhoods and some homeowners sued the city of Rochester for rezoning a 1.18 acre tract of land from single residential use (R-1) and low density use (R-2) to R-4 (high density) to permit the building of a condominium apartment building. The area of zoning was located near two primary roads, community centers, a child care center, a library, a major business district, shopping center, and a branch of the Mayo Clinic.

· The court held: (1) the zoning board acted in a legislative capacity delegated by police powers, (2) the rezoning was a response to needs for high density housing needs in the city and was compatible with the type of development around the land and was therefore rational, and (3) it was not spot zoning because it did not create an island of nonconforming use within a larger zoned district that dramatically reduced the value of other lots. 

· Dissent – Judge Kelly found that it is illogical to require municipalities to live up to stricter standards of review in granting or denying special-use permits than in rezoning land. Landowners who buy or improve their land in reliance of zoning place greater reliance on the zoning of lots as residential that they would on the prospects of getting a special use permit.
· One aspect of spot zoning is the idea that it is a single parcel of land and where there is an island of nonconforming use. The other consideration is that there has to be some reduction in property values to the neighbors. Substantial diminution to the value of neighboring residents. This relates to level of scrutiny and rationality of government action. The court, on the spot zoning analysis says that the burden is on the plaintiffs to prove both of these elements.  However, courts are willing to look at spot zoning out of fear of corruption and special treatment at the local level.
· Other Means of Establishing Flexibility in Zoning:  

· Conditional Rezoning – property owner agrees unilaterally to use the land in a specified manner.

· Contract Rezoning – Bilateral agreement between the owner and the zoning authority, perhaps with the owner covenanting to restrict the use of the property in exchange for the authority’s promise to rezone.

· Floating zones – Local government creates a use district by ordinance that specifies standards and criteria of use and then, at a later time, the zone is attached to a particular area through a zoning amendment. 

· Cluster Zones – Developer permitted to construct dwellings in a pattern that is not in literal compliance with the area restrictions. Overall population isn’t greater, aim is to provide some amenities of a rural environment in an otherwise urban setting.

· PUDs – Similar to cluster zones – mix of residential commercial, and sometimes even industrial uses. 

C.  Zoning and Aesthetics
· State Ex Rel. Stoyanoff v. Berkeley (MO):  Respondents applied for a building permit for a single family residence, to be built in Ladue Missouri, a fancy St. Louis suburb. Ordinance 381 as amended by 281 set up an Architectural Board to approve buildings – buildings must conform to minimum standards of appearance and conform to surrounding structures. It prohibits “unsightly, grotesque, and unsuitable structures” that are detrimental to property values. The house design was ultra-modern and houses in the surrounding area are colonial, French provincial or English.
· The court held that the board has the authority to only allow buildings that fit with neighborhood character in order to sustain the property values of the neighboring houses.  The Ordinances are sufficient in their general standards calling for a factual determination of the viability of the structures with reference to the surrounding neighborhood and the preservation of property values.
· However, there is no real evidence that property values would be reduced, but that appears to be court’s chief concern.  Perhaps an excuse because don’t want to allow pure aesthetic zoning.

· Strahilovitz is troubled by banning of particular types of home from city. First Amendment concerns about restricting expression through architecture, but no court has addressed as yet.

· Some states ban aesthetic zoning, but most allow it. Damages from strange houses seem ephemeral, whereas conformity prevents evolution of architecture. Ugliness was generally not sufficient to create nuisance, while bad smells and sounds were.
· The court granted the neighbors a property rule.  However, a liability rule could have been used – Property owner of the pyramid home could pay the other people – compensate neighbors for any reductions in property value. There might be costs in assessing the damages, but on the other hand, what if the house gets built and it turns out to be a popular house?
· Anderson v. Issaquah (Court of Appeals, WA):  Anderson applied to the city for a land use certification to develop property. He planned on building a commercial building for several retail tenants and he submitted his proposal four times. Each time the committee refused to grant the permit because they claimed that the design did not match the character of Gilman Boulevard. Each time, Anderson made changes, but the board wasn’t satisfied. Anderson had spent around $250,000 in the project. They based this on two ordinances that required harmonious colors, buildings that are compatible to surrounding areas, no monotony of design and other elements.

· The court held that the ordinances were vague because the codes did not give effective of meaningful guidance to applicants, design professionals, or public officials who are responsible for enforcing the code. It is not clear what the code requires because the meaning of words like “interesting” versus “monotonous” and “harmonious with the valley and the mountains” is unclear.

· The ordinances at issue in Anderson and Stoyanoff in actuality are very similar, but the Stoyanoff court does not buy the argument that the Anderson court readily embraces. Ladue is saying avoid too much difference, Issaquah is saying avoid too much difference and too much conformity.  The key difference might be that the Anderson building is normal, but the Stoyanoff house is definitely out of the ordinary. Vagueness resonates with the court when you have a normal building. The court in Stoyanoff says that you can’t describe a grotesque house, but you know it when you see it. If you push the envelope that much, it is hard to sell a vagueness argument.
· Decision forces city to move toward clear ordinances, bright line rules. Architects don’t like bumbling boards criticizing their work so might like to have the bright line rules rather than subjective board. But also decreases freedom/creativity

· Architectural control committee established by private covenant would be governed by different standard, must only act reasonably and in good faith.

D.  Exclusionary Zoning:  Communities could control minimum housing cost, minimum housing size and minimum lot size. Early efforts to set minimum housing cost requirements were invalidated by courts because they did not see a relationship between advancing cost and public health and safety. Minimum floor area requirements, which did not pay attention to number of residents in a dwelling met more mixed judicial reaction.  
· South Burlington Township NAACP v. Mount Laurel (NJ Supreme Court):  Mount Laurel Township, NJ developed zoning practices aimed at excluding low and moderate income families. Since 1960, the population of the township had doubled twice, primarily with outsiders from nearby central cities and older suburbs. The only industry permitted is light manufacturing, research, goods distributors and offices. Most of the land zoned for such uses has been left unoccupied. Attached townhouses, apartments, and mobile homes are not allowed anywhere in the township. Some cluster zones were created and four PUDs were developed, and are expected to quadruple the population. In these PUDs, garden apartments, medium and high rise apartments are, for the first time provided for, but they are not designed for low to moderate income families with young children. Bedroom rules will not allow school age children in one bedroom apartments or more than two school-age children in two bedroom apartments. There are also plans for an Adult Retirement community.  Zoning rules require large lot sizes, which is another measure to keep housing out of the reach of low and moderate income families.

· The court held that the land use regulation violated state constitutional requirements of substantive due process and equal protection because the general welfare of developing municipalities must consider what extends beyond their boundaries and cannot be parochially confined to the claimed good of a particular municipality. The municipality must provide an appropriate variety and choice of housing and since there is a facial violation of the state constitution, the burden shifts to the city to provide a valid basis for actions.  Zoning cannot be contrary to public welfare.  
· Tragedy of the commons. Every city in NJ wants low-income people to work in industrial/municipal jobs but no one wants to house them. All poor people end up in city.  Zoning is reinforcing a market failure. Exclusionary zoning can be efficient, but also distribute wealth away from people with low income and generate negative externalities between communities that outweigh the efficiencies.

· Unlike Euclid, the Mount Laurel zoning was noncumulative.  In industrial zones, you can only build factories, whereas in Euclid’s cumulative zoning, housing could also go in the U6 zones, along with factories.

· Mount Laurel II: Communities had been dragging their feet and interpreted the decision to only apply to developing communities.  The court held that every municipality, not just developing ones, must provide a realistic opportunity for decent housing except where the poor represent a disproportionately large percentage of the population as compared to the rest of the region. It would not be enough for municipalities to remove barriers to low-cost construction. They now have to implement affirmative measures to assist developers in obtaining state and federal aid.  Must take affirmative measures.  
· Since Mount Laurel III courts have deferred to the decisions of the Council on affordable housing. In any case, low-cost housing is still scarce. 

· Exclusionary Zoning and the Tiedbout Hypothesis:  Consumers benefit from being able to “vote with their feet” among municipalities that offer packages of public goods and taxing policies. This is efficiency enhancing specialization – competition of municipalities will enhance the efficiency of metropolitan organization because people will congregate with others of similar tastes and will thus be more likely to get the public goods that they most prefer.  Zoning regulations, by setting minimum values on property in the area, can help ensure that residents pay taxes in proportion to the services or public goods that they receive. Thus, exclusionary zoning can have efficiency-enhancing properties. This has undesirable effects: (1) distributing wealth away from people with low incomes and (2) generating negative externalities among communities, which might result in inefficiencies that outweigh the efficiencies. 

· Waring Blender Hypothesis:  in contrast to the Tiebout hypothesis, this calls for all land uses and all types of households to be represented in each neighborhood in proportion to their representation in the entire metropolitan area. This creates great diversity within neighborhoods but no diversity between neighborhoods and thus this would widely limit the variety of residential choices available to households. 

XI.  Eminent Domain and the Problem of Regulatory Takings:  In addition to zoning, the government can also regulate land through regulatory takings.  The 5th amendment says: “nor shall private property be taken for public use, without just compensation.”  Eminent domain is the power of the government to force transfers of property from owners to itself.  The government may not take property for private purposes.  Even states without compelled compensation requirements are compensating landowners voluntarily. The exception is that landowners are not compensated when the land is being used for rural roads because in essence, you are so much better off by having the road that compensation is not necessary.  

A.  Public Use and Just Compensation:  Posner argues that eminent domain is necessary to prevent bilateral monopoly. Costs rise when people hold out for very high prices when they know that their land is needed, raising transaction costs and land acquisition costs. To take into account these increased costs, prices of services will rise. In settings of high transaction costs, people need to use courts to shift resources to more valuable use because the market cannot perform this function.  Michelmann forwards a fairness argument for just compensation.  Fischel and Shapiro argue that just compensation protects private property and disciplines the state, which might overextend itself if not for the compensation requirement.  
· Public Use Test:  The precise meaning of the public use requirement has varied over time, but there are two basic opposing views: (1) the term means to the advantage of benefit to the public (the so-called broad view) and (2) that it means actual use or right to use of the condemned property by the public (the narrow view).

· Hawaii Housing Authority v. Midkiff (SCOTUS):  Land in Hawaii was very concentrated into a small number of owners – the state and the federal govt. owned almost 49% of the land, another 47% was owned by private landowners, 18 landowners who owned tracts of 21,000 acres or more owned 40% of this land and that on Oahu, the most urbanized island, 22 landowners owned 72.5% of fee simple titles. Legislature decided to compel large landowners to break up their estates and enacted the Land Reform Act of 1967. Tenants living on single family residential lots within developmental tracts of at least 5 acres can ask the HHA to condemn the property on which they live. They can then buy the property. HHA sought to condemn appellees’ lands, negotiations failed, and rather than submit to compulsory arbitration, they sued.
· The court held that the public use requirement is coterminous with the scope of the police powers. The power of eminent domain is a means to an end and that public use must have a reasonable foundation that is rationally related to a conceivable public purpose. The Act is a rational way to correct the land oligopoly problem.

· Public Benefit Test: The Supreme Court is focusing on the purpose of the scheme – Hawaii was trying to improve public welfare with the police power.  The Supreme Court says that if there is a legitimate public interest served by the policy, the use of the police power is legitimate.  
· Is it really an oligopoly? On Oahu, there are 22 landowners for 79.5% of the land.  But we have less than 22 car manufacturers, probably not 22 toothpaste makers . . . Absent specific collusion, why isn’t there enough market competition?  The problem is, because people want to buy land in a specific place and to buy land, they would only deal with one or two sellers. Land is not a good for which there are readily available substitutes.
· See:  Berman v. Parker:  Supreme Court upheld use of eminent domain power to redevelop slum areas for possible sale or lease ot condemned lands to private interests.  
· Poletown Neighborhood Council v. City of Detroit (MI):  Detroit planned to condemn a residential neighborhood – not a slum – to convey to GM as a construction site for an assembly plant. Plaintiffs argued that it was a taking for private use. The city contends that the taking is to create an industrial site that will be used to alleviate conditions of unemployment and financial distress.

· The court held that the takings are constitutional because it is in the public interest to have more employment opportunities due to the severe economic conditions in Detroit. This benefit is enough to invoke the power of eminent domain.

· Dissent: Private benefit is the main purpose, not incidental benefit, to taking. “What General Motors wanted, General Motors got.”

· Potential benefits (HI) and potential costs (Poletown). Why not say that it is a public use if the benefits exceed the costs and that it isn’t a public use if the costs exceed the benefits? (Michelmann) Response – do courts have the institutional competence to evaluate these tradeoffs effectively or should that be the province of the legislature?
B.  Physical Occupations and Regulatory Takings: If the government wants to condemn property for public use it must comply with procedures that ensure owners due process of law. First, they file a petition, then notice, then a trial is held where the government establishes its authority to condemn. If there is a jury trial, the jury determines just compensation and issues of public use and necessity are decided by the court. The government must pay the compensation awarded and any interest that may have accrued from the time of the taking. Condemnees do not recover attorney’s fees or other litigation costs.   

Takings Rules:

1. Loretto:  Permanent physical occupations are compensable per se takings. 
2. Hadacheck:  Regulating land to prevent or end a nuisance is not a taking.  (Bright Line Rule)
3. Mahon:  Diminution in value test – A govt. regulation is a taking if the fair market value of the property is greatly diminished.
4. Penn Central:  Four prong standard:  (1) Economic impact of the regulation on the claimant, (2) Interference with distinct investment-backed expectations, (3) character of governmental action, (4) Public nuisance exception.

5. Lucas:  A taking will always be found if regulation eliminates all economically beneficial or productive use of land, unless there is a background principle of nuisance law (a la Morgan).
6. Tahoe:  (1) There are two lines of regulatory takings decisions:  Unless there is a total diminution in value, Penn Central applies and not Lucas.  (2) Rejects temporal conceptual severances.
· Loretto v. Teleprompter Manhattan CATV Corp. et al. (SCOTUS):  New York requires landlords to permit cable television installations on his property.  As per the law cables were installed on the side and roof of Loretto’s apartment building. Prior to 1973, the cable company paid 5 percent of gross revenue, but after the new law the landlord is only entitled to $1 nominal fee for cable installations.  (In essence, Loretto is being deprived of an easement).
· The court held that the cable line constituted a taking because any physical occupation is a taking per se.  The court distinguished between (1) permanent physical occupation and (2) temporary physical occupation.  The right to exclude is a “treasured” part of an owner’s bundle of property rights. Permanent physical occupation forever denies the owner the right to control the use of the property.  There is no need to consider the extent of the occupation. 

· Dissent – Blackmun argues that the distinction between permanent and temporary physical intrusions is untenable.  (1) The law does not require the appellant to permit the cable installation forever. (2) The cable might leave the landlord better off because buildings with cable are more valuable. (3) The court opens the door to “endless metaphysical struggles over whether or not an individual’s property has been ‘physically’ touched.” (4) No basis for continuous occupation/transient invasion distinction in economic logic or precedent. (5) Loretto admits that she wouldn’t have otherwise use the space that the cable occupies. 

· Might not truly be a per se taking – what if, in 20 years, new technology such as dishnet comes out and cable wires are no longer necessary and they are taken down?

· Another problem – Loretto is losing something with negligible value and maybe she is actually gaining value (dissent). There are things like Euclid zoning that wipe out value and why privilege this over other regulations that wipe out value?
· However, the problem with a de minimus exception is that it would be hard to draw the line.  The majority is trying to establish a bright line rule.
· Applies to permanent physical takings.

· Hadacheck v. Sebastien (SCOTUS):  Hadacheck owns a brickyard. City passes ordinance banning brickyards. The land has special value for brickyard because of special clay. Worth $800,000 for brickyard, $60,000 for residential. Brickyard treated like nuisance because smoke and soot from brick-making make nearby residents ill.
· The court upheld the ordinance because preventing the kiln was a valid exercise of police power. The city growth cannot be stunted and even if the business was not a nuisance per se, it can be regulated. There is no taking because he can still excavate for clay and he can always transport the clay elsewhere for manufacture. The monopoly charge was too illusory.  Per se rule:  Regulating land to prevent/end a nuisance is not a taking. 

· Nuisance varies by context; brickyard wasn’t nuisance before city encroached on it. Contrary to first in time. Government doesn’t want to pay to end nuisances because would go bankrupt, incentive to set up nuisances to extort payment.

· While the govt. is substantially decreasing the value of his land, the court is not physically coming on to the land and appropriating it, unlike Loretto.  
· But similar to Del Webb, shouldn’t Hadacheck have seen this coming – LA was expanding and he was providing bricks!

· Nixon v. United States (US Court of Appeals, DC Cir.):  Congress passed the Presidential Recordings and Materials Preservation Act (PRMPA) in 1974 out of fear that Nixon would destroy his presidential papers. Upon resignation, Nixon arranged to have his papers removed but before they could be shipped he learned that the Watergate Special Prosecutor had a continuing interest in those materials.  He reached the Nixon-Sampson deal whereby the papers were deposited temporarily with Sampson after which the materials would be permanently donated to the US.  PRMPA abrogated the Nixon-Sampson deal and provided that the administrator would retain control of the papers and that they never could be destroyed.

· The court held that Nixon did have a property interest and was owed just compensation.  (1) History – Presidents have always treated their presidential papers as private property and that conception was created by custom.  GW willed his papers as did some other presidents. Some gifted them.  Some destroyed them. (2) Takings clause is per se and requires compensation.  Per se taking applies to personal property as well as physical property.  Test:  Former owner must be deprived of a definable unit of economic interest.

· Line drawn at cash.  Cash cannot be a taking because it is fungible.

· Pennsylvania Coal v. Mahon (SCOTUS):  1878 deed conveyed the surface of the land but express terms reserved the right to remove all the coal under the surface and the grantee took the premises with that risk and waived all claims for damages that could arise from mining out the coal.  1921 – Kohler Act of PA was enacted, forbidding the mining of coal in such a way as to cause subsidence. 

· Holmes – held that because the damage is to one house and is not a public nuisance even if similar damage occurs in different places and because the plaintiffs took the risk to deal with the mining and they cannot be given greater rights than they bought.  While property can be regulated to a certain extent, if regulation goes too far, it becomes a taking. 

· Dissent – Brandeis – This is a case of public nuisance – buildings collapsing all over town.  

· Rule established that mere regulation – if it goes too far – could be a taking.  Holmes emphasized the extent of diminution, extent to which the regulation diminished the fair market value of the property.  Holmes found that the taking was total because it took the coal company’s entire support estate (at the time, PA had two separate subsurface estates, the mineral estate and the support estate).
· Average Reciprocity of Advantage:  While there is public harm, that harm is outweighed by the benefits of coal mining.

· Essentially, Holmes is choosing between two worlds:  (1) Coal company owns everything and is deprived of a small part.  (2) The coal miner only owns some part and can’t do anything with it.  In this second world, you need to be compensated.  Holmes seems upset buy the idea of the govt. wiping out the coal company’s interest.
· Penn Central v. City of New York (SCOTUS): New York adopted Landmarks Preservation Law in 1965 to provide controls and incentives to preserve landmarks. Final designation as landmark placed restrictions on owner, including duty to keep exterior in good repair and requiring approval of commission on proposals to alter exterior. Grand Central Terminal was designated as a landmark. Penn Central owns a number of other properties eligible to receive development rights shifted away from Terminal as result of Landmark designation. In 1968, Penn Central entered lease to allow multi-story office building above terminal. Designs were rejected because of impact on exterior and New York skyline. Was this a taking of Penn Central’s air rights?
· The court held that this was not a taking because in takings jurisprudence rights to parcels are not divided into discrete segments, Euclid rejected the idea of diminished value as establishing a taking.  Court also said that takings jurisprudence does not divide a single parcel into discrete “conceptual” segments.  Established a four factor standard:

· Economic impact of regulation (Mahon):  When the plaintiff loses a lot of money it is more likely to be a taking.  However, the court doesn’t specify how much diminution of value – in Hadacheck, an 87.5% diminution was not enough, nor was the 75% diminution in Euclid. 
· Whether the landowner’s “distinct investment-backed expectations” have been interfered with (PA Northwestern):  Need to have actually spent money.   

· Character of government action (Loretto):  Post-Loretto:  any permanent physical occupation authorized by govt. is a taking; a nuisance prevention regulation is less likely to be viewed as a taking than one that is mainly oriented toward benefiting the public.  
· Public nuisance exception (Hadacheck)

· Dissent:  This decision enforces a benefit.  This is not a nuisance exception because other buildings in the area are allowed to be really tall and Penn Central is being punished for having done too good a job designing and building Grand Central.  Affirmative duty imposed on Penn central to keep Grand Central in good repair.  
· Preventing public harm of loss of tourism – the city as a whole benefits from preserving Grand Central.  
· Problem with decision – standard ad hoc and rather difficult to apply.

· Applies to temporary physical takings (post-Tahoe) and regulatory takings where there is no total loss.  If there is a total loss, Lucas applies.
· Lucas v. South Carolina Coastal Council (SCOTUS):  Coastal Zone Management Act was enacted in 1977, requiring owners of coastal land to a use other than the use other then the use the critical area was devoted to after September 28.  In 1986, Lucas paid nearly $1 million for two residential lots on a coastal island.  He intended to build single family homes on the lot and under the 1977 law, he did not need a permit.  However, in 1988, the state enacted the Beachfront Management Act which directly barred Lucas from building permanent homes on the lots.  A state trial court found that the Act made Lucas’ property valueless.

· The court held that the act constituted a taking because there is no productive or economically beneficial use of land that is permitted.  South Carolina needs to do more than offer the legislatures declaration that Lucas’ uses is inconsistent with the public interest and needs to do more to show sic utere (Probably must satisfy the Morgan substantiality test).  Bright Line Rule:  If the law deprives economically beneficial or productive uses of land it is a taking unless it is pursuant to a background principle nuisance law.  
· Once it is shown that there is no economic or productive use for the land, the burden shifts to the government – govt. must show that the prohibited use would violate the background principles of nuisance law.

· The majority was also open to the conceptual severance debate that Penn Central had seemingly resolved.

· Kennedy concurring opinion – wasn’t confident that the land truly had no value.  Reasonable expectations must be viewed in terms of property law as a whole.  
· Blackmun’s dissent – Almost certainly some value to land (could exclude others, recreation and camping, alienate). Sweeping new rule to decide narrow case. Police powers justify the act, so no taking, can regulate property without taking no matter how adverse the impact on property owner (Hadacheck). No individual has right to harm others with use (nuisance law fundamental tenant).

· Stevens dissent – New rule is wholly arbitrary. No economic value is taking, 5 percent of economic value is not a taking. Effectively freezes common law in denying the legislature much of its traditional power to revise the law governing rights and uses of property.
· HOWEVER Nuisance law is not designed to deal with minor harms created by many users, but to deal with big harms created by single users.   

· Essentially, Lucas is a tragedy of the commons.  No one is contributing enough to the problem of beach erosion for the common law to find a nuisance

· Very rare to have a total deprivation of economic use. Even here, there really isn’t, except as a legal fiction since the finding wasn’t challenged.  

· Strahilevitz says that Lucas indicates that the premise for Hadacheck is false at base but as a doctrinal matter, Hadacheck survives.  In a world with a 95% deprivation, Hadacheck is the law but the reason for Hadacheck has been undermined.  In Hadacheck, the LA City Council did not wait for litigation or for a residential neighborhood to surround the brickyard – it preempted the litigation.  Under Lucas, the background nuisances that the legislature can ban are those nuisances that can also be banned through a civil nuisance suit.   
· Lucas says that when the numerator and denominator are equal, there has been a taking.  Strategy is to always have the denominator be as small as possible so that you get to Lucas rule or pretty close under Penn Central.  Conceptual severance is all about a way to lower the denominator.   Basically you want the percentage of what you lost to be very big and for this reason, conceptual severance is attractive.*
· Applies only if there is a total loss.  If there is no total loss, then use Penn Central.

· Palazzolo v. Rhode Island (SCOTUS): Palazzolo owns a waterfront parcel of land in Westerly, Rhode Island.  In 1958 he and some associates formed Shore Gardens, Inc. (SGI).  He eventually bought out his associates and became the sole shareholder.  The land was 80 lots and it engaged in various transactions that left it with 74 lots which together encompassed about 20 acres.  In 1978, the charter was revoked for failure to pay corporate income taxes.  Petitioner became the sole owner.  From 1962 onward, the plaintiff submitted various submissions to develop the land and the agency found that it significantly would impact waters and wetlands.  
· The court held for Rhode Island because (1) Palazzolo had notice in taking the successive title and (2) the argument to divide the land into upland and wetlands portions was unfounded because the parcel is valued as a whole (no conceptual severance).  
· Tahoe v. Tahoe (SCOTUS): Lake Tahoe is a really clear, beautiful lake straddling California and Nevada.  The increase in development threatened to ruin the color and turn in green.  CA and NV instituted a moratorium on development for 32 months in high hazard areas.  Petitioners are a nonprofit membership corporation representing about 2,000 owners of improved and unimproved parcel of real estate on Lake Tahoe that have not yet built houses on their land.  Two theories:  (1) Lucas – deprived property for the period of the moratorium and (2) Penn Central.
· The court held there is no taking. (1) The moratorium lasts only for 32 months and cannot be considered a permanent elimination of any economic benefit.  This case isn’t like Lucas because the govt. is only taking a time limited interest in this land.  You only qualify under Lucas if you have been deprived of a fee simple rather than a leaseholding. (2) If it is a temporary physical invasion, we bring in Penn Central.  
· (1) Any regulatory taking that does not impose the absolute loss of economic value under Lucas is subject to Penn Central ad hoc test.  (2)  Cannot sever portion of property, must look at parcel as whole. To make temporary moratoria into temporary takings requiring compensation would destroy government planning. Clear reciprocity of advantage to landowners from good planning. Duration of regulation is merely one factor to be included in Penn Central analysis.
· Moratorium leaves open whether a 12 month leasehold is a taking when a 13 month moratorium is passed.
· This decision limits Lucas to a very small universe of cases. “Relegates Lucas to a footnote of the law., the triumph of Penn Central over Lucas.”  Both Palazzolo and Lake Tahoe reflect renewed emphasis by court on ad hoc factual analysis under Penn Central rather than the per se approach.  
· The Court rejects the temporal conceptual severance claim, but is faced with U.S. v. Pewee Coal Co. (U.S. 1951), where there was a strike at the coal mine and the govt. takes over the mine and keeps mine running for national security purposes.  Govt. was required to compensate the owners for the period within which the govt. was occupying the mine.  The Tahoe court distinguishes Pewee Coal as a physical appropriation of property for a public use whereas Tahoe is a regulatory taking – two different categories of rules to be applied.  Court really says that there are two types of takings law and you can’t cite one line of authority to deal with another.  Strong cleavage between the Loretto world and the Penn Central world and the court can reach inconsistent determinations btwn those worlds.
· Thomas’ dissent: Temporal divisions of property can be considered, different in kind from permanent deprivations of use in land. Should be subject to Lucas’ per se rule for the amount of time there’s no economically viable use.

· Rehnquist’s dissent: Ban on development for six years is too long. Distinctions between permanent and temporary takings are too tenuous. Because every taking can be labeled temporary and given a lifetime of number of years, whereas permanent ones (Lucas, Loretto) unlikely to actually be permanent. Normal delays for planning, getting permits are OK, but must be short-term. Impossible to know in advance if taking will be temporary or permanent.

· Tragedy of the Commons – Everyone wants to build, but too much building will destroy the beauty of the lake.  Because of the large number of people, Coasian bargaining would be plagued by high transaction costs.  Prone to holdouts. 
· Average Reciprocity of Advantage:  People gain more from preserving the lake than the people lose from the moratorium.

XII. Intellectual Property
A.  Patent Law:  Patent law is a system of rewards for those who discover things that are useful.  Addresses tragedy of the commons, free-rider problem. People won’t invest in innovation if others can come along and take the fruits of their labor. A patent confers the right to exclude others from making, using, selling, offering for sale, or importing the invention for 20 years from date patent application was filed.  This monopoly right leads to profit. The patent registry is similar to registry for land recording. It puts the world on notice, allows parties to rely on ownership. Creates incentive to work fast, record first.  The US patent system, unlike basically every other patent system in the world, gives priority to the first inventor and not to the first person to register the patent. There are four basic requirements for patent protection:  (1) statutory subject matter, (2) utility, (3) novelty, and (4) disclosure/enablement. 
· Statutory Subject Matter:  Utility patents may be granted for “any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof . . .” 35 U.S.C. § 101.  There are three types of  utility patents:  (1) process claims, which claim a series of steps aimed at achieving a particular result; (2) product claims, which cover machine, manufacture, or composition (chemical compounds) or matter; and (3) apparatus claims, which cover machines with moving parts and manufacture.  

· Diamond v. Chakrabarty (US 1980):  Chakarabarty files for patent for genetically engineered bacterium capable of breaking down multiple components of crude oil. Patent had (1) Process claims for method of creating bacteria (2) claims for inocculum composed of carrier material floating on water and the new bacteria (3) the bacteria themselves. Can live, human-made organisms be patentable subject matter under 35 U.S.C. § 101?

· The court held that the microorganism was patentable because it was not naturally occurring and was a product of human ingenuity.  Supreme Court says that § 101 was intended to be very broad and protect anything that ingenuity can produce. 
· The court rejected three main arguments:  

· Govt. contends that manufacture or composition of matter do not include living things.  Court rejects this argument because the real distinction Congress has found was between products of nature and human-made inventions and not between living and inanimate things.  

· Govt. contends that microorganisms cannot qualify as patentable subject matter until Congress expressly authorizes such protection.  The Court said that while it is true that Congress is the one with the authority to define the limits of patentability, it is the Courts role to say what the law is once Congress has spoken.  

· Finally, the court rejected arguments of the potential hazards of genetic research and said that it will happen no matter what.  Congress can amend patent protection for genetically engineered organisms if it so chooses.

· Patentable Subject Matter Exceptions:  Cannot patent: 

· physical phenomena, because not as much labor put in. No special skills required to find something, just luck.

· laws of nature, which are unpatentable because they are too important to patent (anti-commodification, public trust doctrine) So important that must be accessible to everyone. No need to have incentives to create laws of nature., and 
· abstract ideas because there is no immediate utility. Hard to exclude.
· State Street Bank & Trust Co. v. Signature Financial Group, Inc. (CAFC 1998):  Signature has an ’056 patent for “Data Processing System for Hub and Spoke Financial Services Configuration.”  Program developed for use as an administrator and accounting agent for mutual funds.  State Street negotiated with Signature for a license to use its system and when those negotiations broke down State Street brought a declaratory judgment action asserting invalidity, unenforceability, and non-infringement.  
· The Court held that Mathematical algorithms, while in themselves unpatentable as abstract are patentable if there is a practical application for that abstract idea which corresponds to a useful, concrete or tangible thing.  The program was patentable because it is non-obvious, the algorithm applies to a practical result and that practical result can be price, profit, percentage, cost, or loss.  The court also rejected the business method exception – business methods are subject to the same legal requirements for patentability as applied to any other process or method.  

· Court said that the business model exception no longer exists.  Prior to State Street courts were hesitant to accept business model patents because they did not want one business to monopolize a particular ways of doing business.  Corporations already get customer loyalty from being first in time in developing a new business model. 
· Utility:  Protects all inventions that are novel, useful, and non-obvious.  Utility is a relatively rare issue.  There are 3 types of utility:  (1) General utility – an invention must be more than a “mere curiosity” – must be capable of some kind of use; (2) Specific utility – even if the invention is directed toward a certain function, it must actually perform that function.  Does the invention work to solve the problem it is designed to solve? (3) Beneficial or moral utility – The invention must have a minimum social benefit or at least is not harmful or deleterious.

· Brenner v. Manson (US 1966):  Invented a compound that is similar to steroids that have tumor-inhibiting effects on mice.  Inventor said that based on the results of the homologous compounds, his compound also would have that effect.  Did not disclose the likelihood that his compound would have similar effects.  
· The court held that the compound must be specifically useful in its present form to be patentable.  Says that patents are not “hunting licenses” – they are not rewards for searches but compensation for successful conclusion of a search.  Inventor has not supplied the quid pro quo of the patent.
· Unless and until a process is refined and developed to the point where a specific benefit exists in currently available form, there is insufficient justification for permitting an applicant to engross what may prove to be a broad field.  

· Before Brenner, a researcher can file for patent when he has a promising result. After Brenner, must prove a specific utility. Raises concern because while the researcher is waiting on specific utility, someone might beat him to the patent office. Reject Justice Story’s notion that it is enough to not be “an invention injurious to the morals, health, or good order of society, or frivolous or insignificant.”
· Economic consequences of Brenner – Before Brenner, start-ups would file early to protect against saucy intruders.  An early patent would also make it easier to get investors to pay for Stage 2 of the research.  The problem is, under Brenner, you have to go much further to get a monopoly and venture capitalists will be worried about investing due to fear of someone beating you to the finish line.  Stage 2 is really expensive and investors are going to be uncomfortable inventing because of saucy intruder problem.  Makes it very difficult for startups to get the capital they need to bring a product all the way to market.  
· Brenner has fallen into disfavor with the federal circuit - As long as the process produces the intended result we won’t worry about whether it applies to humans.  Part of quid pro quo patent law is that you have to disclose to get the patent, but if the patent is denied, the application is denied and a lot of firms will try to protect the invention as a trade secret.  
· Juicy Whip inc. v. Orange Bang inc. – Developed a juice machine where the glass bowl on top only appeared to circulate juice.  The real juice came from tanks hidden under the display. Held – Federal Circuit said that it is not unusual for products to be designed to appear to be something that it is not.  Much of the value of such products is the fact that they appear to be something they are not.  The fact that it fools customers doesn’t deprive the invention of utility.  Other agencies, and not the courts, are in charge of protecting consumers against fraud and deception in the sale of food products.  

· Novelty and Statutory Bars:  § 102 of the Patent Act embodies the principle that only new inventions deserve patents.  § 102(a) Novelty requires that an invention be somehow different from all published articles, known techniques and marketed products.  There is also a statutory bar (§ 102(b)), meaning that an inventor has to file a patent application within a year of the article’s publication.  If she doesn’t do that the inventors loses the right to the patent.  Novelty is measured from the date of invention, whereas statutory bars are a function of the date the patent application is filed.

· Rosaire v. National Lead Co. (5th Cir. 1955):  The Rosaire and Horvitz patents deal with methods of prospecting for oil. Rosaire claims he and Horvitz invented and patented in 1936. Teplitz and coworkers at Gulf Oil Corporation used process in 1935-36 in Palestine, TX, before the patent application. Was Teplitz’ work an unsuccessful experiment or successful field trial?  
· The court held that Teplitz did not have to publish the material or show public knowledge in order to be eligible for the patent.  Teplitz used the methods in the regular course of business with no effort to conceal.

· After the decision, the process entered the public domain.  Rosaire didn’t own it because of novelty and Teplitz doesn’t own it due to the statutory bar.
· Woodland Trust v. Flowertree Nursery, Inc – Under § 102(a) Flowertree claimed that a particular nursery watering system was previously known and used by Burke and Hawkins in the 1960s and 1970s.  Use was discontinued in 1976 and 1978.  The system was reconstructed in 1988.  Use discontinued because it was destroyed by a tornado.  There was no physical record of the system and they instead relied on oral testimony. Held – Because there is no written evidence there is no clear and convincing evidence necessary to invalidate a patent on the ground of prior knowledge and use under § 102(a).  Oral evidence is not enough.

· In Re Hall (CAFC 1986):  Appellant applied for a patent and Foldi had also developed the same enzyme.  He protested, but it was more than a year after his doctoral thesis, detailing the enzyme, was submitted to a university library in Freiburg, Germany.  § 102(b) bar requires that the publication be accessible to the interested public, but there was no evidence that the dissertation was properly indexed and catalogued before the critical date (one year prior to the other person’s patent filing date).
· The court held, after examining routine library business practice to determine the length of time it takes to get a dissertation catalogued, held that the enzyme was unpatentable because the dissertation was sufficiently public.  
· Rule: At the critical date of reference the material must be sufficiently accessible to the interested public so that no one could make a claimed invention without further research and experimentation.

· Non-obviousness:  § 103 – After 1952, the patent act required inventions have to be non-obvious.  Described as the ultimate condition of patentability, final gatekeeper of the patent system.  Nonobviousness asks whether a development is a significant enough technical advance to merit the award of a patent.  Tries to measure technical, not economic triviality.  A patent on a technically trivial development might be an extremely valuable right that can be commercially exploited. 
·  Three reasons for nonobviousness doctrine: (1) Idea is so obvious that people in the field would develop it without much effort.  Incentives provided by the patent system may be unnecessary to generate the idea; (2) Granting patents to obvious development may compromise the incentives that the patent system provides to develop nonobvious inventions; (3) Granting obvious patents may create a proliferation of economically insignificant patents that are expensive to search and license.

· Hotchkiss v. Greenwood (U.S. 1851): Hotchkiss made a clay or porcelain doorknob and added a standard screw function.  He claims that his creation is an invention because clay or porcelain had never been used for doorknobs and that this was a cheaper material than other materials that are typically used to make doorknobs.  

· The court held that the creation was not deserving of a patent because Hotchkiss simply substituted one material for another and the screw was a method that was in common use.  Any skillful mechanic can do this and it isn’t the work of an inventor.
· Woodbury’s Dissent:  Some valuable discoveries are accidental rather than the result of ingenuity and the main focus for patentability should be on whether the invention is new and useful to the public and not whether it was the result of long experiments or accidental discovery.  Woodbury’s argument that process of mind didn’t matter was codified in § 103, which says that patentability should not be negatived in the manner in which the invention was made.   
· Hotchkiss Test – Where an invention combines old elements, the invention is not patentable.  This test was codified in § 103 which holds that developments are unpatentable if they are obvious to a person having ordinary skill in the art.  

· Graham v. John Deere (SCOTUS 1966):  John Deere applied for patent # ‘798.  The patent was very similar to patent ‘811.  The new patent was designed to move the shank upward when it hit an obstruction.  The new patent only differed from ‘811 in two ways, the stirrup and bolted connection of the shank to the hinge plate and the reversed the hinge plate.  Both patents were approved.
· The Court held that ‘798 was obvious.  The court identified several factors to determine obviousness: (1) scope and content of prior art, (2) difference between prior art and new patent (3) level of ordinary skill in pertinent art. Secondary factors are (1) commercial success, (2) long felt but unmet needs, (3) failure of others. Person having ordinary skill in prior art could alter ‘811 to make ‘798.

· The secondary factors have been extremely important since Graham.
· Strahilevitz cautions that an invention always seems more obvious in hindsight. 

· Sakraida Synergy Test:  Sum of the whole somehow exceeds the sum of the parts.  Synergy from sticking these things together somehow makes them more valuable (e.g. combining the pencil and the eraser).  After Graham, courts brought back this old test when looking at pencil/eraser type decisions because the Graham standards don’t seem to apply.  
· Disclosure and Enablement:  Patent case law in the US now stresses the disclosure required by the Patent Act § 112 as the quid pro quo of the right to exclude.  The disclosure function is one of the most important features of the patent system.  Putting the invention in full possession of the public so that the invention can be freely made and used after the expiration of the patent is still a primary purpose of the requirement.  The Gillette case, describing a detachable razor blade, illustrates that a patent’s specification does not need to point out precisely how to make every device that would fall within its claims.  Disclosure of the inventive concept or principle, whose precise contours are defined by the claims is enough.  The desire to restrict the patentee’s property right to that which she has actually invented, while at the same time guarding against a skimpy right is the ever present tension of enablement. 
· § 112 sets out four different requirements:  (1) Enablement – Set out in ¶ 1 – requires the inventor to describe the invention clearly enough so that one skilled in her art can understand it well enough to make and use it; (2) Written description – ¶ 1 – in addition to enabling one skilled in the art to recreate the invention, the inventor must highlight or describe what she claims, and claim what she highlights; (3) Definiteness of claims – ¶ 2 – claim the invention in such a way that those who follow her can easily discern the boundaries of the legal right; (4) Best mode – Inventor must tell the public the best mode she knows for practicing the claimed invention.

· In re Strahilevitz (2nd Cir 1982):  Invention relates to methods and devices for removing hapten, antigen, or antibody for the blood of a living mammal.  Claim 44 is the broadest claim.  The examiner rejected the claims as insufficient disclosure under 35 USC § 112(1) because appellant urges nearly universal applicability for selectively removing the chemicals.  Board contends that examples should have been included and the appellant did not present sufficient descriptive material that can provide proper instruction in the manner of developing or using the apparatus.  

· The court held that the disclosure was detailed enough since a person of ordinary skill in the art could have made or used the appellant’s invention without undue experimentation.  The court placed the burden of proof on the government in calling into question the enablement of an applicant’s disclosure.
· Rule: With a prophetic invention, if you can show that each part will work, you don’t have to show whether the whole thing will work.  

· Benefits:  makes it easier for start-ups and small time inventors to license their patents and actually make the invention.
· Problems:  Shots in the dark with submarine patents – some inventors write extremely vague and broad prophetic patents and then go after industries for hundreds of millions of dollars when it seems as though their inventions fell within the scope.  This was especially problematic under the old patent term of a 17 year monopoly from the date the patent was granted.  Now, the incentives have been changed with the new term of 20 years from the date of filing.

· Prophetic patents also raise search costs because it expands the number of inventions eligible for patent.

· Continental Paper Bag Co. v. Eastern Paper Bag Co. (SCOTUS 1908):  Eastern Paper Bag Company has a patent for a mechanism that folds the bottom of paper bags.  Continental infringed that patent.  Continental claims that since Eastern does not use the patent, they should at least be able to license the patent at a reasonable price.  Eastern had not used the invention for 17 years, the entire course of the patent.
· The court held the patentee is entitled to an injunction against the infringer even though he doesn’t use the patented device.  Even though there is no obvious reason for P’s nonuse and even though the defendant had used the machine successfully for a number of years, Congress has set a policy whereby patent owners can choose not to use patents without losing the patent.

· While it is true that Eastern’s Liddell patent makes bags better and cheaper, Eastern also have patents on earlier technology and if they have to replace those machines with the Liddell machines, it’ll cost them money.  If continental uses the new machines, they’ll have to upgrade too so Eastern is trying to protect its investment in obsolete technology.

· Eastern is given a property rule:  the benefit of the injunction.

· Incentives:  Companies willing to make R&D expenditures must be protected from other firms that will design around them.  Right to suppress a patent parallels the right to exclude from real property, even if that land is not being used.   This is Disney World in Orlando, they bought up a lot of land when it was cheap and only used a small part of it at first, but excluded other developers from building hotels nearby.
B.  Copyright Law:  Copyrights are protectable at the moment the work is completed.  The copyright monopoly is much longer than the patent monopoly, but much weaker.  A protectable copyright has the following elements:  (1) Copyrightable subject matter – ideas themselves are not copyrightable but the author’s particular expression of an idea is protectable; (2) Threshold for protection – work must be fixed in a tangible medium of expression; (3) Formalities – notice is required on all works created before 1989; (4) Authorship and ownership – in the case of works made for hire, the employer and not the original creator is considered the author and the owner of the work; (5) Duration of copyright – lasts for the life of the author plus 70 years, or 95 years from the first publication in the case of entity authors.

· The rights of ownership are limited by the fair use doctrine.  Unlike a patent, copyrights do not give their owner the exclusive right to use the copyrighted thing.  However the copyright gives the owner rights to (1) copying – only the owner can make copies of his work; (2) Derivative works – owner has the exclusive right to prepare derivative works, which are works based on the original but in different forms; (3) Distribution – owner has the right to control sale and distribution; (4) Performance and Display – owner has the right to control the public but not the private performance and display of her works.  

· First sale doctrine, common law: An artist has no say about what can be done with his work after it is purchased. Can be altered or destroyed. 

· In 1990, Congress passes Visual Artists Rights Act, giving the artist right to prevent alteration or destruction during his lifetime. Cannot be bequeathed to heirs.
· Originality: 17 U.S.C. § 102 – Copyright protection extended to original works that are fixed in any tangible medium of expression that can be reproduced, perceived, or otherwise communicated, either directly or with the aid of a machine or device.  Courts require only a minimal amount of originality for a copyright – courts rarely find that musical and literary works do not fall below the de miminus threshold of originality. 

· Feist Publications v. Rural Telephone Service (SCOTUS 1991):  Rural telephone service company is a telephone company that provides services to several KS communities.  They are required to issue a phone book.  Feist Publications publishes a much larger phone book and Feist competes with Rural for yellow pages ads.  Feist made deals with 10 of the 11 different telephone companies but Rural refused.  Feist used their listings but looked up the addresses for ¾ of the listings.  The remaining 1,309 numbers were listed as is, including 4 seeds.  Feist sued for copyright infringement.
· To establish infringement two elements must be proven: (1) ownership of a valid copyright, and (2) copying of constituent elements of the work that are original.  The court held that there was no copyright violation because even though the directory was copyrighted because the bits of un-copyrightable facts existed before Rural reported them and would have continued to exist if Rural had not published the directory.  Since it was a garden variety phone book, there was no creativity and there was no minimal creative spark required by the constitution.  

· The information was not original because it was facts compiled in alphabetical order – facts cannot be copyrighted.    However, the Court does not address the four fake numbers.  While those were demonstrably non-facts, those could not be used for a copyright infringement case under the Oliver v. St. Germain exception:  “Equity and good morals will not permit one who asserts something as a fact which he insists his readers believe as the real foundation for its appeal to those who may buy and read the work, to change that position for profit in a law suit.”  Also, there is no real harm.  Those four entries can simply be blacked out.  

· The Court rejected the sweat of the brow theory of copyright (Lockean labor theory that dominates the European personhood model of copyright).  The copyright regime will not protect a commercially valuable telephone book, but will protect really bad poetry (pink flower poem).  However we do not want the government to distinguish artistic quality.
· In Reality, Feist is being forced to give Rural a license.  Rural won’t want to wait three months for Feist’s phonebook to come out and would prefer to pay to get a digital copy.  
· Baker v. Selden (SCOTUS 1879):  In 1859, Selden copyrighted a book on bookkeeping. The next two years, he copyrighted several more books adding to the system. The books contain forms with ruled lines and headings used for his bookkeeping system. Selden sued Baker for infringement; Baker contended the forms aren’t lawful subject matter for copyright.
· The system is an idea which cannot be copyrighted (although likely patented); only its expression can be copyrighted. Any person can use the system, cannot copy the book. Forms are not copyrightable because they represent use of the system. 

· Cannot copyright ideas because of desire to foster free exchange of ideas.  In any case, Selden has other incentives for creating ideas – companies might want to hire him, people might prefer his books because he is first in time.  
· Morrissey v. Proctor & Gamble (1st Cir. 1967):  Morrissey copyrights a set of rules for a “sweepstakes” promotional contest with social security numbers. Copyrighted Rule 1 involves contestants putting names, addresses and phone numbers on a boxtop and sending it in. Morrissey sues P&G for infringement.
· The Court held that although the Morrissey’s expression was original, it is not copyrightable because there was only a very limited number of ways to say it.  
· Baker v. Selden firmly establishes the principle that ideas cannot be copyrighted as such.  Relation to the patent concept that abstract idea can’t by patented.  Only expression of ideas can be copyrighted.  

· Merger Doctrine:  Concern about end-running the notion that an idea itself is not copyrightable. If copyright every possible way of expressing the idea, de facto have copyrighted the idea.

· Exclusive Rights in Copyrighted Works:  17 U.S.C. § 106 Copyright owner has the exclusive right to (1) reproduce copyrighted work, (2) prepare derivative works, (3) to distribute copies or phonorecords, (4) public performance, (5) display.
· Tests for Improper Appropriation:
· Objective test – analytically dissects the objective manifestations – plots, themes, dialogue, mod, setting, pace, sequence characters – of creativity in plaintiff’s work in order to determine if those elements are protectable by copyright.  

· Subjective test – Key issue, delineating what the fact finder compares when two facts are substantially similar.  

· Ordinary observer test – Arnstein (below)

· Arnstein v. Porter (2nd Cir. 1946):  Arnstein sued Porter for copying and alleged that the copying constituted improper appropriation.  Alleges that Begin the Beguine was plagiarized from P’s “The Lord is My Shepherd” and “A Mother’s Prayer.”  
· The court, applying a three prong test to see if copyright has been infringed:  (1) valid copyright, (2) copying, (3) improper appropriation, held that the similarities did not necessarily constitute copying.  Proof of copying is not enough - there is permissible copying that is not illicit.  Ordered that the music be played for the juries.  (Dissent:  the elements were too simple and ordinary to be copying.)
· With regards to the second prong of the Arnstein test, the court says that a sliding scale should be applied.  As long as you can show strong evidence of access, need not show strong evidence of similarity.  But where the access is weak, need a lot more similarity.  The third element is a factual element left in the jury’s hand without much guidance.

· Fair use allows taking of a little bit. Rap sampling. Jazz. The real question is whether the essence of the song been appropriated.
· Nichols v. Universal Pictures Corporation:  P wrote play “Abies Irish Rose.”  D produced a movie “The Cohens and the Kelleys.”  Both scripts were about Jewish girls marrying Irish Catholic boys and the reactions of the fathers to the marriages.   

· The Court held that there was no copying, after focusing on two kinds of similarities:  characters and plots.  With respect to characters, it is only when you have a detailed sketch of the character and that sketch has been copyrighted, you have an infringement.  Characters must be well-defined and it has to be pretty obvious that unusual personality traits have been taken by someone else.  Where it comes to plots, it is even harder to prove infringements.  Plots are not usually that original, drawn from classical motifs.  Plot elements are precisely the sort of abstract ideas that no one ought to own.  

· The idea is the same as Baker v. Selden, but in a particular context.

· Right to Prepare Derivative Works:  Copyright law protects the creation of works based on pre-existing works.  17 U.S.C. § 106(2)
· Anderson v. Stallone (CDCA 1961):  Anderson wrote a 31 page storyline of Rocky IV.  He hoped it would be used in the movie and cited Stallone as co-author.  Anderson discussed it with MGM, alleges that they told him it would bring in big money.  Stallone described his plans for Rocky IV on the Today Show and Anderson said that Stallone used his story.  Stallone wrote the script for Rocky IV.

· The court held that Anderson’s treatment was not copyrightable because the Rocky characters were protected by a copyright independent of the story, Anderson created a derivative without Stallone’s permission, and no part of Anderson’s treatment was copyrightable because his work was pervaded by the Rocky characters.  Because the characters are copyrightable, Stallone has the exclusive right to prepare derivative works.  While non-infringing portions of a work should be granted copyright protection if those portions of the work don’t employ the pre-existing work, this only applies if the passages without the infringing elements can read coherently (Nimmer).  Thus, Anderson can’t get copyright for any portion of his work.

· Sets up a rule that the unlicensed creator of a derivative work can never sue for copyright infringement.

· Posner’s argument in Gracer v. Bradford Exchange – who do we know who to sue?  Applies to licensed and unlicensed derivative works.  Strahilevitz says that this argument proves too much.  If the creator of the unlicensed derivative work creates a derivative work that has some original content, if a third party appropriates some of the information from Anderson’s creation and uses it in a way that doesn’t infringe on Stallone’s copyright, that third party also cannot be sued by Anderson.  
· Expansion of the Copyright Term
· Eldred v. Ashcroft (SCOTUS 2003): In 1998 the CTEA enlarged the copyright duration by 20 years, to life plus 50 years.  Applies to current and new copyrights.  Petitioners are individuals and business whose products and services build on copyrighted works that have gone into the public domain.  Challenge act as unconstitutional because it is not “limited” copyright and because it is content-neutral regulation of speech that violates the First Amendment.

· The court held that the CTEA is constitutional because (1) does not violate the limited Times restriction of the Copyright clause because the terms are still limited and not perpetual.  Congress has regularly applied duration extentions to both existing and future copyrights.  CTEA reflects the kind of judgments in the American domain and might provide greater incentive for American and other authors to create and disseminate their work in the US.  (2)  Since expression and not ideas are copyrighted and since fair use allows the public to use copyrighted works for scholarship and comment, the first amendment is not violated.

· Breyer’s Dissent:  Effectively of perpetual duration, since most works are out of print well before copyright expires.  Giving copyright holders – the lucky few – generations of billions.  Unnecessary and probably doesn’t spur creativity.  After all you can make tons with a shorter copyright duration and invest.  Penalizes those who use copyrighted works, even those that are pretty old because of the long duration.  Royalties are expensive and those costs are passed to consumers.  

· Harper & Row v. The Nation:  Time had a license to publish Ford’s Memoirs a few days before the book was due to come out.  Just before Time was due to publish the memoirs, the Nation received a copy and rushes to publish an article that was about 13% quotes from the memoir.  

· The Court looked to four factors to determine that the Nation had infringed the copyright.  

· Purpose and Character of the Use – the use was commercial and not newsworthy because the Nation was looking to boost its market share. 

· Nature of the Copyrighted work –Only 13% of the article is expression.  However, the manuscript was unpublished and publishing it in an undesired manner is much less likely to constitute fair use.

· Substantiality of the portion used – The Nation used only 1% of the book.  However, the Court says that these were the most powerful passages –Substantiality really matters.

· Market effect – the Nation’s article might impact the market, but it is hard to see that.  Mainly H&R are out $12,500.   But it could be that the controversy generated lots of buzz.

· Sony Corporation of America v. University City Studios, Inc. (SCOTUS 1984):  Do VCRs contributorily infringe on television producers rights? Predominant purpose is time shifting, taping a show and watching it later.  

· The court applied a three prong test to show contributory infringement: (1) someone else is infringing on your copyrights (direct infringer), (2) the contributory infringer had knowledge of this infringement, and (3) need to show that the contributory infringer induced, caused or made a material contribution to the infringement. 

· The court held that the sale of a VCR does not constitute infringement if widely used for legitimate, unobjectionable purposes. Private, noncommercial time-shifting in the home is a legitimate fair use (and some television producers would authorize it). Increases audience. No demonstrable negative impact on potential market. Must show some likelihood of harm.

· Don’t want to go after the infringers because: (1) they’re customers, (2) there are too many of them, hard to punish, (3) there is a miniscule amount of harm from each individual instance of recording.  

· Rule:  It is not contributory infringement if the product is capable of substantial non-infringing uses.  

