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I. ACQUISITION

· Property = Rights among people that concern things; a package of legally-recognized rights held by 1 person in relationship to others with respect to some thing or object

· Bundle of Rights: (some of the primary rights associated with property)

· 1) Right to possess

· 2) Right to transfer

· 3) Right to use

· 4) Right to exclude

· 5) Right to destroy

· Some rights in the bundle can be limited:

· Partial Market Inalienability – When sales are prohibited and gifts are allowed (e.g. body tissue)

· Market Alienable – When gifts are prohibited and sales are allowed

· Inalienable – When neither gifts nor sales are permitted

· How does someone come to own property?

· First in Time:  The 1st occupant owns the land

· Labor-Dessert Theory (Locke):  By mixing one’s labor with the land, one acquires rights to the land

· Utilitarianism:  Private property exists to maximize the overall happiness or utility of all citizens

· “Property rights serve human values.  They are recognized to that end, and are limited by it.” (Shack)

· Law & Economics:  Property exists to maximize the overall wealth to society  

· The law enforces property rights to valuable resources to motivate people to use those resources efficiently

· Personhood (Radin):  Private property as essential to the full development of the individual

· Certain things (e.g. wedding ring, family home) are seen as so closely connected to a person’s emotional & psychological well-being that they almost become part of that person

· A person should have enhanced property rights over these things

A. By Discovery

· In general, person who discovers land has title to it – a variation on cross-cultural “1st in Time” principle

· Locke: The 1st person to improve the land can use it for as long as he likes

· Problem: 1st in relation to whom?

· Johnson v. M’Intosh (US 1823)

· Holding:  Native Americans held only a “right of occupancy”; title to lands “must be admitted to depend entirely on the law of the nation in which they lie” (i.e. all property rights derive from the sovereign)

· The gov’t gives us the entitlement to own things, and we only own them at the state’s sufferance
· Court’s justification for decision:

· Int’l Law of Discovery
· Lockian – Gov’t can make better use of the land than the Indians

· Domestic – Indians can only sell land to gov’t  (VA statute)

· Fait accompli – Society has settled expectation of how things work (* best argument)

· Too many people have invested based on this chain of title; what’s done is done

· Ultimately, this Machiavellian decision is the basis for property rights in the US
B. By Capture

· As a general principle, no one owns wild animals in their natural habitat

· Under Common Law “capture rule”, property rights in wild animals are obtained only through physical possession

· 1st person to capture/kill a wild animal acquires title to it

1. General Rule

· Pierson v. Post (NY 1805)

· Holding:  Pursuit (probable capture) itself doesn’t give a hunter title/possession of a wild animal; “certain control” (actual bodily seizure/mortally wounding & continuing to chase) is required

· Concerned with formalistic approach (use ancient authors as precedent)

· Dissent (Livingston):  Once there’s a reasonable prospect of taking, then there is occupancy

· On side of hunters/policy justifications; goal is to maximize killing of foxes

· Custom: Jury of hunters; farmers as well?

· Who has reasonable prospect of taking the fox

· Hunting technology

· Locke’s view: He who exerts the most labor gets the fox… 

· But Majority doesn’t cite Locke, though his account is just as persuasive

· Temptation to include your friends and ignore your enemies…

2. Role of Custom

· Custom may help to define capture

· Following custom makes for easy enforcement, but it isn’t always the wisest decision

· Should courts defer to social norms when litigating questions?

· Enforcing the law is costly ( if law reflects custom that people already adhere to, then enforcement costs are low because people self-enforce

· Ghen v. Rich (Mass. 1881)

· Holding: Wounding the whale is taking possession of it – this is the established industry custom, and there is no legal reason to change it

· If a fisherman does “all that it is possible to do to make the animal his own, that would seem to be sufficient”

· If rule changed to “finders keepers”, then no incentive to hunt whales

3. Competition

· Anti-competitive measure hurt competition and contributes to social strife

· Keeble v. Hickeringill (England 1707)

· Holding:  Ratione soli – If a wild animal comes onto your property, you are treated as its owner until it leaves your property

· Court’s motivation is to encourage proper competitive behavior by giving protection from malicious competition

· Courts treat different types of competition differently: sympathetic to pro-competitive uses of property/exercising of rights; generally more hostile to anti-competitive uses of property

4. A Modern Compromise

· Popov v. Hayashi (Calif. 2002)

· If you want to encourage chivalrous behavior (reduce violence), then rule for Popov; if you want an easily enforceable rule, rule for Hayashi

· Judge looks at cases like Pierson, and determines that balls are different from foxes, and that contact really matters… BUT, ends up creating a sweeping rule for abandoned personal property/pre-possessory interests (rather than about balls specifically)

· Holding:  Orders ball sold and proceeds split 50/50

· Is this an equitable remedy?  Does it accord with our ex post intuitions?

C. By Creation

· Int’l New Service v. Associated Press (US 1918)

· Holding:  News is property in relation to competitors, but not against the public in general

· “Quasi-Property”:

· Only protects you against competitors, not against non-competitors

· Copyright principles: Can protect expression with property, but can’t obtain property rights in ideas

· Lockian view of property: offended that INS was “reaping where it had not sown”

· Cheney Bros. v. Doris Silk Corp. (US 1930)

· Holding:  A design, process, or secret isn’t property except as it is copyrighted or patented

· INS only good law in narrow sense (as it applies to news gathering business); in everything else, unless Congress has stepped into the fray, then Cheney rule applies

D. Property in One’s Person

· Law generally acknowledges that authority of person’s control over destiny of all their body parts

· People can have right to transfer, use, or exclude others from use of hair, blood, and organs

· BUT, National Organ Transplant Act forbids sale of organs

· Moore v. Regents of Univ. of CA (Calif. 1991) [for more, see below under Intellectual Property]

· Holding:  P has a valid claim for breach of fiduciary duty, but a patient does NOT have sustained property rights over excised tissue, so its use can’t be considered conversion

· Commodification
· Arabian [conservative Republican] (concurring): Marxist view – allowing organ commerce debases humans

· Mosk [liberal Democrat] (dissenting): Taking away property rights in one’s body is akin to slavery

· Property as Bundle of Rights
· Mosk: Restrictions on selling/giving away something doesn’t negate property rights

E. By Find

· The finder of a lost object has a superior claim to anyone but the true owner or a prior possessor

· Categories of found property, according to the presumed intentions of the owner:

· Abandoned property – When the owner intentionally & voluntarily relinquishes all right, title, & interest in it, the 1st person to find the property has title to it, even against the original owner

· Lost property – When the owner unintentionally & involuntarily parts with it through neglect/inadvertence and doesn’t know where it is, the finder has rights to the property against everyone except the owner

· Mislaid property – When the owner voluntarily puts it in a particular place, intending to come back for it, but then forgets where it is

· Lost vs. Mislaid can be in the eye of the beholder
1. Rights of Finders Against Original Owners

· General rule: “owners keepers, finders weepers”, unless the property was abandoned

· Law seeks to encourage the owner’s effort to acquire property, not the finder’s minimal efforts

· Rule provides security of title and protects against thieves pretending to be finders

2. Rights of Finders Against 3rd Persons

· Relative to 3rd parties, the 1st finder has superior claim to a found object

· Armory v. Delamirie (England 1722)

· Holding:  The finder of a lost object has a superior claim to anyone but the true owner

· Court’s reasoning:

· Minimizes disputes

· Gives incentives to finders to do socially good thing of turning in property

· Easier for owner to find 1st finder than subsequent finders

3. Rights of Finder Against Landowner

· 2 competing lines of authority: 1) giving title to finder (Armory); 2) giving title to landowner (Ratione soli)

· General trend is giving the landowner a superior claim over the finder

· Key factors:

· Location of object:  Objects found within a house or embedded in the soil on private land are awarded to the landowner, not the finder

· Status of finder:

· If the finder is a lawful occupant (e.g. tenant), he may have rights to the found object

· Landowner’s claims generally prevail over those of employees, people on land for a special purpose (e.g. mailman), or trespassers

· Hannah v. Peel (England 1945)

· Holding:  While an owner possesses things that are attached to or under his land, it isn’t clear that he owns things that are loose ( P (finder) gets the brooch

· Key: Once possession of house transferred to gov’t, landowner’s expectation of owning objects later found in the house was greatly diminished since someone else could’ve hidden the brooch in the crevice

4. Right to Objects Found in Public Places

· A valuable object left in a public place (e.g. store, bank, restaurant) is usually considered mislaid property and is awarded to the owner/occupant of the premises, not the finder

· McAvoy v. Medina (Mass. 1866)

· Holding:  Pocketbook is misplaced, not lost, property, so it goes to the shopkeeper, who has a duty to exercise reasonable care under the circumstances

· Rationale:

· Owner more likely to return to claim misplaced vs. lost property

· Owner will be better able to find the shopkeeper rather than a finder

· No need to reward finders of mislaid property, b/c shopkeeper or other customers will likely find it

· As a bailee, the shopkeeper was obligated to “use reasonable care for the safekeeping of the same until the owner should call for it”

· Problem:  This rule may result in the finder pocketing the find

F. Adverse Possession

· Adverse Possession = Acquiring land by taking it from the original owner

· Elements of AP (must win on all 5 elements):

· actual
· exclusive
· open & notorious
· adverse (or hostile) under a claim or right – 3 approaches (see below)

· continuous
· … and for the statutory period (generally between 10-20 yrs)

· Note:  The SoL is extended if specified disabilities are present

· A disability is immaterial unless it existed at the time when the cause of action accrued
· Other methods to solve boundary disputes:

· Ad coleum Doctrine:  Ownership of the soil also includes what is above & below the land (Marengo Cave Co. v. Ross)

· Doctrine of Agreed Boundaries:  if neighbors have an oral agreement to settle what the true boundary is, the matter is enforceable if that line is accepted for a long period of time

· Doctrine of Acquiescence:  Long acquiescence, even for a time shorter than SoL, is evidence of agreement between parties fixing a boundary line

· Doctrine of Estoppel:  When 1 neighbor makes indications of the location of a common boundary and the other neighbor changes his position in reliance on those representations, the 1st neighbor is estopped to deny the validity of his statements or acts

· Estoppel has also been applied when 1 neighbor remains silent

1. Actual Entry

· Whether the adverse possessor is using the property as a reasonable owner might

· Depending on the circumstances, this might include residence, cultivation, improvement, hunting & fishing, or other economically-productive activities

· Van Valkenburgh v. Lutz (NY 1952)

· Court rejects D’s shack as establishing AP because it was done in bad faith, yet they reject the garage because it was done accidentally (therefore not hostile) ( This ruling makes it impossible to adversely possess land! (“heads, I win; tails, you lose”)

· “Shadow Law”:

· Court is resistant to very idea of AP (institution that legitimizes theft)

· Judge (Legal Realist) doesn’t like mean old man Lutz; imposes own biases onto law

2. Exclusive Possession

· The possession must not be shared with either the true owner or the general public

· If the true owner is using the land, he is more entitle to the land

3. Open and Notorious

· The acts of possession must be so visible and obvious that a reasonable owner who inspects the land will receive notice of an adverse title claim

· Manillo v. Gorski (NJ 1969)

· Holding:  If the trespass is obvious, no actual knowledge by the owner is required; BUT, if it isn’t obvious, actual knowledge (NOT constructive [i.e. “should have known”]) by the owner is required for AP 

· Court embraces Connecticut Doctrine and rejects Maine Doctrine
· problem: while hostility removes incentive for trespasser to lie, true owner has incentive to lie and say he didn’t know

· Innocent Improvers (Equitable Doctrine of Innocent Improver)

· Sometimes arises under CL; other times, from statutory legislation

· Creating an alternative institution aside from AP – if you lose under AP, you could still win under an “innocent improver” theory (i.e. can recover property by paying)

· Trespasser’s state of mind would matter here… It’s not that the trespasser’s state of mind never matters, it’s that it doesn’t matter in AP under the Connecticut Doctrine
· With “Innocent Improver” language, Court focusing on trying to benefit trespasser who would lose under traditional trespass law
· Warsaw v. Chicago Metallic Ceilings, Inc. (Calif. 1983)   ***overturned***

· Holding:  Innocent takers of land are required to pay just & reasonable compensation 

· In contrast to Manillo, about protecting true owners from the all or nothing aspect of AP law

· ***No longer good law, though has policy appeal***

4. Adverse (or Hostile) under a Claim of Right

· Objective test (Connecticut Doctrine): The adverse possessor’s state of mind is irrelevant

· Critical element is that the adverse possessor didn’t nave the owner’s permission to use the land (majority view)

· Based on view of AP as a specialized SoL; concerned with ease of administration

· Intentional Trespass Test (Maine Doctrine):  The adverse possessor must know that he doesn’t own the land and must intend to take title from the true owner

· Rewards hostile takeovers of others’ lands (minority/rarely used)

· Good Faith Test:  The adverse possessor must believe in good faith that he owns the land

· AP as a means of curing defects of title and thus protecting the title of the intended owner

· All jurisdictions agree that if the true owner authorizes or consents to the possession, it isn’t adverse/hostile
5. Continuous Possession

· “Continuous Possession” doesn’t mean every minute

· The required continuity depends on the location, nature, & character of the land

· The claimant’s acts of possession must be as continuous or as sporadic as those of the reasonable owner

·  Howard v. Kunto (Wash. 1970)

· Holding:  Seasonal use can be AP if that is the normal use of the neighborhood

· Quintessential good faith AP case – Court aiming for efficient outcome/avoid forcing whole neighborhood move

· Court allowed tacking of the deed if there was intent to transfer the land ( SoL doesn’t start anew with each new owner

a) Reentry by Owner

· If the owner reenters the land and retakes possession in an open & notorious manner, the required continuity (and exclusivity) ends in most states

b) Tacking

· Successive periods of AP by different persons may sometimes be combined together to satisfy the statutory duration requirement

· Tacking is permissible only if the successive claimants are in privity with each other (i.e. if there’s a voluntary transfer – not if a 2nd adverse possessor forces 1st adverse possessor off the land)

6. Chattels

· Title to personal property can be acquired through adverse possession

a) Traditional Approach

· Most courts apply the same AP standards as for real property (1-5 above)

· The limitations period for personal property is shorter (i.e. 2-6 years)

· The problem is how the owner is to find the chattel within the SoL
b) Discovery Approach

· SoL starts to run only when the true owner knows, or reasonably should know, that the adverse possessor holds the chattel

· Discovery rule distinguishes between lazy property owners who slept on their rights and those who just can’t find their stuff

· A small groups of states applies this standard, especially when the chattel has artistic, historic, or other special importance

· O’Keefe v. Snyder (NJ 1980)

· Holding:  P isn’t bound by the SoL if she made diligent efforts to recover the paintings or if those efforts wouldn’t have made a difference (Court adopts the Discovery Rule)

· Rule sets up burdens for both:

· Owner, who must use “due diligence” in recovery attempt (whether this is a high or low threshold depends on the court)

· Adverse possessor, who must display the painting publicly to establish the adverse possession 

· Court:  “We are persuaded that the introduction of equitable considerations through the discovery rule provides a more satisfactory response than the doctrine of adverse possession”

· Court shifting emphasis away AP (which focuses on the possessor’s actions) and more towards the true owner’s actions (e.g. was he duly diligent?)
c) Demand & Refusal Approach

· In NYC, the SoL doesn’t begin to run until the adverse possessor receives and refuses the owner’s demand to turn over possession of the item (courts more protective of true owners)

G. By Gift

· Gift = A voluntary, immediate transfer of property without consideration from 1 person to another

· A transfer that takes effect in the future (e.g. a promise or a will) isn’t a gift 

· Gifts have more to do with incentivizing the donor than giving the donee his just desserts

· Gifts are a beneficial transaction: they encourage people to be economically lucrative/productive (i.e. create wealth to give away to their children, loved ones, etc.)

· Types:
· Inter vivos: An ordinary gift between 2 living persons.  Once made, the gift is irrevocable (Gruen)

· Causa mortis: A gift of personal property in anticipation of the donor’s imminent death

· A gift causa mortis may be revoked at any time before the donor’s actual death

· While both types share the same requirements, courts are more skeptical about gifts causa mortis because of fraud concerns (i.e. decedent can’t refute testimony about gift-giving)

· For wills, a number of formalities must be satisfied to prevent fraud (Newman)

1. Requirements for a Gift

a) Intent

· The donor must intend to make an immediate gift

· The statements and actions of the donor usually provide the best evidence
b) Delivery

· The donor must deliver the gift; this requirement serves 3 goals:

· It demonstrates the donor’s intent to make the gift

· It warns the donor about the legal significance of the act (e.g. preventing impulsive gifts the donor might later regret)

· It provides prima facie evidence that a gift was made

· The available methods of delivery are:

· Manual delivery – Actually handing the item over to the person

· Good for small portable items; difficult/impossible for large/bulky items and intangible personal property

· Constructive delivery – Handing over a key or another object that gives the donee access to the property (e.g. keys to a car)

· Symbolic delivery – Giving an object that symbolizes the gift, usually some kind of writing

· The modern trend is to recognize an informal writing as symbolic delivery even when manual delivery is possible

· Newman v. Bost (NC 1898)

· Holding:  Symbolic delivery is never sufficient; manual delivery is required when it is possible; otherwise, constructive delivery can be sufficient

· Formalist opinion – Court mechanically goes through the elements of intent & delivery without thinking about how a layperson experiences the law

· Since Court has doubts about donor’s intent, it uses its discretion on method of delivery

· Gruen v. Gruen (NY 1986)

· Holding:  Symbolic delivery by letter is sufficient, since the father’s intent is clear

· Court rejects Newman formalism

· Intent is what matters; when there’s unambiguous evidence of intent (i.e. the letter), don’t get hung up on method of delivery (annoying & inefficient)

· Strahilevitz likes this decision, which goes back to why we permit gifts in the 1st place (“as long as we’re sure about the donor’s intent, and the donor is of sound mind & body, then we don’t constrain gifts with delivery formalities”)
c) Acceptance

· The donee must accept the gift.  Acceptance of the gift is generally assumed

H. Bailments

· Bailment = The rightful possession of chattels by someone other than the owner

· The bailee (the person holding possession of the item) is obligated to care for the item, and ultimately to redeliver it to the bailor (the owner of the item)

II. MANAGING COMMON RESOURCES

A. The Commons and Externalities

· Property regimes form a spectrum, with private property on 1 end and collective property regimes on the other

· In the real world, people’s organize somewhere in the middle to avoid the problems at the spectrum extremes

1. Tragedy of the Commons – Garret Hardin, “The Problem of the Commons”
· Tragedy of the Commons arises when it’s in the individual’s interest to consume a common resource, but it isn’t in the collective interest to have that resource consumed
· E.g. grazing 1 additional cow hypo: The individual gets all the benefit of the extra cow, but only a small portion of the harm 
· There are negative externalities: the use of resources has a negative effect on a 3rd party, but the user isn’t made to bear all the cost
· Each individual will be rationally motivated to graze as many cows as possible so as to get the benefit and not be a sucker ( An individual’s rational choice, when all are making the same choices, brings about ruin
· “Individuals locked into the logic of the commons are free only to bring on universal ruin” (p. 127)
· People avoid reforms because of 2 unconscious assumptions: 1) the status quo is perfect; 2) the choice is between reform and no action, so it’s better to wait for a perfect alternative
· Instead, must realize that maintaining the status quo itself is action ( must reform
· Possible solutions:
· Private property rights (divide up the commons into individual fenced lots)
· Benefits: all the harms are felt by each person
· Costs: fences
· Communal property regime (mutual written agreements between the users)
· Costs: law enforcement; research to figure out optimum number of cows
· Norms (no fixed rules, but tie the commons to status & reputation – “be a good neighbor”)
· Caveat:  Property regimes are usually multi-layered; 3 types: 1) private; 2) open access; 3) communal
· Tribune Co. v. Oak Leaves Broadcasting (IL 1926)
· Holding:  Priority in time creates a superiority in right  (establishes “1st in time” private property regime)
·  Court grants P property rights over radio frequency to head off the potential Tragedy of the Commons
· Congress intervenes a year later by establishing a heavily regulated licensure system (i.e. no one owns, but you get a renewable license)… Why?
· Optimistic: concern over distributional issues (e.g. power in hands of media barons)
· Pessimistic: saw an opportunity to enrich itself by regulating lucrative market (Thomas Haslip)
2. Atcheson, “The Lobster Gangs of Maine”
· When deciding on a property regime, must take into account the nature of the resource

· An open regime would lead to over-fishing b/c lobstermen want to snatch lobster while they can

· A private property regime won’t work b/c you can’t mark the water; lobsters roam, so if they’re in your area, you have an incentive to prematurely grab them before someone else does

· Social norms enforce a communal property regime; part of why it works is because the community is very small and in a limited setting where the social capital is very high

· The lobstermen use a hybrid of private & communal property regime elements

· Traps are individually owned; older men have rights to prime areas; revenue is private

· As a community they own the water, and they can exclude people from the gangs

· Problem: Inefficient b/c they exclude people from the outside who may have new ideas; and b/c the community is so small, there are no “super-nodes” who know other people outside the community

B. Public Trust Doctrine

· Under the Public Trust Doctrine, navigable waters and closely-related lands are held by the sovereign in trust for use by the public for commerce, fishing, navigation, etc.

· Reasons for Public Trust:

· Certain interests are such gifts of nature that they ought to be reserved for everyone (e.g. national parks)

· Certain interests have a peculiar public nature that makes their adaptation to private use inappropriate (e.g. water)

· Certain interests are so intrinsically important to every citizen that a particular group shouldn’t be allowed to control them

· Interpretations of PTD:

· Chicago Il Central version: Public trust land is inalienable ( can never be sold; there must always be public access (extreme; less widely accepted)

· Super-majoritarian PTD (Sax): Public trust land can be sold with a supermajority vote (get a large enough $ number, and it will improve the community) (majority view)

· 2 models: 1) PTD is a check on political abuses; vs. 2) PTD protects inherent liberties 
· IL Central Railroad v. Illinois (US)

· (IL state legislature granted IL Central RR a huge portion of land then under Lake Michigan (today, everything east of Michigan Ave.); it realized its mistake and revoked the grant)

· Holding:  The land was held in the public trust b/c it had been under water, and it is beyond the power of the legislature to convey land in the public trust

· Matthews v. Bay Head Association (NJ 1984)

· Holding: Public’s right to use the beach (wet sand) includes the right to go through private property (dry sand) as is reasonably necessary

· Guarantees citizen’s right to: 1) access wet sand; 2) cross dry sand to reach wet sand; 3) rest on dry sand 
· Though rhetoric of court seems to be about right of access, holding doesn’t do this:
· Right of access will be accomplished by forcing the association to open up its communal regime to anyone who can afford to pay for membership

· Liberalizing eligibility, NOT creating an open access regime… Why not?

· Worried about Tragedy of the Commons (e.g. not keeping beach clean)

· Justifications: (Strahilevitz’s comments)

· Historical: People have had access to the beach (gaining beachcombing rights through custom)

· Networking effects:  certain types of resources become more valuable the more people have access to them (e.g. fax machines)

· Negative externalities associated with exclusion to resources that people psychologically think of as open to all

C. Coase Theorem
· Strong version: Legal rules will have no effect on the allocation of resources

· Weak version: This is an efficiency proposition – In a world of no transaction costs, it doesn’t matter where you assign legal entitlements, because the parties will bargain to the best economic outcome

· Reality: If the law minimizes transaction costs, it encourages Coasian bargaining

· Criticisms:

· There are always transaction costs

· These transaction costs alter outcomes

· As transaction costs increase, fewer deals get done

· So, the clearer the legal entitlement, the lower the transaction costs will be, and the easier it is for deals to get done

· Also, bounded rationality/willpower/self-interest causes people to overestimate their bargaining position; or ill will comes into play

D. Social Norms, Capital & Institutions

· Social norms frequently regulate relations among people more strongly than formal law – “norms trump law” in some situations

1. Norms of Neighborliness

· Ellickson, “Shasta County”
· Hypothesis: Members of close-knit groups who are repeat players will develop a set of wealth-maximizing social norms – The law doesn’t matter very much

· The law matters when:

· there aren’t repeat-player interactions, i.e. in transactions with outsiders (e.g. motorist accidents)

· there are ranchers who don’t care for norms or other people’s opinions

· Observation: A law of cooperation among close-knit neighbors governs conflict resolution, independent of legal entitlements

· Law of open/closed range displaced by norm that minor losses are ignored b/c assumption that accounts will even out over time

· When trespass is out of control, self-help is the preferred way of dealing with infractions

· Gossip has tremendous economic importance in deterring bad conduct

· By essentially ignoring the law, ranchers save social capital by foregoing litigation

· Ellickson’s account of norms is extremely optimistic

· While norms may sometimes make everyone better off, some groups may develop norms that are destructive

· Welfare-enhancing norms may develop despite the lack of repeat players

2. Norms vs. Law

· Ghen v. Rich (Mass. 1881) (see above)

· Ternant v. Boudreau (La. 1844)

· Holding:  If a purchaser knows that certain items exist, then they are an integral part of a lump sum sale, even if entombed ( P wins

· Strahilevitz’s criticisms:
· Social norms against grave-digging drove D actions (i.e. he didn’t think he had a right to take those jewels), not the law
· By treating these jewels as ordinary property, the court is undermining a powerful norm against grave robbing
· Court could’ve still used social norms to get a better result by creating an inalienability rule (i.e. even if jewels belonged to D, they were inalienable)
3. Norms at Law Firms
· Must determine which rules will maximize efficiency and prevent Tragedy of the Commons

· Law firms are based on the development of money & prestige

· Different members of the firm contribute different amounts of each and use different incentives to get partners/associates to generate each

· Firm-specific capitol is the amount by which the total value of the firm exceeds the sum of the individual attorney’s values; may include goodwill, synergy from teamwork, and different areas of expertise

· Firms police to keep slackers from free-riding on the firms’ public capitol

· Firm-specific capitol will rise & fall with things like reputation, high profile clients, etc.

· Portfolio Theory:  Economic diversification is likely to maximize long-term economic benefits

· Allows firms to survive the lean times b/c of a variety of specialties 

· Cravath – the egalitarian law firm

· Lock Step:  Each partner’s compensation depends on class at the firm; promotes partners from within from the best of the associates; no laterals; only hire lawyers of a certain type (WASP males); lack of new ideas; high loyalty; security of top firm; everyone works hard; high profits at partner level; very strong firm culture; slackers get weeded out; no flexibility (e.g. half-time partners, etc.); doesn’t reward social/familial connections or brining in clients

· Cravath cultivated the powerful social norm of sharing resources & wealth through exclusion, even if it was at the expense of innovation

· Agency Theory:  An agent is likely to act in his own best interest, not in the best interest of the firm

· Finley Kumble – the anti-egalitarian law firm

· Marginal product compensation regime:  Making rain is the prime motivator at the firm: commission for fees; no concern about free-riders, b/c no clients, then no money; norms of competition: individualism, egoism, bottom-line oriented; no neighborliness; no incentive to put collective good above individual good; no firm-specific capital; no workhorse partners b/c they don’t get well-compensated; vote with their feet; go where there’s money

· Essentially, Finley Kumble is the commons gone awry.  Unlike lock-step (strong disincentive to jump ship), a “to each his own” mentality makes partners disloyal

E. Encroachments & Trespass; Property Rules vs. Liability Rules

· Starting point: Identify lowest-cost damage avoider & highest-cost damage avoider, the goal being to eliminate the conflict between the 2 parties

· Grant entitlement to the highest-cost damage avoider (i.e. for whom it will be most costly to eliminate the conflict), and put th legal burden on the lowest-cost damage avoider

1. Calabresi & Melamed
· Property Rule:  Gives holder the absolute right to sell or not sell at any price he chooses, thereby promoting Coasian bargaining between buyer & seller

· Best when transaction costs are low, b/c negotiation will produce the most efficient outcome

· When there are low transaction costs & high assessment costs, the market will correct for mistakes 

· Liability Rule:  Court sets the price (e.g. when law entitles a single concurrent owner to force a partition sale of co-owned real estate; eminent domain)

· Best where there are high transaction costs & low assessment costs, b/c state can most efficiently figure price out

· Advantage: prevents hold-outs & free-rider problems b/c there are no negotiations

· Assume P sues D to enjoin X

	Property Rule – P 
	Liability Rule – P 

	P has the right to be free from X

D must pay P to continue X

P sets the price (or can refuse to deal)


	D has the right to continue X

D must pay P to continue X (damages)

Judge sets the price

	Property Rule – D 
	Liability Rule – D

	D has the right to continue X

P must pay D to stop X

D sets the price (or can refuse to deal)
	P has the right to stop D from doing X

P must pay D’s costs for stopping X

Judge sets the price




· Pile v. Pedrick (Pa. 1895)

· Holding 1:  Property rule went to Pile

· He should’ve asked for an amount lower than the expense required to tear down the wall

· Holding 2:  Property rule went to Pedrick for 1 year

· Pedrick can tell Pile that, if he really wants the wall gone, he has to let Pedrick on the property to chip away the trespassing inch; otherwise, Pedrick is riding out the year

· Pile was the lowest cost damage avoider and was acting unreasonably

· Strahilevitz says court should’ve given Pile the liability rule (i.e. Pedrick can have the wall and must compensate Pile for damages) since assessment costs were really low

· OR, can argue that liability rule should go to Pedrick (i.e. Pile has to pay Pedrick to kick him off the land b/c Pile should be punished for being so unreasonable)

· Golden Press, Inc. v. Rylands (Co. 1951)

· Holding:  Where the encroachment is truly minor and the trespassor wasn’t negligent, the court won’t grant property rule protection to the owner – will order monetary damages/property transfer instead

2. Minor Encroachments

· Alternative methods of resolution:

· De minimis Rule:  if the encroachment is really small, then courts won’t address it

· Doctrine hinges on good-faith; otherwise, it encourages incremental trespassing

· Party wall:  Make the encroachment a party wall

· Could lead to positive transactions; however, trespass tends to foster animosity, and forcing 2 opposing parties to share ownership may be setting a scene for conflict

· Temporary trespass to alleviate a permanent trespass:  Allow encroacher to temporarily come onto land to correct encroachment 

· e.g. Golden Press: chip away underground foundation

F. Nuisance Law

· Nuisance: A special type of harm (e.g. dust, fumes, gases, light, noise, vibrations… i.e. other than physical entry) that interferes with the interest of an owner, tenant, or other land occupant in the use and enjoyment of land

· Sic utere tuo ut alienum non laedas (sic utere) – One should use one’s own property in a way so as not to injure the property of another

· The utility of D’s conduct is increasingly considered in determining whether nuisance liability exists

· Public Nuisance:  Any activity that interferes with the rights of the public in general, usually by threatening public health, safety, or morals
· Whether the conduct involves a serious interference with public health, safety, peace, comfort, or convenience
· Whether conduct is prohibited by statute, ordinance, or regulation
· Whether conduct is continuing or permanent and has a significant effect on public right
· Typical P is city/gov’t; private parties can only sue on a public nuisance theory if there is a special injury

· Private Nuisance:  Arises when 1 uses his land in a manner that injures a private owner/occupant in the use or enjoyment of that person’s land
· Nuisance per se:  Act or condition that is always considered a nuisance regardless of the surrounding circumstances.  This is typically an activity that is prohibited by law
· Nuisance per accidens:  A nuisance that is only a nuisance b/c of the surrounding circumstances, such as its location & manner of occupation.  This is the bulk of nuisance law
1. Elements of Private Nuisance

· Intentional, non-trespassory, unreasonable,& substantial interference with P’s use & enjoyment of his land
a) Intentional

· Conduct is intentional if D: 1) acts for the purpose of causing the harm; or if he:  2) knows that the harm is resulting or is substantially certain to result from his conduct

· Morgan v. High Penn Oil (NC 1953)

· Holding:  D is a nuisance per accidens and is thereby enjoined

· Threshold test of substantiality:  Does it cross the threshold to substantial harm? If so, then injunction

· Restatement: 2 possible interpretations 

· 1) Ordinary person test

· 2) How abnormal the use is (if everyone is doing it, probably not a nuisance)

· Court doesn’t consider whether the costs of shutting down D outweigh the benefits

b) Unreasonable

· In the typical case, the other elements are easily proven, so the outcome of the case hinges on whether the use is unreasonable

· 3 approaches:

· Gravity of harm (traditional CL approach)

· Multi-factor analysis including character of neighborhood, proximity to P’s property, frequency, continuity, & duration

· Multi-factor analysis + consideration of utility of D’s conduct (Restatement approach)

· 5 factors:

· extent of the harm

· character of the harm

· social value of P’s use & enjoyment

· suitability of the particular use/enjoyment invaded to the character of the locality

· burden of P in avoiding the harm

· [Restatement 2nd added alternative severe harm test akin to old CL approach]

c) Substantial Interference 

· Nuisance law protects normal uses, but not abnormally sensitive ones/hypersensitivity; doesn’t cover slight inconveniences or petty annoyances

d) with P’s Use & Enjoyment of Land

· This can include:

· Damage to the land itself

· Damage to personal property

· Death, injury, sickness, or serious discomfort/annoyance to people who are on the land

2. Defenses to Nuisance

· Consent

· Prescriptive Easement (if D has continued the nuisance for a sufficiently long period of time so as to have acquired a PE)

· Coming to the Nuisance – a variation of “1st in Time” (Spur v. Del Webb)

· Statute of Limitations

· Modern Right-to-Farm Statutes

3. Remedies for Private Nuisance

a) Balancing the Equities

· Traditional remedy = injunction against offending conduct (absolutist view of property rights)

· Concern that this approach would disrupt industrial development ( “Balancing the Equities” test

· Evaluate the relative economic impact the injunction on the parties:

· Generally, court will issue injunction only if resulting benefit to P is greater than resulting damage to D

· Public interest in continuing/preventing D’s conduct is also considered

· Estancias Dallas Corp v. Schultz (TX 1973)

· Holding:  Property rule protection for neighbors (fairness)

· Granting of injunction to Schultzes isn’t necessarily the final resolution since P can sell injunction to D if D is willing to pay a good price for P’s consent to its dissolution

· Boomer v. Atlantic Cement Co. (NY 1970)

· Holding: Rather than award property rule protection (i.e. injunction), court ordered permanent damages since loss is small in comparison with cost of removing a continuing & recurring nuisance

· Reasoning:

· Since injunction denied, P can sue repeatedly as further damage is incurred

· Threat of injunction would pressure D into paying in private litigation

· Environmental problems arising from cement-making are universal, and R & D into new technologies is beyond D’s control

· Permanent damages to P will spur research for better technologies

· Significance:

· Traditionally, courts have 2 options: no nuisance vs. issue injunction

· Boomer adds 3rd option: payment of permanent damages in lieu of an injunction, thereby shifting the balancing standard from a liability to remedy analysis
b) The Compensated Injunction

· Issue an injunction against the nuisance, but require P to compensate D for cost of compliance

· Spur Industries, Inc.  v. Del E. Webb Development Co. (Ariz. 1972)

· Holding:  Feedlots are a public nuisance ( Spur is permanently enjoined, but b/c DW brought people to the nuisance to the foreseeable detriment of Spur, DW is required to indemnify Spur for shutting down/relocating

4. Market-Based Systems for Pollution Control

· Thomas Merrill, “Environmental Protection: Explaining Market Mechanisms”
· Command & Control:  Top-down gov’t regulation that imposes uniform standards of performance on pollution sources

· All sources are required to comply unless granted a variance

· Market Mechanism:  System (e.g. tradable permit system) that impose a money charge on a quantity of emission over a given unit of time; permits can be purchased or given, so firms can choose whether to pay the pollution charge or not pollute

· In environmental policy, there’s been an attempt to replace command & control with market mechanisms

· Emissions trading is efficient b/c parties who can lower their emissions easily will do so, while those that can’t will buy emissions credits instead

· Trading not good for pollution that causes localized harm (hot zones); good for global/widespread problems (e.g. CO2 emissions causing global warming)

· Unions prefer C&C b/c less efficient polluting factories are also the most labor-intensive

· Environmentalists prefer C&C b/c MM, by sanctioning fee-based pollution, undermines moral message that it is wrong to pollute

· CA Carpool Study – Consequentialist argument wrong?

· When drivers paid for privilege of using carpool lanes, carpooling & whistle-blowing increased

· Assigning monetary value strengthens social norms by drawing attention to the activity

· Introducing a price may help society take activity more seriously
III.  OWNERSHIP INTERESTS

· Estates & future interests are the building blocks of property in the US & English property system

· Estate = A legal interest that entitles its owner to the immediate possession of real or personal property

· Numerus clausus:  People aren’t allowed to create their own types of property rights; law only allows certain types of estates

· Allowing people to create others would create complexity, which increases transaction costs that 3rd parties must bear 

A. Primogeniture & Fee Tail

· Primogeniture = Ancient English system for allocating property, where property is passed from eldest son to eldest son; prevented fragmentation of land, thereby preserving the status of great families

· In colonial America, there was so much available land that the founding fathers didn’t fear fragmentation

· Jefferson hated primogeniture as a means of promoting the landed aristocracy

· Fee Tail = Estate of inheritance in real property which cannot be sold, devised by will, or otherwise alienated by the owner, but which passes by operation of law to the owner's heirs upon his death
· Britain ultimately abolished it b/c it threatened the king’s power (forfeiture)
· America abolished it to promote the free alienability of land; also to discourage aristocracy (Jefferson) 
B. Fee Simple

· Fee Simple = An estate capable of being inherited by whoever turns out to be the heirs of the fee simple owner

· By far the most common form of ownership (99%)

· It is the largest aggregation of property rights and is potentially infinite in duration

· At CL, a fee simple was created by “To A and his heirs”, which only meant to A

· American system assumes fee simple, so you can just say “To A”

1. Inheritance of Fee Simple

· Heirs = Persons who survive the decedent and are designated as intestate successors under the state’s statute of descent

· Spouses weren’t heirs at CL, but today all states give some share to the surviving spouse

· General order of inheritance: issue, then parents, then collaterals

· Issue = Descendants, who inherit to the exclusion of all other kindred

· Ancestors = By statute, parents usually take as heirs if the decedent leaves no issue

· Collaterals = All persons related by blood to the decedent who are neither descendants nor ancestors, including brothers, sisters, nephews, nieces, uncles, aunts, & cousins

· Escheat = If a person dies intestate without any heirs, his property goes to the state

2. Rights & Duties

· Right to use the land as he wishes (within limits of nuisance law and gov’t regulation)

· Right to sole possession

· Right to transfer

C. Life Estates

· Life Estate = An estate in real property that is measured by the life of the recipient (“To A for life”)
· Life Estate pur autre vie = … granted for the duration of someone else’s life (“To A for the life of B”) 
· Although it is technically a tenancy (the holder is called a life tenant), it is treated the same as a fee simple with respect to the constraints upon its use for the duration of the estate
· Supplanted the Fee Tail as a device for controlling inheritance
1. Creation of Life Estate

· English CL assumed a life estate unless a fee simple was clearly indicated

· Modern American law reverses this presumption: A fee simple is vastly preferred, and if the language is ambiguous, a fee simple will be created

· White v. Brown (TN 1977)

· Holding:  Decedent didn’t evidence a clear intent to pass only a life estate in a sufficient way so as to overcome the strong presumption that a fee simple was conveyed; her attempt to restrain alienation was declared void as inconsistent with the estate and contrary to public policy
· Court relies on TN statutory canon of construction that the testator intends to give away everything she owns in her will

· Legislation reflects policy preference for minimizing transaction costs by choosing straightforward regime that avoids conflict between different interest holders (i.e. fee simple vs. life estate)

· Strahilevitz: Court should be more honest and recognize that this is their rationale rather than passing it off as their attempt to figure out what the testator wanted

· Ex post concerns about this law governing unsophisticated testators

· Court strongly disfavors “dead hand” restraints on alienation b/c:

· It makes property unmarketable

· It perpetuates the concentration of wealth since it’s impossible to sell the property and consume the proceeds

· It discourages improvements since owners won’t bother improving the land if they can’t sell it

· It prevents creditors from reaching the property

· Numerus clausus
2. Accompanying Future Interests

· “O to A for life”, without more = Reversion back to O after A’s death

· O retains the right to the property after A’s death (and can will the reversion to others)

· “O to A for life, then to B” = Remainder interest to B

· After A’s death, the property passes to B

3. Rights & Duties

· Right to use the land as he wishes, but can’t waste anything

· Prohibition against waste is to prevent the excessive depreciation of property for remaindermen

· Affirmative waste: Liability resulting from uses that are injurious to the property value

· Permissive Waste: Failure to take reasonable care of the property

· Right to sole possession until his death

· Right to transfer only the life estate, i.e. can only sell the rights to use the land within his own lifetime

· After his death, the land reverts back to the owner or goes to the remaindermen

· As a practical matter, very difficult to mortgage, lease, or sell a life estate b/c of these limitations

· Solution:  Life tenants can be protected by creating a trust where trustee holds legal fee simple

· Life estates are now disfavored, and trusts, which allows the trustee to make decisions about the relative benefits, are preferred in almost all circumstances

· Baker v. Weedon (MS 1972)

· Holding:  Court will order a sale if it is in the best interests of all the parties

· Premature sale, though beneficial to life tenant, violates the remaindermen’s interests

· Determines that a partial sale is in the best interests of all the parties

· Strahilevitz: If sale makes all better off, then why wouldn’t parties just agree w/out litigation?
· 2nd standard:  It’s ok if1 party is a little worse off if the other party is much better off
· Most states now follow some variation of the BAKER standard – Sale will be ordered if it’s expedient
4. Waste

· The Law of Waste is relevant when 2 or more persons have possessory rights over property at the same time

· Basically, the land can’t be used in ways that don’t maximize the property’s value

· This emerged b/c life tenants will have an incentive to maximize the present value of land rather than the future value

· This is to prevent the excessive depreciation of property for the remaindermen

· Affirmative Waste:  Liability resulting from uses that are injurious to the value of the property

· Permissive Waste:  Failure to take reasonable care of the property

D. Defeasible Estates

· Defeasible Estate = Estate that is subject to a special provision (included in the language in the deed, trust, or will that creates the estate) that may end the estate prematurely if a particular future event occurs

· Basic distinctions between defeasible estates:

· Who holds the future interest?

· Is the defeasance language expressed in words of time or words of condition?

· Fee Simple Determinable: “so long as”, “while”, “during”, “only”

· Fee Simple Subject to Condition Subsequent: “on condition that”, “but if”, “provided however”

· Where language is ambiguous, courts express a constructive preference for FSSCS over FSD
1. Fee Simple Determinable

· A fee simple determinable automatically expires at a stated time, immediately giving the grantor the legal right to possession 

· The grantor holds a possibility of reverter: When the stated time expires, the title automatically reverts back to the grantor

· Words of time include: “so long as”, “while”, “during”, “only”

· Marenholz v. County Board of School Trustees (IL 1981)

· Holding:  Court held that the original deed was a fee simple determinable with a right of reverter, rather than a fee simple subject to condition subsequent

· Illustrates how minor & unintended variations in language can have huge legal implications

· No objectively right answer: relevant canon/case law suggests FSSCS, but language/words suggest FSD

· Strahilevitz: What court should’ve done is collapse the distinction altogether 

· e.g. in CA & OH, all are FFSCS (just as many states have done away with fee tail, some are also trying to get rid of FSD to eliminate costs & uncertainties)

· Ink v. City of Canton (OH 1965)

· Holding:  When eminent domain changes the use of property from the use specified in the FSD, owner of a possibility of a reverter gets compensated when grantee would get windfall if fully compensated

· Windfall is problematic because city is getting compensated for land it got for free

· Solutions to windfall:
· 1) Court: Try to figure out how much land is worth in fee simple absolute, then figure out how much it’s worth if only used as a public park (which is harder)

· 2) Alternative approach: Look for comparable releases/sales of reverter

· In light of this difficulty (too time consuming & complex to calculate), maybe just go with the traditional CL rule (i.e. owners of reverter get nothing)

· Compensation problem arises b/c grant language doesn’t account for eminent domain, so using CL rule would give grantors incentive to include appropriate language

2. Fee Simple Subject to a Condition Subsequent

· A fee simple where the granting words (e.g. “on condition that”, “but if”, “provided however”) are followed by a limiting condition in favor of the transferor

· The future interest is the Right of Entry: 

· The estate doesn’t automatically expire when the triggering condition occurs

· Instead, once the condition occurs, the future interest holder has the power to take affirmative action to end the estate

· If the holder doesn’t exercise this option, the estate continues

3. Fee Simple Subject to an Executory Limitation (See “Executory Interests” below)

E. Future Interests

· Future Interest = A right to receive possession of property at a future time, or a non-possessory interest that will or may become a present estate in the future

· It is a presently existing, legally enforceable property right

1. Future interests held by grantor:

· Reversion = When land goes back to the grantor after a life estate or lease

· Possibility of Reverter is retained by grantor for FSD

· Right of Entry is retained by grantor for FSSCS 

2. Future interests held by transferee:

a) Remainders

· Remainder = A future interest created in a transferee that is capable of becoming a possessory estate upon the natural termination of a prior estate created by the same instrument

· A remainder waits patiently for the prior estate to naturally terminate – it can’t divest or cut short the prior estate

· Only follows a life estate, a fee tail, or a term of years

i. Vested Remainders

· Vested Remainder = A remainder that is created in a living, ascertainable person and not subject to any condition precedent (except the natural termination of the prior estate)

· Indefeasibly vested remainder = Remainder in a presently identifiable person that isn’t subject to any condition or limitation

· “To B for life, and the to C and her heirs” – C’s remainder will automatically be a fee simple when B’s life estate ends

· Vested remainder subject to divestment = A vested remainder that is subject to a condition subsequent

· “To B for life, and then to C and her heirs, but if C ever smokes a cigar during B’s lifetime, then to D” – smoking is a condition subsequent that automatically terminates/divests C of her interest

· Vested remainder subject to open = A vested remainder in 1 or more ascertainable members of a class that may be enlarged by the addition of presently unascertainable persons

· The size of the ascertainable interest holder’s share in the estate is uncertain since, if more interest holders are identified, the size of each share will diminish

· Commonly “children”, “grandchildren”, etc.

· “To B for life, and then to the children of C and their heirs” – the currently living children of C each have a VRSO

ii. Contingent Remainders

· Contingent remainders have an element of uncertainty or change

· A remainder is contingent if it is either:

· subject to a condition precedent (other than the natural termination of the prior estate)

· e.g. “To K for life, then to L if he reaches the age of 21” – we know who L is, but a condition precedent must be fulfilled before the remainder vests

· or created in an unascertainable person

· e.g. “To K for life, then to K’s heirs” – since a living person has no heirs, K’s heirs are not currently ascertainable

b) Executory Interests

· Executory Interest = A future interest created in a transferee that must “cut short” or “divest” another estate or interest to become a possessory estate, i.e. any future interest created in a transferee other than a remainder

· Shifting executory interest = An executory interest that divests another transferee
· e.g. “To B and his heirs, but if C returns from France, to C and her heirs” – C holds a shifting executory interest b/c it would cut short the fee simple estate held by B, another transferee
· Springing executory interest = An executory interest that divests the transferor, following a gap in time when no other transferee has the right of possession
· e.g. O conveys Blackacre “to C and her heirs, if C returns from France” – In order to become possessory, C’s interest must “cut short” the estate held by O, the transferor
F. Trusts

· Trust = A special fiduciary relationship in which 1 or more persons (the trustees) manage property on behalf of others (the beneficiaries)

· Hallmark is that title to the trust property (the corpus or res) is divided, with the trustee and beneficiaries holding different interests: 

· Trustee holds legal title to the trust property

· Beneficiary holds beneficial or equitable title
· Trustee is obligated to manage the trust property in the bests interests of the beneficiaries, while the beneficiaries are entirely passive

· Trusts have displaced life estates because it is more flexible and can avoid administrative problems

· Swanson v. Swanson (GA 1999)

· Holding:  Law favors construing conditions to be subsequent and remainders to be vested

· So, Bennie had vested remainder subject to divestment (not a contingent remainder)

· The 2 conditions that would’ve divested his interest (trustee exercising her appointment of Bennie having children) weren’t satisfied ( On trustee’s death, P’s interest becomes fully vested & possessory

G. The Rule Against Perpetuities

· CL version of the rule = No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest

· Essentially imposes a time deadline on how long certain contingent future interests can exist

· It must be logically provable that within the specified period, the interest will either vest or fail

· If there is any possibility, however remote, that the interest will remain contingent after the time period, the interest is void

· Goal of the rule: To protect the marketability of property and balance the interests of the dead & the living

1. Application of the Rule Against Perpetuities (5 step approach)
· 1) Define the interest that is subject to the rule (all are potentially voidable)

· Vested remainder subject to open

· Contingent remainder

· Contingent executory interest

· Does NOT apply to future interests retained by the transferor

· 2) Define the time when the perpetuity begins (i.e. when do we start counting?)

· Conveyance/Grant: date on which the deed is executed

· Will: when the testator dies

· Only a person who is alive when the instrument becomes legally effective can be a measuring life

· 3) Decide what must happen for this interest to vest or forever fail to vest

· Look for what the contingency is (i.e. what makes it contingent?)

· What must logically happen so the interest will vest or fail?

· 4) Identify potential lives in being, i.e. the persons who can affect a condition precedent

· Includes anyone alive at the time when the perpetuities period begins, at the time of the conveyance, or at the testator’s death who can affect the vesting in some way

· 5) Mechanically test each relevant life to determine if any will validate the interest

· Jee v. Audley (England 1787)

· Audley gives 1000£ to his wife in a life estate; upon her death, it goes to Mary Hall (contingent executory interest); upon MH’s death and if she has no issue, then it’s split among the daughters living of kinsmen Jee & his wife

· Audley trying to create a fee tail in money, but this is problematic because it’s subject to RAP

· Holding:  If there is any logical scenario in which the Jee daughters’ interest remains uncertain, then the Rule Against Perpetuities is violated, no matter how improbable the possibility is

· 5 things must happen for the interest to remain uncertain:

· 1) Audley dies

· 2) Mary Hall gives birth to a child (#s 2 & 3 can happen in either order)

· 3) Jees have to have another daughter

· 4) All the relevant lives in being at the time of Audley’s death must die

· 5) 21 years after all the relevant lives die, MH’s child & Jee’s after-born daughter must still be alive

· Formalist approach: in applying RAP, the chancellor isn’t thinking about what is likely to happen; he is focusing instead on what might happen

· There has been a shift away from Jee v. Audley in America to a more sympathetic approach to multi-generational assignation of property:

· 1) Cy pres Doctrine (“as close as possible”): reforming/rewriting

· Where the instrument might violate the RAP, the court can rewrite the language to carry out the testator’s intent as closely as possible without violation the rule

· 2) States have increasingly adopted USRAP that does away with RAP

· An interest survives the rule if it survives the CL rule or satisfies the 90 year wait-and-see period

· And, even if it doesn’t, it can still be subjected to Cy pres 

IV.   RIGHTS OF OWNERSHIP

A. The Right to Exclude

· Jacque v. Steenberg Homes (Wis. 1997)

· Holding: A landowner’s right to exclude others from his land is one of the most essential elements of the bundle of rights called property rights

· Gives liability rule to P: $100k in punitive damages, and $1 in nominal damages

· Public policy issues:
· Facilitate bargaining among neighbors and discourage self-help

· Encourage people to invest & improve property

· Vindicate psychological interests in autonomy

· Strahilevitz: This case is about the right to preserve social order and not about the right to exclude

· State v. Shack (NJ 1971)

· Holding:  “Property rights serve human values.  They are recognized to the end, and are limited by it.”

· Title to property does NOT include dominion over the destiny of all persons who come on the premises; property rights are a means to an end, not an end in and of themselves
· While right to exclude will make everyone better off on the whole, there may be circumstances where its enforcement will create tragic consequences

· Parallel to Nuisance Law: Where there are substantial negative externalities for abuse, the law will limit resource owner’s use

· Tension between JACQUE & STATE is a central theme in property law (like tension between Pile v. Pedrick and Golden Press)

B. Right to Destroy

· While living, you generally have the right to destroy your property, unless it’s been protected by a historical or architectural designation

· Eyerman v. Mercantile Trust Co. (MO 1975)

· Holding:  Dead owner can’t force successor to destroy property

· Reasoning:

· Historic value (Strahilevitz: probably the best argument, though not like the White House)

· Waste: Heirs lose; destroying the house severely diminishes the estate’s value

· Depreciation of neighborhood property values

· Housing shortage in city

· We trust living owners in a way that we don’t trust dead owners

· We’re more willing to defer to living owners because they put their money where their mouth is

· If decedent razed the house when she was still alive, it would’ve affected her negatively; but once she’s dead, she has nothing to lose

· OR, she lost something after all?  Essentially, she’s creating a life estate for herself and wanting to destroy the remainder (so she is putting her money where her mouth is?)

· Kafka
· His instructions to destroy his writings was unambiguous, but they were nevertheless saved & published

· Speech component of property: Publication is compelling Kafka to speak, which is problematic under the 1st Amendment

· Creator knows best vs. creator makes wrong decision

· Kafka is an artist who has a right to decide what of his art the public gets to see; but his executor knows that he is wrong – that he undervalues his work

· There are things so socially valuable that society won’t tolerate their destruction (akin to if Jefferson willed Monticello to be destroyed)

C. Right to Transfer

· Stambovsky v. Ackley (NY 1991)

· Holding: Despite the Caveat emptor Doctrine (i.e. buyer beware), seller has a duty to disclose things that are difficult for a prospective buyer to discover (e.g. poltergeists)

· NY is really using “Caveat emptor lite” 

· When info is a material condition that the buyer can’t normally find out on his own, and/or the condition is something the buyer created, then the buyer must warn the seller
· Trend among the states is to reject Caveat emptor and mandate disclosures by the seller

· Seller is usually the lowest-cost information gatherer

· Seller is often a repeat player (e.g. real estate/condo developer)

· Concern that a weakening of neighborliness norms may make it harder to get info from neighbors

· Defenses of Caveat emptor:

· Might lead to less litigation; almost impossible for the buyer to win

· Buyers are probably more inclined to believe their own info as compared to a seller’s

· Aquarian Foundation, Inc. v. Sholom House, Inc. (Fl. 1994)

· Holding:  The reverter clause was an unfair restraint on alienation b/c it didn’t designate a reasonable time within which the owner would be compensated for the association’s not approving the sale

· While condos have a right to restrict alienation, that right can’t be arbitrary, capricious, or unreasonable

· Court saw this case as a conflict between seller’s right to transfer and the condo’s right to exclude (and court was uncomfortable with way condo was exercising its right)

· Unreasonable restriction invites collusive sales

· Economic conflict: ‘Restraints on alienation tend to diminish property value’ vs. ‘Network Effect: people are willing to pay a premium for resident homogeneity’

· Generally, condo board is given right to behave unreasonably b/c: 

· This doesn’t mean the board will in fact act unreasonably; rather, it’s to immunize it against legal liability

· By exercising it’s right to exclude, the community can impart certain values that come from homogeneity and minimize conflict

D. Right to Purchase

· Luthi v. Evans (Kan. 1978)

· Holding:  A Mother Hubbard clause is valid with regard to the parties to it, but it doesn’t provide constructive notice for subsequent purchasers

· Strahilevitz:  Burden should fall on party who, for lowest cost, could’ve avoided the problem
· While not unreasonable that Burris should’ve gone over the documents more carefully, this is a higher burden than that of Tours to get the language right in the 1st place

· Shelter Rule:  A party who takes value from a good-faith purchaser (who didn’t have prior notice) can convey subsequent rights

· Law wants to treat buyer & seller equally b/c it doesn’t want to restrain the alienation by a subsequent purchaser of value like Burris
· Orr v. Byers (Cal. 1988)

· Holding:  Names must be spelled correctly for purposes of providing notice

· Burden should be on party writing the instrument b/c he is the least-cost avoider

V. MULTIPLE OWNERS & USERS

A. Concurrent Ownership

· An estate in real or personal property can be simultaneously owned by 2 or more persons, each holding the right to concurrent possession

1. Tenancy in Common

· The default rule; the simplest and most common type of concurrent ownership

· Each co-owner holds an undivided, fractional share in the entire parcel of land, and each is entitled to simultaneous possession & enjoyment of the whole parcel

· Unity of possession is the only unity required

· Tenants in Common do NOT have a right of survivorship
· Has right to sell, mortgage, lease, or otherwise transfer all or part of his interest without the consent of other co-tenants, and such transfer does NOT end the tenancy in common
· Ways to create a tenancy in common today:

·  Any conveyance to 2 or more unmarried people, absent clear language expressing an intent to create a joint tenancy

· When someone dies intestate with multiple heirs

· When severance ends a Joint Tenancy

· When divorce ends a Tenancy by the Entirety

2. Joint Tenancy

· To create a joint tenancy, 4 unities are required:

· 1) Time – the joint tenants had to acquire title at the same time

· 2) Title – the joint tenants had to acquire title by the same will or deed

· 3) Interest – each tenant’s interest (or share) must be identical or equal

· 4) Possession – each tenant has an equal right to possession

· Survivorship & Severance of Joint Tenancy
· In a joint tenancy, each co-owner has the right of survivorship:

· If 1 tenant dies, his interest is considered to have died out as well, and the remaining tenant has the entire property

· A joint tenancy is virtually inalienable

· It can’t be willed b/c of the right of survivorship
· Any attempted conveyance severs the joint tenancy interest into a tenancy in common
· Courts are split as to whether giving a lease, mortgage, or other lesser interest severs a joint tenancy
· Harms v. Sprague (IL 1984)

· 2 theories of mortgaging property:

· Title Theory – By giving the mortgage, the mortgagor is really transferring title to the mortgagee

· Mortgagor retains the right of redemption, but formally speaking, the mortgagee becomes the owner of his interest in the property

· Violates unities of title and time

· Lien Theory – A mortgage is just a lien

· The mortgagee only has the right to take the property if the loan is in default

· Mortgagor retains title to his interest in the property

· This matches people’s intuitive grasp of home ownership, even though in many cases the bank actually puts up over 80% of the equity

· Formally, there is still unity of interest, though there isn’t functionally

· Holding:  Court embraces lien theory (as does the majority of jurisdictions), so P gets sole ownership since a lien doesn’t sever the joint tenancy

· Further, the property of a deceased joint tenant is extinguished at his death, so the mortgage ceased to exist as well

· Strahilevitz: While most courts agree with the lien theory, most don’t agree that the mortgage is destroyed; the court here seems to have misread the Probate Act

3. Tenancy by the Entirety

· Requires all 4 unities of joint tenancy, plus the unity of a valid marriage

· Only a married couple can hold a tenancy by the entirety
· It can only be terminated by divorce, the death of 1 spouse, or by agreement between the spouses

a) Rights of Creditors

· Tenancy by the entirety has survived primarily because of the increased debtor protection it provides in some states

· Most states conclude that the creditor of 1 spouse can’t reach tenancy by entirety property

· Some states allow creditors to execute on the right of survivorship of the debtor spouse

· Sawada v. Endo (HI 1977)

· Holding: Individual creditors can’t reach tenancy by entirety property because of the Married Women’s Property Acts that insulate wives’ interests from the separate debts of their husbands

· 4 different ways of dealing with the alienation of marital property:

· 1) Group 1:  Both spouses can alienate marital property

· 2) Group 2:  The debtor spouse can alienate his share of the property, but he can’t alienate his spouse’s interest

· i.e. no matter what he does, she retains her survivorship right if she outlives him

· 3) Group 3:  Neither husbands nor wives can alienate marital property (Sawada approach)

· 4) Group 4:  Debtor spouse can only give away his right of survivorship (i.e. his right to the property if he survives his spouse, NOT his possessory right)

· The Sawada rule applies only where 1 spouse is an innocent party

· Rationale:
· Shortage of single-family homes

· Family values: protecting the family homestead; don’t want to create homelessness to satisfy creditors

· Problems:
· No recognition of the 2 kinds of creditors (i.e. tort & contract) – Sawadas are a family too 

· Rule overbroad – while protecting homes, also protecting empty property, malls, etc.

· United States v. 1500 Lincoln Ave. (US 1991)

· Holding:  Court selects “Group 4” approach – Gov’t can claim guilty spouse’s interest, but innocent spouse retains all her interests under tenancy by the entirety (including her right to possession & her right of survivorship)

·  only way gov’t can seize the property is if guilty spouse survives innocent one

·  Downside: [US v. Lee]

· Innocent owner loses right to make long-term decisions about the property

· She can’t mortgage it, lease it long-term, or sell it

· Very similar to the life tenant-remaindermen problem in Baker v. Weedon
4. Partition

· Partition = Escape-hatch of co-tenancy

· Any tenant in common or joint tenant may sue for judicial partition, which ends the co-tenancy, distributes the property among the former co-tenants as solely-owned property, and provides a final accounting among them

· Without an agreement to the contrary, each co-tenant has a right to obtain a partition without proving cause or reason, regardless of any inconvenience, burden, or damage to the other co-tenants

a) Types of partition:

· Partition in kind:  Physical division of the property into separate parcels (generally preferred)

· If the value of the parcels is unequal, the court may order a money payment (owelty)

· Partition by sale:  If physical division is impossible, impracticable, or inequitable, a court may order the property sold and the proceeds divided among the co-tenants

· This forces poorer co-tenants off their land because they can’t afford to bid successfully

· Delfino v. Vealencis (CT 1980)

· Holding:  Partition in kind is to be preferred in most cases 

· Court worries that if a sale happens against Vealencis’ will, she’ll be deprived of the home to which she has a strong attachment

· Partition by sale should only be ordered if:

· 1) Physical attributes of the land make partition impracticable/inequitable

· 2) or the interests of all the owners would be better promoted by sale

· Strahilevitz:  In reality, Vealencis is getting the short end of the stick

· V really cares which portion of the property she’d get in a partition in kind, whereas Delfino doesn’t ( inequitable bargaining power led to D extracting more $ from V

B. Landlord-Tenant Law

· A leasehold estate is a legal interest that entitles the tenant to immediate & exclusive possession of designated property for the length of the lease

· A leasehold always has a remainder interest

· A tenant generally has fewer rights to change or dispose of the property than any owner

1. Types of leasehold interests:

· Term of Years:  A lease for a fixed period of time

· The lease automatically expires at the end of the period, without any notice or termination

· Periodic Tenancy:  Term of years, with automatic renewal from year-o-year or month-to-month until 1 party gives notice

· Tenancy at Will:  Tenancy that lasts as long as both parties want the lease

· Tenancy at Sufferance:  When someone in rightful possession of land unlawfully continues in possession of that land after the termination of the lease

· Garner v. Gerrish (NY 1984)

· Holding:  Lease language created a life tenancy – a life estate determinable that the owner of the life estate can terminate either at will or by failing to pay the rent

· Rejects CL rule that always assumed a lease is a tenancy at will (i.e. if 1 party has the right to terminate a leasehold interest, so does the other)

· When interpreting ambiguous documents, courts avoid straining to interpret the contract

· It’s easier for courts to stick to the words as written, but this may possibly be a more inaccurate reading

· On paper, lease looks most like a life estate, but we don’t have the background information that would tell us what the parties actually intended

2. Holdovers

· A landlord’s choice of remedies when a tenant overstays his lease is to start eviction proceedings immediately, or to treat the holdover as an extension of the lease

· Crechale & Polles, Inc. v. Smith (Miss. 1974)

· Holding:  Once a landlord chooses a remedy (i.e. eviction or lease extension), he can’t go back and change his mind

· In accepting rent from the holdover tenant, the landlord consented to a renewal or extension of the lease (usually month-to-month, but never longer than a year)

· Statutory double-rent provision: Allows landlord to charge double-rent for the holdover period

· Gives the tenant an incentive to move out so incoming tenants can move in

· Can avoid harshness of a holdover regime, where you may be liable for a year’s rent by holding over for only a few days

3. Landlord’s Duty to Deliver Possession

· Is the landlord obligated to deliver physical possession of the premises or merely the legal right to possession?

· Hannah v. Dusch (Va. 1930)

· 2 possible rules:

· English Rule:  There is an implied covenant to deliver actual possession of the land

· American Rule: The landlord must only provide legal possession, NOT actual possession

· Holding: Court embraces the American rule, and it is up to the tenant to evict the holdover

· BUT, majority of states have adopted the English rule because the landlord is the lowest-cost damage avoider:

· He has more information about whether the previous tenant will holdover

· He can give incentives to the holdover to leave (e.g. double-rent) and/or leave a gap between leases to cover potential holdovers, cleaning, etc.

· He can start eviction proceedings sooner than a new tenant

· He may be a repeat player who knows more about the law/procedures in this area

· This comports with people’s basic expectations (norms) that the premises will be empty and ready for move-in, b/c people tend to stick with the defaults

4. Self-Help Eviction

· Under CL, a landlord wishing to recover possession could either: 

· Evict the tenant through judicial proceedings (usually prolonged & expensive)

· Or retake possession through “self-help” (reasonable force allowed)

· In jurisdictions that allow self-help, there is an ongoing redefinition of what level of force is allowed

· Some states only allow “peaceable” self-help (i.e. entry without threatened or actual force)

· Berg v. Wiley (Minn. 1978)

· Holding:  To retake the premises, the tenant must be in breach of his contract, and the retaking must be peaceful (i.e. landlord can never engage in self-help)

·  Minnesota rule: “self-help” eviction requires tenant’s abandonment or consent (but then that’s not self-help!)

· Modern rule benefits:

· Less violence & disruption of social order

· Summary proceeding alternative may prevent egregious landlord from acting in egregious ways (e.g. landlord must prove tenant breached the lease)

· Modern rule costs:

· Increases the number of holdovers, imposing costs on incoming tenants

· Makes evictions more expensive

· Encourages front-end screening of tenants that increases landlord’s tendencies to use biases to exclude marginal tenants 

5. Implied Warranty of Habitability

· Effectively assigns the burden of repairing residential premises to the landlord as a matter of law regardless of the provisions of the lease

· Under this doctrine, each residential lease is deemed to contain an implied warranty that: a) the landlord will deliver the premises in a habitable condition, and that b) he will maintain them in that condition for the duration of the lease

· Hilder v. St. Peter (Vt. 1984)

· Holding:  There is an implied warranty of habitability, and it can’t be contracted away by the tenant

a) Scope of Implied Warranty

· Basic test is objective:  The defects must be so serious that a reasonable person would find the premises to be uninhabitable; 1 or 2 minor defects are not sufficient

· Most states refer either to:

· Local housing codes – definite and easy to apply; but many areas have little/no rules

· “Fit for human habitation” standard 

· Local housing code may be a starting point, but the key question is whether the defect has an impact on the health & safety of the tenant

b) Remedies for Breach

· The tenant has the following options if the landlord breaches the warranty:

· Stay and withhold rent until the repairs are made (generally can withhold all rent due rather than just a portion)

· Stay, repair the defects, and deduct the cost of repairs from the rent (cost of repairs must be reasonable compared to the rent due)

· Stay and sue for damages; Measure of damages can be:

· Difference between agreed rent and fair market value

· Difference between fair market value “as warranted” & fair market value “as is”

· Percentage reduction in agreed rent

· Move out and sue for damages

c) Policy Considerations

· Arguments for Implied Warranty

· Any social benefits of requiring that all housing meet basic standards:

· Negative externalities through communicable diseases (e.g. keep other people from getting sick; save gov’t money from having to treat sick poor people)

· Society needs to protect a vulnerable population

· Minimum standards of housing are necessary to protect human dignity

· Arguments against Implied Warranty
· Law & Economics argument:

· 1) Compliance with the warranty imposes extra costs on landlords

· 2) Landlords will tend to pass these costs onto tenants through increased rents

· 3) Some tenants will be unable to afford these higher rents

· 4) Therefore, these tenants will be forced out of the housing market

VI. RELATIONS AMONG NEIGHBORS

A. Easements

· Easement = A non-possessory right to use the land in the possession of another

· The easement holder has the right to use the land for a limited purpose, most commonly for access to another parcel

· An easement is an interest in land, not just a contract

· Where an easement exists, court won’t permit it to be “rendered meaningless” by the acts of the servient tenement owner [Matthews v. Bay Head]

· Dominant estate = The parcel benefited by the easement

· Servient estate = The parcel burdened by the easement

· Classification:
· Easement appurtenant = An easement that is attached to the land, not to the person

· If A sells the dominant parcel to B, any easement appurtenant is transferred as well

· Easement in gross = An easement that is personal to the holder; it involves only servient estates

· e.g. an easement for the utility company to run power lines

· If the easement classification is unclear, courts prefer easement appurtenant because it facilitate the productive use of land
1. Express Easements

· An express easement is voluntarily created in a deed, will, or other written instrument

· The vast majority of easements are express easements
· An easement may be created by:

· Grant – When a grantor grants an easement to another person

· e.g. A grants an easement to B

· Reservation – When a grantor conveys land to another, but retains or “reserves” an easement in that land

· e.g. C owns Greenacre and Blueacre; C conveys Greenacre to D, but reserves an easement for access across Greenacre to Blueacre

· To create an express easement (by grant or by reservation), it must:

· 1) Be in writing

· 2) Identify the grantor & grantee

· 3) Contain words manifesting an intention to create an easement

· 4) Describe the affected land

· 5) Be signed by the grantor

· Easements by Reservation to 3rd Parties
· The only controversial issue concerning the express easement is whether it can be created in a 3rd person

· Common Law: rejected possibility that a reservation could vest an interest in a 3rd party

· Modern view: conveyances are construed to give effect to the grantor’s intent

· Many courts have followed Willard and abandoned the old CL rule against them

· Willard v. First Church of Christ, Scientist (Cal. 1972)

· Holding:  Parties can make easements for 3rd persons when it was their intention to do so

· In modern times, clever lawyers get around CL rule by restructuring the transaction so as to be 2 land sales instead of just 1 (ease of circumvention explains why most jurisdictions got rid of it)

· e.g. McGuian 1st sells the property to the church, and then the church sells to Peterson, reserving the easement for itself

· e.g. McGuigan grants the land to Peterson on the condition that Peterson separately grant an easement to the church  

2. Implied Easements from Prior Existing Use

· An easement implied from a prior existing use occurs when, even though A & B never expressly agreed to create an easement, the court may infer such intent from the presence of an existing use and impose an easement by operation of law

· If the parties affirmatively express their intent not to create an easement, an implied easement can’t arise

a) Elements required to create an implied easement:

· Severance of title to land held in common ownership

· A tract must be divided into at least 2 parcels, with at least 1 transferred to a new owner and 1 retained by the original owner

· An existing, apparent, and continuous use
· Once limited to visible uses, it now includes uses that are discoverable through reasonable inspection

· Most courts also require continuous or permanent use

· Reasonable necessity
· Must be convenient or beneficial to the use & enjoyment of the dominant estate, but need not be strictly necessary

· This standard is usually met if the owner of the dominant estate would be forced to expend substantial money or labor to provide a substitute for the easement

· Van Sandt v. Royster (Kan. 1938)

· Holding: The implication of an easement can be implied from circumstances surrounding conveyance of land, including prior use of the land

· Each party will be assumed to know about reasonably necessary uses that are apparent upon reasonably prudent investigation

· An easement may be implied for grantor/grantee on basis of necessity alone

· American approach:  Factor balancing – If the easement is apparent, continuous, & reasonably necessary, then the court will assume that the parties implied its existence, even thought he deed makes no mention of it
3. Easements by Necessity

· An easement by necessity, like an implied easement, arises as a matter of law, but requires no prior use

· Virtually all cases involve road easements to landlocked parcels

· The burden on the servient estate is minimized in the following ways:

· The servient owner is usually permitted to select the location for the road easement, as long as the route is reasonable

· The easement lasts only as long as the necessity itself

a) Elements required to create an easement by necessity:

· Severance of title to land held in common ownership
· A tract must be divided into at lest 2 parcels, with at least 1 transferred to a new owner and 1 retained by the original owner

· Strict necessity at the time of severance
· The parcel must be entirely surrounded by privately-owned land, without touching any other parcel

· If the owner has any legal means of reaching the land, even if inconvenient, expensive, or impractical, no strict necessity exists

· Necessity is measured at the time when the common ownership is severed, NOT later

· The minority view requires only reasonable necessity

4. Easement by Prescription

· The prescriptive easement is closely related to adverse possession

· Both share the central concept that property rights can be acquired by conspicuous, long-term use

· The main difference is the result: rights to its use vs. title to land 

a) Elements required to create a prescriptive easement:

· Open & notorious use

· Claimant’s use must be sufficiently visible & apparent such that a diligent owner who was present on the land at the time would be able to discover it
· Adverse and under a claim of right

· Split between objective test (i.e. claimant need only use the land as a reasonable owner would use it, without permission from the servient owner; intent is irrelevant) and subjective test (i.e. claimant must have a good faith belief that he is entitled to use the land)
· Continuous and uninterrupted for the statutory period

· Like for adverse possession, “continuous use” doesn’t mean constant use
· Occasional or seasonal use of an easement may be sufficient
· “Uninterrupted use” focuses on the conduct of the owner – if the owner successfully stops use for even a short period of time, continuity ends
· The statutory period is typically between 10 and 20 yrs (same as for adverse possession)
· [Exclusivity]

· Some courts require exclusive use, but the courts that do don’t require exclusivity in the adverse possession sense of the term

· Instead, a user can generally acquire a prescriptive easement even thought the easement is also used by the servient owner

· The use must be separate and distinguishable from the uses by the general public

· Othen v. Rosier (Tex. 1950)

· Holding:  Othen had neither an easement by necessity nor a prescriptive easement
· Easement by necessity:

· 1) Severance of title – here, easy to show that the dominant & servient estates at one point had the same owner

· 2) Necessity at the time of severance – here, at the time of severance, Othen’s land not landlocked

· Easement by prescription:

· 1) Open & notorious – Rosier knew that Othen was crossing his land

· 2) Adverse – Othen’s use was permissive and not adverse because of the gate that gave him a license to use the land (Strahilevitz: this is ambiguous)

· 3) Continuity – No evidence that the road remained the same over time

· 4) Exclusivity – There’s no exclusivity b/c other people are using the land

5. Scope of Easements

· The scope of an easement may evolve over time

· The scope turns on the intent of the original parties

· Reasonable changes in the manner, frequency, or intensity of use to accommodate normal development of the dominant land are permitted, even if this somewhat increases the burden on the servient land

· Generally, if the dominant land is subdivided, every lot owner in the subdivision is entitled to use the easement appurtenant to the land, unless this unreasonably burdens the servient land

a) Use of Easement to Benefit Land Other than the Dominant Land
· In general, an easement holder can’t use the easement to benefit any parcel other than the dominant land

· The normal remedy for violation of this rule is an injunction

· Yet, modern decisions have eroded this traditional standard

· Brown v. Voss (Wash. 1986)

· Easement Misuse:

· Burden on servient owner increases, or

· The increasing number of parcels of land using the easement is a proxy for the expanded burden of the easement

· Holding:  Court determines there is easement misuse as a matter of law, but that it didn’t adversely affect D (i.e. there was no increased burden on the easement)

· [Court enforces the terms of the express easement based on its literal terms]

· Applies the Balancing of the Equities doctrine:

· Court refuses to issue the injunction b/c:

· Burden wouldn’t increase traffic on the land

· D waited a year to complain about easement misuse (retaliatory)

· P would suffer considerable hardship if he lost the easement

· Instead, order $1 in damages

B. Covenants & Equitable Servitudes

· Covenants and equitable servitudes are restrictions on the use of land arrived at by agreement

· Developers set restrictions on uses, and buyers must agree to the covenants in order to buy the land

· Interestingly, there is little difference between covenants and equitable servitudes

1. Covenants

· Real Covenant = A promise concerning the use of land that: 1) benefits and burdens the original parties to the promise and also their successors and 2) is enforceable in an action for damages

· Basically, a tool that allows a promise to be enforced by or against a successor owner under limited circumstances

a) Types:

· Affirmative Covenant:  A promise to perform a particular act

· Negative Covenant:  A promise not to perform a particular act

· Under CL, (subject to a few exceptions), an affirmative covenant did NOT bind successors and did NOT run with the land, whereas a negative covenant did

· Affirmative acts are more costly, whereas omissions aren’t

b) Requirements for the burden to run:

· 1) The covenant must be in writing
· 2) The original parties must intend to bind their successors

· 3) The covenant must “touch & concern” land 

· i.e. the burden of the covenant must relate to the use of the land and it mustn’t violate public policy interests

· Bigelow test:  It “touches & concerns” if it affects the value of the land

· 4) Horizontal privity must exist (i.e. relationship between original parties to the promise)

· 5) Vertical privity must exist (i.e. relationship between original party and his successor)

· 6) The successor must have notice of the covenant (actual, record, inquiry, or imputed notice)

c) Termination:

· Abandonment
· When the conduct of the person entitled to the benefit of the covenant demonstrates the intent to relinquish his rights

· Changed Conditions
· When conditions in the neighborhood of the burdened land have so substantially changed that the intended benefits of the covenant can’t be realized

· If a covenant according to its terms continues only for a fixed period

· Eminent domain/other governmental action

· If 1 party acquires ownership of all land benefited & burdened by a covenant (Merger Doctrine)

2. Equitable Servitudes

· Equitable Servitude = A promise concerning the use of land that: 1) benefits and burdens the original parties to the promise and their successors and 2) is enforceable in equity

· Essentially a tool that allows a promise to be enforced by or against a successor party under limited circumstances

a) Distinguished from covenants:

· 1) Standard for enforcing a promise as an equitable servitude is easier to meet

· 2) It has a broader array of defenses

· 3) The traditional remedy is an injunction, NOT damages

b) Requirements for the burden to run:

· 1) The promise must be in writing or implied from a “common plan”

· 2) The original parties must intend to bind successors

· 3) The promise must “touch & concern” land

· 4) The successor must have notice of the promise

· Neither horizontal privity nor vertical privity is required
c) Termination:

· Anti-Discrimination Protections
· Changed Conditions
· Acquiescence 

· Estoppel

· Laches

· Relative Hardship

· Unclean Hands

· Tulk v. Moxhay (England 1848)

· Holding: A covenant is enforceable against a purchaser of land when that purchaser acquired the land with knowledge of the covenant

· Lord Chancellor introduces the equitable servitude as a way of getting around CL restrictions that would’ve prevented a real covenant from binding successors in interest

· Makes promises run with the land

· Remedy is either an injunction or enforcement of a consensual lien

· Real covenants fade into the background with this decision
· Neponsit Property Owners’ Ass’n v. Emigrant Industrial Savings Bank (NY 1938)

· Holding:  A covenant to pay money for maintenance done in connection with, but not actually on, an area of land touches & concerns that land, and thus become enforceable against subsequent purchasers

· Freerider problem created if each neighbor has to sue for something that benefits an entire community

· Solution: Representational privity – permits the association to sue on behalf of all
· Court expands equitable servitudes to make it easier for parties to bind successors by relaxing privity requirements and touch & concern problems
C. Common Interest Communities

· Common interest communities, such as condominiums or homeowner’s associations, usually share common features:

· Easch owner is entitled to occupy a particular dwelling unit

· All units are subject to comprehensive private restrictions that regulate land use and impose financial obligations

· The development is governed by a private owner’s association

· Certain “common areas” are owned in common by all owners or by the association

· Upon receiving title, each owner automatically becomes a member of the association and is obligated to comply with the restrictions

· A common interest community is typically created through a declaration – a document imposing binding restrictions

· In theory, by buying the unit, each owner voluntarily agrees to be bound by the declaration

1. Enforceability of Restrictions

· “Inherent in the condominium concept is the principle that, to promote the health, happiness, and peace of mind of the majority of the unit owners since they are living in such close proximity and using facilities in common, each unit owner must give up a certain degree of freedom of choice which he might otherwise enjoy in separate, privately owned property” Hidden Harbour Estates v. Norman
· Nahrstedt v. Lakeside Village Condo Ass’n, Inc. (Cal. 1992)

· Holding:  Restrictions will be enforced unless unreasonable

· An unreasonable restriction is either:

· wholly arbitrary, irrational, or arrived at through bias;

· imposes burdens on the use of lands it affects that substantially outweigh the restriction’s benefits;

· or violates fundamental public policy

· Case is about how much courts should interfere with restrictions by home owner’s associations

· Pre-existing rules vs. subsequent restrictions

· Restrictions in place at the time a unit was purchased should receive a higher degree of deference since the decision to purchase implies consent to the restrictions/rule

· Subsequent restrictions carry the threat of a tyranny of the majority and are therefore subject to a reasonableness test

· Arabian’s dissent:
· The “No pets” rule is unduly burdensome

· The presumptively valid rule is too restrictive since a home is supposed to be “one’s castle”, and owning pets that don’t disturb neighbors don’t reasonably come within this compromise

· BUT, people may benefit from designing their own communities

· Social capital gained from bringing people together who share common interests

· Where use is restricted, there is more certainty, which leads to fewer lawsuits

· In 2004, CA supreme courts says: ignore the distinction between pre-existing rules & subsequent restrictions

· Issue isn’t about when a rule was put into place

· Issue is about gov’t policy of non-interference with rules of homeowner’s associations

D. Zoning

· Zoning is designed to reduce conflicts in high-density and increasingly urban areas

· Before zoning, there were nuisance laws & restrictive covenants, but these were unsatisfactory solutions

· Zoning gives municipalities power to do things they can’t do under CL

· Local governments regulate land use through police power – the inherent gov’t power to promote public health, safety, welfare, & morals

· Along with zoning ordinances came constitutional attacks on the controls, arguing that they effected takings of property without compensation or that they deprived property owners of due process

1. Basic Geographic Zoning

· Originally, zoning divided a community up into zones, assigning certain uses to the various zones

· Often, zones were “cumulative”

· Supreme Court upheld zoning as a regulation of nuisances

· Village of Euclid v. Ambler Realty Co. (US 1926)

· Holding:  Court upholds zoning 6-3

· Zoning ordinances are to be afforded deference and will be upheld unless they are clearly arbitrary & unreasonable, with no connection to public health, safety, welfare, or morals

· [In Nectow v. City of Cambridge (US 1928), the court finds a zoning restriction unconstitutional as applied, but won’t find zoning regulation itself facially unconstitutional]

· Houston – Only major city without zoning

· BUT, it looks like other cities with zoning

· Accomplishes this through private property law (e.g. covenants & homeowner’s associations)

· Academic debate: “Market works/zoning unnecessary” vs. “rise of multiple downtowns necessitate zoning” 

2. Zoning & Flexibility

a) Pre-Existing Nonconforming Uses

· There are 2 options for handling a nonconforming use in effect before the zoning ordinance was passed:

· 1) Restrictions
· The nonconforming use is allowed to continue, but not to expand or change

· If abandoned or destroyed, the nonconforming use can’t be rebuilt

· 2) Amortization
· Give the owner of a nonconforming use a fixed period to operate the use

· When the amortization period ends, the right to continue the use ends

· The period must be long enough to allow the owner to recover his investment in the nonconforming use

· PA Northwestern Distributors, Inc. v. Zoning Hearing Board (Penn. 1991)

· Holding:  This amortization is unconstitutional b/c it compromises future economic development – any property owner could lose his property without compensation

· Nix concurrence:  Reasonable amortization is valid if it reflects consideration of other factors such as:
· 1) Nature of use

· 2) Amount invested in it

· 3) Number of improvements

· 4) Public detriment caused by use

· 5) Nature of neighborhood

· Ordinance was enacted 4 days after store opened ( targeting

· Tyranny of the majority?  (segment of population doesn’t want adult bookstore)

· Tyranny of the minority? (citizens won’t defend the store b/c it is a small community ( the political process might not reflect public sentiment as well as the economic/market process)
· Vested Rights:  Proposed use might be protected if sufficient commitments have been made in reliance of existing zoning requirements that are subsequently changed in a way that invalidates the proposed use; must be in good faith

· Difference between Amber Realty in Euclid and PA NW is that the latter has sunk considerable investment into the property ( loss aversion

· Strahilevitz: Who is the lowest-cost avoider, the entrepreneur or the gov’t?

b) Variances & Special Exceptions

· A variance permits an individual landowner to deviate from the zoning requirements

· Usually granted under the following conditions:

· Conformity to the zoning creates an undue hardship on the landowner

· The unusual use isn’t contrary to pubic policy

· Types of variances:
· Area variance – Allows modification of size, height, percentage of lot, etc.

· Use variance – Allows a use that is normally not permitted (e.g. gas station in residential neighborhood)

· Special Exception = Use that is authorizes as a general matter but places particular requirements on the use before it can be authorized in a particular area (ie. gives an exception if certain conditions are met)

c) Spot Zoning

· The main limitation on re-zoning is spot zoning
· Invalid spot zoning = Rezoning that confers a special benefit on a small parcel of land regardless of the public interest or the comprehensive zoning plan

· Determinative Factors:
· The size of the parcel

· The benefits conferred on the parcel compared to surrounding parcels

· Any injury or detriment to surrounding landowners and the public in general

· Any changed conditions in the area

· Whether the rezoning is in accordance with a comprehensive plan

· State v. City of Rochester (Minn. 1978)

· For invalid spot zoning, P must show:

· 1) Reduction in property value

· 2) Island of nonconforming use

· Holding:  
· 1) Zoning board acted in a legislative capacity delegated by police powers

· 2) the rezoning was a response to needs for high density housing and was compatible with the type of development around the land and was therefore rational

· 3) It wasn’t spot zoning b/c it didn’t create an island of nonconforming use within a larger zoned district that dramatically reduced the value of other lots

· Judicial hands-off approach – Courts don’t want to second guess city councils
3. Zoning & Aesthetics

· Early on, courts rejected attempts at aesthetic regulation; by 1980 majority held that aesthetics alone was an appropriate gov’t purpose

· Architectural design review ordinance:  One widespread form of aesthetic zoning where an administrative board evaluates the design of proposed homes & businesses
· State Ex. Rel. Stoyanoff v. Berkeley (Missouri 1970)
· Holding:  Board has the authority to only allow buildings that fit with the neighborhood character in order to sustain the property values of the neighboring homes

· Strahilevitz:  BUT, there’s not concrete evidence that the property values would in fact be reduced

· Court didn’t want to say that aesthetic alone justified zoning, so it used home values as a proxy

· Court granted the neighbors a property rule; however, it could’ve used a liability rule (i.e. owner of pyramid home compensate neighbors for any reductions in property value)

· There might be costs in assessing damages; but on the other hand, what if the house design ends up being popular?

· Clash between individual liberty (1st Amendment concerns) and community interests
· What prevails is the community’s interest in conformity, perhaps to preserve social capital, or just to make the majority happy

· Harms: (other than freedom of expression)

· Limiting the property owner’s freedom to do what he wants with his property

· Neighbors are insulating themselves to new people, ideas, & architectural styles

· Anderson v. City of Issaquah (Wash. 1993)

· Holding:  The zoning ordinance in question is unconstitutionally vague because it gave neither meaningful nor effective guidance to applicants, design professionals, or public officials who are responsible for enforcing it

· Strahilevitz: This ordinance is very similar to that in Stoyanoff, but it is deemed void for vagueness

· Key difference might be that the Anderson commercial building is normal, but the Stoyanoff house is definitely out of the ordinary

· The judicial “I know it when I see it” test works for the house, bur not for the commercial building
· Merits of vagueness vs. clarity/bright-line rules in architectural context:
· Clarity minimizes waste; prevents arbitrary action/discretion by the gov’t
· Clarity constrains artistic expression & innovation
4. Exclusionary Zoning

· Exclusionary Zoning = Land-use controls that tend to exclude low-income & minority groups

· Includes refusal to allow high-density, low income housing, requirements for large lot sizes & minimum floor space, and prohibitions on the use of manufactured housing

· The result is that low-income residents are priced out of the housing market, and because minority residents are more likely to be poor, these rules foster racial discrimination

· Tiedbout Hypothesis:
· Consumers benefit from being able to “vote with their feet” among competing municipalities that offer packages of public goods and taxing policies

· People with similar desires will congregate and will thus be more likely to get the public goods that they most prefer

· Zoning regulations, by setting minimum values on property in an area, can help ensure that residents pay taxes in proportion to the services or public goods they receive

· So, exclusionary zoning can have efficiency-enhancing properties
· Undesirable effects:

· 1) Distributing wealth away from low-income people

· 2) Generating negative externalities among communities, which might result in inefficiencies that outweigh the advantages

· Waring Blender Hypothesis:
· All land uses & types of households should be represented in each neighborhood in proportion to their representation in the entire metropolitan area

· Creates diversity within neighborhoods, but no diversity between them, thereby widely limiting the variety of residential choices available to households

· Southern Burlington County NAACP v. Township of Mt. Laurel (NJ 1975)

· Holding:  The land-use regulation violated state constitutional requirements of substantive due process & equal protection b/c the general welfare of developing municipalities must consider what is beyond their boundaries and can’t be parochially confined to the claimed good of a particular municipality

· Each municipality must exercise zoning power on behalf of state citizens as a whole

· Zoning cannot be contrary to public welfare

· The municipality must provide an appropriate variety & choice of housing
· Since there is a facial violation of the state constitution, the burden shifts to the city to provide a valid basis for its actions
· Tragedy of the commons:
· The municipality wants low-income people to work in industrial/municipal jobs but doesn’t want to house them, so the poor all end up living in the city
· Zoning is reinforcing a market failure and generating negative externalities that outweigh the efficiencies
· Court goes for a moderate remedy b/c:
· Realpolitik – prevention of a backlash
· Only identifying the problem allows towns to come up with different solutions
· Allows for an orderly, gradual process of change
· HOWEVER, not much changes, so…
· Mt. Laurel II
· Holding:  Every municipality (not just developing ones) must take affirmative measures to provide a realistic opportunity for decent housing
· Not enough just to remove barriers to low-cost construction
· Strong example of judicial activism
· Remedies to Mt. Laurel I:
· Builder’s Remedy:  Provides incentives for builders to initiate low income housing units
· Inclusionary Zoning:  Institutes quotas (e.g. “X” units must be low income) & incentives (e.g. zoning requirements relaxed in exchange for building low income housing)
· Regional Contribution Agreements:  Mt. Laurel can pay Camden to keep poor families in Camden
· [BUT these solutions can create problems of their own… See 4/21/2006 notes]
VII. EMINENT DOMAIN & TAKINGS

· Through eminent domain or condemnation, federal, state, and local gov’ts have the inherent power to take private property for public use over the owner’s objection

· This may be used to acquire real or personal property

A. Takings Clause

· 5th Amendment: “… nor shall private property be taken for public use, without just compensation.”
· Even states without compelled compensation requirements typically compensate landowners voluntarily (except SC)

· The 1 exception is when land is condemned for rural roads, since the road will benefit the landowner and increase the value of his land

· i.e. the specific benefits to you of having land that fronts a roadway offsets the value of the land taken for the road

· If specific benefits accrue to the landowner, the value is deducted from his just compensation
· Supreme Court has stressed that 1 of the principal purposes of the Takings Clause is to “bar gov’t from forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole”

1. Public Use

· The old standard for public use was when the land would be physically used or occupied by the public (e.g. for a public park, library) (“narrow” view)

· The current standard is the Public Purpose Test: (“broad” view)

· As long as the property is taken for a legitimate public purpose/that it is to the advantage or benefit of the public – i.e. a purpose within the scope of the gov’t’s police power – the public use requirement is satisfied

· Kelo v. City of New London, CT (US 2005)

· Holding: The city’s proposed disposition of acquired property to private industry, thereby improving city’s economic outlook, qualifies as a “public use” within meaning of Takings Clause of 5th Amendment

· Majority’s reasoning rests on a straightforward economic analysis:

· We have a holdout problem whenever we need to assemble a large parcel of land

· The longer owners of required land hold out, the greater their bargaining power becomes, and the more $ they can get

· Eminent domain replaces this incentive with liability rule protection

· The purpose of gov’t is the advance the social welfare, so it should be able to enforce the Takings Clause in order to achieve the socially optimal result

· Problems: In practice, worry that there will be potential for corruption & injustice, and that the liability rule won’t be enough

· Would going with the “narrow” view of public use rather than the “broad” view avoid these potential problems?

· Blight vs. Non-blight distinction?  

· [Berman v. Parker – a non-blighted store in a blighted area]

· Holding:  Court upheld use of eminent domain power to redevelop slum areas for possible sale or lease of condemned lands to private interests

· For the project to work, the entire area must be condemned…

· Gov’t will locate public works & projects in a blighted neighborhood even if it’s better to put it in a non-blighted neighborhood

· Shouldn’t we focus more on where things belong (use an objective, evaluative approach), as opposed to where poor people live (get rid of the blight)?

· Half the states keep Berman and reject Kelo – Strahilevitz hates this

· The other half accept that “public use” doesn’t mean public purpose, but instead means access or ownership – Strahilevitz like this

· Strahilevitz is more sympathetic to Stevens’ opinion, but it’s a close call

2. Just Compensation

· Just Compensation = Fair market value of the property when the taking occurs

· Fair Market Value = The amount a willing buyer would pay to a willing seller

· The goal is to put the owner in as good a monetary position as if the property had been sold on the open market

· As a general rule, property must be valued at the highest and best use for which it could be adapted – not merely its existing use, but its reasonably probable potential future use

· No compensation is included for sentimental or subjective value, or for replacement costs

3. Eminent Domain Procedure

· If the gov’t wants to condemn property for public use, it must comply with procedures that ensure owners due process of law

· The gov’t can negotiate with the owner, but if negotiations fail, the gov’t must file suit:

· 1st, gov’t files a petition, then notice is given, and then a trial is held where the gov’t establishes its authority to condemn

· If there is a jury trial, the jury determines just compensation; issues of public use & necessity are decided by the court

· The gov’t must pay the compensation awarded and any interest that may have accrued from the time of the taking; condemned don’t recover attorney’s fees or other litigation costs

4. Takings Rules

· Loretto:  Permanent physical occupations are compensable per se takings (Bright-Line Rule)

· Hadacheck:  Regulating land to prevent or end a nuisance is not a taking (Bright-Line Rule)

· Mahon:  Diminution in value test 

· A gov’t regulation is a tking if the fair market value of the property is greatly diminished

· Penn Central:  4-prong standard

· 1) Economic impact of the regulation on the claimant

· 2) Interference with distinct investment-backed expectations

· 3) Character of governmental action

· 4) Public nuisance exception

· Lucas:  A taking will always be found if the regulation eliminates ALL economically beneficial or productive uses of the land, UNLESS there is a background principle of nuisance law (like in Morgan)

· Tahoe:  

· 1) There are 2 lines of regulatory takings decisions, and Penn Central applies unless there is a total diminution in value, in which case Lucas applies

· 2) Rejects temporal conceptual severance

5. Conceptual Severance

· Mahon:  Recognizes actual severance by splitting the underground coal interests

· Penn Central:  Rejects severance b/c of fear of parceling off air rights

· Lucas:  There is a conceptual severance issue, but it’s an open question

· Lucas says that when the numerator and denominator are equal, there has been a taking

· The strategy, therefore, is to always have the denominator be as small as possible so that you get to the Lucas rule, or pretty close to Penn Central
· Conceptual severance is all about a way to lower the denominator
· Basically, you want the percentage of what you lost to be very big, and for this reason, conceptual severance is very attractive

· Lake Tahoe:  Rejects conceptual severance
B. Categorical Takings

1. Loretto – A physical occupation is always a taking

· Loretto v. Teleprompter Manhattan CATV Corp. (US 1982)

· In essence, Loretto is being deprived of an easement (prior to the 1973 law, the cable company paid 5% of gross revenue, but after, the law, the landlord is only entitled to a nominal $1 fee)

· Holding:  Any “permanent physical occupation authorized by the gov’t is a per se taking without regard to the public interest it may serve”

· Court distinguishes between:

· 1) Permanent physical occupation

· 2) Temporary physical occupation

· The right to exclude is a “treasured” part of an owner’s bundle of property rights

· Permanent physical occupation forever denies the owner the right to control his use of property

· So, there is no need to consider the extent of the occupation

· The majority is trying to establish a bright-line rule
· Blackmun dissent:
· The law doesn’t require the appellant to permit the cable installation forever

· The cable might leave the landlord better off since buildings w/ cable are more valuable

· The court opens the door to “endless metaphysical struggles over whether or not an individual’s property has been ‘physically’ touched”

· There is no basis for the continuous occupation vs. transient invasion distinction in economic logic or precedent

· Loretto admits that she wouldn’t have otherwise used the space that the cable now occupies

· Strahilevitz:  Perhaps this isn’t truly a per se taking – What if, in 20 years, new technology (e.g. dishnet) comes out, and cable wires are no longer necessary and so are taken down?

· OR, what if something that isn’t initially cast as permanent then over time becomes permanent?

2. Hadacheck – Regulating a nuisance is not a taking

· Hadacheck v. Sebastian (US 1915)

· P trying to assert a new type of property claim: compensation is owed when the regulation of a public nuisance law has decimated the property’s value… SCOTUS doesn’t buy this argument

· Holding:  Using police power to regulate land to prevent or end a public nuisance is not a taking

· Court invoking long-standing rule that, when the gov’t is acting to prevent a nuisance, no compensation is owed

· CL duty not to use your property in a manner that hurts your neighbors

· So, by creating/maintaining a nuisance, you are exercising a property right you didn’t have in the 1st place

· You aren’t owed compensation b/c the gov’t isn’t taking anything that is rightfully yours

· While the gov’t is substantially decreasing the value of the land, it isn’t physically coming onto the land and appropriating it, as in Loretto
· Court doesn’t see this as an issue of physical occupation but as an issue of public nuisance instead

· Calling Loretto a taking and Hadacheck not a taking may seem incongruous b/c of the disparity between the level of economic loss in each case, Strahilevitz still thinks both cases are rightly decided, in that they provide clear, bright-line rules
C. Chattels

· The gov’ can seize personal property as well as real property

· Nixon v. US (DC 1992)

· Holding:  Nixon does have a property interest in his presidential papers and is therefore owed compensation

· 1) History: Presidents have always treated their presidential papers as private property; this is a concept that was created by custom

· 2) Loretto rule of per se takings apply to personal as well as physical property

· Test: The former owner must be deprived of a definable unit of economic interest

· Here, all Nixon was left with was his right to look at his presidential papers

D. Regulatory Takings

· The Takings Clause was originally written to cover actual seizure of property by the gov’t

· However, as land use regulation by the gov’t increased, SCOTUS developed the doctrine of regulatory takings:

· A restriction on the use of property can be considered a taking that must be compensated

1. Mahon – “Goes too far”

· Mahon creates a whole new universe of gov’t actions that might be takings, thereby drastically expanding the takings doctrine

· It rejects original intent and a large body of precedent; judicial activism (like Mt. Laurel)

· Pennsylvania Coal Co. v. Mahon (US 1922)

· Holding:  Holmes – “If a regulation goes too far, it will be recognized as a taking”

· Emphasizes the “extent of diminution”, i.e. the extent to which the regulation diminished the fair market value of the property

· The taking was total b/c it took the coal co.’s entire support estate (Penn law recognized 2 subsurface estates, the mineral rights estate and the support estate)

· Interpretations of Holmes’ opinion:
· 1) Diminution in value test – The only relevant factor is the extent to which the value of property is reduced

· 2) Balancing test – Comparing the extent of the diminution against the public interest (in his opinion, just D’s 1 house)

· Brandeis’ dissent:  This is a case of public nuisance, with the threat of buildings collapsing

· Strahilevitz:  Thinks Brandeis has the better argument

· Under Hadacheck, the case should come out the other way
2. Penn Central – Balancing test

· Penn Central is the primary takings test; makes the Mahon standard less vague

· Post-Tahoe, Penn Central applies to temporary physical takings & regulatory takings where there is no total loss [If there is total loss, Lucas applies]

· Penn Central Transportation Co. v. City of New York (NY 1978)

· Holding:  The Landmarks Preservation Law does not constitute a taking

· Takings law doesn’t divide rights to parcels into discrete segments

· Takings law doesn’t divide a single parcel into discrete “conceptual” segments

· Euclid rejected the idea of diminished value as establishing a taking

· Established a 4-part test:

· 1) Economic impact of regulation (Mahon):
· Does the regulation allow the owner to make a reasonable return on the land?

· When P loses a lot of money, it is more likely to be a taking

· BUT, court doesn’t specify how much diminution of value is required

· Hadacheck: 87.5% diminution wasn’t enough

· Euclid: 75% diminution wasn’t enough

· 2) The extent to which the regulation interferes with direct investment-backed expectations:
· Expectations must be backed up by actual investment and action

· Courts seem to protect existing uses more than they protect existing rights (PA Northwestern, compared to Euclid)

· 3) Character of gov’t action (Loretto):
· Any permanent physical occupation authorized by the gov’t is a taking

· A nuisance prevention regulation is less likely to be viewed as a taking than 1 that is mainly oriented toward benefiting the public

· 4) Public nuisance exception (Hadacheck)
· Court concerned with preventing harm public harm of loss of tourism – the city as a whole benefits from preserving Grand Central
· Problem with rule:  Rather ad hoc and difficult to apply
· Dissent:  

· This decision enforces a benefit for others

· This isn’t a nuisance exception b/c other buildings in the area are allowed to be really tall

· Penn is being punished for having done too god a job of designing & building Grand Central in the 1st place

· There’s an affirmative duty imposed on Penn to keep Grand Central in good repair

· Conceptual severance problem:  Is this a taking of their air rights?

· Court wants to consider the parcel as a whole (i.e. the entire land down from hell up to heaven), b/c it’s worried that Penn will sell its air rights to another company, which would then have a stronger takings claim

· BUT, even if we do conceptually sever the air rights, we don’t know that all the air rights are taken (if a city allows a 50 story tower, but not a 60, maybe the developer is robbed of stories 51-60, which would have market value)

· Strahilevitz:  Is gov’t preventing a harm (loss of a beautiful façade) or enforcing a benefit (forcing Penn to maintain the façade for others)?

· Gov’t action can be interpreted either way, and it seems strange to have so much ride on how we characterize the regulation

· Is Penn being singled out for unequal treatment?  Not clear; does it matter?

· Tyranny of the Majority
· Takings clause is a check on the democratic process – a means to protect the minority

· Average Reciprocity of Advantage
· If the property owner is getting some benefit from the regulation, then we don’t worry so much about the situation

3. Lucas – All economic value

· An exception to the Penn Central standard is that a regulation that denies “all economically beneficial or productive use of land” is a taking, unless the regulation is justified by “background principles of the state’s law of property & nuisance”

· Lucas v. South Carolina Coastal Council (SC 1992)

· Holding:  When the state deprives an owner of all economically beneficial or productive use of his land, it’s a taking, unless the regulation is based on background principles of state law

· Once it is show that there is no economic or productive use for the land, the burden shifts to the gov’t to show that the prohibited use would violate the background principles of nuisance law

· Denominator/conceptual severance:

· Scalia agrees to the total loss of economic value
· Perhaps Scalia is envisioning combining the Lucas rule with conceptual severance, in which case there will be many wipeouts
· If you can sever particular estates (e.g. land vs. air rights, estates in time), then it’s much easier to find a total wipeout of a particular part of the property
· O’Connor’s betting on the whole parcel under Penn Central
· A lot is riding on conceptual severance (Penn says no, but Lucas says it’s a contested issue that will be resolved in the future)
· Kennedy concurrence:

· He’s not confident that the land truly has no value
· Reasonable expectations must be viewed in terms of property law as a whole
· Blackmun’s dissent:

· There’s almost certainly some value to the land (e.g. can exclude others, recreation & camping, can alienate)
· this is a sweeping new rule to decide a narrow case
· Police powers justify the act, so it’s not a taking (Hadacheck)
· Gov’t can regulate property without it being a taking, no matter how adversely it impacts the property owner
· Fundamental tenet of nuisance law: No individual has a right to harm others with use 
· Stevens dissent:

· New rule is wholly arbitrary since this means that 0 economic value is a taking, while 1% economic value isn’t
· The rule effectively freezes CL in denying the legislature much of its traditional power to revise the law governing rights & uses of property
· HOWEVER, nuisance law isn’t designed to deal with minor harms created by many users; it’s to deal with big harms created by a single user
· Essentially, Lucas is a tragedy of the commons
· No 1 individual is contributing enough to the problem of beach erosion for the CL to find a nuisance
· What is “background principles of state property law”?

· Limiting to CL & judicial nuisance, NOT legislative

· Strahilevitz:
· Is the “background CL nuisance principles” exception consistent with Hadacheck?
· Not clear if the brickyard would’ve been found a CL nuisance
· Penn Central understood Hadacheck as not just applying to CL nuisances, but as applying to any state attempts to regulate harms
· Lucas seems to reject Penn Central’s reading of Hadacheck, so is Hadacheck still good law?
· 2 ways to read Lucas:
· 1) Hadacheck’s domain, a per se rule of non-compensation, has shrunk to include only CL nuisances [maximalist reading]
· A big deal, since the gov’t frequently acts to regulate harms that wouldn’t be CL nuisances
· 2) OR, the “background principles” exception to Lucas’ per se compensation rule is narrow, including CL nuisances but not other harmful uses that wouldn’t have been nuisances under the CL [minimalist reading]
· Not a big deal, since the Lucas “wipeouts” rule is itself rarely implicated, so the “background principles” exception to the “wipeouts” rule won’t be relevant to very many takings cases
· Lucas indicates that the premise for Hadacheck is false at its base, but as a doctrinal matter, Hadacheck survives
· Technically, Hadacheck still applies unless there’s been a total loss
· Lucas is still good law, but it’s more like a footnote; case going forward is Penn Central
4. Tahoe – An answer to the denominator problem?

· The next question is whether the court will allow conceptual severance
· If so, then the Lucas-type situations will be quite large since there will be more cases considered wipeouts
· Conceptual severance is the denominator problem – if it’s the fraction that count, it’s a way to lower the denominator
· e.g. I’m not losing 1/3 of the whole, I’m losing 100% of my air rights
· The court appears to be rejecting conceptual severance, explicitly in reference to time, but the language is so broad that it’s also probably referring to space
· The effect is to make Lucas a very small ruling
· Tahoe is the triumph of Penn Central over Lucas – O’Connor’s preference for standards over Scalia’s preference for bright-line rules
· Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (US 2002)
· Holding:  There is no taking
· 1) Lucas applies only if you’ve been deprived of a fee simple rather than a lease holding
· Lucas doesn’t apply b/c the gov’t is only taking a time limited interest in the land
· 2) Penn Central applies if it’s a temporary physical invasion, and P loses in the analysis
· Reasoning:
· To make a temporary moratoria into a temporary taking would require compensation that would destroy gov’t planning
· There is a clear reciprocity of advantage to landowners from good planning
· Duration of the regulation is merely 1 factor to be included in the Penn Central analysis
· In order to grapple with older precedents, the Court says that there are 2 types of takings law: 
· 1) a regulatory taking (Tahoe)
·  2) a physical appropriation of property for public use (US v. Pewee Coal where there is conceptual severance)
· So, they require 2 different categories of rules to be applied
· Strong cleavage between the Loretto & Penn Central worlds, so court can reach inconsistent determinations
· Tragedy of the Commons:
· Everyone wants to build, but too much building will destroy the beauty of the lake
· Because of the large number of people, Coasian bargaining would be plagued by high transaction costs
· People would be prone to holdouts
· Average Reciprocity of Advantage:
· Owners gain more from preserving the lake than they lose from the moratorium
5. Takings law – Strahilevitz’s thoughts

· Takings law has become something of a morass

· 2 principle approaches:

· 1) Whenever the gov’t reduces the value of the land, it owes compensation for that amount (there’s no distinguishing between a regulatory & a physical taking)

· Problem: Huge administrative costs to assess costs, so this approach becomes undesirable

· 2) Originalist approach: Compensation owed only for physical occupation/invasion, and if the value of the land is reduced by regulation, the owner should complain to the legislature

· Problem: Precedent set by Mahon – Generations of property owners have now relied on regulatory property takings compensation

· So, there are 2 principle approaches that none of the SCOTUS justices adhere to, and then comes Penn Central and Lake Tahoe
· The justices (e.g. Rehnquist, Stevens, Scalia) send contradictory messages in their opinions

· Takings law has become doctrine & semantics distinctions – doctrine masquerading as ideology; the judges’ personal preferences seem to be guiding their approaches
VIII. INTELLECTUAL PROPERTY

A. Transitioning to Intellectual Property

· Moore v. Regents of Univ. of CA (Calif. 1990)
· Holding:  P has a valid claim for breach of fiduciary duty, but a patient does NOT have sustained property rights over excised tissue, so its use can’t be considered conversion

· Strahilevitz:  Court’s rationale isn’t particularly persuasive

· 1) CA statute that substantially curtails rights of individual over removed body parts:

· Critical language says, “limitations on ownership only arise after the conclusion of scientific research” – Doesn’t seem applicable to this case

· 2) Argument that it will impede research in biotech industry may be right, but it goes too far

· How UCLA plans to get its profits (i.e. patent its research) also impedes downstream research & development

· Court ignores the elephant in the room – UC’s property right over research on the spleen

· Does Moore deserve economic benefit?  

· He’s the lucky winner of the genetic lottery vs. “my body parts belong to me”

· Once we start countenancing the majority opinion, it cuts against our primary moral intuitions

· Commodification
· Arabian [conservative Republican] (concurring): Marxist view – allowing organ commerce debases humans

· Mosk [liberal Democrat] (dissenting): Taking away property rights in one’s body is akin to slavery

· Posner’s view:  Property makes us free – voluntary contracts are the only thing that protect individual dignity

· Strahilevitz:  Result of commodification

· Assigning a $ value makes people value it more (e.g. carpooling experiment),

· vs. paying someone else to take your place in the military (e.g. Civil War)

· Property as Bundle of Rights
· Mosk: Restrictions on selling/giving away something doesn’t negate property rights

· Conversion [a strict liability tort]

· Conversion requires P to establish an actual interference with his ownership or right of possession

· Court determines that Moore didn’t retain any interest in his spleen once it was removed, so there was no conversion
· Abandonment
· Abandonment requires “knowing relinquishment”, and Moore didn’t do this

· It also requires that you give it up to no one in particular (i.e. leave it on the roadside, and then it belongs to the 1st person who picks it up)

· Because Moore knows his spleen is going to UCLA, it’s more like a bailment/gift
· Patent Law is in the background of this case
B. Patents

· Patent law is a system of rewards for those who discover things that are useful, yet it also requires disclosure about the invention

· It addresses the Tragedy of the Commons & the Free-Rider problem, since people won’t invest in innovation if others can come along and take the fruits of their labor

· A patent confers the right to exclude others from making, using, selling, offering for sale, or importing the invention for 20 years from the date the patent application is filed

· This monopoly right leads to profit

· The Patent Registry is similar to the registry for land-recording

· It puts the world on notice and allows parties to rely on ownership

· The US patent system, unlike basically every other system in the world, gives priority to the 1st inventor and not to the 1st person to register the patent 

· It’s a “winner-takes-all” system that creates incentive to work fast & record 1st
· Patents aren’t Lockean, they’re utilitarian – The judgment is whether it will be a better world if the particular thing is patented
· 4 basic requirements for patent protection:

· 1) Statutory subject matter
· 2) Utility
· 3) Novelty
· 4) Disclosure/enablement
1. Patentable Subject Matter

·  “Anything under the sun that is made by man” is patentable

· Can’t patent abstract ideas, laws of nature, and naturally-occurring living things

· Can’t prove that something isn’t naturally-occurring… If something that was patented is later on found out to in fact be naturally-occurring, the patent will be revoked

· Recent decisions allow patents on man-made living things and business methods

· Diamond v. Chakrabarty (US 1980)

· Holding:  Manmade microorganism is patentable b/c it isn’t naturally-occurring and was a product of human ingenuity, and 35 USC § 101 was intended to be very broad and protect anything that ingenuity can produce

· Patentable Subject Matter exceptions:
· Physical phenomena 

· Not much labor put in; no special skills required to find something, just luck

· BUT, in the case of something that does take effort to discover, there are alternative property regimes that provide protection (e.g. land ownership in discovery of rare flower hypo)

· Laws of nature
· They are so important that they must be accessible to everyone; they are too important to patent (akin to anti-commodification, public trust doctrine)

· There’s no need to have incentives to create laws of nature

· Abstract ideas
· Can be too valuable (like laws of nature) – e.g. Coase Theorem

· Also, there are many ideas aren’t that valuable and don’t have immediate utility, and so it would be inefficient to patent them

· Strahilevitz: When thinking about patent policy matters, think about alternative property regimes:

· Land ownership (e.g. discovery of rare flower hypo)

· Reputation (why Einstein invents, professors publish, etc.)

· Grants/prizes (e.g. Nobel Prize)

2. Utility

· 35 USC § 101:  Utility patents may be granted for “any new & useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof…”

· Protects all inventions that are novel, useful, & non-obvious

· Utility is a relatively rare issue, except perhaps for biotech, pharmaceuticals, etc.

· 3 types of utility:

· 1) General utility:  An invention must be more than a “mere curiosity”; it must be capable of some kind of use

· 2) Specific utility:  Does the invention work to solve the problem that it was designed to solve?

· even if the invention is directed toward a certain function, it must actually perform that function

· 3) Beneficial or moral utility:  The invention must have a minimum social benefit or at least isn’t harmful or deleterious

· Brenner v. Manson (US 1966)

· Holding:  The compound must be specifically useful in its present form to be patentable

· Patents aren’t “hunting licenses” – they aren’t rewards for searches but compensation for the successful conclusion of a search

· The intended use of the invention isn’t certain; the inventor hasn’t supplied the quid pro quo of the patent

· Utility means it produces positive consequences in human beings

· [This Brenner definition of “utility” has fallen into disfavor with the federal circuit – As long as the process produces the intended result, we won’t worry about whether it applies to humans]

· Pre-Brenner, a promising result qualified an invention for patentability; post-Brenner, an inventor must prove specific utility to receive a patent
· Effect:  Favors big companies; makes it difficult for startups to get funding

· Empirically, many great ideas come out of startups, so it may be an economically bad idea to push the patentability date back

· Strahilevitz:  Brenner sets the bar high for a process patent.  Must show:

· 1) The process works

· 2) The product/end result is in and of itself useful (i.e. there is some immediate commercial application/value to the end user)

· As a result of this test, the court imposes a heavier burden on the inventor of the process than on the inventor of the product (only have to show #2)

· Criticism:  Making the burden higher on the process patent rather than on the product patent is counterintuitive

· In many ways, the process is less important

· Whereas a product patent gives an inventor a 20 year monopoly on the invention, a process patent only gives him a monopoly on the manufacturing of that invention

· So, competitors can design around the process patent and render it worthless

3. Novelty

· Only new inventions deserve patents [35 USC §102:  “new compared to the prior art”]

· Novelty requires that an invention be somehow different form all published articles, known techniques, & marketed products

· Statutory bar (§102 (b)) is the patent law’s equivalent of adverse possession
· If the inventor or someone else publishes information about the invention, uses it in public, or sells it, he must file a patent application within a year or else or he loses the right to patent it  

· Novelty is measured from the date of the invention, whereas statutory bars are a function of the date the patent application is filed

· Novelty is about ensuring that the inventor was the 1st person to have the idea, not just the 1st to share it

· We think that only the true inventor deserves the monopoly, so the evidentiary concerns impose huge search costs on the inventor

· Rosaire v. National Lead Co. (5th Cir. 1955)

· Was Teplitz’s work an unsuccessful experiment or a successful field trial?

· A failed experiment won’t destroy the inventor’s novelty
· Holding:  Teplitz didn’t have to public or show public knowledge in order to be eligible for the patent; he used methods in the regular course of business with no effort to conceal

· Rosaire loses under novelty, and Teplitz loses under statutory bar, so the invention is now in the public domain for anyone to use

· Court determines that the burden is on the inventor to make inquiry if others have published, used, or sold the invention

· The court sets this burden quite high (i.e. Rosaire must essentially check every dusty oil field to see if his process is being used); is this because the rewards (i.e. a nationwide monopoly for 20 years) are so great?

· By setting the bar so high, the court is holding future people responsible for even obscure uses in order to protect against copycats

· In re Hall (CAFC 1986)

· Holding: At the critical date of reference, the material must be sufficiently accessible to the interested public so that no one can make a claimed invention without further research & experimentation 

· After examining routine library business practices to determine the length of time it takes to get a dissertation catalogued, the court determined that Hall’s enzyme was unpatentable b/c the dissertation was sufficiently public

· Even relatively obscure activities can render an inventor’s product unpatentable

4. Non-Obviousness

· After 1952, the Patent Act required inventions to be non-obvious [§ 103]

· Since utility and novelty are generally easy to show, non-obviousness is described as the ultimate condition of patentability, the final gatekeeper of the patent system
· Non-obviousness asks whether a development is a significant enough technical advancement to merit the award of a patent

· Tries to measure technical, NOT economic triviality since a patent on a technically trivial development might be an extremely valuable right that can be commercially exploited

· Reasons for the non-obviousness doctrine:
· 1) If patents are about rewarding genius, then an obvious improvement doesn’t merit that reward 

· 2) If the idea is so obvious, people in the field will develop it without much effort, and incentives provided by the patent system may be unnecessary to generate the idea

· 3) Granting patents to obvious development may compromise the incentives that the patent system provides to develop non-obvious inventions

· 4) Administrative issues/high transaction costs, e.g. granting obvious patents may create a proliferation of economically insignificant patents that are expensive to search and license

· 4) Perpetual monopolies problem:  If tiny, incremental improvements are patentable, this effectively makes the patent potentially unlimited

· 6 factor test for non-obviousness:  [see Graham v. John Deere, below]

· Hotchkiss v. Greenwood (Oh. 1851)

· Holding:  Where an invention combines old elements, it isn’t patentable 

· [Codified in § 103:  Developments are unpatentable if they are obvious to a person having an ordinary skill in the art]

· Woodbury dissent:  Some valuable discoveries are accidental rather than the result of ingenuity, so the main focus for patentability should be on whether the invention is new & useful to the public, and NOT whether it was the result of long experiments or accidental discovery

· [Codified in § 103:  Process of mind doesn’t matter – Patentability shouldn’t be negated because of the manner in which the invention was made]

· Graham v. John Deere Co. (US 1966)

· Holding:  # ‘789 is unpatentable because it is an obvious improvement (i.e. a person having ordinary skill in the prior art could alter ‘811 to make ‘798)

· 6 factor test for non-obviousness:
· Primary factors:
· 1) Scope & content of the prior art

· 2) Difference between the prior art and the claims at issue

· 3) Level of ordinary skill in the pertinent art

· Secondary but important factors:
· 4) Commercial success

· 5) Long-felt but unsolved needs

· 6) Failure of others to make the invention

· [Nearly simultaneous invention: If 2 inventors came up with the product at about the same time, this indicates obviousness]

· [Element of surprise]

· Court gives a standard, NOT a rule, so 2 people looking at the same information could potentially come up with different conclusions
· Strahilevitz:  Caution – An invention always seems more obvious in hindsight
· The non-obviousness doctrine complicates when an inventor should decide to patent his invention

· Without it, an inventor would patent whenever he invented something new

· With it, an inventor waits so that as many incremental steps as possible can be incorporated into the patent

· In any industry, there are many competitive firms working on the same thing, unbeknownst to their competitors

· Danger of patenting blindfolded:  There’s always a risk that someone will beat you to the punch; and even if you’re 1st, there’s problems of proof

· Sakraida Synergy Test:  The sum of the hole somehow exceeds the sum of the parts

· The synergy from sticking these things together somehow makes them more valuable (e.g. combining the pencil and the eraser)

· After Graham, courts bring back this old test when looking at pencil/eraser-type decisions since the Graham standards don’t seem to apply
C. Copyrights

· Copyright Law = The body of law that covers written works, art, music, architecture, [& insurance policy language!]

· Purpose: To promote the arts & sciences for the public good
· Avoid danger of free-rider problem (similar to purpose of the patent system)

· “Moral Rights” [a non-economic/non-utilitarian justification]:  By capturing an artist’s words, you’re capturing his art/identity (European reasoning)

· Copyright gives protection at the moment the work is completed

· The copyright monopoly is much longer than the patent monopoly, but much weaker

· A protectable copyright has the following elements:

· 1) Copyrightable subject matter – Ideas themselves are not copyrightable, but the author’s particular expression an idea is

· 2) Threshold for protection – A work must be fixed in a tangible medium of expression

· 3) Formalities – Notice is required on all works created before 1989

· 4) Authorship & ownership – In the case of works made for hire, the employer, NOT the original creator, is considered the author and the owner of the work

· 5) Duration of copyright – Lasts for the life of the author plus 70 years, or 95 years from the 1st publication in the case of entity authors

· The rights of ownership are limited by the Fair Use Doctrine
· Unlike a patent, copyrights don’t give their owner the exclusive right to use the copyrighted thing

· However, the copyright gives the owner rights to:

· 1) Copying – Only the owner can make copies of his work

· 2) Derivative works – The owner has the exclusive right to prepare derivative works (i.e. works based on the original but in different forms)

· 3) Distribution – The owner has the right to control sale & distribution

· 4) Performance & Display – The owner has the right to control the public (but not private) performance & display of his works

1. Originality

· 17 USC § 102:  Copyright protection extends to original works that are fixed in any tangible medium of expression that can be reproduced, perceived, or otherwise communicated, either directly r with the aid of a machine or device.  

· Originality entails independent creation of a work featuring a modicum of creativity
· All that is required is something more than a “merely trivial” variation, something recognizably “his own”

· Originality in this context means little more than actual copying

· HOWEVER, you can’t copyright facts since they are a discovery, NOT an invention, by the author

· Feist Publications v. Rural Telephone Service (US 1991)

· Holding:  To establish copyright infringement, must prove:  1) Ownership of a valid copyright, and 2) copying of constituent elements of the work that are original

· Some modicum of originality is required for protection, and Rural didn’t meet its burden

· 1) The underlying phone numbers & addresses are uncopyrightable facts

· 2) The form of the compilation is merely a standard alphabetical listing and therefore unoriginal

· Court rejects “sweat of the brow” doctrine – Copyright is about creativity, NOT effort

· As for the 4 fake “seeds”:
· Copyright Estoppel:  If you hold something out as a fact, you can’t go back and sue just because it’s in reality fiction

· Despite the ruling, the Feists of the world will still prefer to license from the Rurals of the world rather than create their own compilation b/c:

· It’s easier to get information voluntarily than mechanically reproduce it

· If voluntary, will get the information sooner; 1st mover advantages; getting it in electronic format is more convenient, etc.

· Strahilevitz’s “Pretty Pink Flower” poem:  Why give protection to creative but socially useless works?

· We don’t want the gov’t making decisions about what’s good or bad art, so we choose to just copyright everything (exception:  Visual Artist’s Rights Act, which only protects artists of recognized stature, thereby requiring a court to decide whether something is recognized as good art)

· There is adequate alternative compensation for people who produce “sweat of the brow” works

· 1st mover advantage – e.g. if you get the phone book out sooner, you get more subscribers

· Contractual agreements – e.g. to save time & money, Feist will still prefer to contract with Rural rather than create its own compilation

2. Copyrightable Subject Matter

· Because of the desire to foster the free exchange of ideas, they can’t be copyrighted 

· BUT, ideas may be patentable; there is a policing of the boundary between copyright & patent protection

· Why not allow the owner to pick copyright (weaker but longer monopoly) vs. patent (shorter but stronger monopoly) protection?

· 1st Amendment concerns:  The idea of a very strong monopoly in expression (e.g. preventing people from criticizing the book I publish) is inconsistent with life in a free & democratic society

· By creating monopolies (whether copyright or patent), we’re imposing costs onto 3rd parties
· Merger Doctrine:  When the use of an idea requires the copying of a copyrightable expression of that idea, the idea and expression have merged such that the expression is no longer copyrightable 
· Baker v. Selden (US 1879)

· Holding:  The system is an idea, which can’t be copyrighted (though it is possibly patentable); only its expression (the explanatory text in the book) is copyrightable

· The forms aren’t copyrightable because they represent use of the system

· Morrissey v. Proctor & Gamble (1st Cir. 1967)

· Holding:  When there are only a limited number of ways to express an idea, then those expressions of that idea aren’t copyrightable since we don’t want to take the idea out of the public domain

· As long as there’s a danger of the merger of idea & expression, there is no infringement

· Though Morrissey’s expression of the idea is original, it is uncopyrightable b/c there are only a very limited number of ways to express the idea

3. Copying

· To prove copyright infringement, you must show copying of the protected work

· Arnstein v. Porter (2d Cir. 1946)

· Holding:  3 prong test for copyright infringement:

· 1) Ownership of a valid copyright
· 2) Evidence of copying by the defendant
· Sliding scale for proof of copying:

· The more evidence of copying you can show, the less evidence of access you need to demonstrate, and vice versa
· 3) Improper or unlawful application/appropriation
· A factual determination that the jury is charged with making: Has D taken so much of what is pleasing to the ears that it amounts to improper appropriation?

· Whether the essence of the work (i.e. what makes it popular) has been appropriated
· [Since what is pleasing is in the eye of the beholder, this kind of standard creates a great deal of discretion for juries and uncertainty in infringement suits]

· Prongs 2 & 3 are at issue in this case; court determines that the similarities were not evidence of illicit copying

· Nichols v. Universal Pictures Corp. (2d Cir. 1930)

· Holding:  Copyright was not infringed (evaluated characters & plot)

· Characters:  It is only when you have a detailed sketch of the character and that sketch has been copyrighted that you have an infringement 

· Characters must be well-defined (not stock characters); it must be pretty obvious that unusual personality traits have been taken by the alleged infringer

· Plots:  It’s even harder to prove infringement with plots – “standing on the shoulders of giants”

· Plots are not usually that original; they are based on and drawn from classical motifs

· Plot elements are precisely the sort of abstract ideas that no one ought to own

· Applying the Baker v. Selden idea/expression dichotomy
· Strahilevitz:  Society is better off if we have competing suburban housewife melodramas on TV

4. Fair Use

· Others are allowed to make copies of the copyrighted work “for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research”

· Determinative factors:  [17 USC § 107]

· 1) The purpose & character of the use, including whether such use is commercial or educational

· 2) The nature of the copyrighted work

· 3) The amount & substantiality of the portion used in relation to the copyrighted work as a whole

· 4) The effect of the use on the market for or value of the copyrighted work

· Sony v. Universal City Studios (US 1984)

· Holding:  The sale of a VCR doesn’t constitute contributory infringement if it is capable of a substantial, non-infringing use

· Private, non-commercial time-shifting in the home is a legitimate fair use

· It increases audience viewership, which is socially beneficial and makes broadcasting more valuable

· Efficient (it gives people options & flexibility)

· There’s no demonstrable negative impact on the potential market

· 3 prong test for contributory copyright infringement:

· 1) There is a direct infringer (i.e. someone else is infringing on your copyrights)

· 2) The contributory infringer has knowledge of this direct infringement

· 3) The contributory infringer induced, caused, or made a material contribution to the infringement

· Didn’t go after direct infringers b/c:

· 1) They’re customers (worry about generating ill-will)

· 2) There are too many of them, so they’d be hard to punish

· 3) There is a miniscule amount of harm from each individual instance of recording

· 4) Sony can better satisfy a large judgment

· While Sony’s holding is well-established, the rule remains very much up for grabs
· What do the words “capable” and “substantial” mean?
· e.g. Grockster fileswapping case:

· Breyer:  “Capable” means that if the device can be used in a non-infringing manner, there is no liability

· Ginsburg:  “Substantial”: Most use this technology for piracy, so it is infringing

· Harper & Row v. Nation Enterprises (US 1985)

· Holding:  The Nation infringed on the copyright

· 4 factor test for Fair Use:
· 1) Purpose & Character of Use
· The use was commercial, not newsworthy, b/c the Nation was looking to boost its market share

· 2) Nature of the Copyrighted Work
· Only 13% of the article is expression.  However, the manuscript was unpublished, and publishing it in an undesired manner is much less likely to constitute Fair Use

· 3) Substantiality of the Portion Used
· The Nation used only 1% of the book.  However, this 1% constituted the most powerful passages, and substantiality really matters

· 4) Market Effect
· The Nation’s article might impact the market, but it’s hard to see this.  Mainly, Harper is out of $12.5k (for Time canceling the contract).  But, there could be other damages such as reputational costs 

· Reconciling Sony & Harper:
· 1) In Sony, millions of people are infringing in the privacy of their own homes, and the court doesn’t want to interpret the Copyright Act to mean that so many Americans are infringers

· The copying in Harper, on the other hand, is very public; it is a more manageable case of copyright infringement

· 2) Right of 1st Publication

· Without property protection for public figures, they will be disincentivized to create more works

· [BUT, once the court recognizes the right of 1st publication, this means that public figures can choose who interviews them, and this may result in reviews that are less hard-hitting, interesting, & valuable]

5. Term Extension

· Eldred v. Ashcroft (US 2003)

· Holding:  The CTEA is constitutional because:

· 1) It doesn’t violate the limited time restriction of the Copyright clause since the terms are still limited and not perpetual

· 2) Since expression and not ideas are copyrighted, and since fair use allows the public to use copyrighted works for scholarship & comment, the 1st Amendment isn’t violated

· Breyer’s dissent:  (largely an economics argument)

· It is effectively of perpetual duration since most works are out of print well before its copyright expires

· It concentrates $ (billions) in the hands of a luck few copyright holders (99% of the old copyrights are essentially valueless to the copyright holder)

· It’s unnecessary and probably doesn’t spur creativity (after all, an author can still make lots of $ with a shorter copyright duration and then invest)

· It increases search costs because the older the copyright, the harder it is to find the author

· Royalties are expensive, and those costs are passed to consumers

· [Like Holmes in Mahon – Regardless of history, if Congress goes too far, it must be curbed]
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