ORIGINS OF PROPERTY RIGHTS—ACQUISITION (Johnson v. M’Intosh)
all property cases determine relative ownership of land

Legal Positivism--Property comes from the State—Johnson v. M’Intosh

national property rights are good because states can settle dispute

—holding meets our “settled expectations”—stability of title

“discovery gave exclusive title to those who made it. . . against all other European govts”



Indians not party to this custom.


chain of title must begin with the state


doctrine of conquest “where this incorporation is practicable, humanity demands, and a wise 
policy requires:



that the rights of the conquered to property should remain unimpaired”




but Indians have only “rightful occupancy”

Methods of Property Allocation:

First-in-time and Occupancy—First what?  answer often comes from social norms

Grotious and Puffendorf.

Market/Auction

Communism—state decides


social welfare

Competition-merit-based/non merit-based differentiation (LSAT scores v. height)

lottery

voting

consensus

might makes right—anarchy?

labor theory—John Locke

property=power to keep other’s out—rooted in state’s power over people—CLS—Cohen & Klein

criteria—maximize choice, efficiency, legitimacy


minimize disputes—set expectations, (maintain “settled expectations”) keep the peace


also, and separately, fairness—culture-dependant  (dope)

Rule of Capture and Fair Play—Acquiring Un-owned Resources (Pierson, Ghen, Keeble, Popov)
Is Pursuit or Capture the standard for establishing ownership of previously un-owned resources.

first-in-time—what amounts to occupancy?


quieting title—which is better, starting the hunt, making the kill, or finding the carcass


customs—matter? 
and whose customs? “should have been submitted to the arbitration of sportsmen”



whalers in Ghen v. Rich

structuring incentives to serve public interest



keep in mind capital outlay of hunter



also, do we want more hunting or not?

Capture is the traditional standard (Pierson v. Post)


pursuit, according to Livingston’s dissent, may be more Lockean for foxes

Entitled to frighten away prey?  for recreational hunting, maybe so.


for business, no (Keeble v. Hickeringville)

Land-owner or hunter?  


land-owner—want to discourage trespassing, allow people to attract game on their land

Geese—govt can win suit against farmer for confiscated corpses of dead geese.  
Farmer can’t win damages to her cornfield.

courts sympathetic to pro-competitive uses of property


benefit consumers 

less likely to promote social strife



exceptions—police boundaries between fair and unfair competition

**how does Keeble precedent apply to Pierson?  if fox-hunting useful trade, supports dissent

     supports majority in that tort case—no actual charge of stealing.  Birds in pond-trap still not property.

Creation (INS v.AP, Cheney Bros v. Doris Silk)
News—quasi-property—companies own the scoop—otherwise unalienable.
copyrights protect expression of ideas, but not ideas themselves.
constitutional protections

Strahilivitz prefers—Cheney Bros.—better idea not to assign property rights when you have a choice

“our vision is inevitably contracted, and the whole horizon may contain much will compose a very different picture”

Find—Chattels (Armory, Hannah, McAvoy)
Finder has title good against all but good-faith owner of lost or mislaid property (Armory v. Delamirie)


taken to extremes—first-in-time theives win—Anderson v. Goudberg (generally doesn’t

however, if first possessor is wrongful, 2nd finder tends to win


more likely to force return of personal property (replevin) than land—tends to be damages

abandoned property—finders have absolute title

incentives--for finders to find v. for owners to make maximum productive use (risking loss)




or v. finders to trespass and violate privacy (landowner or finder had title?) 


for people to buy and losable things


if lost object mislaid, property owners may have title over finders



interest of return to true owner (McAvoy v.Medina)

principal-agent—principal/landowner gets title.

sensible balance like Japanese lost-and-found—turn in to state, get it back if owner doesn’t claim

Native American artifacts—property rights not relinquished w/burial—Charier v. Bell


belong to tribe as a whole when



culturally, religiously, or historically significant



lineal descendants of the dead not identified 

Adverse Possession (Van Valkenburg v. Lutz, Manillo v. Gorski, Howard v. Kunto, Warsaw v. Chicago Metallic Ceilings)
Purposes—quiet title (Henry Ballentine), put land to productive use


bad if its your land.

Common law elements: 


Open (and notorious)—enclosure or improvement  Marengo Cave p.141


Continuous (for statutory period)   

Exclusive—Ewing v. Burnet—p.140 Adverse possessor let some people dig gravel and sued others for trespass


Actual entry—using land like the owner would

Non-permissive (hostile, adverse, claim of right, claim-of title)

1. objective—state of mind irrelevant.  Point that true owner didn’t stop it—England, Ct.
increasingly followed.

2. good faith—“I thought I owned it”—Prof. Helmholtz

3. aggressive trespass—I thought I didn’t, but intended to make it mine, Maine
not much followed

Patterson v. Reigle—Reigle and Shingledecker think of themselves as finders


would give up title only to true owners.  Court says they’re adverse possessors.

once established, relates back to date of event that started statute running. 

Should good or bad faith of adverse possessor matter?  Hard to determine—gives AP incentive to lie

Could balance benefits to would-be adverse possessors with interests of true owners by ruling for forced compensation


Warsaw v. Chicago Metallic--overturned

Tacking allowed for good-faith adverse possessors (Howard v. Kunto)

**true owner lives in house in off season and adverse possessor sneaks up in summer


would be fun to give adverse possessor easement for a few months, but



provides incentive for people to use others’ property



harder to manage a house that two people have rights to




e.g., who pays satellite TV bills after we get out of court?

Adverse Possession of Chattels (O’Keefe v. Snyder, Newman v. Bost)
“open and notorious” less cut and dry—O’Keefe argues for public display

sometimes more of a burden on original owner of chattels, where we have concerns about security of title

discovery rule—statute starts running when true owner discovers that art is gone, unless due diligence is exercised

courts moving towards discovery rule rather than strict AP.

O’Keeffe—applies in Indiana


range in definition of due diligence, from “if I knew where it was I’d try to get it back” (passive) on up



why no “due diligence” for land?  --costs lower than for art, supposedly 

Guggenheim rule—statute starts running when owner demands art back and good faith purchaser refuses 


more protection for people who’s art gets stolen.


applies in NYC

Tacking—if you buy from legitimate dealer, your title can be better than true owner’s

Burden of proof on owners for due diligence rather than possessors for elements of AP

Doctrine of market overt—if its sold on the open market, you can keep it even if it was stolen.
Voidable title—U.C.C. § 2-403(2)—you can get good title from “a merchant who deals in goods of that kind”


even if they’re stolen.

Gift (Gruen v. Gruen, Newman v. Bost)
why allow them at all in the face of distribution objections?


people take better care of/create more wealth if they determine its recipient

Elements: intent, delivery, acceptance

Gifts Causa Mortis—increased risk of fraud and coercion (Newman v. Bost)


higher standards for delivery—not clear how manual delivery prevents more against fraud

Symbolic delivery increasingly accepted by courts (Gruen v. Gruen)


increased focus on intent element.  Strahilivitz is down.

b. COMMON AND DISPUTED RESOURCES

The Commons and Externalities (Missouri v. Illinois, Lobstermen)
Tragedy of the Commons: individuals have incentives to overuse socially valuable resources (Hardin)

Negative externalities—actor doesn’t bare social costs of behavior (Missouri v. Illinois)

Solutions: take into account transition costs, principal-agent costs, incentives, social capital

Options:
   private property (not always the best)



   regulation/coercion


   communal property


    
   building of social capitol and social conscience (lobster-men)




social norms—not effective for corporations and cities

Social Capital contributes to wealth creation, vibrant democracy, health (Putnam)


 interconnectedness of isolated groups not as useful as between groups


  
PTA, military-->bridging groups


loss of social capitol—TV, women in workplace, fewer children

Public Trust Doctrine (Matthews v. Bay Head, Sax)
so important--inalienability—why? what if city’s offered $100 billion?


principal-agent problem—legislators susceptible to special interests


people value entitlements they have (bounded rationality)


network effects of breaking up contiguous beach that people expect and rely on



social capitol created on the beach (Mathews v. Bay Head)



constitutional law cases protecting fundamental right to travel?


is this like free speech and the news, like the right to vote?


Sax says inalienability too much—should have supermajority, constitutional amendment



some rights to important they distinguish citizens from serfs.
Coase Theorem: Behavioral Law and Economics (Cubs v. Rooftops)
an argument against making factories liable, taxing them, or barring them from residential districts

no more factory’s fault for polluting than people’s fault for living in pollution—can pay polluter to stop or move

Problems:  transaction costs—when high?

   assessment costs—when high, then what?

   distribution


   free-riders


   holdouts—acrimony, 

   bounded self-interest—weighing what you own over what you might gain


coffee-mug experiment—Jolls, Sunstein and Thaler p.221


people allocated mug want more for them than rational—entitlement



reference transaction of 50/50 when one partner gets given money




if partner offers under 20, 30%, don’t accept it.

high transaction costs mean people can’t contract around bad legal rules

externalities come from transaction costs

Social Norms & Social Institutions (Shasta County, Schild v. Rubin, Ternant v. Boudreau, Firms)
Close-knit groups (Shasta County--Elliskon) where information pertinent to social control circulates--don’t seek legal remedies


can be good for relationships among insiders, reducing costs of legal system


can involve feuding and racism

law=backstop—when all else fails or when working with strangers

how should law operate in relation to social norms?  (Ternant)

enforce them because efficient?


maintain disparities because doing so maintains incentives not to go to court

Social Institution—the firm.


commons—lawyer productivity


balance between rewarding teamwork and rewarding individual effort


goal of organizational governance to economize transaction costs

Cravath system—self-selects for collectivist workaholics who won’t slack when the reach the $2mill/yr


open in recruiting about system and overwork

lock-step compensation based on seniority


promotion from within—incentives for those already in


new attorneys get chunks of important cases to do perfectly under supervision


Problems—damage to psychological well-being—no new blood, isolated like lobster-men



possibility of principal-agent problem

Finley-Kumble—individual rewards for productivity in brining in clients


selects for stars—opportunistic, charming, charismatic, big-ego, good social network



nobody back at the library doing grunt work, no firm loyalty
Encroachments &Tresspass, Property & Liability(Pyle v. Pedrick, Raab v. Casper, Morgan v. High Penn Oil,)
lowest-cost damage avoider should have to avoid the damage (Pyle-lowest cost-avoider)


if we know who that is, property rule is better. 


if we don’t, and transaction costs are high, liability rule may be better (Estancias)



avoids hold-out and free-rider problems



if we pick wrong one, she’ll pay liability and keep going

high assessment costs--> property rule

Coase Theorem leaves out question of ability to pay

distribution problems mess everything up
unjoined plaintiffs in pollution cases.

Good faith improver rule:  


improver can remove improvement or recieve compensation equal to market increase (Casper v. Raab)


owner must compensate or sell land to improver.
Nuisance Law (Estancias Dallas v. Shulz, Circuit Club/Dakota Residents, Boomer v. Atlantic Cement, Spur Industries v. Del E Webb Develpmnt, tradable permits)
Property-right—fairness, anti-Coasian.
buffer zones—good idea to require nuisance-creating industries to buy them,


so neighbors aren’t tempted to opportunism (Spur Industries)
Permanent Damages—can under-compensate (Boomer v. Atlantic)

 over-compensate—if regulation gets rid of nuisance
Coming to the Nuisance—recovery can be barred—LOOK AT SPRANKLING
Nuisance and Environment: Market-based system for pollution control

tradable emissions or taxes rather than required new technology and mandated % reductions

should be more efficient than command and control

should kick-in when difference in efficiency greater than start-up costs

businesses prefer tradable emissions to taxes b/c imperfect info on costs


interest groups hold back the process—want grand-fathering


Strahilivitz blames divided government, unions and environmentalists



thinks Bush might push it through

anti-market based


Sindel--when you transfer from fine to fee you remove moral stigma



does stigma improve enforcement?



make it more likely for people to get caught?


sulfur dioxide—matters a lot WHERE its polluted

would need permits for damages rather than pollution

comparison to carpool lanes—paying to switch lanes better than fines for using it


people who pay report you (carpoolers don’t under either regime).


less legitimate to trespass in empty carpool lane when there’s option to pay for it


not a perfect analog since, for one thing, right to switch lanes can’t be traded


also, may be harder for companies/eco non-profits to monitor

(Merril said market-mechanism only allowed through when environmentalists satisfied with standards

command-and-control only worked when industry could grand-father)

c. OWNERSHIP INTERESTS

Land—Fee Simple, Fee Tail

can’t have a fee-tail in personal property (Jee v. Audley)  

Life Estates (White v. Brown, Baker v. Wheedon)
when there’s confusion, courts choose fee simple over life estate (White v. Brown)

can sell your life estate, though not the land itself without consent of remaindermen.


remaindermen have cause of action if you lower value of land
property contrasts with contract law—pre-made cobb v. salad bar b/c of 3rd party interests

restraints on alienability (fee-tail) not ok in property law because:


property unmarketable (market brings highest valued use)


perpetuates concentration of wealth


discourages improvement


unfair to creditors—need to keep sticks in predictable bundles

disabling restraint—can’t transfer

forfeiture restraint—if you try to transfer you forfeit

promissory restraint—if valid, enforceable with contract remedies of damages or injunction


uncommon outside landlord-tenant context

Defeasible Estates (Marenholz v. County Brd. of School Trustees, Ink v. City of Canton)
defeasible—can last forever or end depending on future events


fee simple absolute—not defeasible


fee simple determinable—will end automatically at event



“so long as, while, during the continuance, until”


fee simple subject to condition subsequent—defeasance not automatic



“upon the condition that, provided that”



transferor retains “right of entry” or “power of termination”

covenant—promises grantee makes enforceable by injunction & damages


no defeasance

Holdings resting on one word or two good if all lawyers know the codes


more efficient, lower errors—problem is when they don’t and its not clear

courts prefer fee simple subject to condition subsequent--Marenholz

Future Interests and Trusts (Swanson v. Swanson)
Rules of Intestacy:  issue first, then parents.


at death of spouse surviving spouse has elective share of fee simple ownership of estate



used to be man would provide for wife for life unless she remarried

condition precedent—what has to happen before interest vests

condition subsequent—what can happen that will make vested interest lost

Future interests can be sold or given away

Can enjoin present possessor for waste

Can sue 3rd parties who are hurting land or occupying it

when an instrument is ambiguous, it is construed in favor of vested remainder (Swanson v. Swanson)
(condition subsequent preferred over condition precedent)


California and Kansas
historical difference between vested and contingent remainders:


vested remainder accelerates into possession whenever preceding estate ends


contingent remainder not assignable during remainderman’s life



meaning not reachable by creditors



vested remainders transferable during life and at death


contingent remainders destroyed if they didn’t vest upon termination of preceding 

estate.

owner of contingent remainder in some states can’t sue for waste, partition, etc.

modern law contingent remainder
strahilivitz doesn’t care so much about executory interests.

Future interests:

1. retained by the transferor


a. reversion—immune from rule against perpetuity



sometimes necessarily possessory—O conveys blackacre to A for life



sometimes not--O conveys blackacre to A for life, then to B and heirs if B 

survives A--(blackacre could revert to O or B depending on 

whether A or B dies first)


b. possibility of reverter--remainder to a fee-simple determinable 



O conveys blackacre “to town library so long as used for library purposes”


c. right of entry for condition broken--remainder of an estate subject to condition subsequent



some state’s attempt at inter-vivos transfer of right-of-entry destroys it


subsequent tranferability:



reversion—transferable during life, descendible and devisable at death



reverter and right of entry—inheritable (Marenholtz)

 now transferable inter vivos in most states




when not, still transferable to owner of possessory fee through release




some states’ attempt at inter vivos transfer of right of entry destroys it



adverse possession




reverter—SOL starts running right away




right-of-entry—theoretically doesn’t run until rightful enterer rebuffed





many states treat it the same as reverter.



eminent domain—now clarified in Restatement that don’t allow for compensation




of parties who’s rights to reverter might be triggered.




Ink v. Canton held otherwise

2. created in a transferee--names the same even if transferred back to grantor.


remainder and prior estate created in the same instrument.


a. vested remainder-- e.g. O conveys to A for life, then to B and her heirs



1. given to an ascertained person



2. not subject to a condition precedent other than natural termination of 

preceding estates




vested subject to open or vested subject to partial divestment


O conveys “to A for life, then to A’s children and their heirs”

if A has one kid at conveyance, kid’s interest is vested subject to open.  

If A has no kid at conveyance, remainder contingent (not ascertained).


b. contingent remainder



1. given to an unascertained person (often heirs—living people have no 

heirs, only heirs apparent) OR:



2. contingent upon some event occurring other than “”



e.g. B’s interest when O conveys for A to life then to B and her heirs if B 

survives A


c. executory interest—upon the happening of a stated event, 

fee simple automatically divested by an executory interest in a transferee.

1. in possession: O conveys to A and his heirs, but if A dies without issue 

surviving him, to B and her heirs. 

  
A has a possessory fee simple


subject to divestment by B’s executory interest

2. in remainder: O conveys to A for life, then to B and her heirs, but if B 

dies under the age of 21, to C and her heirs.


B has a vested remainder in fee simple


subject to divestment by C’s executory interest

Read from left to right when classifying interests:

Classifying future interests

	if first future interest is. . 
	 then 2nd future interest is. . 

	contingent remainder in fee simple 
	contingent remainder in fee simple 

	vested remainder in fee simple 
	divesting executory interest




Vested v. Contingent hypothetical

**kept asking what if Bennie’s children pre-deceased Gertrude too



if surviving meant surviving Bennie, interest vested in them--intestacy gives Peggy her share



if surviving meant surviving Gertrude, same result--Bennie not divested and can transfer his interest via will

Rule Against Perpetuities (Jee v. Audley, Swanson v. Swanson, Bentham’s Dead Hand)
p.302 “No interest is good unless it must vest, if at all, no later than twenty-one years after some life in being at the creation of the interest.”

Strahilivitz 5-step Approach:

1. define the interest subject to the rule: has to be either

contingent remainder (identity of taker, or whether they’ll take, uncertain)

contingent executory interest

vested remainder subject to open

2.  when do we start counting?

date of death of testator

date of conveyance

3. what must happen for the interest to vest or fail?

(for contingent remainder or executory interest, condition precedent)

(for vested remainder, last-born child)

4. identify possible lives in being 

5. test each of those lives in being: is it a matter of logical necessity that within 21 yrs of their death we’ll know whether they vest

exceptions:



future interests retained by transferors



future interests for charitable purposes, if possessory interest charitable too

A class gift is not vested in any member of the class until the interests of all members 

have vested.  (Jee v. Audley)  For class to be closed:



every member of the class must be identified



all conditions precedent for each class member must be satisfied w/in 

perpetuities period.

Wait-And-See—wait 90 years to see if interest vests or not


UniformStatutoryRuleAgainstPerpetuities—

can win under common law or wait-and-see, whichever suits best.

Reformation—in modern law, contrary to legal formalism—follows intent of parties
*law becoming more sympathetic to future interests than it was at common law

d. OWNERSHIP RIGHTS

Right to Transfer (Mexican Ejidos, Aquarian Foundation v. Shalom House, )
Information due with title: Formal standard is caveat emptor


exceptions: active concealment, fraud. 


post-Stambovsky seller has to give material info. difficult for buyer to obtain



info asymmetries



seller is lowest-cost info collector



repeat player concern—burden is on condo-developers, etc, to disclose




residential houses often “buyer beware” standard



neighborliness concern—neighbors may not inform, or misinform

**what if buyer found out later previous occupant had died of AIDS?


paternal court could insist AIDs doesn’t matter

could make distribution argument about burden on seller.

Selectivity—community interest in self-definition, determination—court deferential

community can make contracts establishing first right-of-purchase


condo-association can’t maintain right to void any transfer (Shalom House)

Right of Transferees-Title Assurance (Luthi v. Evans, Orr v. Byers)
race statute—only in North Carolina and Louisiana

1st recorder gets the title—ensures complete title
notice statute—2nd purchaser still has incentive to record, or third purchaser could benefit.

subsequent purchases prevail if and only if they have no notice (recording doesn’t matter)

race-notice statute—California (and most others)
Subsequent purchaser must record AND not have notice.

can’t prevail if you don’t record.  

Emphasis on “should have known” rather than did know. 

idem sonans growing more popular in title questions as technology improves 

(Orr precedent not followed) 

lowest-cost avoider becoming purchaser
Mother Hubbard clause—Luthi v. Evans


valid between contracting parties but don’t provide constructive notice
constructive trust: Owens must pay Tours what Burris paid her (Luthi).

Right to Exclude (Jaque v. Steenberg, Homes, Inc.)
Not absolute—subject to public interest, externalities, moral concerns (Jacque, Shack)

Tragedy of the anti-commons—excessive exercise of right to exclude.  


e.g. biotechnology, too many toll-booths


possible solutions: encourage mergers and acquisitions



compulsory license: upstream owners can’t prevent your use, 




just get a share of the money you make. 

Right to Destroy (Eyerman v. Mercantile Trust Co, Kafka)
Can’t destroy home via will (Eyerman)—why?


can contract with a living person or company to destroy it


if she had succeeded in binding a public interest (welfare of wrecking company)



with its destruction, might have prevailed through will.


Self-interest impaired after death—nothing to lose

Kafka & Brod--

perceived posthumous right to destroy may have stimulated creativity.

CO-OWNERSHIP AND MARITAL INTERESTS 

Types of Concurrent interests:

(partnership, coparceny—left-over from primogeniture, not used now)

Tenants in Common—no right of survivorship, unity of possession


each can convey interest by deed or will


now dominant, default form of co-ownership

Joint Tenants—right of survivorship between them


seized per my et per tout-by the moiety and by the whole 


four unities used to be necessary since joint tenants seized together as one owner



Time: interest must vest or be acquired at same time



Title: same instrument or joint adverse possession—NOT A WILL 

(not intestate succession or act of law)



Interest: equal undivided shares, identical interests by duration




equal shares often ignored by modern courts



Possession: Each must have right to possession of the whole




(though one tenant can give it to the other)

To convert Joint to Common, destroy one of the unities

Credit applications: creditor can seize joint tenant’s interest during life, but disappears after death.



doesn’t work for federal estate taxation


allows husband and wife to avoid probate because no interest passes at joint tenant’s death

Tenancy by the entirety: joint tenancy + marriage—exists in less than half the states  


seized per tout et non per my—don’t hold moieties


can’t convey a moiety alone, only as a couple—protection from creditors during life.


divorce usually makes them tenants in common

Common tenancy now preferred to joint tenancy, and presumed where unclear

CONCURRENT RIGHTS OF PRESENT OR FUTURE POSSESSION

Types of Concurrent interests: (Harms v. Sprague, Delfino v. Valencias, 1500 Lincoln, Sawada v. Endo, (partnership; coparceny—left-over from primogeniture, not used now)

Tenants in Common—no right of survivorship, unity of possession


each can convey interest by deed or will


now dominant, default form of co-ownership

Joint Tenants—right of survivorship between them


seized per my et per tout-by the moiety and by the whole 


four unities used to be necessary since joint tenants seized together as one owner



Time: interest must vest or be acquired at same time



Title: same instrument or joint adverse possession 

(not intestate succession or act of law)



Interest: equal undivided shares, identical interests by duration




equal shares often ignored by modern courts



Possession: Each must have right to possession of the whole




(though one tenant can give it to the other)

To convert Joint to Common, destroy one of the unities

Credit applications: creditor can seize joint tenant’s interest during life, but disappears after death.



doesn’t work for federal estate taxation

Tenancy by the entirety: joint tenancy + marriage—exists in less than half the states  


seized per tout et non per my—don’t hold moieties


can’t convey a moiety alone, only as a couple—protection from creditors during life.


divorce usually makes them tenants in common

Common tenancy now preferred to joint tenancy, and presumed where unclear, though

English Common Law preferred Joint to Common because disliked division of land

Joint tenancy allows husband and wife to avoid probate because no interest passes at joint tenant’s death

Tenancy by entirety—chief appeal-->protection from creditors


much more popular in states that afford the protection, like Hawaii



tortfeasers and criminals want it


other appeal is the bind if you want it—nobody can get rid or property alone


homestead exemptions practical solution.

1500 Lincoln Avenue—criminal rather than tortfeasor (Sawada)


protection of innocent owner v. importance of forfeiture for drug offenses


opts to adapt new federal law on the question—group IV category



govt can seize survivorship interests, but that’s it.


for IRS—Supreme Court says has equivalent of Group II rights

Group II—the interest of the debtor spouse can be sold or levied upon for his separate debts, subject to the other spouse’s contingent right of survivorship
(after death)
Group III—no individual spouse can transfer interest

Group IV—the contingent right of survivorship appertaining to either spouse is separately alienable by him and attachable by his creditors during the marriage
(during life)
landlord-tenant  (Garner v. Gerrish, Philpot v. Field, Crechale & Polles, Hannan v. Dusch, Berg v. Wiley, Hilder v. Peter)
leasehold estate--interest allowing tenant to immediate possession of designated land  


(life estate=freehold estate)


when we have a dispute, can focus on:

 party intention

 public policy

term of years—no notice necessary for leaving at end of term. 

 can be events or conditions written in upon which it terminates

periodic tenancy

6-mos notice to terminate year-to-year lease


less than a year—notice =length of the period but no more than 6 mos



tenancy terminates on final day of period



many states have shortened notice requirements and allowed month-to monthers to 

leave after 30 days notice.

tenancy at will—if its at the will of one, it must be at the will of the other as well.

ambiguous terms—presumed at will of both 

however, term of years and periodic tenancy can have at unilateral at will clauses



can contract, for instance, for determinable life tenancy--(Garner v. Gerrish)



or for life tenancy subject to condition subsequent—Philpot v. Field
tenancy of sufferance—holdover.  “tenant at sufferings” (Crechale & Polles Inc. v. Smith)

tenant in possession after termination.


landlord’s options—eviction +damages or consent—express or implied to creation of new tenancy



some jurisdictions modify common law rule.


new implied tenancy can’t be for longer than a year.


eviction expensive-->double rent attractive legislative solution.

delivery of possession:


English rule:

“in the absence of stipulation to the contrary, there is in every lease an implied covenant on the part of the landlord that the premises shall be open to entry by the tenant at the time fixed by the lease for the beginning of his term”

exception for stipulation of the contrary good for remote landlords, agricultural land


American rule: “recognizes lessee’s legal right to possession, but implies no such duty upon the 

lessor as against wrongdoers.”(Hannan v. Dusch)


case law divided between the rules.  

depends who you think is the lowest-cost ouster of trespassers—probably the landlords.

landlord knows previous tenant, could create buffer, can start eviction precedings earlier.



tenants expect landlords to deliver possession. 
The Tenant Who Defaults


Common law—landlord entitled to possession could self-help repossess 

using no more force than reasonably necessary—courts are strict.

particularly if landlord is wrong about legal entitlement

different from Shasta County—landlord and tenant often strangers

gossip not functioning--apartments.com?


Trend towards no self-help for landlord unless tenant abandoned or voluntarily surrendered 

circumscribed so tight it doesn’t mean much (Berg v. Wiley)

Justifications:





reduces violence?  tenant more likely to be violent when landlord wrong





legitimacy—increases respect for law.




Objections:  landlords might pass on costs, become more selective about tenants?




will increase holdovers--summary proceedings expensive.



Can write commercial leases allowing self-help w/out breach of peace—no residential
Defenses to eviction:


lack of quiet enjoyment (including beneficial enjoyment)



constructive eviction—defendant has to leave to get out of liability for rent

illegal lease—too many code violations (not minor, and landlord had notice of them)


most leverage—can withhold rent and fight off eviction proceedings



doctrine of implied warranty of habitability (Hilder v. St. Peter)




now applies in many but not all jurisdictions—don’t have to move out to qualify

often w/exceptions for single-family, agricultural, long-term leases, etc.




damage calculations:

value of apartment warranted  less value apartment w/defect

agreed rent less fair rental value of defective premises

% of lease-value lost approach

application of rent to repairs—a self-help remedy, no?




self-help for tenants—don’t have to pay rent.  less risk of violence ?




some housing so bad it deprives tenant of dignity—
minimum threshold that landlords must meet.




when you raise it, some people can’t pay.  have to confront trade-off.

EASEMENTS (Van Sandt, Willard, Othen, Brown v. Voss)
By grant, implication, necessity, or prescriptive

easement appurtenant—



attaches to dominant tenement (land that benefits from easement)

goes with it to successive owners



cannot be detached without consent of dominant and servient owners



“such easement to run w/the land”

easement in gross—(goes w/owner) benefits the owner without regard to ownership of the land



(owner moves, keeps easement)

when ambiguous, law favors easement appurtenant.

Duration--easements can be in fee simple (perpetual duration), for life, or for a term of years.

Implied easements:


(easement extinguished if dominant and servient tenement come under one ownership)


1. on the basis of an apparent 

    and continuous (or permanent) use of a portion of the tract when the tract is divided



quasi-easement


2. claimed easement is necessary to the enjoyment of the claimant’s land


    necessity arose when dominant parcel severed from servient parcel

grant--if you convey dominant estate (estate benefited), dominant owner 

needs to show that parties anticipated or understood use would continue

—no strict necessity requirement.

reservation--if you convey servient estate (estate burdened), 
English common law holds that courts will not imply reservation of an easement 
except in cases of strict necessity.


Justification:  don’t need to tell people about benefits the way you need to tell them about burdens.

not decisive to Kansas under Van Sandt.  fact of reservation matters, but so do:



notice (prudent owner would know), disproportionate effort and expense   

Necessity—most courts require strict necessity.  some grant when other access is inadequate, difficult, costly


in some Western states, landlocked owner can condemn an easement and pay damages

dies when another way out of landlocked parcel is secured.

US has no easement by necessity because of eminent domain.

Prescription—right of use acquired by passage of time.


US courts usually require open and notorious, continuous, adverse, and under a claim of right



exclusivity usually doesn’t mean exclusion of servient owner.


lost grant theory applied in some courts—



claimant must show the use was not permissive but that owner acquiesced—did not object.



(Othen v. Rosier)


no payment of damages currently required.

Grant-

English common law: transferor cannot create a new easement and reserve it in favor of a 3rd party

California court says justification for common law rule seems to have evaporated. (Willard)



prioritizes intention of the parties



Strahilivitz and Restatement approve.




attorneys could get around old common law rule anyway.


misuse to extend easement expressly granted one state to serve another

exception—no additional burden on dominant estate, hard to police--Brown v. Voss
COVENANTS RUNNING WITH THE LAND (Tulk, Neponsit, Narstedt)
restrictions on use of land—like negative easements (negative easements not allowed)

At law: burden of covenant on land does not run at law in England 

privity of estate only satisfied in landlord-tenant law


US—“real covenant” runs with the estate of land at law

can be negative promise or affirmative promise.



notice—if assignee doesn’t have it, covenant not enforceable against her.



covenant to pay money usually doesn’t concern or touch land.


Neponsit covenant test:



1. the grantor and the grantee intended that the covenant should run w/land



2. the covenant is one touching or concerning the land with which it runs



3. privity of estate between promisee and promissor


Vertical privity—traditionally required.  

3rd Restatement—negative covenants treated like easements for purpose of succession.


affirmative covenants run to those who succeed to estates of the same duration  

1st restatement—horizontal privity required for burden of covenant to run




not required for benefit to run.

3rd restatement—horizontal privity not required.



many states still use it, mix up horizontal and vertical privity.


created by a written instrument—cannot arise by estoppel, implication, or prescription

In equity: Equitable servitude—burden runs regardless of vertical and horizontal privity. (Tulk)

avoids common law restrictions--mechanically easier than real covenants, where you needed horizontal privity


notice necessary


some issue of inequity necessary—avoiding unjust enrichment


benefit runs to all assignees




may not run to adverse possessors



 
may not run to 3rd party beneficiary unless he can show that he acquired land from 

covenantee


attaches to land itself, rather than estate


can be implied, but cannot be obtained by prescription

Law and Equity merged in most states


US test for equitable servitude



1. parties for promise had to intend that successors would be bound



2. purchaser had to have notice of promise at time of purchase



3. promise has to touch and concern the land




used to mean negative covenants before Neponsit





fuzzier afterwards





promise relates to the use of the land

Neponsit  restricted the terra firma requirement to allow property association to have covenant 
 ( right to benefit held appurtenant rather than in gross)
cons:

proximity important—means promisor and promissee know more about each other


risk that can’t find the party when you need to change the covenant—cloud on title




law wants to facilitate modification of obsolete covenants.


pros: avoids free-rider/collective bargaining problem
As American common law progresses, 3rd-parties in general have greater and greater rights to sue.

Narstead—how much courts should be able to interfere with restrictions organizations place on members


deferential attitude towards rules previously enacted



justification: problems with tyranny of the majority  


in 2004, CA court stepped away from the distinction between previously enacted distinction




admire vigorous democracy in homeowner’s association



ultimately, CA is highly deferential to rules of homeowner’s assocation




enforced unlesss unreasonable

not arbitrary, 

not contrary public policy 

not imposing burden far outweighs benefit




reviewed in general—specific injustices don’t overturn --“as applied” challenge insufficient.

ZONING
By 1920, 51% of Americans live in cities—a relatively sudden change.  Commercially zoned property sells at a higher price than residentially zoned property.

	Zoning
	pros: raising children, 
reducing actions for nuisance
	cons: works unfair distribution of wealth; promotes economic and racial segregation; invites nad responds to special influence


In Houston, where there’s no zoning, why are there so many single-family neighborhoods?  (Euclid decision couldn’t save that neighborhood)
private law fills the gap--homeowner’s associations. covenants.


pro: markets-can-do-no-wrong—avoid yucky politics and administrative weight


con: others say sprawl particularly bad, no downtown core; environmental considerations make single-family homes nuisances.

p.971 Structure of Authority Underlying Zoning

a. Enabling Legislation

Standard State Zoning Enabling Act—was adopted in all 50 states.  empowers municipalities to “regulate and restrict the height, number of stories, and size of buildings and other structures, the percentage of lot that may be occupied, the size of yards, courts, and other open spaces, the density of population, and the location and use of buildings, structures, and land for trade, industry, residence, or other purposes.”

many purposes listed.


need planning or zoning commission


also board of adjustment, or board of zoning appeals


both commission and board mayor appointed.


zoning ordinance approved by city council

p.1005 Spot-zoning inappropriate when:


a small parcel of aldnd is singled out for special and pvileged treatment;


2. the singling out is not in the public interest but only for the benefit of the landowner;


3. the action is not in accord with a comprehensive plan.


tests are not mutually exclusive—kind of all say the same thing.  Hagman & Juergensmeyer

change in ordinance or special exception can create spot-zoning 



policy concern—special interest influence—but cf. State v. Rochester
Standards of review for zoning decisions:


many courts maintain deference to legislature, with caveats—cost/benefit, influence of quid pro quo 

govt contracts, coherence w/city plan, don’t want to allow changes in zoning if no changes in 

circumstances.


some maintain that rezoning isn’t legislative. Fasano v. Board of County Commissioners p.1007


Fasano has since been cut back in Oregon.



problem of why judges are better than city officials at figuring this out, 

even if it isn’t really a legislative process

pre-existing uses—can’t deprive w/out takings (PA Northwest Distributors—adult bookstore)



may over-incentivize use, since use protected but rights aren’t.



user may be lowest cost-avoider—research neighborhood


pre-existing rights—can deprive w/out takings--Euclid
Contract and Conditional Rezoning


contract rezoning still illegal in some places

Floating Zones—explicitly endorsed or repudiated in various districts.  

create a use district by local ordinance, pick the spot later.

Cluster Zones and PUDs—courts tolerant.

Tools of Zoning Law that seek to adjust town-wide zoning ordinances:

Variance

1. undue hardship—landowner would be adversely effected

2. public interest—public adversely affected by enforcement

3. use vs. area--(physical layout of property—use e.g. further set-back from road)

Special Exception

1.complies w/ordinance

2. particular requirement

Aesthetics. (Ladue and Issequa)

pro-clarity: w/out it, business projects won’t go forward—no clear standard to rely on

potential for abuse of discretion.

anti-clarity:

clarity deters innovation.


waste—(overinclusion) windows on structures that don’t need them
Exclusionary Zoning (Mount Laurel, Mount Laurel II)

Supreme Court:


housing not a fundamental right Lindsey v. Normet, 1972


wealth not covered in equal protection clause San Antonio Indep. School Dist. v. Rodgriguez 1973


village can restrict all land to single-family dwellings for public welfare Terre v. Boraas 1974

Techniques of Exclusionary Zoning:


minimum housing cost—shot down by courts


minimum floor-area—mixed tolerance—largely superseded by Housing Act of ’54 

(guidelines for urban renewal money)


minimum lot-size—usually upheld.


minimum set-back requirements—upheld.


barring mobile or manufactured homes—upheld less now than before, esp. in south.

Mount Laurel based ruling on state law. held that housing is a necessity  to the public welfare (if not a right)


many states don’t follow Mount Laurel—presumption of constitutionality for e.z.



some use “rational basis” standard for judicial review. 



some balance presumption w/concern for regional as well as local interests.

Means of solving exclusionary zoning problems:


do away w/zoning


restructure govt. financing


find constitutional violations based on public welfare and have ongoing supervision



least effective option, but most politically palatable




Mt. Laurel a pragmatic activist decision. 

G. TAKINGS

Public Use (Midkiff, Kelo)

5th amendment only tacitly confirms takings power, which predates constitution.


“nor shall private property be taken for public use, without just compensation.”

If a Rational Legislature might have found a public purpose, it passes.


private profit doesn’t negate public use


few restrictions—can break up oligopolies or put them together, if you read Kelo w/Midkiff.

	Takings—Public Use
	Pros
	Cons

	as a counter to hold-out problems when transaction costs are high?
	highway example--govt. wants more land than companies; hard to maintain secrecy and guard against corruption.
	can’t the govt. do it the way companies do shopping malls?  buying agents, option agreements, straw transactions?

	when transaction costs are low?

(post-office)
	
	Posner--market more efficient at sorting land for highest-value use.

	compensation?
	Posner—w/out it, govt. would take land as a substitute for less societally  valuable inputs.

land investors would be insecure.

protects against exploitation.
	can incentivize landowners to build on property inefficiently to get more money out of govt. 

	“public use” or public benefit?
	public use could be not that beneficial—a privately owned casino—Vicksburg, Casino Reinvestment Devlpmt Authority v. Banin.
	a pure public benefit test takes away rational for compensation and makes it like other uncompensated for exercises of police power.

	public use—means v. ends
	Woodbury’s version of means—when alternatives to imminent domain too difficult—transaction costs too high.  appropriate incentives already in place—imminent domain is expensive in itself.
	ends are what legislatures are b  etter able to figure out


Procedure for Condemnation:


file a petition in court (sometimes have to attempt to negotiate purchase first)


notice to all persons with an interest in the property


trial—govt establishes authority to take—some jurisdictions require showing of necessary

      courts then sometimes allow entrance and inspection, sometimes require deposit.  sometimes jury.


at termination of action or shortly thereafter, condemnees get paid.      

condemnees don’t get attorney’s fees.

Categorical Takings—regulatory.  key issue not whether taking fair, but whether its a taking.

Test 1: Loretto--Distinction drawn between:

1. permanent occupation (a taking)—cable company backed by state—can’t use or exclude anymore



overflights—yes—Causby.



rent control—no—Yee v. City of Escondido

2. physical invasion short of occupation—like a public easement

3. and restriction of use.
Nixon:  (missed issue 1 %%%%%)

extends Loretto to chattel property.


problematic precedent
—money wasn’t a taking in Sperry




court says distinguishible b/c money is fungible




govt doesn’t take fungible property—can easily get it




costs of figuring out price of non-fungible property high




per se rule cuts down costs.




a better way to cut down govt. takings might be heightened public use.

Test 2: If Nuisance, no taking—public bad test of takings (Hadacheck)


not a taking if it mitigates harm to public.



critics say: thin line betwn refusal to provide public benefit (compensable) and inflicting harm



wetlands regulation a taking?  states divided.  e.g. Just v. Marinette County p.139 (held not)

Regulatory Takings (Pennsylvania Coal v. Mahon)

Mahon—if govt regulates use too far, might be a taking--big revolutionary Holmesian Pandor’s Box idea.


everybody in the academy had agreed that 5th amendment applied only to govt. invasion of land.

       
Hadachek may not be good law anymore.

Penn Central—tries to pin down Mahon’s vague rule.  4 part test.


1. what’s the economic impact of the regulation on the plaintiff?


2. what are the plaintiff’s investment expectations?


3. what is the character of the govt’s action?



regulation of parcel as a whole?—not conceptually satisfying



difficult—permanent physical occupation of air-rights




conceptual severance?




great tool for expanding regulatory taking—we were going to build a zillion stories



dogs chasing tails—not intellectually satisfying


4. extent to which the govt is regulating a nuisance or otherwise preventing harms



would tearing down the facade harm neighbors—yes?



same action is inherently forcing a harm and enforcing a benefit

—no intellectually honest distinction

? fifth prong—average reciprocity of advantage--majority opinion references 400 buildings subject to similar regulation


earliest to be landmarked are the biggest landmarks, that society gains the most from
but they have strongest reciprocity of advantage defense.

Lukas--where landowner denied all economically protective uses, that’s a taking


unless its doing what a common-law nuisance suit would have done.  see p.1177



cons: environmentalists worried about impact on emissions standards, etc.




dissent worries that we’ll freeze society in its old state.

transformative investment expectation is what’s totally depleted—Lockean loss
Scalia—might have accepted the “extreme rare” words for political purposes.

conceptual severance would expand the scope of Lucas—swallow Hadacheck, Penn Central


wants a rule that will constrain judicial behavior after Penn throws it wide open.

if regulation went into effect in 1960, you can still sue even if you buy the land in ’61.



free alienability—the person who was there before sold the whole title. 

 ruling says shouldn’t let legislatures make common-law nuisances.

but the legislature in Hadacheck decided the brickyard was a nuisance—not clear if overruled
 (home is a normal use in its neighborhood—brickyard less so).

Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency, et. Al

moratorium on development =per se taking?


Lukas--no taking because temporary.


(may be a taking under Penn Central—appellants had used it before, but were appealing under Lukas)
why shouldn’t Lukas apply?  plaintiffs have a reversionary interest--leasers losing out.

Precedent—per se taking to condemn leasehold interest--leased warehouses condemned for duration of war
distinguish precedent b/c regulatory, not physical occupation.

Court doesn’t understand Loretto—would sends us back to factors in Penn Central

Conceptual severance—hold for none here, though they’ve gone back and forth in the past.

compare Penn Central with this case:



parcel as a whole is better for time than space--easier to understand infinity in time?
Lake Tahoe could thus kill Lukas—no conceptual severance.

**govt only wins on penn central and lake tahoe—that’s what you should pick if you want govt discretion ruling


legal realist principles indicate that the facts matter.

constitution has interesting asymmetry—no givings clause, but there is a takings clause.


tax the givers and give it to takings.


apply that idea to Penn Central



Penn Central gets Amtrak subsidies



gets city and state subsidies for rail



takings clause maybe shouldn’t be so broad


most important check on govt. takings isn’t the clause but the political process



discrete well-organized interest groups do very well.




takings that really harm private property owners aren’t too common




politically powerful.

PATENTS (Diamond v. Chakrabarty, State Street Bank, Inc., Brenner v. Manson, Rosaire, In re Hall, Woodland Trust, Hotchkiss, Graham v. John Deer Co.)

Recognize new property rights only when the special interests are on the other side


otherwise legislature won’t correct you if you’re wrong. should have recognized them in Moore.

Recognizing new rights bad idea because hard to get rid of them later.


risk of takings liability.

Time—recently increased from 17 to 20 years

Requirements:

Subject Matter

laws of nature/abstract ideas/fundamental principles—because:



too valuable to leave in one persons hands



non-commodificiable like a spleen or the news or navigable waterways



existing incentives work—university honors and pay




National Institute of Health and Center for Disease Control

products of nature— because:


regular property law applies—can control it physically


bioengineered life forms patentable--Diamond
business methods now patentable—State Street
Timing—statutory bar—patenter or somebody else can create bar.


punishes those who sit on the rights—like adverse possession

giant search costs—why?


monopoly a powerful privilege that should go to real inventor


proof problems—too hard to find out if someone cheated.

U.S. C. §102 



a. before invention—known or used, patented or published



b. more than 1 yr before filing: patented or published




for a&b—publication means available to at least one member of public





not just sent to publisher or used in grant application (but dissertation good)

e. secret prior art—previously filed application



f. patentor didn’t invent it.



g.other inventor didn’t abandon, suppress, or conceal it

Novelty—only lose if someone else has invented first, know and used or published it 

even if very obscure publication--Rosaire. 

Utility


Big issue only in chemistry


Medical context—mice have to get healthier

criticized as too end result to create the right incentives


Process must be beneficial—that it achieves intended result not enough--Brenner


federal circuit has been pushing back against this supreme court precedent.

standard for process patent higher than for product patent



such patents more important—can design around processes

Enablement?

Non-obviousness (Hotchkiss, Graham)--manipulable

Putting two well-known parts together not enough—sum must be greater than parts 

pencil w/eraser probably not enough-commercial not technological advance w/own incentives

Test – §103



1. scope and content of prior art



2. differences between prior arts and claim 



3. level of skill in the pertinent art



Graham secondary considerations

commercial success



long-felt but unsolved needs



failure of others



Other:



how far ahead of the field is the inventor?  are lots of others on the brink?



what other kinds of discoveries have been important in the field?



how surprising is this discovery to people in the field?


Incentives: want to file earlier to scoop competitor, but high non-obvious bar would lead to late filing

Simultaneity and Competition—how to incentivize competition?



strict non-obviousness test might unfairly cut off 2nd and 3rd place finishers



maybe nobody should get it—if everybody’s so close, carries its own incentives



sharing patents or shortened patent terms—people way ahead should get longer terms

COPYRIGHT (Feist v. Rural Telephone, Baker v. Selden, Morrissey v. Proctor & Gamble, Arnstein v. Porter, Nichols v. Universal Pictures Corp, Sony v. Universal Studios, Harper & Row v. Nation, Eldred v. Ashcroft)

What is Copyrightable

Lower originality requirement than for patent

No sweat of brow or social value standard

Protects expression, not facts Feist

original arrangements of facts may be protected—cookbooks, directories

If copyrighting expression makes substance unavailable, can’t copyright it Morrissey

sweepstake instructions, codes, system of musical notation, scenery descriptions?

Copyright Infringement

17 U.S.C. §106 Exclusive Rights in Copyrighted Works

the owner of copyright under this title has exclusive rights:


1. to reproduce the copyrighted work


2. to prepare derivative works based on the copyrighted work


3. to distribute copies. . .to the public by sale or other transfer of ownership, or by rental. . . 


4. in the case of literary, musical. . . works, to perform the copyrighted work publicly


5. in the case of literary, musical. . . works, to display the copyrighted work publicly

Copyright infringers can be those who infringe and those who encourage infringement

Elements of Proof Arnstein:


(a) that defendant copied from plaintiff’s copyrighted work



defendant’s admission



or circumstantial evidence—evidence of access, similarities




similarities--testimony of experts appropriate




2nd Circuit—expert testimony of similarity 

can create genuine issue of fact about access—p.143 Webber
7th Circuit—jury can’t draw inference of access based upon speculation—Selle





    identical works may both be copied from public domain—Ty, Inc. v. GMA
(b) that the copying (assuming it be proved) went so far as to constitute improper appropriation

 

testimony of experts inappropriate



may be unintentional and yet infringe—Bright Tunes Music v. Harrisongs p.144



if abstracted far enough from original, not protected—Nichols v. Universal Pictures


9th Circuit bifurcates test—




objective test analytically dissects comparisons




trier of fact subjectively decides whether appropriate
Fair Use Affirmative Defense:

“serve the copyright objections of stimulating productive thought and public instruction without excessively diminishing the incentives for creativity.” --Levalp.152

criticism, comment, news reporting, teaching, scholarship, and research

Test (from Congress)—four factors §107


1. purpose and character of use—“commercial or non-profit character of an activity”


2. nature of copyrighted work


3. substantiality of portion used in relation to whole of copyrighted work


4. effect on potential market for or value of copyrighted work—most important—Harper & Row
would reasonable copyright owner have consented—Latman, quoted in Harper & Row
time-shifting a noncommercial nonprofit activity—Sony Corp

Time Limit (Eldred v. Ashcroft)

1998 17 USC § 302(a) Congress lengthened copyright 20 years for existing and current copyrights.


from creation to 70 yrs after author’s death


works for hire—95 yrs from publication, 120 yrs from creation.


same terms for works published post 1978


95 yrs from publication for pre-1978

Does long copyright duration incentivize creativity or stifle it?  benefit public?


Webster’s family lived on speller proceeds for twenty years while writing dictionary


would he have written dictionary if copyright for speller lasted until 70 yrs after death?

Bryer’s dissent--Technology and long copyrights—stopping us from getting everything up online?

