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I.   Personal Property
A. Wild Animals 

1. Pierson v Post – Fox owned only through possession (actual or wounded, or captured in such a way to render escape impossible)

a) Why?

(1) Ancient writers – yes, but just finding friends in a room

(2) Public Policy

(a) Certainty – certainty here red herring, just want rule, either side equally certain   

(b) Peace and order – want rules, but either work    {Hobbes}

(c) Incentives – socially beneficial to rid of noxious beast; which rule do best to create right incentives.    {Blackstone/Posner}

(d) Just deserts – justice, fairness, distributive justice for expenditure of industry and labor

2. HYPOs

a) Caged – possessed, thus rights against others   [incentive and just deserts]

(1) Fish net sufficiently contained, even though possibility of escape.  State of Ohio v Shaw
b) Caged, then escape – property rights lost when escape    [incentives to recapture and keep control]

c) Wounded – wounded deer that keeps running, no possn. Dapson v Daly
d) Brand – knowledge of intervener that it belongs to someone (elephant in streets); incentive via reward and also concern for expectations of 2nd (If should know that belongs to someone then no reasonable expectations) 

e) Eagle – Statute protected and not want incentive to kill 

f) Trespassing – even though not own fox, have right to exclude others from hunting on my land (control w/ intent to exclude = possn)

g) Hunting license – statutory, incentive to abide by hunting laws

h) Natural Resources

(1) Water

(a) Riparian – right of reasonable use in light of competing uses, incentive to keep river there; rejects capture rule (England)

(b) AZ – right of first use, incentive to invest (irrigation); resembles capture rule, but gives future water as well

(2) Coal –capture rule perhaps, but since own land and coal not transitory then owner of land has possn of land (intent there w/o knowledge of coal) thus coal under

(3) Oil and Gas – capture rule would lead to overexploitation (fisheries), thus legislative schemes to divvy (differentiate from coal since fugacious)

3. ND v Dickerson Cheese – state has sovereign power to regulate, but not possn of fish, thus cannot recover

4. Keeble v Hickeringill – scare ducks from decoy pond is actionable

a) Hindering another in their trade is liable, if done maliciously and not in legitimate competition (build competing pond ok, but not shooting near others pond).

b) Could also be nuisance, or interference with occupation/pastime (Pierson)

5. Ghen v Rich – to catch this whale, need to harpoon and let wash up on shore, based on custom and incentive need to relax the capture rule

a) Custom – deferring to the market, autonomy, and expectations cut in favor, but 3rd party interest often left out of custom 

B. Finders Rights – he who finds it owns it against all except those with prior claim

1. Policy

a) Incentive – pick up lost objects and get back into use/circulation

(1) Weaker than wild animals since there is notice that there is an owner

b) Just Deserts – simple justice

c) Certiancy – want to know property rights

2. Require possn

3. Hierarchy of rights – rights against all but the original owner (or previous possessor) 

a) Armory v Delamirie – finds jewel then taken by jeweler; finder has rights against all but O

4. Salvage law creates another system in which you get a percentage of the recovered property

5. On land – 

a) Possn on land – control and intent to exclude may be present based on intent to exclude from land, but can have intent to exclude from that which you do not know about?  Intent to exclude from anything on my property

b) Cases

(1) Bridges – man not possess that which lies on land when invitee discovers.   {Money found on floor of shop}

(2) Barker – LO greater right than trespasser{trespasser claim logs, LO greater right due to property rights of soil}

(3) Sharman – LO wins as master, or could say that limited license and treasure hunting is trespassing. {invited to clean pool, finds rings}

(4) Elwes – That which is buried is part of land and owned by LO.  {prehistoric boat found}

(5) McAvoy – forgotten property remains with LO, unlike lost property. {Pocketbook found, not lost but forgotten, LO gets}

(a) Policy to get back to original owner, thus leave with LO so there when come look for it; but could argue other way as well.

(6) Hannah v Peel – finder holds right to a lost item, and place of discovery does not matter. {army man finds broach; O not have constructive possn of home}

(7) British Rule – Lawfully on land and find something not buried that not mislaid and not employee then finder keeper

(a) How reconcile with wild animals on others land...
C. Bailment – transfer of possn of personal property to a non-owner for a limited purpose; requiring possn by bailor and delivery to bailee pursuant to agreement and acceptance by bailee.

1. Action of trover for conversion when bailed property destroyed ($)

2. Action of replevin when bailee gives to 3rd party (get back)

a) Absolute duty to return to right person (SL for misdelivery)

3. Bailee can sue for conversion or loss of bailment against 3rd.  Possession gives absolute right against all save the true owner.  

a) If Bailee recovers from 3rd then 3rd has defense in subsequent suit against Bailor

4. Bailee obligation: Misdelivery is SL and other damage is negligence

5. Notice of item necessary, but not the value (miscalculation of value diff from unknown presence of separate item)

a) Compare Samples (fur piece in coat) and Peet (Ring to receptionist)

6. Must have intent and control

a) Intent – Cowen (bond) and Peet (ring).  Did they intend to take bailment

b) Control – Allen (parking garage).  Car controlled by ( even w/ no keys (constructive bailment)

7. May limit liability by K

a) Unconscionability question...  

D. Gifts – voluntary transfer w/o consideration

1. Inter vivos – present gift  

a) IRONS v SMALLPIECE – father gave colt, but remained at fathers home; no actual delivery nor deed or instrument

b) Elements

(1) Delivery – control must pass 

(a) Why require?

(i) Evidence – perhaps, but 20 bishops not sufficient thus questionable

(ii) Cautionary value – formalities cause you to think about; safeguard against impulsive actions

(b) Three types

(i) Actual

(ii) Constructive – practical and exclusive control to donee (key)

(iii) Symbolic – deed or something similar 

(a) Deed sufficient where gives control

(b) Gruen v Gruen – symbolic transfer of control although kept possn of painting for life

(c) Partial control – giving partial control may or may not be sufficient??

(d) Branding sufficient if law says that brand equates to control (other cannot sell with brand)

(e) In transit then depends on whether independent or agent of grantor

(2) Intent – intent to make present transfer of ownership

(a) Must be irrevocable, if revocable then only take affect on donor’s death and thus effectively a testamentary disposition that not meet the requirements of the statute of wills

(i) Wedding ring – conditional on there being a wedding.  If engagement broken by other then seen as conditional, but if broken by donor then perhaps revocable inter vivos gift.

(a) If read as revocable (conditional) the man, but could be irrevocable

(b) perhaps result in guy getting back either way?
(ii) Joint bank account – retain control, but since change present status of the money cts see as a gift.

(iii) Trust- revocable inter vivos trust allowed even though revocable and no delivery (CL)

(3) Acceptance – presumption in favor of acceptance

2. Causa mortis – conditional on death of donor

a) Elements

(1) Intent – intent to take effect after donor dies (not present possessory)

(2) Personal property

(3) Apprehension of imminent death, upon condition that will belong to donee if donor dies and donee lives and not revoked in the meantime

(4) Delivery of possn

(a) More likely that inter vivos to require actual delivery

(5) Acceptance

b) Presumption that those gifts made on death bed are causa mortis and not inter vivos
c) Conditions:

(1) Donor dies

(2) Donee lives

(a) Deemed to be personal, thus effectively conditional on O death and E living.

(3) Donor not revoke

(a) Analogous to a will; 

(b) later will or gift effective revocation, but require explicit revocation (could argue other way)

(c) Automatic or requires aff action if not die?  Depends on the state.

E. Unauthorized Possn and Bona Fide Purchasers 

1. General rule is that cannot transfer more than own.  (rarely literally applies)

a) Want to protect personal property (incentivize accumulation)

2. Statutory estoppel (UCC 2-304)– where O entrusts to merchant who deals in such then BFP defeats O 

a) O and BFP both innocent, merchant is the thug.  Thus protect mkt and incentivize O to check on merchant.  O better prevent loss thus...

3. Equitable estoppel -  estopped where clothe the wrongdoer with indications of ownership

a) Requirements

(1) Representation

(2) Reliance

(3) Change in position

b) Bailment not sufficient indication of title

c) Mere possn alone is insufficient

d) Conditional sale: refrigerator – try to adapt the deed system (used in real property and car sales) to personal property, but tough to administer

4. Negotiable instrument (cash) – can always be transferred, b/c of the greater interest of freedom of security and liquidity of money

5. Agency – where create right to sell  (or appearance thereof) then the BFP wins over the O. {factors act – agent in possn}

a) Where secret limitation, estoppel allows BFP to win

6. Voidable title in fraud – BFP wins b/c of equity law distinction (not policy), let loses fall where they lay unless reason to change.  (?Russel v Hill?, p88? UCC?)
7. Who is BFP 

a) For consideration

(1) Ask – I am in worse position than I was before the transaction

(2) Trade, transfer money, discharge debt 

(3) Not donee

(4) IOU – UCC says that IOU is consideration thus make purchaser

(5) Antecedent debt – some courts will hold that this is not for value...

b) Good faith

(1) No actual, constructive or inquiry notice

 II.   Adverse Possession 

A. Statutory basis: based on conceptual notion of statute of limitations.  After a period (20 yrs) then I can no longer sue for ejectment.  This has the effect of granting affirmatively the title to land after possn for 20 years.  

1. Why? Policy of repose, not reward thief, but quiet title, promote use & transferability, expectations, protect title.

2. Relation back –once A has title then relates back to initial entry.

B. Creates “new title”

C. Elements:

1. Actual – must possess

a) Includes intent to exclude others

2. Continuous – possn continues despite ordinary absences, but must be continuous

a) Line? What would actual owner do?  If just summer home then ok?  perhaps

3. Exclusive – must possess alone

a) Currie think no policy here, just made up.  Scope of possn could mean that several possess...

4. Hostile/Adverse – must contradict the right of the owner

a) when the COA arises.  If allowed then no COA, thus SOL not run

5. Open and notorious – only from when knew or should have known

a) COA normally accrues from time of violation, but here not til knew or should have

6. {Claim of right}

a) Although not in the statues, the courts often find it anyway.  Claim that if deliberate trespasser then do not get advantage of adverse possn.  Not make sense...

7. ACE-HO – ACE in the HOle to get possn 

D. Was there a COA and then did it occur?

1. Hostile/adverse( otherwise no COA

2. Continuous (COA ends when abandon

3. Open ( discovery rule: COA not til know or should have

E. HYPOs

1. Tacking – where intestate or conveyed, the COA passes with transfer of property.  COA is valuable and passes with the land

a) No tacking from adverse possessor end unless privity.  Thus if A posses for 10 years then leaves and B takes possn then 15 yrs later O can sue B for ejectment

b) Remainderman – no tacking for remainderman when COA start to run after transfer from O.  Remainderman had no COA since his interest was not possessory.

(1) Where new party (that acquires) acquired possn from original O (who had no COA) or from party with present possessory interest.

2. Disability – where party disabled at time of COA that time is not to be considered part of SOL time 

a) Statute (NY) provides that can bring 10 yrs after such disability ends. (implied that 20yrs also even though not in statute since purpose not to hold against)

(1) Includes – minor, insane, imprisoned less than life, married woman.

(2) Does not include supervening disability. Balance btwn O & adverse possessor.  Here could just pass down from child to child and never have COA apply.  Supervening disability not outweigh the interest of adverse possession.

F. CONSTRUCTIVE AP? – enters under color of title (writing believed to convey, but defective).  Must have actual possn.

III.   Estates in Land  

(conflict: present O freedom to transfer v future O’s alienability)

E. Feudal History – 

1. William the Conquer (1066) acquired sovereignty and O of all land.  Transfer to chiefs as tenants as reward and to put to productive use, those chiefs then transfer parts to subtenants.  Continuing relationship of: (1)services , the equivalent of rent; (2) incidents : (a) relief, (b)escheat, (c)wardship, (d)unmarried woman then determine her husband.  Result in pyramid system of land interests.  Transfer using sub-infeudation which bad for lord b/c hurt incidents and possible for T to run off leaving land to escheat, but of no value.

2. Quia emptores (1290) – permit to sell so that buyer hold to lord above by same services as seller did before (even w/o consent).  Negative inference that could not extend chain with sub-infeudation and the chain thereafter shortens as land escheats and would have eventually eliminated it.  Lords loose personal service in exchange for present interest and value.  Enacted to protect the Lord, but results in modern conveyancing.

a) PA (no QE) and MD (long-tern lease, 99yrs).  These exceptions...

F. General

1. words of purchase – illustrate who the conveyance goes to

2. words of limitation – illustrate what that person gets

3. Habendum clause – clause stating what is to be held. (use words of limitation w/in)

4. Words of purpose/preference – could read words after as such. (...for taking care of mother)

5. Intestate – 2/3 children & 1/3 wife, if no children then ½ wife and ½ to relatives, if not spouse then all to children

6. Heirs

a) Per sterpes – division by line

b) Per capita – division by total heirs

7. Rules of construction:

a) Where ambiguous look to the intent (primary)

b) Consider meaning as a whole

c) Construe to make parts of the instrument consistent w/ each other

d) Construe against drafter of deed (grantor)

e) If language makes it possible grant fs absolute rather than determinable/condition subsequent

f) Restraint on alienation void

g) Ambiguous when “magic” words not used

G. Fee Simple [“and heirs”]

1. Creation – use words of limitation “and heirs.”  Old courts held that w/o these words then less than fs given (life estate), but modern courts presume it is fs.  If give subsequent estates then evidence that fs not intended

2. Rights: use (sole owner), transfer (alienable), will (devise), intestate (inheritable)

a) Limited by nuisance, zoning, disposal limitations

3. History : to get here( 1100 coronation charter (descends on death); 1290 Qua emptores (convey); 1540 statute of wills (devise legal interest)

4. fs determinable  [“so long as”] – fs estate that automatically terminates on occurrence of specified even

a) O to A and heirs so long as used as cat hospital.

(1) A = fs determinable; O = possibility of reverter

(2) A may transfer, but only a fs determinable.  Condition passes w/ land

5. Determinable limitation on alienability – cannot make determinable based on not selling.  Repugnant to interest of not tying up land.  

a) Cts prob allow determinable on not selling to Joe Smith.  Depends on state

b) Tradition only reason allow restriction on use but not on alienability

6. fs subject to condition subsequent  [“but if”] – estate which grantor can terminate if specified event occurs

a) O to A and heirs, but if used for hospital then O has right to reenter

(1) A has fs subject to condition subsequent., O has right of reentry

(a) Requires affirmative act on behalf of O to reclaim (ltr or ejectment).  SOL not run til right has been exercised.

7. fs subject to executory interest – after statute of uses it could be created when 3rd could cut estate short

a) O to A so long as used as cat hospital, but if no hospital then to B

b) O to A but if A uses for cat hospital then to B and heirs.

8. Hybrids – are not allowed.  Where try to change the law of the realm the court will interpret

a) Ex: O to A and heirs on her father’s side.  This is attempt to change intestate laws w/o meeting requirement of statute of wills and thus treated as words of limitation and just convey fs to A.

H. Life estates [“for life”]

1. Types:

a) Personal – for your life

b) Pur autre vie – for the life of another

c) Class – for lives of members of a class

(1) TC presumption thus inheritable til death of all

2. Life Estate - O to A for life.

a) A=life estate; O= reversion

(1) If A conveys then estate per autre vie (based on others life)

3. Determinable Life estate – O to A for life so long as used for cat hospital

a) A=determinable life estate; O = reversion (upon death) and possibility of reverter (if not used as cat hospital)

(1) O has both reversion and possibility of reverter interests.

(2) O conveys to B, can convey both rights

(a) RAP not bar transfer conveyance of possibility of reverter since vest or not w/in LB of A.

(3) A conveys to C, can convey only determinable life estate per autre vie

(4) Thompson v Baxter – so long as want to live.  Determinable life estate since could be either death or say not want to live there.

4. Successive life estates – O to A for life, then to B for life.

a) A & B = successive life estates; O = reversion

5. Dower and cutsey (marital) give life estates

I. Term of Years – (no seisin)

1. Term of years – O to A for ten years

a) A = term of years; O = reversion (fs subject to term of years)

(1) O hold seisin since leasehold cannot; 

(2) Term of years - transferable, devisable, inheritable

2. Determinable term of years – O to A for 10 years if A shall live so long

a) A = determinable term of years; O possibility of reverter (dies) and reversion (10yrs)

J. Reversionary interest – what remains w/ O that was not given. Cannot give to other in same conveyance.  

1. Reversion – grantor when convey estate of shorter duration 

a) follows life estate or lease

b) reversion subject to divestment – where condition met then reversion eliminated.  (O to A for life, then if B survive A to B and B’s heirs)

c) transferable, devisable and descendible  {remains reversion even in other}

2. Possibility of reverter – if condition met or broken then will revert

a) Follows fs determinable

3. Right of re-entry  - if condition met or broken then can act to reclaim

a) Follows estate subject to condition subsequent

b) Not inter vivos alienable unless w/ reversion

K. Remainder – future interest created in other to become possessory on natural expiration of a preceding estate created in same instrument.  [cannot follow fs estate]

1. Vested – transferor created in ascertained person a present right to take in the future {estate that will become possessory whenever and however the proceeding estate terminates. (condition subsequent)}

a) Vested remainder subject to open (...subject to divestment) – when member of class exists but there is a possibility of future class members. 

(1) O to A for life, then to B’s children (where one child already born)

b) Vested remainder subject to complete divestment.  

(1) O to A for life, then to B and heirs, but if B not survive A, to C and heirs.

(a) Vested fs remainder subject to complete divestment with C’s executory interest

(2) O to A, then to B and B’s heirs, but if B doesn’t marry C then O has right to re-enter

(a) B = vested remainder subject to condition subsequent (complete divestment); O=right to re-enter 

2. Contingent – remainder either subject to condition precedent or is a transfer to unascertained or unborn person wither at time of transfer or later.

a) Alternative contingent remainder – two contingent remainders dependent upon chain of events.

b) Cross remainder – alternative contingent remainders where condition for one is opposite the other and vice versa

c) Examples

(1) O to A for life, then to B if B marries C

(a) B marrying C is condition precedent, B has contingent remainder

(2) O to A for life then to B’s heirs.

(a) No living person has heirs.  Contingent upon B having heirs at A’s death.  Vest upon B’s death.  O= reversion (B dies w/o heirs)

(3) O to A then to B’s children

(a) B’s children = contingent remainder.  When first born then vested subject to open (partial divestment)

d) Alienable unless contingent on survival

L. Waste – can sue for waste when have vested remainder or reversion

1. Maintain in reasonable condition and perform reasonable repairs (not required to repair where destroyed through no fault of life estatee’s own, eg earthquake)

2. If contingent remainder (or possibility of reverter) then depending on the state can sue for either tenant and remainderman’s damages or only own damages

3. Life estate creates duty to protect future interest holders value.

M. Rule in Shelly’s Case – same will or conveyance creates a freehold in A and a remainder in A’s heirs and the estates are both legal or both equitable the remainder goes to A (if not separated then merge to fs)

1. WHY

a) Preserve incidence – relief granted where property descends to L 

(1) If were expiration of life estate and taken as remainderman then no relief

b) Alienability – allows A freedom to alienate thus help move to most efficient use of land

2. Elements

a) Freehold – not apply if term of years 

b) Remainder – not apply if executory interest (springing or shifting interest)

c) Both legal/equitable – not apply if life estate and remainder not same nature

d) Heirs must be named as such

3. McRorie v Creswell

a) F:  O to wife (life estate), and Daughter (life estate), then if Daughter dies w/o heirs, to son, for life (contingent remainder life estate), then to son’s heirs. Daughter sells to C (estate per autre vie). 

b) H: Daughter’s heirs interpreted to mean children since brother included in general usage of heirs thus Shelly’s case not convert daughters estate to fs.

4. Most jurisdictions abolished – thus individual’s heirs may have contingent remainder following individual’s estate, w/ reversion in O, b/c may not have heirs.

a) Can avoid where in effect w/ long determinable life estate (A for 99 yrs if so long live)

N. Doctrine of Merger – present and future successive estates merge when held by same individual

1. Intervening estates

a) Vested – merger not apply

b) Contingent

(1) CL– intervening estate is destructed (destructibility) & merger

(2) Modern – where destructibility rule abolished no merger

2. Not apply when created simultaneously

O. Doctrine of Worthier Title – interest followed by remainder in heirs of grantor, the remainder is converted to reversion

1. WHY

a) Incidence

b) Alienability

2. Abolished by legislature – still used as rule of interpretation (Stewart)

a) Must be clearly expressed to overcome rule of construction

3. Testamentary – if leave by will to heir then in effect passes as intestate (b/c ofg 2nd doctrine of WT)

4. does not matter if named as heir if actually is

P. Executory Interest – future interest which can become possessory only by either divesting interest of grantee or following a gap divesting grantor’s possessory interest

1.  Common Law limitations:

a) No springing interest – freehold could not be created to commence in futuro

(1) Could create after term of years

(2) O to A if A marries B.  Contingent fs to commence in the future upon the meeting on the condition

b) No contingent remainder supported by term of years

(1) O to A 10yrs then to B if survives A.

(a) Seisin – not in A since not freehold, not in B since not vested, thus must stay with O and spring out to B – void.

(2) Exception– O to A for 10 years then B for life then to B’s heirs and heirs (violated Shelly’s case, but if in other jurisdiction)

c) Destructibility of contingent remainder – valid at ab initio, destroyed if not vest before last preceding vested freehold.

(1) Where contingent remainder has no supporting freehold then seisin must revert to O and spring out when contingency met thus void as springing interest

(2) O to A for life, then to B’s heirs and heirs.  If B dies before A then vests in B’s heirs, but if B still alive when A dies then heirs unknown and thus still contingent and seisin must revert to O and spring out to B’s heirs when B dies – void as springing interest

(3) Ryan v Monaghan – 

(a) Conveyance: O to wife for life then son’s heirs, if son w/o issue and unmarried then to O’s bothers and sister.

(b) Wife dies while son alive, thus contingent remainder in not vest and thus destroyed and reverts to O.  Alternative contingent remainder in siblings also not vest and destroyed.  Passes intestate to son

(4) O to A for life and remainder in B.

(a) A= life estate; B=vested remainder

(b) B conveys to A and heirs.  Merger combines and fs in A

(5) O to A for life and then to A’s widow for life and then to B and heirs.  Later, B to A and heirs

(a) Merger of life estate and vested remainder and widow no life estate. {example of destructibility of contingent remainder}

(i) Merger – two successive vested estate in same hands they merge 

(6) Abolished in half the states

d) No gap btwn estates – no gap btwn end of an estate and the start of the succeeding remainder (if gap then remainder void)

(1) Basis for doctrine of destructibility of contingent remainders (where there would be a gap in seisin)

e) No shifting interest – could not give estate which may cut another short

(1) No condition in stranger.  Require that fs determinable or fs subject to condition subsequent be followed by reversionary interest not to third party.

(2) Village of Peoria Heights v Keithley

(a) O to city provided no alcohol license.  O conveys reversionary interest to 3rd.  This indirectly creates shifting interest and even though statue of uses allows and this is 1921.

(i) Non transferability of right of reentry remains even though can create directly through statue of uses. Split on whether destroys right of reentry or if remains with O

(ii) Can release even though not transfer 

2. Following Statute of Uses executory interests allowed (shifting and springing)

Q. Statute of Uses (1536)– statute executes the use.  IF A stands seised to the use of B, THEN B shall stand and be seised.  {combines equitable and legal title, allows creation of executory interest}

1. Prior to enactment

a) O to A and heirs to the use of B and heirs.

(1) Cts of equity recognize equitable title of B even though legal title in A. Thus placing worthless paper (straw man) between LL and beneficial user.  Incidents avoided since A has no value even though has legal title.

(a) Equity recognized executory interests

2. WHY enact?

a) Restore the value of incidents by combining the legal and equitable title

3. HOW convey?

a) Express – livery of seisin

b) Bargain and sale – piece of paper, could not transfer seisin by deed, but equity courts recognize.

(1) After statute of uses O is seised to the use of A and the statute executes the use and A seised in fs

c) Covenant to stand seised – express but not livery of seisin.  

(1) Seised to the use of A and thus statute executes and B is seised in fs

4. HYPOs

a) O B&S to A and heirs tomorrow 

(1) Prior: Legally void (springing interest), but recognized by equity

(2) Statute of uses: Equitable springing interest, statute of uses executes to legal springing interest

b) O B&S to A for life and then to B’s heirs

(1) Prior: Equitable life estate in A; equitable contingent remainder in B.  O fs at law

(2) Statute of uses: equitable estates executed to legal estates.  Contingent remainder created by B&S converted to legal contingent remainder and then if B alive at A’s death it destructs

(a) Purefoy v Rogers rule – if at time of execution could be contingent remainder or executory interest then treated as contingent remainder.  Destructs b/c at time of execution was not springing, but contingent remainder. 

(b) Challenge under statute of uses is to create springing interest not contingent remainder to protect from destruction.

(i) Create gap - ...then one day after A’s death...

(ii) Shifting interest - ..to C and heirs, but if B leaves heirs to B’s heirs

(iii) Term of years – A for 1000yrs if so long lives then B’s heirs.

c) Active use – statute not operate where use requires active duties of management

(1) O to A and heirs for the use of B, A to manage and pay profits to B

(2) IL land trust – legal owner has duties to equitable then not executed

d) Use upon use – statute only executes first use, not second

(1) O B&S to A for the use of B

(2) O livery of seisin to A to use of B to the use of C

5. Most states have either the statute of uses or similar statute.  NO, no longer have to use the magic words (B&S)

R. Fee tail {“heirs of the body”) – freehold estate inheritable only by grantee’s blood lineal descendents

1. No state retains in original form

a) Some convert to fs

b) Some it is life estate followed by fs in heirs

c) Some it is tail but can de-entail 

d) Some tie up for one generation but 2nd can alienate

e) Anyway, it is not tied up forever.

f) O to A & heirs of the body; if dwi then B.

(1) Potential that this islife followed by fs in issue subject  to divestment

(2) Or, fs conditional

2. Passes down according to rules of primogeniture

3. If lines dies out (dwi) the reverts and passes by intestate

4. Get around by collusive law suit (common recovery)

S. Powers of Appointment

1. Forms

a) Testamentary – only exercised in will [“may appoint by will”]

b) Inter vivos – only during life [“may appoint in her life”]

c) Either – either way 

2. power

a) general – appoint to anyone, perhaps including self

b) special  - appointment limited to a class

3. Discretion

a) Discretionary – If not exercised then reversion

b) Mandatory – must be made

4. Cases

a) Rowlands – since must go in part to A then mandatory

b) Gillman – not an interest which creditors can get

c) Spendthrift trust – limit as to what can spend or do.  Ties up property

(1) Beck

T. Concurrent Estates

1. Joint Tenancy (survivorship)

a) Old presumption was for JT

b) Survivorship – surviving party owns in fs 

(1) Devise by will have no effect since nothing to devise

(2) No dower or courtesy

(3) Creditor – no right to others share thus dead man’s creditor has no interest

c) 4 unities

(1) Interest – identical interest in share and duration

(2) Title – acquire by same deed or will

(3) Time – must vest at the same time

(a) Cannot create JT in self and 3rd, since would not have vested at same time.  

(i) Modern statute and case law have changed, sometimes,,,

(ii) Straw man – can covey to straw man and then convey back to create JT in self and 3rd 

(iii) Riddle v Harmon – CA court allows A (who held in JT) to convey to herself, thus severing and creating JT since could do with straw man, allow do it alone

(a) Concern here of fraud – not telling other party then if survive not mention

(4) Possn – right to possess entire property

d) Severance – when destroy a unity then create TC

(1) Conveyance - O to A, B, & C and heirs in joint tenancy.  A to D.

(a) Severs time and title thus D and B,C in TC, but B and C in JT.

(b) See Riddle v Harmon (allowing sale to self)  

(2) Lease - O to A & B in JT.  A leases to C.

(a) Severs interest (fs v. fs subject to term of yrs)

(3) Mortgage – O to A & B in JT.  A mortgage to C

(a) Default by A then no unity of time of title

(b) No default

(i) Title Theory – transfer title and reversion when paid.

(a) Severance since sever unity of title (fs v. reversion)

(ii) Lien Theory – title remain but give up if default

(a) Could claim unity time and title, or could claim that interest severs.  States split...

e) Partition

(1) Must have both parties then can physically divide (or sell and divide $)

(2) Right to partition – can unilaterally go to court to have partitioned

2. Tenancy in Common (no survivorship)

a) Presumption for TC

(1) Creation

(a) Express – “to A and B as tenants in common”

(b) Intestacy – where passes to heirs in equal interest the TC

b) No survivorship – passes to heirs of first deceased.

c) Only unity of possn (possess whole property)

(1) Thus may have unequal shares, or acquire in different conveyances

3. Tenancy by the entirety (husband & wife; survivorship & indestructibility)

a) Creation

(1) CL any conveyance to husband and wife necessarily created TE, even if express otherwise.  

(2) Modern

(a) 22 states retain TE – most have rebuttable presumption when convey to husband and wife

(i) few presumption stronger (express not sufficient)

(ii) few presumption for TC even if husband and wife

b) Survivorship – surviving spouse has fs

c) 5 unities 

(1) Interest – identical interest in share and duration

(2) Title – acquire by same deed or will

(3) Time – must vest at the same time

(4) Possn – right to possess entire property

(5) Marriage – must be and remain married

d) No severance – 

(1) Neither may partition, but by agreement may terminate (change to JT or TC)

(2) Conveyance – some states allow, but unless both agree then buyer subject to survivorship

4. Rights of concurrent estates (not matter which type)

a) Possn – each has right to possn

(1) Thus no adverse possn since SOL not run since no wrong

b) Occupier rental?

(1) Split, but most say that not require rent so long as not exclude other; just exercising right

(2) Minority requires rent

(a) Where require rent then if farm must pay portion of profits attributable to the land (not that which attributable to efforts)

c) Rental

(1) Statute of Anne modified CL – money paid as rent by 3rd is apportioned

d) Oil & trees –

(1) Should be duty to account since selling what belongs to both.  Can’t say that yours is what is left since that would be unilateral partition

e) Necessary repairs – 

(1) Modern cts allow contribution.  Duty to protect the value...

(2) CL not allow contribution, but get benefit of what done if partition

f) Unnecessary improvement – effacious intermeddler, should not have to pay

U. Marital Estates

1. CL

a) Separate property – continued to own that which owned before marriage and property acquired during marriage was owned by party that acquired it.  Alimony: duty to support.

(1) Married Woman’s Property Act – abolished old CL practice in which the husband had the right to control and enjoy woman’s property

b) No right of inheritance (could have TE with survivorship, but only if conveyed as such)

(1) Cutesy – husband had life estate in all wife’s real property after her death if issue

(a) Equitable as well as legal

(b) All not 1/3

(c) Only if issue born alive

(2) Dower – wife had life estate in 1/3 of inheritable real estate in which husband was siesed of during life

(a) Can release, but only with both signatures on deed.

(b) Must check title on back to determine if any potential widow that could claim 1/3 

(i) if go far enough back then not worry since life estate and SOL run based on tacking, adverse possn.

(c) Not personal property (thus owned by corporation which husband owned all stock, no dower since stock is personal property)

(d) Seised – thus not for beneficiary of equitable interest, or leasehold

(e) Inheritable- only real property that is inheritable.  

(i) life estate- no dower

(ii) Power of Appointment – no dower

(f) Creditors of husband cannot deny dower

2. Community Property (AZ, CA, ID, LA, NV, NM, TX, WA)

a) Property acquired during marriage is as a result of joint efforts thus jointly owned (equal undivided shares)

b) Presumption that property acquired during time of marriage is community property.

(1) Prior ownership – when owned prior to marriage then separate property

(2) Acquire by gift or inheritance - separate

(3) Income from separate property - separate

(a) If business or farm then apportionment btwn contribution of the property (separate) and labor (community

(4) Based on accrual – if earned prior to marriage but paid after it is separate

c) Putative marriage – if reasonably believe to be married then treated as married

(1) If just live together and think, unreasonably by the law, then not treated as married

d) Moving 

(1) Real estate is governed by the law of the state that it is in

(2) Domicile at time of accrual in most states governs

(a) Quiasi- community property in CA  (takings, unconstitutional?)

V. Rule Against Perpetuities

1. “No rule is good unless it must vest, if at all, not later than 21 yrs after some life in being”  - Gray

2.  Jee v Audley

a) Conveyance of Ł1000: Ed to wife for life then to niece, Mary, and the issue of her body.  If Mary dwi then living daughters of J & E Jee.

(1) WHEN? will runs from death of testator

(a) Death of Ed

(2) WHO LB? Alive at time created, includes at east those mentioned & dealing with disposition

(a) Wife died before Ed, thus Mary, J & E Jee, 4 daughters

(3) KILL them

(a) Mary, Jees and daughters all die

(4) ADD 21 yrs.  If possible to vest then invalid

(a) If Jee’s have another child, then all die off and Mary’s line dwi 25 yrs from death of LB then would vest in afterborn

(i) Thus invalid.  Odd b/c for this to happen Jee have to have another child even though 70yrs old and Mary have to dwi more than 21 yrs after LB (dwi is term of art)

b) How could have court avoided this result

(1) “Wait and see” approach – wait until LB dead and 21 yrs and see if vested.

(a) Some states apply; other modify to look after 90 yrs.

(2) Old person not able to have child – court could have said that afterborn child not possible by 70yrs old

(a) Fertile octogenarian – rule that assume can have children til death.  (Line drawing problem otherwise.  (Also precocious toddler)

(3) Children general v children specific – interpret daughters to mean those now living

(a) Present gift then assume daughters now in existence; future gift then daughter then in existence.

(4) Dwi not term of art – interpretation that dwi was not indefinite, but personal

(a) Presumption that technical term is used in technical sense

(5) Separability – knock out only the offending devise

(a) Class gift, if void to any member then void to all

(6) Do away with RAP – just scratch the rule

(a) Alienability impt but no expectations and intention overruled.

3. WHY?  (policy)

a) Alienation – adopted after statute of uses, which neutralized many CL rules protecting alienability (executory interest, destructibility)

4. Remainders: applies only to contingent and not vested remainders

a) VALID: O to A for life then to B’s children, but if not reach 30 then reversion

b) INVALID: O to A for life, then to B’s children that reach 25

5. Savings Clause – if not vest 21 years after death of A, B, C, D, E then terminates

6. Invalidates executory interest

a) “to A and heirs but if ever used as cat hospital then to B and heirs.”  

(1) Invalid b/c contingent shifting interest that could vest > 21 yrs

(2) Effect is to give A fs

b) If create “...to A and heirs so long as no cat hospital, but if then to B.”  

(1) Effect to give A fs determinable; O gets possibility of reverter (not affected by RAP) b/c ‘but if clause’ invalidated. 

c) OK if change:

(1) If used as cat hospital w/in 21 years...

(2) If cat hospital within LB and 21 years..

(3) If A ever erects cat hospital...

7. Reversionary interests not affected by RAP

a) Thus transfer of reversionary interest by separate instrument not violate RAP even if vest > LB + 21

8. Period of gestation included in period of perpetuities, but only to the degree they take place

9. If longer than 21 years then strike out as part of class.

a) A to A for life and then to A’s children at 25.

(1) Saved if child already 25 since closes class...

10. Inter vivos to grandchildren – problem b/c could have afterborn child who could have child 21 years after

11. Testamentary to grandchildren – since dead no afterborn children and thus all grandchildren born during LB (children)

12. Period begins

a) Inter vivos – at conveyance

b) Will – at death of testor

c) Irrevocable trust – from creation of trust

d) Revocable trust – period when becomes irrevocable (not run until ties up the land)

(1) analogy to will, not run til take effect

13. Fertile octogenarian – assume that can have children up til death

a) Jee v Audley

14. Unborn widow – could have widow that is not yet born (thus not LB)

a) To A for life then to A’s widow for life then to A’s issue then alive

(1) A could marry or remarry a woman unborn (thus when A does and widow lives for 22 yrs, not vest in A’s issue.)

15. Precocious toddler – child could have a child

a) O to A for life then to A’s grandchildren born w/in the next five years when they reach 25.

(1) Invalid since A could have afterborn that has kids in next five years

16. Class gifts – fully determined w/in the perpetuities period or all fail

a) Rule of convenience – class closes to later born members at anytime when a class member is entitled to disbursement

17. Charity to Charity exception

18. Applies to options not connected to leases

19. Wait and see – validity determined at the time it vests (or not vest)

20. Cy Pres – reform so as to carry out the intent of the donor (perhaps limited to charity)

21. Destructibility of contingent remainders still applies – if not vest at end of preceding freehold then destruct. 

a) May save a conveyance from being invalidated by RAP.  Destructibility looks at what actually happens and not what may happen.

b) Ask if destructibility applies in all cases.... (if applied in that state)

(1) O to A for life then to A’s first son to reach 30.  (if not vest at A’s death, a LB, then son’s contingent remainder destructs and reversion to O)

22. Powers of Appointment – 

a) Questions:

(1) Is the power itself valid?

(2) Is it’s exercise valid? (when run from?)

b) General power to appoint by deed or will  - so long as power obtained w/in period of perpetuities then runs from time power is exercised.

c) Limited (specific or testamentary) – property tied up and rules more restrictive.  Power invalid if can be exercised beyond period of perpetuities.  Runs from time power was created.

(1) When apply this rule you take a second look.

23. Leach Checklist

a) Think about RAP, be alert that this is a problem with RAP

b) Aware whether or not exercising power of appointment 

(1) Where have what type?  B/c will relate back to time power created then may be invalid

c) Beware of age requirements greater than 21.

d) Be careful that someone be alive at some time in future

e) Describe people by name.  If use class then inviting an afterborn problem

f) MOSTLY – include a savings clause, b/c can never be sure.

(1) Any interest not in fact vested after 21 years after death of named LB then lapses

IV.   Conveyancing
A. Hiring Agent – 

1. Broker is sellers agent not buyer; commission basis so higher price higher commission

2. CL rule that earned by producing a willing buyer

B. Contract for Sale of land 

1. Could just meet and exchange, but usually a K

2. Require: parties, price, terms, description of land (missing terms may be provided by PER or by ct)

3. SOF – must be signed writing at least by party to be charged (deed: written & signed by grantor)) 

a) Evidentiary and cautionary; may frustrate intent, but outweighed

b) Part performance – consideration and moving onto land (estoppel), may take place of writing.

(1) Could bind only performing party or could bind both...

4. Warranty of Marketable Title – title reasonably free of encumbrances and other title defects, and free from the risk of litigation

a) Often explicit, but if not then implicit as matter of law

b) Can have even if own via adverse possn  (but require judicial determination)

5. Installment land sale contract – seller financing, retention of title, but transfer of possn

a) Alternative to mortgage done by bank (immediate transfer of land)

b) Buyers default remedy –

(1) Forfeiture clause – buyer breach then forfeit all previous payments and any appreciation in the value of the land

(a) Deprives of: 

(i) equity of redemption (prevent forfeiture by tender of amt in default); 

(ii) right of reinstatement (statutory right in some juris to prevent forfeiture by tendering amount in default

(iii) statutory right of redemption (enables borrowers to get property back even after foreclosure sale)

(b) Some courts question this now; some allow restitution (rental value or equity in property); some right to redeem (prevent via obtaining other financing); some require sale and keep only to cover default amount; others have made equitable mortgages

c) Equitable conversion – equity considers done what contract says is done.  This transfers in equity the legal title. Gives seller only action on the price (personal) and buyer has realty interest.

(1) Equitable title in buyer and legal title in seller; neither has seisin (neither dower)

(2) Risk of loss: transfers risk of loss to the buyer

(a) Minority states – risk remains with seller

(b) Should include insurance clause requiring for security purposes

(3) Death

(a) Seller – right to purchase price descends as personal property

(b) Buyer – right to receive land descends as realty, along w/ duty to pay

(4) Vendor need not have actual title until final date, thus even if seller gives alternative mortgage buyer must continue to pay

(a) Vendor can pay mortgage or get back

(5) While equity creates realty courts may limit right to destroy (cut timber) and thus reduce the security interest

d) Equity of redemption – right to reclaim by tendering amount in default

(1) This treats mortgage more as lien than as title holder

(2) Judicial sale – first to mortgagor (creditor) then to mortgagee (creditee); if sale not sufficient then deficiency j’ment and contract remedy

e) Mortgage

(1) Second mortgage takes subordinate to first mortgage

(2) If sell then sell subject to any outstanding mortgages

C. Closing – transfer of title, real property made by deed (Statute of uses, SOF)

1. Forms of deeds

a) General warranty – most assurances (best for buyer)

(1) Covenant of title

(2) Right to convey

(3) Covenant against encumbrances

(4) Quiet enjoyment (runs w/ land)

· 1-3 are present covenants and apply to initial purchaser and breach occurs at delivery(thus SOL from conveyance)

· 4 is future covenant for future problems

b) Special warranty – less protection

(1) Same warranties with the limitation that only promise that O has not done anything to impair the property

c) Quitclaim – get what I got, ‘as is’

2. Sign, seal, and deliver

a) Sign – SOF requires seller to sign

b) Seal – no longer applies

c) Delivery – intention to pass the title (odd)

(1) Intent to pass the deed and retain no control over it

(2) Need not have physical delivery; nor is physical possn sufficient

(3) Conditional delivery – 

(a) Intrafamily – substitute for a will; X gets when I die

(i) If intention looks like will then violates statute of wills; make present transfer, w/o revocability then saved

(b) Commercial Escrow – arrangement involving the conditional delivery of deed upon meeting of condition

(i) Often bank (escrowee/escrow agent) will hold until payment

(ii) Absconding escrowee – loss falls on the seller (his choice)

(iii) If to A on my death, then statute of wills problems, only causa mortis allowed...  potential problem, but not if irrevocable (present non-possessory transfer).

(iv) Escrow revocability

(a) Agent – if thought of as agent then agency is revocable

(b) Trustee – if trustee then conveyance and not revocable, but this seems fictitious

(c) Immediate conveyance of a contingent future interest to buyer.

(c) Required 3rd party not conditional delivery in grantee

(i) BFP – concern that BFP buy on erroneous belief of grantee ownership

(ii) Fictitious conditions: grantor turns around and say that I did not intend this.

D. Recording – to protect subsequent purchasers by requiring conveyances to be recorded

1. Index systems

a) Tract index – BA on one page; 

(1) perhaps also check tax, adverse possn, probate court

b) Grantor-grantee index – most, list by names

(1) O in grantee index

(a) N(O (check that N not convey prior to O)

(2) Trace N back

(a) M(N (check M not prior convey)

(b) Repeat...

(3) Some states allow you to stop 40yrs back

(4) Now in IL use Chicago Title and Trust

(a) Ex post to expensive to create tract index

2. Recording statute types

a) Notice (IO) – no subsequent BFP (w/o notice & for value) is bound by unrecorded conveyance

(1) Incentive for A to record; B incentive to avoid repeating mistake

b) Notice/Race (WA) – no subsequent BFP is bound by unrecorded as long as records first

(1) Incentive for A to record; B incentive to avoid mistake and additional incentive b/c get protection if not record (clean hands)

c) Race (NC) – first to record has priority

(1) Incentive for A to record; B incentive to record to get protection

(2) Efficiency and simplicity since notice tough to determine

3. CL – first in time first in right

a) If fault in recording statute then CL controls (notice, no value – will or gift)

4. BFP – subsequent purchaser for value w/o notice and in good faith

a) where BFP the previous purchaser has misled BFP by failing to record; First purchaser lowest cost avoider

b) Notice:

(1) Actual

(2) Constructive – from recorded deed (if reasonable search would have found)

(3) Inquiry – when not in ‘chain of title’ or examination would reveal possn

5. HYPOs

a) B w/o notice records {paradigm – unrecorded no good against subsequent BFP}

(1) N – B 

(2) N/R – B 

(3) R – B 

b) Neither record

(1) N – B 

(2) N/R – B if record first

(3) R – 1st  to office

c) A record before B records

(1) N – B 

(2) N/R – A 

(3) R – A  

d) A records before B; A( C (BFP, records)  

(1) N – C 

(2) N/R – C 

(3) R – C   

e)  B w/ notice, records 1st

(1) N – A 

(2) N/R – A 

(3) R – B 

f) B w/ notice, records 1st, B(C (BFP)

(1) N – C 

(2) N/R – C, if record 1st

(3) R – C 

g) B w/ notice, records 1st; O(C w/o notice of A, records

(1) N – A over B (notice); B over C (recorded); C over A (subseq BFP)

(2) ?????  Can B solve by passing along notice of A to C? But...

h) O mortgage A (unrecord); O mortgage B w/ notice (records); O mortgage C (w/o notice of A and records)

(1) Circle: A over B (notice); B over C (unrecorded); C over A (subseq BFP)

(2) How resolve

(a) Sale for 10,000

(i) 1/3 – NO

(ii) C did all right; b/c less wrong than A(not record) & B (not pass along information, derivative fault), C get 1st 5000.

(a) B get b/c A causes problem; BUT A over B b/c B had notice

(b) Sale for 5000

(i) C did right, but C’s expectation was to get 2nd mortgage; B also expected 2nd mortgage and thus while A may eb less deserving can meet all expectations by giving to A

i) B w/ notice, records; B(C, BFP, records; C(D w/ notice of A

(1) Statute gives A over B & D; but BFP filter rule means that D not need statute since gets from C who is owner.

(2) BFP Filter Rule: BFP of BA which is subject to outstanding unrecorded interest may pass title free of the unrecorded interest to a subsequent purchaser who would otherwise not qualify as BFP (has notice)

(a) Protects alienability of land, w/o the BFP would be deprived of the full benefit of the purchase – the right to transfer.

(b) Exception  - Prior owner who held subject to a prior equity cannot acquire rights of a BFP

(i) Prevents building title on own default. Cannot have wash sale

6. Recording problems:  

a) Uniform rule: recorded only when recorded in such a way that it can be found b/c not give fair warning as required by purpose of the statute  (not hurt BFP if cannot find)

b) Index problem: Recorded, but not indexed (b/c of error)

(1) All statute requires is that it be recorded.  Frank v Storer

(2) While this is majority rule; recorder is lowest cost avoider and could read recording to include indexing as part of the process

c) Name Problem: Marriage change of names – similar problem that woman could avoid by asking to cross index, purchaser could require that sell under both names....

d) Chain of title problem:

(1) BFP gains protection only if the deed was recorded and recordable (no gap in title). (Zimmer v Sundell)

(a) Perhaps diff result in notice jurisdiction...

(2) If recorded outside the chain of title then as against subsequent BFP then no protection.  Must shore up the title to make able for future searchers to find.  

e) Estoppel by deed – cannot deny validity of your own deed

(1) Too early – grantor granted prior to obtaining in the record

(a) A(B(recorded, but A not own); O(A (records)

(i) When A acquires it effectuates the previously invalid deed

(2) Too late – convey after conveying (???)

(a) Subsequently A(C

(i) C may see discrepancy, but why check prior?  Some w/ Hueghs (must be recorded so as to be able to find; limited search required) & some w/ Frank (only require that it be recorded; extended search required)

(ii) B should rerecord from estoppel by deed.

7. Protected against what?

a) Not against interest that need not be recorded

(1) Dower interest need not be recorded; require that make inquiries as buyer

(2) Adverse possn may not need be recorded, thus buyer must check the land

(a) If convey to adverse possessor then no longer coa for adverse possn and unrecorded is invalid against subsequent BFP.

b) Not defects in deed

c) Recording statutes may make void unrecorded, but not validate on behalf of BFP

(1) Recorded forged deed is not validated by the statute

(2) Undelivered deed not validated by the statute

(3) Deed obtained by fraud not validated by statute

(a) Statute not protect, but BFP protected in equity

8. Who

a) Not donee: Requires valuable consideration since not concerned with reliance loss

b) Mortgagee

(1) Mortgage is instrument and likely included as needing recording

(a) If limited to conveyances then depends on lien or title theory

c) Antecedent debt 

(1) Still have coa thus no worse off

(a) However, had opportunity then and not now, coa at different times???.

d) Inquiry notice – aware of existence of circumstances that should put on notice and if in good faith then require to make reasonable inquiries

(1) A in possn of BA

(2) Not where possn is wholly consistent with the record (eg, recorded lease)

9. Torrens System

a) Title certification that begins with judicial proceeding to determine O.  Proceed in rem and bind all.  Then certificate of judicial decision and record, then transfer by going to ct and getting new certificate.  Problem with cost of judicial proceedings

V.   IH

A. Easements 

1. Easement – non-possessory interest in land of another

a) Affirmative – right to use others land (eg, crossing)

b) Negative – prevent use of other’s land for own benefit {limited}

c) Easement appurtenant – benefits attached land, runs with the land, cannot separate

(1) Presumption in favor of appurtenant 

(2) Apportionable so long as not increase burden

d) Easement in gross – not attached, not own adjacent, not pass w/ land

(1) Personal – not transferable

(2) Commercial - transferable

e) Servant estate – burdened land 

f) Dominant estate – benefited land

2. Profit – affirmative right to take away from land of other

3. License – not interest in property, revocable, non-transferable (permission to what otherwise be a trespass)

4. Lease – possn (control and intent to exclude)

5. Transfer of servant estate – easement runs w/ servant estate (only sell what have), if notice

a) Notice: actual, constructive (recorded), inquiry 

b) No notice then terminate easement

c) Dominant estate automatically transfers if appurtenant

(1) Cannot transfer appurtenant separately

6. Determinable easement – easement for church purposes would mean that requires church

7. Can reserve for self, but not reserve for 3rd (stranger-to-the-deed rule - Thompson)

a) Can reserve in 3rd person:

(1) Easement before convey subject to easement

(2) Convey conditional on granting easement (escrow)

(3) Convey to A then have A convey reserving easement for self

8. Creation – grant or reservation; express, implied (necessity or prior use), prescriptive, estoppel

a) Express – written in deed or will, and signed by grantor (interpretation issues)

b) Implied Easements – implied in the deed

(1) SOF not required, deed in writing and created by law

(2) PER – use here to interpret not contradict, silence questionable, but allowed

(3) Recording – perhaps inquiry notice (lack certainty)

(4) Reservation – cts less inclined to imply in reservation b/c grantor controls instrument

(5) In gross – require reasonable necessity & common ownership thus prob not allowed

(6) Necessity – 

(a) Elements:

(i) Prior common ownership 

(ii) Transfer of one of the estates by the common owner creating lack of access

(a) Thus cannot be created  by action of neighbors

(iii) Necessity of easement for making use of transferred estate 

(a) necessity may lie dormant

(b) High std – 

(i) Overland access may be necessary even when access by water  [Compare Kingsley (no necessity) w/ dicta in Chandler Flyers (necessity)]

(b) Why imply when could have bargained for easement?

(i) Presume that intended to give easement

(ii) Public policy – want land to be used

(c) Condemnation – some states (MO, AZ) allow private condemnation out of necessity (thus pay unlike implied easement of necessity)

(i) Split of authority on whether a condemnation statute repeal CL implied easement.

(7) Past use– 

(a) Elements:

(i) Prior common ownership {immediate}

(ii) Transfer of one estate

(iii) Continuous and apparent use 

(iv) Reasonable necessity for enjoyment of dominant estate

c) Prescriptive easement – 

(1) Elements:

(a) Adverse

(i) If sign inviting public then not adverse

(b) Continuous

(i) If close off one day a year then not continuous (since could not enter that day)

(c) Hostile 

(d) Open

(e) Not require exclusive since use is not inherently exclusive

(2) Analogy to adverse possn

(a) Uses the SOL for adverse possn instead of trespass

(3) Lost grant theory  - would not be doing unless used to have easement, both parties assume that have the right to do so

(a) In some states (CT) then a letter saying have no right to cross my land then stop the SOL

(b) This theory says that not follow adverse possn theory of prescriptive easements...

(4) Public cannot acquire prescriptive easement (Idaho, perhaps should not follow)

(a) SOL not work b/c no COA

(b) Lost grant not work b/c cannot grant to public

(5) Light and air – Amer courts hold that no wrong thus no COA thus no Sol thus no prescriptive easement


(a) British courts has doctrine of ancient lights

d) Estoppel – 

(1) Elements

(a) Representation

(b) Reliance

(c) Change in position

(2) Holbrook v Taylor – finds even though not reasonable and questionable representation

(a) Restatement approves of Holbrook

9. Scope

a) Dominant estate may not unreasonably increase the burden on the servant estate

(1) Change nature or intensity then perhaps unreasonable

b) May be different in implied easements

(1) Necessity – perhaps only to degree necessary to make use of land

(2) Past use – perhaps limited by the past use

c) May only benefit dominant estate not extension to other estate

(1) However, may just look to see if increased unreasonable use...

10. Termination

a) Express limitation (life, term)

b) Determinable on other events (while cat hospital)

c) Implied easement of necessity – if necessity disappears then so does easement

d) Merger – if acquire land then easement terminates and does not revive when resold

e) Abandonment – usually requires affirmative act, not mere non-use

f) Changed conditions – seems odd, but allowed some jurisdictions

g) BFP w/o notice

B. Equitable servitudes -

1. Tulk v Moxhay

a) F: ( convey garden w/ written covenant (not build, maintain, neighbors use) to Elms.  Elms divers mesne conveyance to (, w/o mention of covenant, but w/ notice of it.  ( want to build, ( sues for injunction.

b) Reason distort K law:

(1) Inadequacy of legal remedies, 

(2) lack of horizontal privity (continuing property relationship btwn promisor/ee), and

(a) required a continuing relationship (lease), not in the US 

(3) British ct unwillingness to recognize as property interest

(a) neighbors use – can’t reserve easement for 3rd party

(b) No building – not allow negative easements

(c) Maintain – affirmative obligation easement not recognized

c) Thus while law not enforce covenant equity allowed injunction

(1) Unjust enrichment (pay for land w/ covenant)

(2) Interference w/ K (allowing to take free of covenant would deprive ( of bargain)

d) Alternate ways of conveying

(1) Fs determinable – RAP problem, but could have as reverter

(2) Contract term – require that it be sold with same covenant (and that impose on future owner same requirement to convey to others as such

e) Rogers 

(1) Adopts Tulk in US; notice, writing, intent, privity, touch & concern.

2. Elements:

a) Writing

b) Intent

c) Touch and concern

d) Notice (actual, constructive, inquiry)

e) No privity required

3. Equity not enforce:

a) Contrary to public policy (discrim)

b) Estoppel

c) Unclean hands

d) Laches

e) Changed circumstances

f) Merger

g) Eminent domain

4. Distinguished from Covenant that runs with land

a) Injunctive or SP as remedy

b) In equity the narrow horizontal privity (continuing relationship) requirement is not required

C. Covenants running with land 

1. Elements:

a) Writing (SOF) – in deed

b) Intention – if not expressed then may be implied from touch & concern requirement

c) Privity of estate - 

(1) Vertical – ( is successor in title

(a) Lease not sufficient

(b) Adverse possn – First restatement says no b/c “new title”, but not all agree

(2) Horizontal – grantor and grantee of land

(a) Requires there be a conveyance, could not have free-standing

(b) Not required in equity

(c) Not need for benefit to run

(d) Can create w/ wash sale (straw man) 

(e) Restatement 3rd of Property – removes horizontal privity

d) Touch and concern

(a) Burdened land – limits use

(i) Promise to water neighbor’s lawn – could be done by anyone, or argue that have to pay water meter/draw from well

(ii) Pay dues – T&C b/c it benefits the burdened land (Neponsit)

(b) Benefited land – enhance the value

(c) Rest 3rd – would eliminate Touch& concern – perhaps too far

(d) Need to be good reason to tie up land, and affect property in some way

e) Notice – required for burdened not benefited (actual constructive or inquiry)

(1) Recording statute creates constructive notice (if not recorded.....)

2. Original parties – original parties then just contract law not need to run with land

a) If burdened owner sued by assignee of benefit then just use assignee or 3rd party

b) First restatement – different horizontal privity requirements for benefit than burden

(1) Since use assignee or 3rd party then not as tough.  Benefit not imposing on party thus not as strict.

3. Third party beneficiary –

a) 3rd can sue if covenant includes statement that for 3rd party

b) Can’t reserve for 3rd party (if follow Thompson, NY)

(1) However, Rest 1st Property allows to reserve right to enforce for 3rd party

c) Even if run with the land still have 3rd party beneficiary question

d) If successor then not need 3rd party since use assignee

4. Assignment – if appurtenant the assignment of benefit and burden goes with the land and not transferable

5. Covenant in gross

a) Analogy to easement in gross

b) Perhaps cannot run with land since not benefited land

(1) Split of authority

(2) Modern court likely to see the social value and allow on policy grounds

c) Not allowed in England since not allow easement in gross

6. Implied covenant – 

a) general plan (when have sub-development that most have restrictive covenants) then create implied reciprocal servitude

b) May impliedly create even in subsequent purchasers of land that do not contain the restriction

c) SOF problems, but hold that deed is writing and covenant is implicit in the writing

d) May also be created where not in the deeds, but instead on the plat

(1) Grant park – scribbling across face of plat

(2) Not followed everywhere

7. Terminates:

a) Merger

b) Eminent domain

c) Ex ante agreement to term of years

d) Changed circumstances – changed circumstances may make covenant no longer socially useful thus expire

(1) Why?

(a) Efficiency – best use of land

(b) Monopoly situation – owner of benefit may not surrender at fair price

8. Damages at law ($)

VI.   Nuisance
A. Public nuisance – crime, offense against the state

1. Citizen may sue if harm different in kind from the public


B. Private nuisance – non-trespassatory interference with use and enjoyment of real property

1. Light/smoke/odor – not physical invasion b/c small & not visible, and b/c on case side of trespass/case distinction

2. Irrational fear – perhaps support nuisance (funeral home)

3. Risk of harm – perhaps support nuisance (half-way house)

4. Aesthetic harms not nuisance (ugly house is too subjective)

5. Omission not sufficient; requires commission of act or duty.  (Stagnant pond)

6. Who?

a) Person w/ possessory interest  (fs, lease, term of years, tenancy at will, easement)

b) Remainderman can only sue if permanent damages by analogy to waste

c)  Not employee or dinner guest

7. Objective std of interference

8. Reciprocal – Some interference not justify nuisance, nuisance while expanding your use, limits another (zero sum game, not really,  but analogous)

a) Substantial interference required

b) Reasonable – prior to Boomer reasonableness required, but Boomer said that should use reasonableness to determine the remedy only.

(1) Boomer pro-( since forces ( to internalize and damages better b/c reduce t-costs

9. Injunction – granted only when the loss to the ( is greater than gain to ( from the activity

a) Coase (will bargain); t-costs high b/c HO and lots of parties; information costs better decided in mkt, but may not outweigh t-cost problem

10. Damages – granted when substantial and ‘unreasonable’

11. Zoning – statutes are likely intended to provide additional limitations to nuisance law, not preempt it

12. Coming to the nuisance – 

a) Assumption of the risk, windfall, eyes open

b) However, destroy coa by selling property thus reduce alienability

c) Perhaps limited to mitigation of damages (not coa for new harms created after ( there)

d) Analogize to prescriptive easement and thus after 20 years have prescriptive right   

C. Any one action may be both private and public nuisance

D. Light and Air

1. Prah – use same calculus for light and air as do for nuisance (radical reform of the law)

2. Fountainebleau  - no right to light & air thus not a nuisance

a) exception: spite fences – if done maliciously then becomes a tort

VII.   Takings -  

A. Constitutional

1. 5th amendment – private property shall not be taken for public use w/o just compensation

a) applies to states via 14th amend

2. Power to condemn comes as ancillary to power of federal government

3. 4 issues

a) What is private property?

(1) Real (fs, life, term, lease, easement, etc), personal

b) Is it a taking?

(1) Taking of pre-existing property rights 

c) For Public use? 

(1) Broad, include gov’t use and private use for public good

d) Just compensation?

(1) Mkt value, compensation in kind (taxes)

4. Why require compensation

a) Distributional justice – if property rights mean anything then mean right to exclude

b) Incentive to use and invest – same reason have property rights at all

c) Incentive for gov’t to internalize

d) Equality – public benefit then unfair for one person to bear all the cost

(1) Equality 2 – introduce discrimination w/ discretion (if not price then what based on)

B. Physical taking – ‘cut bundle of sticks’

1. Post office

C. Regulatory taking – ‘deprive of sticks out of bundle’  [limit right to use]

1. Right to exclude is a property right – (Kiaser-Etna – require allowing to cross land is taking)

2. Not taking – rights subject to nuisance and police power (limited by scale; ‘all economic use’) 

a) Nuisance – if would be a nuisance at CL then not have the right ex ante, thus not taking

(1) Requires affirmative harm; O not required to confer benefit

(a) Scalia rejects (omission/commission is in eye of the beholder), but this is a workable distinction

b) Police powers – analogy to nuisance, implied limitation to property rights to be subject to police powers (implied obligation to not use as to be injurious to public)

(1) Holmes (Mahon) – gov’t could not function if had to pay for every change 

D. Cases

1. Lorreto – physical taking it does not matter how small (Cable boxes)

2. Mahon – establishes regulatory taking where deprive of economic value (coal)

3. Lucus – if nuisance then not taking (beachfront)

4. Pruneyard – loose right to exclude, not essential enough to rise to taking.  Questionable... (shopping center, war protestors)

5. Kiaser-Etna – right to exclude is a property right, taking if not allow

6. Penn Central – not a taking, but must be police power(?) (Grand Central Station)

Trover –damages


Replevin -thing





{filter principle –A good against B, b/c notice, not good against C, b/c BFP}


???????????????????????





Frank (maj)– only required that it be recorded





Hueges – wild card not good b/c cannot be found


Zimmer – chain of title must be complete (recorded and recordable)





1285 – de donis (prior to once had issue could alienate fee tail in fs) 


1290 – QE (transfer not subinfeudate)


1536 – statute of uses (executes uses)


1540 – statute of wills (writing)
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