
Criminal Law

I. Process of Proof

A. Evidence must have relevance

1. Probative – tends to establish proposition for which offered

2. Material – tends to affect outcome under applicable law

B. Evidence cannot be

1. Privileged (self-incriminating, lawyer/client communication)

2. Prejudicial – affects outcome improperly

C. Prejudicial – 

1. “other crime” evidence – evidence of past crimes is inadmissible.  Zackowitz:  jury will give excessive weight to past crime. 

2. Exceptions – can offer other crime proof if it establishes

a) motive

b) intent

c) absence of mistake or accident

d) common plan of multiple crimes

e) identity of person charged

f) “signature” of crimes exception (Smith – brides in the bath)

g) sex crimes (p. 33)

h) Impeachment exception

D. Reasonable Doubt Standard – Burden of Proof

1. In order to convict, every fact necessary to constitute the crime charged must be proved beyond a reasonable doubt.  In re Winship.

2. Cannot quantify the doubt (scale it at all), cannot use qualitative words lending to amount (substantial, grave uncertainty).

3. Justice Shaw formulation – Jurors cannot say they feel an abiding conviction to a moral certainty of the truth of the charge.

4. Patterson modifications:  

a) P must prove all ELEMENTS of crime beyond RD

b) State defines elements in statutes.

c) State can outline Affirmative Defenses which D must prove

d) (Altered Mullaney’s seeming requirement of disproving affirmative defenses)

E. Presumptions:

1. Mandatory but rebuttable.

a) Fact X leads to infer Y, but counter-evidence can disprove Y.

b) Constitutional if over generality of cases, true beyond a reasonable doubt.  SELDOM ALLOWED

2. Permissive inferences:

a) Fact X may mean Y.

b) Consitutional if “more likely than not” true on facts of given case.

3. Mandatory, not rebuttable

a) NOT ALLOWED for elements necessary for conviction.

F. Role of Jury

1. Duncan v. Louisiana – 14th Amendment guarantees jury trial for all criminal cases that would get a jury trial under 6th Amendment if in Federal Court.

2. Shield for Guilty – jury nullification to protect against government tyranny.

3. Nullification

a) Democratic discretion, overrule majority tyranny in law (can backfire), laws no longer reflect current social standards, technical application of laws unfair.

b) BUT, leads to anarchy, destroys equal protection, dissolved rule of law.

c) Duncan  – Cannot instruct jury on nullification

d) Dougherty – No Null inst. when D asks for it

e) Fernandez – None when JURY asks

f) Ragland – power there, but must be restricted as much as possible.

g) Thomas – Judge pulled juror who admitted nullification desire.

II. Justification of Punishment / Imposing it.

A. Why

1. Retaliation – eye for an eye.  Revenge

2. Retribution – Punishment b/c he deserves it.  Morally culpable actions.  Just deserts

3. Deterrence

a) Specific – to keep THAT person from repeating

b) General – make an example of A to keep B & C from committing crime

4. Rehabilitation

5. Incapacitation

6. Denunciation

B. Popular is mixed theory of deterrence and retribution – Net gain and to those who deserve it.

III. Actus Reus

A. A voluntary act that causes social harm is required even if not in plain text of crime.

1. Mere thoughts not punishable

2. Nor status (being an alcoholic NO, but being drunk, YES)

B. Voluntary Act – willed muscular contraction.

1. Examples

a) Habit – under MPC

b) Possession – Must know possessing, and have chance to ditch

c) Uncontrollable impulse, like rage.  (Law distinguishes spasm from impulse)

2. Martin – carrying a drunk man onto a public way precludes voluntariness.

3. MPC – liability must be based on “conduct that includes a voluntary act.”  Except for “violations” – non-jail/prison crimes, like speeding.

4. Time frame of “voluntary” act important, as is statute wording.

a) Voluntary actions that are the proximate cause of the harm are required.

C. Non-voluntary acts:

1. spasm, convulsion

a) Epileptic fit causes you to drive off the road.  No voluntary act.

b) EXCEPT, if you knew about potential for fits beforehand and voluntarily drove – GUILTY.

2. Unconsciousness

a) When not self-induced, complete defense.

b) Newton – Black Panther killed cop, evidence showed could have been unconscious

3. Hypnosis

a) Dispute.  MPC finds involuntary, others say you won’t commit repugnant acts under hypnosis.

4. Sleepwalking

a) Cogdon – Axed daughter in sleep

(1) Not really “her” committing crime.  

b) Incapacitation argument?

D. Again – Self-induced states, or knowingly putting people at risk by undertaking behavior you know can lead to involuntary acts, is usually culpable.

E. Omissions - Generally not liable

1. Beardsley – man affair with chick.  She OD’s in front of him, gets no help.  No liability despite moral duty.

2. Kitty Genovese – stabbed in courtyard, 38 people heard her.

3. Argument – no Good Samaritan law

a) Mens Rea cannot be proven so easily.  

4. Except when there is a duty to act or a statutory crime for omissions

a) Statute

(1) Must file taxes, omission is a crime

(2) Failure to report a crime, at times.

b) Duty

(1) Special relationship – parent duty to care for child.

(a) Interdependence – sketchy.  Like roommates, or partnering climbers, married people, master/servant

(2) Contractual duty

(3) Danger caused by Defendant

(a) Starting fire and failing to call fire dept.

(4) Undertaking then stopping aid, leaving victim worse off.

(a) Stone & Dobinson – sister came to live with them, sick, failed to get her Dr.  

(b) Oliver – Took intoxicated man home where he OD’d on heroin.  Duty as matter of law because she assumed care of drunk man by taking him home, “isolating” him in a sense.  . . . . 

5. Medical Omissions

a) The termination of extraordinary measures is considered an omission, as if they had never begun.  Can still be contractual problem if no family authorization.  

b) Barber – Dr.’s removal of patient from life support is an omission, not an affirmative act.

(1) Passive v. active euthanasia

(2) Each “act” of life support by a machine is comparable to a manually administered aid, so terminating the machine is like no longer giving the aid, and is thus an omission.

6. Knowledge required for conviction based on omission.

a) Sometimes can punish for negligent ignorance, or even under S.L.

7. Pope – woman who took in mother not liable for watching mom abuse child to death.  Actions meet standard, but no duty for her omissions.  Mother, yes! (Misprision of a felony  - failure to report felony)

IV. Mens Rea

A. Culpable state of mind

1. Generally refers to level of state of mind required for criminal liability

2. MPC – Purpose, Knowledge, Reckless, Negligence

3. Previously meant only an “evil” mind.  Now refers to mental state required for culpability on an element of a crime.

4. Cunningham – gas meter theft.  Malicious taking of meter doesn’t mean malicious intent towards life of woman

5. Faulkner – Man burns down ship while looking for goods to steal.

6. Morissette – The court reads mens rea requirements into all elements of crime, not just actus reus.  Sets tone that intent must be shown.

B. General v. Specific Intent Crimes – old classification of crimes

1. General - 

a) Defendant “desired” to commit actus reus

b) Ex. – assault: willfully commit an act the direct and natural consequences of which would be injury to another.

(1) Required only “willfulness” towards actus reus of contact.

2. Specific – 

a) Something “extra” involved in crime other than intent towards actus reus

b) Example – burglary:  breaking and entering with intent commit a felony.

(1) Need mens rea for actus reus plus additional specific intent to commit a felony.

3. Significant in terms of “mistake”

a) Mistake of fact (even unreasonable) generally sufficient to negate specific intent mens rea.

b) Not so for general intent crimes.  

C. Common Terms

1. Intentionally

a) At common law, it is his desire/conscious object to cause harm, or he knows harm is substantially certain to occur

b) Note – Holds “purpose” and “knowledge” of MPC definitions

c) Motive is different – refers to a “why” element, 

(1) but is analogous to “intent” of a specific intent crime.

(2) Relates to defenses (S.D., justification)

(3) Sentencing

d) Transferred Intent:  Mens rea for a crime towards one person that results in actual actus reus with harm on another, the mens rea is transferred to harm on that person.

(1) Only good for one crime

(2) Doesn’t transfer from one harm type to another.

2. Knowingly

a) Knowingly causing the social harm is part of intent above.

b) This normally refers to knowledge of a material fact / attendant circumstance that is required in the offense

(1) “Knowingly importing a controlled substance.”

(2) Have to know of the presence of the substance

c) Wilfull blindness

(1) Can have imputed knowledge if one deliberately fails to investigate in order to avoid confirmation of the fact in question.

(2) Marijuana in car boot case?

3. Wilfully

a) Usually means same as knowledge under MPC.  Generally doesn’t require “purpose”

4. Negligence or Recklessness

5. Malice

a) Usually means intentionally or recklessly in causing social harm

b) Can sometimes refer to “wickedness”

D. M.P.C. definitions of mens rea – §2.02(2)

1. Purposely:  It is his “conscious object” to engage in particular conduct or to cause particular result.  Or if crime is not to conduct or results but to attendant circumstances – acting  purposely if aware of circumstances or believes or hopes they exist.

a) Subset of “intentional” under common law

b) Subset of “malice” as well

(1) See Cunningham, Faulkner
(2) Faulkner not with malice about fire, unintentional and not at all certain.  Malice about stealing!  Cannot impute malice across crimes.

c) Conditional intent – To intent to do something upon a certain condition IS a crime unless condition negates the harm of the crime

(1) Breaking into a house to have sex with a woman if she consents is not burglary, b/c no “intent to commit a felony.”  Still guilty of breaking and entering, though.

2. Knowingly: If aware that conduct is of a certain kind or that attendant circumstances exist, or is aware that it is practically certain a result will result.

a) Also a subset of “intentional,” analogous to “wilfull” - 2.02(8)

b) Subjective test – actual knowledge.  

(1) Except for Wilfull blindness

(a) Can have imputed knowledge if one deliberately fails to investigate in order to avoid confirmation of the fact in question.

(b) Jewell – chose not to look in hidden compartment while driving car in from Mexico.

(c) Civelli – Delivered cocaine envelopes, never looked in them.  Should have known.

(d) Basically a negligence std.  BIG SCHULIE NO-NO

3. Recklessly:  Consciously disregards a substantial and unjustifiable risk (gross deviation from the standard of conduct of a law-abiding person)

a) Code requires actual awareness, but some courts apply an “objective” standard that results in a negligence standard.

(1) Welansky – locked fire escapes created risk, manslaughter found regardless of actual awareness.

(2) Watch during “killing” cases.

4. Negligently:  Should be aware of a substantial and unjustifiable risk.

a) Usually require a gross negligence std, higher than civil negligence.

5. 2.02(4) – When mens rea not specific to which elements, will be held to apply to all elements.

6. 2.02(3) – When no specific mens rea, must be at least reckless.  

a) Note, not always followed.  Some Strict Liability crimes are allowed.

E. Mistake of Fact

1. Mistake as to a material attendant factual circumstance.  Is mostly a mens rea issue in disguise, as the mistake usually goes to negate any specific mental state required by the crime. 

2. Courts often exclude mistake of fact by

a) Defining intent generally, no specific mens rea requirement.

(1) Rape does not require intentionally having intercourse with nonconsenting woman, just intent to have intercourse

b) Requiring mistake to be reasonable (basically creating a “negligence” standard for mens rea).

3. Strict Liability – no mistake of fact allowed

4. Specific intent crimes:  mistakes as to the intent portion exculpate

a) Assault with intent to rape.  If mistakenly believed consent had occurred, no crime.  Mistake can be honest but unreasonable, even.

5. General intent offenses – reasonable mistakes exculpate, unreasonable do not.

a) Rape = sexual intercourse with woman not your wife who does not consent.  If you mistakenly believe there is consent, and it is reasonable, off you go.  If you are unreasonable, to the slammer.

b) Again, like above, punishes with a negligence standard.  

6. Lesser Wrong Theories:

a) In some cases, mistake will not get you off the hook if you are intending to commit a lesser crime or a lesser morally wrong act, but are mistaken and it turns out to be a bigger crime.

b) Rule:  There is no exculpation for mistake where, if the facts had been as the actor supposed, his conduct would still be immoral or illegal.  

c) Lesser Moral Wrong or Lesser Legal Wrong

(1) LMW: Prince – took girl under 18 without father’s consent.  Thought she was over 18.  It is morally wrong to take a woman without father’s consent, mistake to age won’t exculpate from LMW, guilty of crime.

(2) LLW: Olsen – Thought he was doing a 17 yr old, turnse out she was 13.  Lesser wrong is stat. rape, provides mens rea for larger crime.

(3) MPC – 2.04(2) allows for LLW mens rea, but only allows punishment proportional to the lesser crime.

7. MPC (2.04(1)) – Strictly allows for a mistake of fact that negates the required mens rea to be exculpatory

a) The primarty effect of this more modern view is on unreasonable mistakes, which allow for exculpation.

b) Philosophically fits retributive school.

c) Rape – can create some heinous scenes like in Morgan (hubby told friends that  wife would fight sex but wanted the gang bang).  Honest mistake, but unreasonable.  Required different definitions of rape. 

8. Age definitions under MPC – 213.6(1)

a) No defense of mistake for crimes against children under age of 10.  For crimes requiring age under something other than 10, D must prove by a preponderance of evidence that it was a reasonable mistake.

F. Strict Liability

1. Crimes with no mens rea requirement.  

2. Primarily public welfare crimes, without imprisonment – no moral opprobrium.  Single violation can harm a large number of people.  Collective interest over individual.   Malum prohibitum – wrong b/c prohibited, not b/c its inherently wrong.

a) Balint (Selling drugs without a revenue form)– To regulate certain acts in interest of public policy, State may define certain crimes as being at peril of actor without refuge in good faith mistake or ignorance.

b) Dotterweich – mislabeled pharmaceuticals, SL crime.  

c) traffic regulations, food & drug regs, liquour sales, pollution

3. Some malum in se crimes – 

a) Statutory rape, felony murder, misdemeanor-manslaughter

b) Disfavored, suspect. 

4. Court hesitant to extend into any traditionally common law areas

a) Morissette – D did not convert government property b/c he reasonably believed it to be abandoned.  Court says

(1) Even though the statute is silent on mens rea for all elements other than actus reus, we will impute that mens rea throughout.

(2) Especially since this is a traditionally common law crime of larceny, which requires intent.

(3) BUT, SL IS CONSTITUTIONAL, and if Congress had explicitly required that here, it would still be allowed.  

b) BUT, Staples upsets equilibrium:  gun regulations fit PW category, but court rejects and requires a mens rea. 

5. Policy justifications

a) Act is potentially very harmful to a lot of people, demands high level of care or get out

(1) poisoned food

b) Punishments often minor:  fines

c) Administrative efficiency:  easier to prosecute.

6. Vicarious Liability for SL and non-SL crimes

a) Can a person who lacks both MR and AR be guilty under vicarious liability for an SL crime?

b) Some states say sure, some say only if no large fine, some say never.

(1) No VL when SL crime involves serious punishment or imprisonment – Guminga
(a) Waitress sells to underage drinker.  She is SL, regardless of reasonable mistake.  But owner cannot be

7. MPC - §2.05

a) Allows SL, but only for “violations” – minor offenses that do not consitute a crime and are punishable only by a fine or forfeiture.  

G. Summary of punishment philosophy thresholds:

1. Liability proportional to fault:  MPC, most states based on MPC

2. Lesser Legal Wrong:  Majority of states

3. Lesser Moral Wrong:  few states

4. Liability Regardless of fault:  Rejected by MPC, widely accepted for traditional public welfare or regulatory crimes.  Totally constitutional, but illegal in Canada.

H. Mistake of Law

1. Ignorance of the law is no excuse, and will not negate the mens rea like a mistake of fact will.

a) MPC §2.02(9) Neither knowledge, recklessness, not negligence as to whether conduct constitutes an offense or as to the meaning of an offense is usually an element of an offense, so lacking such is not a defense.

2. Why?

a) in terroram – scare em away from edge.  But if you can’t see the edge?

b) Efficiency, not deterrence Util

c) Fails Retrib.

3. Exceptions

a) Reasonable-Reliance Doctrine

(1) If a person reasonably relied on an official statement of the law, later determined to be erroneous, obtained from a person or public body with responsibility for interp/admin/ enforce of law defining offense

(2) Statue later declared to be invalid, judicial decision later found erroneous (of highest court in jurisdiction), or an official interp from Atty Gen’l.

(3) NOT FROM – your own lawyer, local prosecuting atty, local law enforcement.  

(4) Albertini – Demonstrated under Appeals court reversal of arrest for previous demo.  Even though SupCt later reversed Appeals, the arrest for second demo not convictable given reasonable reliance on court’s statement.

(5) Merrero – Own interp. of statute, though very reasonable, was wrong, and NOT a defense.

b) Fair Notice

(1) Under VERY limited circumstances, lack of notice of law’s existence is a defense.

(2) Lambert – Law required felons to register, making a passive activity (not registering) a crime punishable by imprisonment.  Court found that punishment of an omission based on status for a malum prohibitum offense, without notice, was uncool.

c) Ignorance or mistake that negates mens rea – Different Law Mistakes

(1) When D misunderstands a SEPARATE law that impacts the mens rea of the offense, it can potentially negate that mens rea.

(2) Specific Intent Crimes – If the mistake negates the specific intent required for the crime, different law mistake negate whether reasonable or unreasonable

(a) Larceny = intent to steal the property of another

(i) D takes her car off mechanic’s lot after refusing to pay bill.  Technically, auto belonged to mechanic under lien law, and she committed larceny.  Her misunderstanding of lien law negates the specific intent of larceny, and she’s not guilty

(b) Cheek – crime of “willfully failing to file income tax returns.  Willfull means voluntary, intentional violation of known legal duty.”  He unreasonably believed that his wages were not income under Internal Revenue Code (different law).  SupCt said his mistake negated willfull mens rea in offense, no liability.  

(i) Note also that this is an example of language within the law defining the offense that allows a mistake of law to negate the mens rea.

(3) Under a modern approach, many crimes that would previously be general intent with collateral facts/attendant circumstances thrown in, now require a mens rea about the attendant circumstances, and a different law mistake that negates the attendant circumstances mens rea would give a similar effect.

(a) Weiss – imprisonment without authority of law = kidnapping.  D’s acted with unreasonable belief that they had authority from police officer, negated the intent regarding “authority of law.”  No liability.  

(4) General Intent Crimes – Different law mistake not a defense

(a) Rape – no specific intent required at common law, just intent to have intercourse.   

(i) A man who has non-consensual sex with a woman whom he believes is his wife, but isn’t because of an invalid marriage, has committed rape under a reasonable mistake of law (marriage validity).  No defense, still guilty of rape.

(a) Note problem – if he had been mistaken as to the fact of the identity of his wife, who was in fact her sister, he would NOT be guilty so long as the m istake was reasonable.

(b) Not likely to be an issue now, as most offenses are defined with elemental mens rea and requirement of some specific mental state as to attendant circumstances.  IS THIS REALLY TRUE!

(5) Strict Liability – obviously not a defense.  

4. MPC §2.02(9) – Neither knowledge, recklessness, not negligence as to whether conduct constitutes an offense or as to the meaning of an offense is usually an element of an offense, so lacking such is not a defense.

a) 2.04(3) – Generally no mistake of law, unless

(1) Fair notice, reasonable reliance

(2) 2.04(1) seems to allow different law mistakes.

V. Rape

A. Definitions

1. Common Law: carnal knowledge of a woman not his wife forcibly and without consent.  A traditionally general intent crime.

2. Modern Statutes:  Sexual intercourse with a woman not his wife forcibly, against her will, and without consent.  

a) No Consent may include drugged, drunk, fraud-in-the-factum, underage, asleep or unconscious, mentally disabled

B. Mens Rea

1. Common Law – general intent crime requiring only a morally blameworthy state of mind.

2. Morgan – a mistake of fact as to consent, even unreasonable, is exculpatory.  England.

3. Sherry – Lack of consent is all that’s required.  Even a reasonable mistake inadequate.  Strict Liability in Mass.

4. Most states allow for a reasonable mistake of fact as to consent – negligence standard, even though they claim to be requiring recklessness.  Seems harsh?

5. Usually this centers on what is required to show consent or lack of consent.  How did the victim behave?  Verbal actions, non-verbal actions, context all necessary.  

a) Wash – actual words or conduct indicating freely given agreement to sex.  Positive requirement?

b) MTS (NJ) what a reasonable person would believe is consent, affirmatively and freely given..

c) Watch consent wording:  is it shifting burden of proving non-consent from P to proving consent to D?

C. Actus Reus/Force element:

1. Traditionally rape requires a showing of no consent and a showing of force in compelling the intercourse.  They often, but not always merge.  Bare penetration is required for AR

2. Physical Force or threat of imminent physical force is required. ( Sometimes Fear IS sufficient)

a) Hitting, restraining, ripping clothes off.  Or threatening to hurt or kill. ( that creates fear.

b) Economic or social threats are NOT sufficient

(1) Firing, Blackmail

(2) State can get around this with consent modifications – “freely given”

c) Separate from fear – Fear as a subjective measure is inadequate without an OBJECTIVE showing of force used to overcome resistance

d) Traditionally requires something beyond the force of penetration.  (Not always anymore, In re MTS.)

3. Resistance

a) Woman must physically resist the intercourse, and have that resistance overcome by force.

b) Can vary in amount, from “to the utmost” to a reasonable response to threat perceived.

4. Examples – 

a) Rusk – Hands around the neck was sufficient “force” for rape.

b) Alston – threats to ex-girlfriend not linked to demand for sex, plus her fear, NOT force to overcome resistance to sex. No rape.  

c) Berkowitz – No consent, merely saying no, and D locking door not enough.  No force sufficient to overcome resistance of a reasonably resolute person.

5. Modern trends:

a) Reduce the force element and refine the “resistance” requirement, or eleminate it all together.

b) Pure lack of consent sufficient to show force:  Sherry – Mass. (sort of), MTS

c) Force of penetration sufficient:  In re MTS - NJ

d) Requirement of affirmative permission for intercourse

e) Scaling/separation of crimes

(1) MPC – Rape of 1° and 2°, Gross Sexual Imposition

(2) WI – Various sexual assaults from traditional force with weapon down to sex without consent.

6. MPC 213

a) oral, anal, vaginal.  Still man on woman only.

b) Force requirement =

(1) Force or threat of imminent death, harm, pain, or kidnapping to anyone.

(2)  Impairment to lower resistance, unconsciousness, or <10 years old

c) Lacks ability to get rapists in gr

D. Fraud issues

1. Fraud in the inducement not rape

a) Seduction

b) Convincing woman D is someone else

c) Telling woman sex is necessary to cure a disease

(1) Boro

d) BUT – sex with a woman who believes you are her husband, IS often rape

2. Fraud in the factum IS rape

a) Dr. claiming penetration is an instrument, when it is penis

b) Hubby fraud, as above

E. Summary of continuum of possibilities

1. Consent

a) Totality of circumstance to determine non-consent

b) No = non-consent

c) Silence = non-consent (Only aff. consent counts)

2. Force

a) Physical force or fear of such external to section act.

b) MPC test – scaling punishment to physical or non-physical threats

c) MTS – penetration is force enough for rape

VI. Homicide

A. The killing of a human being by another human being

1. Human being – a fetus must be born alive to be considered a human being.

a) Hit a pregnant woman in the stomach with a bat, if baby born alive and dies, homicide.  If baby is born dead, not homicide.

2. End of human life

a) Under common law, complete and permanent cessation of respiration and pulsation

b) Now, termination of all brain activity is also a standard for death.

c) Must occur within a year and a day of act in order to be homicide – traditionally

3. Two levels (Murder and Manslaughter)

a) Murder

(1) Common Law there was only “Murder”

(2) Statutory reform (starting in PA) gave us 1(, 2°, and sometimes even 3°

(3) Felony Murder is a component of both regimes.

b) Manslaughter

(1) Generally divided into Voluntary and Involuntary

4. MPC generally:

a) Person guilty if unjustifiably takes life of another human being purposely, knowingly, recklessly, or negligently

b) Murder, Manslaughter, Negligent Homicide

c) No year and a day policy.

B. Murder

1. Common Law tradition – Killing of a human being by another human being with malice aforethought

a) Aforethought – irrelevant

b) Malice – technical term of art for mens rea requirement

(1) intent to kill

(2) intent to inflict grievous bodily harm (GBH)

(3) extremely reckless disregard for the value of human life (abandoned and malignant heart)

(4) intent to commit a felony during commission or attempt a death occurs (felony murder)

2. Statutory models

a) First in PA, creation of degrees of murder. 

b) 1° = specific manner of killing (poison, lying in wait); wilfull, deliberate, or premeditated killing; felony murder with listed felonies

c) 2° = all else.  Namely non-premeditated intentional killings, intentional GBH killings, reckless killings, non-listed felony murders.

3. Intent to Kill Murders

a) Generally first degree depending on interpretation of “deliberate and premeditated.”  Express Malice

b) Proving Intent

(1) Natural and probable consequences Rule

(a) intend the natural and probable consequences of our acts

(b) So beating someone over the head with a bat would infer that the ordinary person doing so intended to kill the victim.

(2) Deadly weapons rule

(3) Cannot be a presumption, but only an inference.

c) Willfull, deliberate, and premeditated.

(1) willful = specific intent to kill

(2) Deliberate = 

(a) measure and evaluate the major facets of a choice or problem

(b) Implies a cool, rational evaluation of choice to kill someone versus a hot-headed impulsive killing

(c) Some states blur this into intent by putting the emphasis on the last syllable to mean “intended”

(d) As Schulie would say, what’s the point of the extra word unless you mean for it to be an independent element of the crime.

(e) So if it is separate, then it is inseparable from premeditation in requiring a TIME element.  Deliberate refers to the QUALITY of time thinking about killing

(3) Premeditated = 

(a) to think about it beforehand

(b) States that blur say “There is no time too short to frame in his mind the scheme of murder.”

(i) Carrol (PA) – formulating idea to kill is premeditation.

(ii) O’Searo (PA) – Premeditation = Intent.

(iii) Young (AL) – premeditation can be formed when pulling trigger

(iv) Basically makes premeditation a synonym for intent

(c) Otherwise, it refers to QUANTITY of time thinking about murder. (Most states)

(i) Not a specific line drawn, but an “appreciable time” to give plot a second thought.

(ii) Anderson (CA) – three part test to show premeditation

(a) evidence of planning prior to killing

(b) Evidence of motive from prior relationship

(c) Exact manner of killing supports inference of premeditation.

(iii) Anderson substantially diminished, too much required.  

(a) Perez – found premeditation when after impulsive attack, went to get a better knife.  Pre med after act began.

d) The sum and substance of intent to kill will reflect in a 1° 2° distinction.  Given the intent to kill someone (purpose or knowledge under MPC), what was the nature of the planning prior to the killing.  Was an immediate decision or blood-lust killing.  Or was it a planned killing.  Next, what regimes would produce what results.  Lastly, policy analysis of mergine planning into intent in those states that do so.  

e) Note also, 1°/2° distinction may not punish who we want

(1) Freak stabs little girl 100 times in a rage = 2°

(2) Planned mercy killing of father with ALS = 1°

4. GBH murders

a) Implied Malice by intent to harm

b) If person only intended to really fuck up someone, but victim dies, it’s a GBH murder and usually second degree murder.  Question is one of intent.  Did they intend to hurt or to kill.

c) What is GBH – injury that is grave, not trivial.

(1) Serious impairment of physical condition.  

(2) Including but not limited to loss of consciousness, concussion, bone fracture, protracted loss or impairment of function of organ/limb, disfigurement, or wound requiring extensive suturing.

d) Intent to hurt versus kill

(1) non-deadly weapon or attack

(2) Deadly weapon directed at non-vital parts of body – merges into reckless murder, though.  Same result, different path.

5. Reckless Murders – Abandoned and Malignant Heart murders

a) Implied malice by reckless indifference

b) If person’s conduct manifests a conscious, extreme indifference to the value of human life, murder in the Second Degree.  Question is one of awareness:  was the dangerous conduct that caused death done with AWARENESS of the danger/risk of death?  If so, murder-2, if not it was criminal negligence and is IM

c) What kind of risk taking leads to this – “the actor as good as intended to kill victim.”

(1) Intentionally shooting into crowd

(2) Russian roulette with known live shell present

(3) Crazy fast driving in shitty weather.

(4) Reckless omission – not feeding child for 2 weeks out of indifference.

d) Again – requires “knowing indifference about a known danger.”  gets you implied malice.

6. Felony Murder:

a) A person is guilty of murder if she kills another person during the commission or attempted commission of any felony.

(1) Going to be big.  Schulie loves to bash felony murder.  Abolished in England in 1957, never existed in Germany and France.

(2) Usually requires a list of felonies for first degree murder, all others being second degree murder.

(3) Felony either eliminates need for malice or is an implied form of malice.

(4) Stamp – man dies of heart attack during robbery.  Classice weird example

(5) Judge question, not jury.

b) Rationale/Criticism:

(1) Utilitarian: General deterrence

(a) Prevents negligent and accidental killings during felonies

(b) Encourages people to commit their felonies non-violently, more carefully

(c) But – how do you deter the unintended crime

(2) Scaling rationale:

(a) Two identical felonies, one leads to death other doesn’t, ( shouldn’t we punish the death felony more?

(b) Retributively weak.  Cannot justify punishment for a non-culpable state of mind.  If there’s culpability, punish it with actual crime.

(3) Transferred intent from crime to crime – 

(a) weak.  Look at Faulkner.  Common law allows intent for crime A to transfer to actual crime A, but intent for Crime B to a higher unintended crime C?  Never.

(4) Efficiency.  

(a) We believe the person has culpability generally, and we want to avoid the messiness of proving the nitty gritty.  Criminal has forfeited right to traditional protections of court.

(b) But wasteful - $ for no real protection.

(5) Retaliation:

(a) They suck, kill them.

c) Limitations:  BIG ACTION HERE

(1) Inherently Dangerous Felony

(a) The underlying felony must be inherently dangerous.

(b) Usually means the felony in the abstract (as writing in statute) cannot be one committed peaceably.

(c) Do not look at the specific facts of application in the case at hand

(d) Phillips:   Chiropractor convinced V to forego cancer therapy, died.  Elements of medical fraud not dangerous.  Only in this case.  NO FM

(e) Henderson:   Violent false imprisonment killed V.  FI can be effected under statute by non-violent means, thus not inherently dangerous.

(f) Burroughs – Also med fraud.  Under “conditions which can create risk of GBH, serious physical or mental illness.  Court found ONE part not ID, so its not ID as whole.

(g) Judicial narrowing of FM!!!

(2) Merger / Independent Felony

(a) Underlying felony cannot be an integral part of the resulting homicide.  The felony does not merge if the assaultive conduct involves an independent felonious purpose

(b) So pure assault/battery, involuntary manslaughter, voluntary manslaughter, assault with a deadly weapon, rape ( NO DICE on FM

(c) But, robbery burglary even with deadly weapon, okay, so long as there is a purpose other than hurting someone.

(i) But burglary requires an additional felony.  What if you enter with intent to kill, assault, rape, maim?  Generally NOT an independent purpose.

(ii) Except NY, Miller – rejects this.  Burglary doesn’t merge.

(d) Smith – child abuse not independent of homicide

(i) But Jackson – killing child during corporal punishment not merge.  Independent purpose of bending child’s behavior to conform.

(3) Res Gestae

(a) Temporal/Geographic requirement

(i) Must be close proximity of time and distance between felony and death.

(ii) Once attempt of felony starts to point where felon has finished fleeing and has reached a place of relative safety from pursuit and capture.  Inside this zone, deaths count for FM

(iii) Likewise, you are not forever tagged with potential FM geographically once you commit crime.  If you kill victim on street while leaving robbery, YES.  Run over a pedestrian 280 miles away afterwards, no.

(b) Causal aspect – felony caused the crime, or committed crime to help felony succeed.  But for and Proximate causation.

(c) Proximate Cause –  It was the felonious nature of the felony that caused the killing to occur.  

(4) Killing by Non-Felon / of Co-Felon 

(a) F1 and F2 rob store of X.  What if X kills F2, is F1 FM?  What if police shoot and kill both F2 and X?  Is F1 FM for F2?  for X?  for both?

(b) Accomplice liability seems to require killing be in furtherance of the felony, regardless of approach.

(c) Agency Approach:  Most common approach

(i) Canola – F2 and shopowner shoot each other, die.  No FM liability for shopowner’s shooting of F2.  Death of shopowner, yes FM.

(ii) FM does NOT extend to a killing that attributable to someone other than the felon or an accomplice.  Adversary to crime or bystander who kills cannot have FM imputed to felon.  Must be in furtherance of the felony.

(iii) Retributive justification:  only deserve punishment for culpable acts, or accomplice acts.  But deep analysis turns this.  Also fits with furtherance theory, no deterrence as well.

(iv) F1 not liable above for any of the killings.

(d) Proximate Cause approach:

(i) FM for any killing that is proximately caused by the felonious activity.

(a) F1 above likely guilty.  

(b) But a pickpocket fleeing when V whips out cannon and blasts away, killing bystander, likely not guilty of FM

(c) Oimen, Hernandez
(ii) What if victim was a felon?  Generally not liable then.  Some distinction between bystander/victim and co-felon as dead person based on justification of the killing in the abstract.

(e) Regardless of approach, look always to the NATURE of the killing.  Was it in furtherance of the common felonious plan?  Was it a foreseeable killing?  If no, no, accomplices probably cannot get liability.  

(f) BIG EXCEPTION – Shield cases, where innocent party is killed by another 3rd party/non felon because felon uses innocent party as shield.  ALWAYS murder (not FM) regardless of agency or prox cause – malice by recklessness.

(5) Biggest Q’s are going to start with navigating the maze of potential liabilities for FM with the limitations, spice with liberal doses of policy justifications and critiques, and end with comment on how not justified or superfluous.

7. MPC version of Murder  210.2

a) Comitted Purposely or knowingly, or

b) Comitted recklessly under circumstances manifesting extreme indifference to human life

c) No degrees of murder

d) Felony Murder comes under reckless murder:  recklessness presumed if felony of robbery, rape, arson, burglary, kidnapping, or felonious escape being committed.  

C. Manslaughter

1. Common Law Tradition  - unlawful killing of another human being without malice aforethought

a) voluntary – heat of passion killing

b) involuntary –

(1)  an act, lawful in itself, but done in an unlawful manner and without due caution and circumspection (criminally negligent homicide).

(2) misdemeanor-manslaughter – killing during an unlawful act that is not sufficient for felony murder.  

2. Voluntary Manslaughter – heat of passion killing. 

a) Provocation defense to murder, requires four basic elements

(1) acted in heat of passion

(2) passion was result of adequate provocation

(3) no reasonable time to cool off

(4) causal link between provocation – passion – homicide.

b) Passion:

(1) Usually anger, but can be any violent, intense, high-wrought emotion.

(2) Can be wild fear, desperation, jealousy

c) Provocation:

(1) Early on required one of a set list of provocations:

(a) battery, mutual combat

(b) serious crime against a close relative

(c) illegal arrest

(d) catching wife in adultery

(2) Not enough to learn/hear about adultery or be in a trivial battery

(3) Nowadays, standard is provocation that would render any ordinarily prudent person for the time incapable of rational thought, liabile to act rashly from impulse or passion rather than judgment.

(a) Maher – above definition, all potential provocation goes to jury.

(b) Thornton – shot dude bopping T’s wife in flagrante.

(4) Words are generally not enough, but slowly breaking down.

(5) NOTE – no reasonable person would kill, but we are looking for a provocation so extreme that it would temporarily make a reasonable person act unreasonably.  

(a) Objective standard – doesn’t allow for an individuals unusual susceptibility to become provoked.

(b) Some courts have subjectivized it a little in the interests of justice, giving instructions about a person “in the position of the accused.”  

d) Cooling Off Period

(1) If sufficient time has passed since the provocation, accused cannot claim sudden heat of passion as a defense.

(2) Brooding, or sequential, minor provocations with a cumulative effect (straw that broke the camel’s back) were traditionally NOT enough.  This is slowly changing.  

(3) Loosened slightly under statutes and MPC influence

(4) Judge can find adequate cooling as a matter of law, but Maher approach submits everything to jury as a factual matter.

e) Causal Connection

(1) Provocation must be the reason for the killing.  Not an attendant circumstance to a killing.  

f) Why have this defense to murder?

(1) Emotional reasons, lack strong logic.

(2) Partial Justification or Partial Excuse?

(3) Justification

(a) Provoker deserves to be injured, but not killed.

(b) Fact that you cannot transfer passion to a misdirected killing in some states implies that it is the culpable actions of the victim giving rise to the defense, making it justification.

(i) Scriva (Engl) – stabbed intervening bystander when provoked.  No defense 
(ii) Spurlin  (CA) - killed son after provocation fight with wife, no defense. 

(4) Excuse:

(a) Homicide wrong, but we understand the weakness of the killer, and excuse it partially.

(b) Killer is slightly less blameworthy than a normal killer.  

(c) Even allows for provoked killing of non-provoker

(i) Mauricio  (NJ) – wanted to kill provoking bouncer, mistakenly killed innocent bystander.

3. Negligent Homicide Manslughter – Involuntary Manslaughter.

a) Philosophical partner to Reckless 2° murder.

(1) Absence of malice here.  

(2) Look to recklessness line drawing.

(3) Malone (PA) – D played played Russian roulette, putting gun against V’s head.  2° murder.  

(4) Fleming – Drunk speeding wrong way on Interstate, killed someone.  2° murder.

(a) Malice established from conduct that was grossly reckless.

(b) Q is, what level of awareness of risk did driver have?

(c) BUT just being drunk and driving, swerving into other lane momentarily and killing someone, might only be IM, or Vehicular Homicide.

b) Lawful act done unlawfully and without due caution and circumspection.

c) Criminal negligence (or low level recklessness) standard:  A gross deviation from the reasonable standard of care.  

d) Examples

(1) Person loads a gun and fires into crowd = murder   BUT

(2) Person points and shoots gun she thinks is unloaded into crowd = IM

e) How do we define Reasonable for this?  Objective or subjective?

(1) Generally objective, as everywhere else, but with exceptions.  

(a) Blindness – yes

(b) Drunkenness – no, unless involuntary (not alcoholism, though)

(c) IQ – not in practice

(d) Basically, physical defects yes, some mental defects yes, but mostly no.

4. Misdemeanor-Manslaughter Rule

a) An accidental homicide committed during the commission of an unlawful act not amounting to a felony is IM under this rule.

b) Limitations – often limited to malum in se and not malum prohibitum

(1) Otherwise, rolling through a stop sign, where a shocked bystander wrongly believes you are going to hit something and dies would be IM!!!

c) Hard core criticized.  

5. MPC version of Manslaughter – felony of second degree.  When a person would otherwise be guilty of murder, but . . .

a) Reckless killing (without extreme indifference to the value of human life)

(1) included lesser crime to reckless murder.  

b) Killing under extreme emotional or mental disturbance for which there is a reasonable explanation or excuse.

(1) EMED – intense feelings, sufficient to cause loss of self control at the time of the homicide.  Subjective component.

(2) Reasonable Explanation or excuse – objective consideration of the actor’s reason for losing control, as considered from position of person in actor’s situation, under the circumstances as he believed them to be.

(a) Incorporates general characteristics of actor, but should exclude any idiosyncratic moral values.

(b) What the fuck does that mean.

(3) Much broader than common law provocation – 

(a) No specific act of provocation required, no category limitations.  Words could be sufficient.

(b) Subjective characterization of circumstances  - can be an unreasonable mistake about the facts.

(c) No cooling off period exception

(4) Cassassa (NY) – kills chick who dumped him earlier.  No IM under common law, gets it under MPC.

c) Criminally negligent homicide

(1) Traditional negligent homicide that is IM at common law, has its own category under the MPC, and is a felony of the third degree

(2) MPC dislikes negligence, and won’t endorse a manslaughter conviction for a negligent state of mind.  

D. Death Penalty

1. 8th Amendment requires proportionality in punishment.  

a) At common law, all felonies got death

b) Now, only murder can be punished with death

c) Coker – SupCt invalidated GA statute giving DP for rape.

2. Consitutional framework for selecting candidates

a) Open ended court discretion to grant DP unacceptable

(1) Furman – open ended discretion not acceptable.  Total discretion = wanton/cruel.

b) Too much guidance, bordering on requirements for certain crimes, is unacceptable

(1) Woodson – mandatory sentencing also unacceptable.  Mandatory = disproportionate

(2) Lockett – DP mandatory, but removable if certain factors found, unacceptable.

c) Balancing Act of guidance and discretion allowed

(1) Gregg
(2) Jurek
(3) Rules to limit the application, but unlimited opportunities for mitigation.  Seems like the only central ground.

d) Court determines this balancing act, conflict using “evolving standards of decency”  Gregg.

(1) Not from legislation or polls

(2) One part society’s contemporary values

(3) One part concept of human dignity at core of 8th Amendment

(a) Utilitarian concerns – what is necessary and useful

(b) Retributive concerns – what is proportional to crime

3. Racial Discrimination in Death Penalty.  McCleskey using Baldus study

a) A cross racial crime is 3x more likely to result in DP for offender, whether B or W.

b) Doesn’t appear that B offenders are being treated more harshly than W.

c) But we appear to have underprotection of B victims.  A W victim is more likely to have a conviction.

(1) Not racist in a sense.  Increasing protection of B victims would disproportionately increase the number of B defendants getting DP!!

d) Equal Protection Issues

(1) No purposeful discrimination to be found.  Simply disparate outcome.

(2) No cruel/unusual punishment.

e) How do you prove purposeful discrimination?

(1) In civil discrimination, only requires preponderance of evidence that it is.  (more likely discrimination than not).

(2) In McCleskey, stats show it is 60% likely he is getting DP for race (these middle ground kinds of cases).  Not enough, though.

f) Requiring Higher Level of proof for DP?  Exceptionally clear proof required.  Claiming DP is different.  Don’t want a statistical war ruling DP/punishment. 

(1) Slippery slope.  Will we abolish other penalties for disparate impact on ugly people?

g) Solution to this slippery slope – restrict DP to those crimes where discrimination not likely.  Most heinous crimes.  

VII. Burglary

A. Common Law - Breaking and entering a dwelling of another at night with the intent to commit a felony inside.

B. Collins – woman sees naked man at threshold of her window at night, thinks boyfriend, opens arms to him.  In he comes, sex.  Not boyfriend.  Not rape?  Burglary?  Where was he when she “invited” him.  Had he crossed threshold?  If so, likely “entered” with requisite intent.

C. Modern and MPC – 

1. MPC doesn’t care if permission to enter is given.  Only needs entry to commit felony

2. Most modern statutes do not care if night or day, permission or none.  Even not necessary it’s a dwelling.  

VIII. Causation

A. The voluntary act and social harm of actus reus must be linked by Causation

1. D shoots V, but V dies first from X’s stab to the heart, and the bullet hits a dead V.  D had mens rea, voluntary act, and there was a social harm.  But the act and the harm were not linked by causation.  

B. Two Kinds of Causation – Actual (but-for) and Proximate (Legal) causation

C. Actual Causation 

1. But for the voluntary act of D, would V have suffered the social harm when and as she did?

2. Encompasses direct single cause in facts

3. Multiple actual causes:  

4. Accelerating a result:  D1 and D2 both shoot V.  Each wound sufficient alone, but accelerates the other.  So each is cause in fact.  (When . . .)

5. Concurrent sufficient causes:  Again, D1 & D2 each harm V such that she dies instantly.  Each alone would have caused instant death.  (harm as it occurred).

D. Proximate Causation

1. Direct Cause:  an act that is the direct cause of social harm is also proximate cause.

2. Intervening Cause situations.

a) When does an intervening action by man or natural force take liability away from an otherwise liable actor?

b) De Minimis contribution

(1) When actor’s contribution is minimally responsible for social harm that occurred.

(2) D cuts V in non-lethal way, on way to hospital, V is struck by lightning and dies.  D has but for cause?  But no proximate cause.  

c) Foreseeability of Intervening Cause.

(1) Sometimes phrased that a foreseeable intervening cause will not relieve D of liability.

(2) More sophisticated formulation states that that responsive (dependent) intervening causes will not relieve D of liability, whereas coincidental (independend) intervening causes will.

(3) Responsive Intervening Cause

(a) Act occurring in response to D’s action.  No relief for D unless act is highly unusual or bizarre or remote.

(i) Trying to extricate from a dangerous situation

(ii) Subsequent medical care, even negligently done.  (Not grossly neg, or reckless medical care, though).

(4) Coincidental Intervening Cause

(a) Act not in response to D’s action.  Generally relief for such, unless the intervention was foreseeable.

(b) D1 robs V, leaves him on road.  Later,

(i) Car hits V.  Coincidental, but foreseeable.  Liable

(ii) Tiger escaped from zoo attacks and kills.  Coincidental and not foreseeable.  Not Liable

(iii) V robbed and killed by D2.  Coincidental, but maybe foreseeable?

(5) Arzon – D set fire to 5th floor, V died in fire independently set on 2nd floor.  Intervening cause of 2nd fire found foreseeable and causation from first fire to death not too remote?

(6) Warner Lambert – exploding chewing gum factory.  Explosion was as anticipated, but cause was not foreseeable?

(7) Kibbe – like above.  Left robbery victim on road in cold, where hit by truck.  Liable.  Wouldn’t have been liable if an airplane had crashed into him.

d) Intended Consequences doctrine

(1) Intended consequences can never be too remote. . .. . Trace the cause of social harm backwards until we find an intentional wrongdoer.

(2) D gives poison to nurse for Child V, calling it medicine.  Nurse doesn’t administer it, puts it down, other person finds it, gives it to V, V dies.

(a) coincidental intervening cause.  Not necessarily foreseeable that someone else would administer it.  But D got what she wanted.  If we trace the harm of death backwards, we find D as the only intentional actor.  Proximate Cause.  

e) Apparent Safety Doctine

(1) Like tort.  When the force of the D’s act has stopped, and there is a position of apparent safety, proximate cause will not follow further.

(2) V threatened by hubby H, leaves house on cold night.  Walked to parent’s house, didn’t want to bother them.  Slept on ground, died of hypothermia.  

(a) Note conflict – The intervening cause of death was V’s decision to sleep outside, which could be labeled a responsive intervening cause of death. 

(b) But this is trumped by the fact that she was in a position of safety, and could have gone into her parent’s house. 

(3) Because she was in a position of relative apparent safety, her action were an intervening superseding cause of harm.  

f) Voluntary Human Intervention

(1) An intervening act by a person making a free and deliberate choice that is a but for cause will often sever proximate cause.  

(2) Wife dying of cold above can also be analyzed this way.  Free and deliberate choice to sleep outside knowing it was really fucking cold.

(3) Contrast with man who escapes from burglar by jumping out window.  Not a free choice.  D likely liable.  

(4) Root:  drag racing pair.  One pulls out to pass, hits oncoming truck and dies.  Is other liable for murder or manslaughter?  Causation broken by voluntary choice of other actor.

E. MPC on causation 2.03:

1. Exclusively defined in terms of but for causation  2.03

2. Proximate cause defined in terms of actor’s culpability.  

a) If the actual harm diverges from that intended, contemplated or risked, can the actor still be said to have caused the result with require mens rea?

b) Transferred intent allowed in (2)(a) and (3)(a)

c) 2.03(2)(b) and (3)(b) – allow for an intended result proximate causation at the discretion of the jury, if result is not to remote to have a just bearing on the actor’s liability.

d) In offenses without any culpability element, causation not established unless actual result is a probable consequence of the actor’s conduct.  

(1) Might effect FM cases.

IX. Attempt

A. Inchoate crime, just short of completion but after preparation.  Two types of attempt:  complete but imperfect and incomplete. 

1. Complete but imperfect:  Do everything to commit crime but fail to attain criminal goal.  Buy, load, shoot gun at target, but miss.

2. Incomplete:  Do some of acts necessary, but desist or are prevented from completing.  

3. Obviously most controversy surrounds incomplete attempts.

B. Generally – requires purpose to commit target offense and actions making up a substantial step towards completion of target offense.

1. Specific Intent crime, even if target offense is general intent.

a) Kraft – shoot out in the interstate would have been murder if someone had died.  Extremely reckless acts, but not an intent to kill anyone.  

2. Punished as a misdemeanor at common law, as a felony today (but lesser than target offense).  MPC grades attempt same as target offense (with mitigation and exception for “life”)

3. Attempt traditionally considered an exclusive crime that required failure of attempt to qualify.  Today, considered a lesser included offense of target offense (successful offense just means an attempt that succeeded).

C. Subjectivism v. Objectivism – philosophical conflict over attempt

1. Subjectivism focuses on the mind of the criminal, and seeks to punish any attempt that shows requisite mens rea, regardless of how close attempt comes to success.

a) Danger is the guilty mind

b) Ease of enforcement without requiring specific acts

c) Danger of punishing evil thoughts alone

2. Objectivism requires objectively discernible criminal acts for punishment.  

a) Social harm doesn’t exist without criminal acts.

D. Why and How Punish Attempt

1. Utilitarianism

a) Why – 

(1) Specific deterrence - Even if we think criminals expect to succeed and are not concerned with punishment for failure to succeed as much as with punishment for success, the chance of failure is related to criminal’s fuck-ups, increasing chance of arrest IF she fucks up, so logically an evaluation of the consequences will occur and may deter.

(2) Incapacitation – subjectively, an evil mind will strike again.  Lock em up

(3) Efficiency – encourages early police intervention, protection.

b) How – 

(1) Lesser punishment encourages thought, gives incentive not to go the whole distance

2. Retributivism

a) Why – 

(1) Subjectively – they are culpable and should be punished

(2) Objectively – they harm society’s repose and order and should be punished

b) How – 

(1) Subjectively – as much as successful criminal.  Just as culpable

(2) Objectively – just deserts would encourage less crime as there was less harm.

E. Mens Rea

1. Generally, attempt is a specific intent crime requiring a purpose to commit the substantive offense.  It appears that even “knowledge” of a certain outcome is not sufficient without a purpose to achieve that outcome.  Alternative method is “parity” – same mens rea for attempt as actual crime.  MPC brings this in somewhat.  

2. Result Crimes – 

a) Require specific purpose to achieve the result

(1) Often a higher requirement than for the actual crime

(2) Shooting a gun into a crowd with eyes closed is sufficient for murder2 if someone dies, but if no one is hit, it is insufficient for attempted murder.

b) Some rationale – the idea of an actor as an ongoing threat.  If there was no specific intent, then it is not likely that failure to achieve result will result in a renewed effort.

(1) But examine certain reckless acts – the very mindset that produced the “attempt” still exists and will likely manifest again.  Drunken driving, reckless attitude towards human life.

(2) However, especially with negligent behavior, we risk absurd results when we combine a low threshold mens rea with our actus reus component – police arrest a known careless driver for attempted negligent homicide for changing lanes without using a turn signal, or for speeding.  

c) No attempted involuntary manslaughter.  Yes attempted voluntary manslaughter (try to kill in heat of passion).  No real attempted felony murder.

3. Conduct Crimes – 

a) Specific Intent again. 

4. Attendant Circumstances

a) Traditional attempt doctrine would require purpose with regards to attendant elements, which seems difficult to prove for things like attempted rape. 

b) Some would favor a straight reckless mens rea regardless

(1) So statutory rape – if reckless about age of girl, guilty of attempt (no matter SL of actual crime)

c) Others would require culpability for attempt with regard to attendant circumstances to be the same as for the successful commission of the crime

(1) In stat rape, SL about age just like real offense.  

(2) Trafficking in stolen property, if it requires recklessness about whether property is stolen, then that’s the requirement for attempt.  

(3) MPC takes this tack

d) Consider – attempted rape where mistake of fact regarding consent is made, attempted statutory rape, attempted murder of a specific class (police, federal agent).  

F. Actus Reus

1. Generally – competing needs of avoiding punishment too soon to not catch innocent or repentant and desire for early police intervention to protect society

a) Subjectivists want actus reus to attach early guilt to mens rea

b) Objectivists want to wait till acts are unambiguously criminal

c) Preparation for a crime is insufficient.  Where is the line between preparation and attempt?

2. Different Tests – all center on the policy concerns above, and reflect differing views on how close acts are to causing harm, seriousness of threatened harm, and the strength of actor’s mens rea

a) Locus Penetentiae

(1) If there is any opportunity to repent, it’s not an attempt.  Even if last act has been done.

(2) Hope v. Brown:  butcher made illegal price tags, put them in drawer for clerk to affix later.  Not an attempt, as he could still go back and renounce.  

b) “Last Act” test – 

(1) Criminal has performed every act necessary to commit target offense

(2) No jurisdiction follows this:  impossible to prevent a crime under this test

(3) Eagleton, overruled in Barker.

c) Dangerously Near, Dangerous proximity test.  TRADITIONAL COMMON LAW VIEW

(1) Actor must be close enough to completed crime that but for intervention it could be completed with some immediate subsequent movement, or is considered “dangerously close” to succeeding.

(2) Weighs nearness, greatness of harm, apprehension

(3) Rizzo – D’s driving around, looking for specific V who had money, couldn’t find him, police noticed and arrested them.  In absence of victim, not dangerously close.  Likewise, Ortiz drove around with shotgun looking for victim, couldn’t find him.

(4) Peaslee – Set up materials for arson in building.  Dangerously near success.

(5) Shoof – stole classified documents, called Soviets unsuccessfully, traveled to DC but stopped before he got there.  Wasn’t close enough to be “dangerously near.”  

(6) McQuirter – Black man following white woman, attempt to commit assault with intent to rape = intent to rape that hasn’t progressed far enough to include an assault.  Given crime, he was neaer enough to V physically to constitute “dangerously near.”  Would not be guilty under Unequivocal, but might be under MPC?

(7) Kennedy, Peaslee, Hyde, Rizzo, Acosta, Warren, Dowd, Kelley

d) Indispensible Element test – not in Schulie’s world.

(1) Actor who doesn’t have a necessary instrumentality for the crime has not yet crossed the line from preparation to perpetration.  

(2) Arbitrary, says nothing about culpability or firmness of intent.  

(3) Wood, Addor, Schurman?

e) Unequivocality Test 

(1) Attempt occurs when a person’s conduct, standing alone, unambiguously manifests her criminal intent.

(2) Brutally late standard, hard to administer

(3) Take Barker – matches to burn a haystack.  When is it unambiguous he intends to burn hay?  When he lights match near hay?  What if he is a smoker? 

(4) McQuirter would be okay here.

(5) Miller?

f) Substantial Step + Renunciation

(1) Lets Peaslee go, but catches those like Rizzo, Shoof, Ortiz, who have made progress but not come close enough.  

g) Substantial Step test / MPC – 

(1) MPC test, see below.  

(2) Focuses not on the distance left to traverse to actual crime, but on the distance traveled from pure intent to current state.  Attempt = doing something that constitutes a substantial step in a course of conduct planned to culminate in the commission of the crime.  Conduct must strongly corroborate criminal intent.

(3) Would get Rizzo, Shoof,

(4) Jackson – reconnoitered bank, had guns, fake plates, made several passes on different days, saw survaillance, split.  Still guilty.  Substantial steps.  

(5) Buffington – similary facts, but no witnesses as to intent, potential for robbing other stores nearby, other banks.  Found no intent to rob a federal bank, found no substantial step.  ???

h) Stalking statutes – solution to attempt issues even further back along chain of criminality – 

(1) Look for “intent” language.  Either too broad to be fair, or too narrow to be useful.

(2) Look for “act” language.  Again, either includes potentially harmless acts or is too narrow to be useful.  

G. Defenses to Attempt:

1. Impossibility

a) At common law, legal impossibility is a defense, factual impossibility is not

b) Legal Impossibility

(1) Pure Legal Impossibility – always a defense, even under MPC

(a) The law does not proscribe conduct or goal in question

(b) Person performing a lawful act with a guilty conscience, or performing what was previously unlawful but is no longer.

(i) Think it is illegal to throw an aluminum can in trash and not recycling.  It isn’t.

(ii) Selling bootleg liquor after repeal of Prohibition.

(2) Hybrid Legal Impossibility – Grey area issue.  Some states abolish this defense.  MPC abolishes this defense.  Subjective/Objective Split

(a) Actor’s goals are illegal, but commission of the crime is impossible due to a factual mistake concerning the legal status of an attendant circumstance.

(b) Examples

(i) D receives unstolen property he believes is stolen – Jaffe, Booth

(ii) D offers bribe to juror who isn’t a juror

(iii) D shoots a “deer” out of season that is a stuffed animal

(iv) D shoots a corpse believing it’s alive

(v) D shoots at a tree stump thinking it’s a human 

(c) The legal status of some attendant circumstance was unclear.  Property wasn’t stolen.  Human wasn’t alive.  

(d) BUT these are all recastable as factual mistakes!!

(3) Abolition has occurred in many states

(a) But risks punishment of less serious crimes

(b) But objectively difficult to prove, risk innocent punishment

c) Factual Impossibility

(1) When a person’s intended end constitutes a crime, but she fails to commit offense because of attendant circumstances unknown or beyond control.  (Notice almost total overlap with so-called “hybrid legal” impossibility.)  Mistake concerning a fact about the victim, criminal, or method of commission (danger!).

(2) Examples

(a) Pickpocket picks an empty pocket – Twiggs
(b) Abortionist starts surgery on non-prego chick – Moretti
(c) Impotent male tries to rape chick – Waters
(d) Shooting bed where victim usually sleeps, but isn’t then – Mitchell
(e) Shooting gun at V, but it’s unloaded or broken – Damms.

(3) Inherent factual impossibility – can be a defense or mitigating factor

(a) Method used to accomplish a criminal end is obviously impossible to a reasonable person.

(b) Murder by voodoo – Johnson
(c) Sinking ship with cap gun

2. Abandonment

a) The renunciation of a criminal attempt after it has begun but before target offense is consummated.

b) Not a defense at common law, but today it is recognized in some states and under MPC

c) Requires a voluntary and complete renunciation of crime

(1) Voluntary – genuine change of heart.  Not if motivated by resistance, absence of some instrumentality, changed circumstances

(a) Not raping because of victim’s resistance or please = no abandonment.  McNeal.

(2) Complete – Cannot be a postponement!

(3) Not allowed once “last act” has been performed or once any serious harm has befallen victim.  

H. MPC on Attempt  5.01

1. Mens Rea

a) Requires purpose to engage in the conduct or cause the result that is the offense

b) Two exceptions

(1) For result crimes, knowledge will suffice as to believing result will occur.  Lower standard than purpose.

(2) Attendant circumstances need only the mens rea of the substantive offense, perhaps.  Deliberately vague on this.  

2. Actus Reus

a) Act or omission that constitutes a substantial step in a course of conduct planned to culminate in the commission of the crime.

b) Substantial Step

(1) Must be one that strongly corroborates the criminal intent of D

(2) Or meets the list of specific factual circumstances enumerated

3. Attempt to Aid  5.01(3)

a) See Accomplice Liability, but generally speaking, person can be convicted of a criminal attempt even if principal never commits nor attempts to commit the crime if

(1) Aid was intended to help in the commission of the offense

(2) Such assistance would qualify for accomplice status is offense had been attempted/committed.

b) Much more inclusive of attempts to aid than traditional common law.  

4. Defenses under the MPC:

a) Code attempts to abolish hybrid legal impossibility.  Only renunciation is listed as a defense.  Impossibility exists only in how actor fails to meet culpability requirements in ¶(1)

b) Pure legal impossibility exists because the existence of attendant circumstances is not in question.  There is no language that would prosecute the attempt of an offense that is not a crime.

c) Hybrid and factual impossibility fail because if things were the way D thought, it would be a crime.  And that’s all the code requires.  

(1) Fails some objectivist tests, and can lead to absurd results where actually innocent conduct is culpable based entirely on mens rea – buying a stolen radio that isn’t stolen.  

d) Renunciation, ¶4:  Not guilty of attempt if

(1) abandons effort to commit or attempts to prevent it from being committed  OR

(2) conduct manifests a complete and voluntary renunciation of her criminal purpose.

(3) Same caveats as before regarding postponement, changed circumstances, resistance, pleas.

5. Punishment – same for attempt as for substantive crime.  1° felonies that carry life in prison are less, graded as 2° with 10yr max.  

6. 5.05(2) – allows judge to mitigate inherently ridiculous attempts that MPC might catch, like voodoo killing or acts that are all mens rea and no actus.  

X. Complicity

A. Accessories – Accomplice Liability

1. Generally

a) Intentionally assisting Principal in commission of crime.

b) Derivative Liability – Primary’s acts become Accomplice’s acts.

c) Vicarious liability:  agency theory or forfeited personal identity.

2. Innocent Instrumentality rule –

a) End-around accomplice liability problems

b) A person who uses a non-human agent or non-culpable human being to commit a crime is not an accomplice, but rather a primary.  

(1) Nominal primary is innocent of all crimes because he lacks all mens rea. 

(2) He is merely committing a crime because he was duped or coerced into committing the actus reus.  

c) Difficult with non=proxyable offenses or offenses for which actor has immunity

(1) Deceiving someone into giving false testimony.  Can he be guilty of perjury without ever offering up testimony?

(2) Hubby convinces X to have sex with Wife.  X lacks mens rea.  H is guilty of raping own wife?  Sometimes a legal impossibility.

3. Actus Reus - 

a) Types of Assistance.

(1) Physical Conduct – holding the victim, driving the getaway car, standing lookout, getting P the gun.

(2) Psychological Influence

(a) Inciting, soliciting or encouraging P to commit the crime.

(b) Very low threshold – can be applauding an illegal performer (Wilcox) or failing to assist when there is a duty to help.

(c) Cheering on a gang rape

(d) Note – under common law, there must be actual assistance, whether necessary or helpful or not.

(i) Judge Tally – intercepted telegram warning victim.  

(e) “Take off your hat and die like a man.”  - Hicks.  Maybe inciting, maybe not.

(3) Omission when you have a duty to act, with purpose of aiding.

(a) Davis - Dad watched son rape woman.  No action.  Guilty

(b) Stanciel – watched boyfriend kill daughter – guilty.

(4) Presence is not enough, nor is fleeing.  But they are evidence of assistance.

b) Amount of Assistance – under common law

(1) Conduct must actually assist in fact. –

(2) Not assistance if ineffectual

(a) Tries and fails – opens window for burglar who goes in through door

(b) Encourages man who doesn’t hear, can’t hear.

(3) But once it IS assistance, irrelevant how trivial the assistance was.

(4) Causation irrelevant.  No need to show that assistance caused anything.  

c) Can S be guilty if P is feigning crime (see below for more) – Hayes.  Appears no.

4. Mens Rea of Accomplice Liability

a) Two ways of outlining

(1) Intent to assist the primary party & Intent that primary party commit the offense charged.  OR

(2) Intent to assist primary party to engage in the conduct that forms the basis for the offense & The mental state required for commission of the offense as provided in substantive definition of crime

(3) #2 is useful in determining liability for crimes of recklessness or negligence.  

b) Major Mens Rea examples – 

(1) Feigning accomplice – Wilson
(a) S assists P to commit a crime with intent of arresting/catching P.

(b) P is guilty of committing the crime, S is not guilty because he fails the second mens rea prong under either test.

(c) Wilson might be guilty of aiding in breaking and entering, though.

(d) NOTE – only useful in specific intent conduct crimes like larceny, burglary, robbery.  Fails for things like homicide, rape, assault/battery

(2) Purpose versus Knowledge

(a) Most courts require actual purpose – some stake in the success of the crime, versus mere knowledge – but indifferent as to success or failure of crime.  Knowledge is not enough. . . .

(b)  Peoni (Learned Hand) – must associate self with venture in some way.

(c) Some would scale back to knowledge for more severe crimes. 

(i) Posner in Fountain – knowledge of murder sufficient for aiding/abetting

(ii) CA did so in Lauria case (conspiracy – hookers)

(iii) NY – criminal facilitation – knowledge.

(d) Giving purposeful assistance to someone you know is going to commit a crime whose result you neither intend nor desire is usually insufficient to make guilty

(e) Selling a gun to someone who says he is going to kill his boss.  

(i) Clearly intend to assist – sold the gun he used to kill

(ii) But Intend that killing happen?  Nope, just knew?  

(iii) But under second test?  You might have the requisite mens rea for certain lower homicides?  Under Posner test, guilty.  

(f) Gladstone – recommended a source for drugs.  

(i) No desire to see sale completed.  Just knowledge

(ii) If a prior arrangement, or stake in the sale could be shown, enough.

(g) Hicks – did he intend to encourage Rowe to shoot?  Did he even know?  Additionally, did he actually assist?

(3) Reckless/Negligent result crimes:

(a) What about crimes like negligent homicide, Involuntary Manslaughter?

(b) Second mens rea definition catches this – if you intend to assist in the negligent conduct and are also negligent as to risks, then guilty.

(c) Example – encourage P to drive really fast and run stoplights near a school at 3 pm.  Kill kid.  P is guilty of something, IM, maybe murder2.  As accomplice, did you intend the unintentional killing of the kid?  Of course not, but you had the intent that P drive recklessly, and you were yourself reckless/negligent as to the risk of killing someone.  So you could be an accomplice to the crime P is charged with.

(d) McVay – exploding boiler.  Held liable for negligent deaths as accomplice.  

(e) MPC does this.

(4) Attendant Circumstances

(a) Dressler says this is not much of an issue, but that accomplice will likely be held liable for mens rea equal or greater than that required by substantive crime committed.  

(b) Youden – not guilty of aiding D in selling at illegally high prices b/c he didn’t know they were charging a high price.  Must at least know the facts that constitute the offense, even for SL crime.

(i) Implies a knowledge std.  Must know the circumstances.

(ii) Recklessness nor negligence will do.

(c) So S helps P rape V.  P knows its rape, S thinks V is consenting.  If rape statute requires recklessness as to consent, and S is reckless, then guilty, even though he did not have the purpose to commit rape as regards attendant circumstances.  

(d) MPC Vague.

(5) Natural and Probable Consequences Doctrine

(a) If S is liable for assisting P in a crime, he is also liable for any additional offenses committed by P that are reasonable foreseeable consequences of the first offense.

(b) End-arounds all mens rea requirements, allows liability where S had no intent or contemplation of a crime.

(c) S helps P rob a bank, during which P kills a guard.  S is guilty of murder even though it was never considered and he never intended for that to happen.  

(i) However, if P takes time to rape a teller, S is likely not guilty of rape as that was not a reasonably foreseeable consequence of a bank robbery.  

(ii) Is this a wide-spread doctrine?

5. Liability in relation to Primary Party

a) Traditionally, the guilt of the Primary party had to be established before the S could be convicted.  And if P were acquitted, S was off the hook.  Not true anymore, always.  

b) Liability when P acquitted

(1) P is innocent instrumentality

(a) Not really accomplice liability.  

(b) S was primary at law, P was just a dupe. No derivative liability

(2) P acquitted on a defense

(a) Justification – Technically saying that no crime was committed, actions were good.  So S should be acquitted.  Helping P kill an attacker in self-defense, no liability

(b) Excuse – no free ride.  

(i) Saying that crime was committed, but the PARTY is less than fully liable.  It’s a party dependent defense, and may not extend to the Accomplice.

(ii) Lopez – prison escape to avoid rape.  If it was necessity, a justification, then no liability for accomplice.  But if it was duress, an excuse, then possible liability for accomplice.

(3) Acquittal for lack of mens rea:

(a) Generally no conviction, unless there is an innocent instrumentality.

(i) With no mens rea by primary, there was no legal crime committed.  (a wrong, perhaps, but no crime)

(ii) Accomplice liability is derivative, so without a crime by P nothing can be extended to D.

(b) Hayes – mirror image of Wilson.  Faking primary this time.

(i) P agrees to help S rob store.  P knows store owner, and tells him of plan to catch S robbing store.   S boosts P into store, P hands out property to S.  Caught.

(ii) No liability – P committed no crime.  He lacked the mens rea for burglary.  Without a crime by P, no crime by S.  

c) When P is convicted, can S be convicted of a greater crime?

(1) Traditionally, no.  Except for homicide

(a) S calmly helps P kill V in an uncontrolled rage.  

(b) P gets VM, S gets murder.  

(2) Conceptually linked to mens rea.  But still not accepted, as the difference in mens rea is linked to an intent to cause different social harms.  So even if S wanted to commit a greater social harm, and the actus reus allows for it, it shouldn’t happen.  Think deterrence?

6. Limits

a) Victims of crime cannot be held as accomplice to that crime, expecially if they are class of people statute was designed to protect

(1) Kidnap victims paying ransom

(2) Underage girls who solicit sex with older men cannot be guilty of accomplice to statutory rape.  

b) Abandonment – must withdraw and seek to neutralize contributions.

7. MPC on Accomplices.  § 2.06

a) 2.06(2)(a) allows for innocent instrumentality – accountable for causing innocent person to commit crime.

b) Legally accountable for conduct of another, giving rise to equal criminal sanction as another, when you are an accomplice – with the purpose of promoting or facilitating commission of offense S does the following . . . .

(1) Solicitation of P to commit offense

(2) Aiding – all the assistance from previous common law

(3) Agreeing to Aid

(a) If planning a crime, and agree to aid, accomplice.  Even if you never actually aid

(b) BIG expansion – unless agreement serves as encouragement, the common law finds no aid here.

(4) Attempting to Aid

(a) Ineffectual aid is liable – opening window for crook who goes in through door

(b) BIG expansion – common law doesn’t recognize crime of failed aid

(c) Note – double whammy when combined with Attempt (5.01)

(i) Can be nailed for ineffectual aid of successful criminal (2.06)

(ii) Can be nailed for actual aid of unsuccessful primary attempt

(a) Even if P doesn’t take the substantial step necessary for own attempt liability, the S can be nailed under 5.01(3) for conduct designed to aid in an offense that meets 2.06 even if crime is not actually attempted.  

c) Mens Rea under MPC

(1) Purpose of promoting or facilitating offense – common law approach

(2) 2.06(4) – special for result crimes:  allows for accomplice liability on reckless/negligent crimes.  Must have intent towards conduct, and substantive mens rea towards result. 

(a) FM/MisMan : can get nailed under this.  Seems wrong.

(3) Attendant Circumstances.  

(a) Ambiguous

(4) Disses Natural and Probable Consequences

(5) 2.06(7) – severs accomplice guilt from primary.  no connection.  Can be nailed for different level of a crime, or for a crime that would be impossible to commit as primary (hubby rape wife).

B. Corporations – respondeat superior

1. Corporations liable for crimes of employee when 

a) agent commits crime

b) within the scope of employment

c) with intent to benefit the corporation.

2. Corporation responsible even if it violates a strict policy, and even if corporation vigorously enforces the policy.  

a) Why?

b) Deterrence?  More care in hiring firing choice of activities?

c) Corporate culture – don’t believe policies are real, believe the culture perpetuates crimes.

3. Collective Knowledge liability

a) Courts will often impute a collective MR of knowledge to a firm on the basis of accident or negligence

b) TIME case – trucker driving while sick.  No single agent of company knew he drove when sick/impaired.  But Court found company liable  - as a whole it knew.  Negligence std.

c) Bank NE case - $9000 transactions.  No one branch had evidence of structuring, but court held liable collectively as knowing, meeting elements.

4. MPC liability – 2.07

a) 1(a) Limits liability to non-MPC statutes or violations (regulatory stuff) for which a purpose to get corps appears.  Gives traditional respondeat superior defn’s.   Due diligence defense under (5) unless the crime is one of SL

b) 1(b) Corporate ommisions.  No due diligence.  

c) 1(c) Commission of any crime, even MPC crimes, if they are recklessly (or higher MR) authorized or tolerated by management.  No due diligence defense

5. Personal Liability of Corporate Officers

a) Prevailing view is MPC §2.07(6) – Legally accountable for any conduct he performs or causes to be performed in the name of the corporation as if it were done by him.  Whenever there is a legal duty on the corporation, the agent primarily responsible for discharging that duty is legally accountable for reckless omission to do that duty to same extent if duty were personal to him.  

b) Imputing a MR of agent/corporation to the CEO is frowned upon . Gordon did it, and SupCt. reversed quickly.  

c) Even in MacDonald & Watson, officers belief that on a prior occasion an illegal act occurred was insufficient to allow imputation of knowledge of a subsequent illegal act.  

C. Conspiracy

1. Definitions

a) Common Law:  An agreement by two or more persons to commit a criminal act or series of criminal acts, or to accomplish a legal act by unlawful means.

b) MPC: A person is guilty of conspiracy to commit a crime with another person(s) if with the purpose of promoting or facilitating its commission he:

(1) Agrees with such other person(s) that they or one or more of them will engage in conduct that constitutes such crime or an attempt or soliciation to commit such crime

(2) agrees to aid such other person(s) in the planning or commission of such crime or attempt/solicitation

2. Punishment

a) Generally same level as target offense

b) Common law allows for conspiracy and target crime to both be charged.

c) MPC – merger.  No punishment for both conspiracy and target offense unless there are additional crimes of the conspiracy not yet committed

d) Conspiracy Hearsay rule – Any previous incriminating statement made by any member of the conspiracy in furtherance of the conspiracy can be used as evidence against all other conspirators.   Exception to normal hearsay which forbids X to say what Y told him about D.  

(1) Krulewitch – statements about keeping silent afterwards not in furtherance of conspiracy.  Conspiracy over.  

e) Statute of Limitations – Starts when crime is complete.  

(1) If D’s explicitly extend conspiracy to include coverup, then Statute doesn’t begin until coverup over

(2) Very strict limits on use of this coverup doctrine.

(3) May also extend if conspiracy is an ongoing, multiple crime conspiracy.  

3. Agreement

a) Implied or Express

(1) Might make clear from actions alone, circumstantial evidence, that there is agreement

(2) Unless one member turns, may have to use entirely circumstantial evidence

(3) Courts liberal on this evidence.

(a) Evidence suggesting there must have been a common plan

(b) Choreography, smooth interaction of parts.

(c) Production/Smuggling and distribution of illegal narcotics or contraband

(d) Individual testimony on individual actions can create a “web” when taken together.

(e) BUT must still show an agreement – jury question usually

(4) Anti-trust cases – requirement for agreement even looser

(a) Interstate Circuit – no agreement between theater owners and distributors.  Enough that concerted action was invited and accepted.

b) Similar to Aiding and Abetting

(1) Lots of overlap between accomplice and conspiracy.  But it is possible to do one without the other

(a) Spontaneous assistance to a criminal without any agreement, or common purpose

(b) Agreement to commit a crime,  but D1 does nothing to assist D2 in preparing or committing crime.  

(c) Obviously a stretch.

(d) Example – Judge Tally:.  Intercepting a warning telegram to keep V from knowing others were coming to kill him.  Obviously accomplice, but done spontaneously without agreement of others, or even their knowledge.  So assisting the existing people is not assisting the conspiracy (the agreement).  No conspiracy existed. 

c) No requirement of substantive crime commission 

(1) Crime need not even occur

(2) Co-conspirator may only agree to commit a part, and still be liable for whole

(a) “I’ll drive the getaway car.”

d) Feigned agreement

(1) Traditionally, no conspiracy.  It requires two or more people to agree to it.  If one of the two people is feigning, no bilateral agreement

(2) Modern model allows for unilateral conspiracy (MPC).  Person who thinks he is agreeing may be convicted of conspiracy.  “He agrees with another person” formulation allows this.  

e) Knowledge of identities of others not necessary.

(1) A agrees with B to rob bank.  B agrees with C to help as well.  Even if A and C do not know each other’s identities, may be part of same conspiracy.  

(2) But is might be necessary that they have some idea that another person is involved somehow.  

4. Mens Rea

a) Two parts

(1) Intent to agree

(2) Intent to commit object offense

b) Intent to commit object crime.  

(1) Specific Intent Crime – must have purpose to further object crime

(a) Lauria – knowledge that phone services used for hookers not enough to make him part of a hooker conspiracy.

(b) Like attempt, can result in MR higher than actual crime.  

(c) Even with Strict Liability – generally must have intended to bring about the result in question.

(2) Attendant Circumstances – 

(a) If only some elements of the crime require strict liability – the attendant circumstances – then SupCt found it possible to convict for consipiracy without purpose as to those elements

(b) Feola – conspiracy to assault a federal officer even though they had no idea he was a Fed.  

(c) MPC unclear on this.

c) Corrupt Motive Doctrine?

d) Knowledge in Supplier situations  ( a lot like accomplice)

(1) Generally not enough that someone knows his acts help further a criminal objective.

(2) To include the supplier in a conspiracy requires an intent to further the criminal end.  

(3) Stake in the venture

(a) Selling at a higher price, a repetitive relationship for criminal acts, large quantities

(b) Falcone – sugar seller to bootleggers not part of conspiracy

(4) Selling a controlled substance/illegal substanc to someone you know is committing a crime is likely to show “furtherance.”  Selling something with no legal use.

(5) Inflated Prices, Large proportion of sales

(6) The more serious the crime, the lower the bar for knowledge showing purpose.  Lauria.

e) Differing Mental States

(1) Must evaluate the mental states of each

(a) If A, B, and C all agree to break into a house, but C is just going to look around and A&B want to take stuff, then A&B have a conspiracy to commit burglary, and C is not a part of it.  He may be part of a conspiracy to break and enter.

(2) Plurality requirement – watch for absence of bilateralism (only one person in a conspiracy).

(3) MPC and modern statutes, reject this need.  

f) MPC on Mens Rea Generally

(1) Express requirement of purpose to achieve result or conduct.  

(2) Knowledge never enough

(3) Unclear on attendant circumstances

5. Conspiracy Objective – 

a) Traditionally, an unlawful objective or a lawful objective by unlawful means

(1) Result, could be conspiracy to commit act which is not a crime if committed alone.

(2) Modern view rejects this – requires act explicitly criminal.

(a) MPC only speaks of conspiracy to commit a crime.  

b) Overt Act

(1) Traditionally, the agreement was the crime.  No act required

(2) Modern world, must be some overt act in furtherance of the conspiracy.  Can be totally innocuous and preparatory.  A phone call, a map drawn.  Much lower than attempt standards.

(a) Shows firm intent

(3) MPC only requires overt act for lower grade offenses.  1 or 2° felonies = no overt act.

(4) Act of one attributable to whole conspiracy

6. Plurality Requirement

a) Traditionally, must be two or more people in conspiracy – Bilateral concept.

(1) Feigning, Undercover agent ( kills bilateralism

(2) Don’t have to find, arrest, or even convict second person (anymore).  Just show that there was a legit agreement between two or more people.

b) Modern law, MPC

(1) Unilateral – focus on culpability of actor in question.  Did he agree with someone on a criminal objective.

7. Parties to a conspiracy – who is in it and how many are there.

a) Famous cases

(1) Kotteakos – Brown brokered fraudulent loans for 31 people from govt.  Evidence indicated 8 groups, independent of each other except through Brown as broker.  Party to a single conspiracy, or smaller separate ones.

(2) Blumenthal – Owner distributed booze through 2 middlemen, who gave to 2 more, who sold to tavern owners at illegal prices.  D’s Claiming segmented chain conspiracy.

(3) Peoni – P sold small amount counterfeit $ to R, who sold to D, who passed on to innocent people.  Again, prosecutor claiming single chain conspiracy.

(4) Bruno  - Narcotics conspiracy.  Wheel conspiracy.  No evidence that center knew anyone beyond immediate contacts, or that separate parts near edge knew each other.  

b) Why Care

(1) Number of conspiracy charges.  The center of a wheel can be charged with multiple conspiracy charges or a single charge.  Can increase number of cases that must be tried, the number of times evidence must be linked to different parts.

(2) Substantive offenses- Liable for all substantive offenses committed within your conspiracy, so the larger it is the more different substantive crimes you get nailed with.  Especially an issue for the edges of a wheel conspiracy.  Or a chain is liable for everything up and down the chain.

(3) Hearsay – as said above, W may not testify that X told her about seeing D commit an offense.  But exceptions

(a) Witness to an out of court admission

(b) Out of court statement by a co-conspirator made as part of conspiracy may be introduced in evidence against all member of the conspiracy

(c) So, the structure of the conspiracy is significant – a smaller conspiracy limits the use of the hearsay.

(4) Joint Trial – all members of a conspiracy can be tried together.  It aids in conviction to lump em all together.  So the larger the conspiracy, the better.

(5) Overt Act requirement – can be used against all members of the conspiracy.

c) Structure of Conspiracies

(1) Wheel:  a common center transacting with separate spokes

(2) Chain:  Layers dealing with a single subject.  Linked.

(3) Chain-Wheel:  A really large wheel with a chain for each spoke.  Bruno.  

d) Analysis of the Structures – Common Law

(1) People in a conspiracy do not need to know the identity or the existence of every other member.  BUT, they must have a general awareness of the scope and objective of the enterprise.

(2) Wheel – 

(a) Hub usually sees the broader picture.  The problem is finding the “rim” of the wheel to join all the spokes together when they probably do not know each other or have any agreement with each other.

(b) Spokes must view their contacts with the hub as part of a plan larger than just their own hub-spoke connection.

(c) A shared, single criminal objective, not just similar or parallel objectives.

(d) Kotteakos – found no single conspiracy.  Each hub-spoke was a separate conspiracy – done and run crime, totally independent of the others, no single individual saw a larger purpose, and the individuals success did not depend on any other part of the wheel.

(e) Anderson – Abortionis who hired “finders” to secure abortion seekers for him.  Single conspiracy.  Ongoing relationship with the hub for each spoke, common objective since their ongoing success depended on all the others also succeeding.  

(3) Chain – 

(a) Easier to prove.  Just need to show an interdependency between segments of the chain.  Are upstream segments interested in the success of the downstream segments.

(b) Peoni – No chain.  Multiple Conspiracies.  P sold small number of bills to next link, no concern with further parts.  No repeat business, no stake, no need for those further down.

(4) Chain-Wheel:  Bruno

(a) How to rim the wheel?

e) Model Penal Code – 

(1) §5.03(1)  Unilateral approach.  5.03(2) defines the appropriate linkages – If A conspires with B, and knows that B is conspiring with C to commit same crime, then A conspires with C whether he knows C or not.  

(a) Same crime – requires a more specific focus on an act, not a broad sweeping crime.

(2) So given Bruno like facts:  A agrees with B that A will import in violation of statute X.  A & B agree that B will find retailers to sell in violation of Y.  B finds C, and then later D, and agrees that they will sell in violation of Y.

(3) 4 agreements:  A&B violating X, A&B violating Y, B&C violating Y, B&D violating Y.  

(4) Add ¶2 to supplement links, and A’s knowledge of B’s actions links A to C and to D to violate Y.  But C is only linked to B, as is D, and neither is linked to each other.

(5) Totals:

(a) A with B on X, A with B,C,D on Y

(b) B with A on X, with A, C, D on Y

(c) C with B on Y

(d) D with B on Y

(6) Notice the unilateral nature of conspiracy creates these one-way streets of conspiracy where a given agreement is not commutative.  Under common law, once we believe Hub is linked to a spoke, the spoke is commutatively linked back to the hub.  Not much wheel action with the MPC then.

8. Objectives to a conspiracy – how many crimes means how many conspiracies

a) Common Law

(1) Braverman – loose standard looking at the agreement to see how many different crimes it encompasses.  Just because there are several crimes or different laws in question does not automatically mean multiple conspiracies.

(2) Did the agreement include multiple crimes as an objective or did they meet anew each time to plan a crime.  Did they disband and reform?  Did they have an ongoing agreement to commit multiple crimes of X and randomly do Y – 2 conspiracies.

b) MPC

(1) Multiple crimes = 1 conspiracy if it is the object of the same agreement or of a continuous conspiratorial relationship.

9. DEFENSES

a) Impossibility Defense

(1) Rejected.  No defense of legal or factual impossibility allowed.  

(2) Conspiracy is about intent, attempt is conduct.  

b) Abandonment

(1) Common Law – no abandonment once agreement or overt act.  Once a crime has occurred there is no undoing it.  

(a) BUT – can avoid liability for substantive crimes of conspiracy if a party abandons, and communicates that to other parties.  Some require party to dissuade conspiracy from action.

(2) MPC – renounce criminal purpose and thwart the success of the conspiracy and you have an affirmative defense to conspiracy – demonstrate a complete and voluntary renounciation of intent.

10. Wharton’s rule – 

a) Crime requiring by definition 2 people to commit cannot be a conspiracy of 2 people

b) Bigamy, adultery, incest, sale of contraband (buyer/seller)

c) Can get around by having >2 people., or if 2 people aren’t the ones involved in the offense.

d) Doesn’t exist in MPC.

11. Liability for the substantive crimes of others.  Compare to accomplice liability.

a) Accomplice liability is for the substantive crime.  There is no “accomplice” crime

b) Conspiracy is a separate crime, requiring only the agreement.  But there is also a possibility of being convicted of substantive crimes done in furtherance of the conspiracy, whether you meet accomplice liability or not.

c) Pinkerton Doctrine:  A party to a conspiracy is liable for any criminal act committed by an associate if it (1) falls within the scope of the conspiracy or (2) is a foreseeable consequence of the unlawful agreement.

d) Biggest divergence – open ended conspiracies

(1) Large wheel conspiracy of hookers.  Each hooker is liable for each hooking act of every other hooker, whether they knew them or not.  

D. RICO

Defenses

E. Justification versus Excuse – Generally

1. Justification says that the act itself, otherwise criminal, is okay.

a) Killing in SD is okay, there is no moral blame for the act.

b) Moral Forfeiture, Moral right, public benefit

2. Excuse says the act is wrong, but the actor is not to blame (completely).

a) Insanity makes actor not morally culpable for the wrongful act

b) Deterrence, Causation/retribution

3. Mistake of fact issues

a) Reasonable mistake of fact is okay with a justification defense.

b) If unreasonable, mistake with SD will lead to some homicide charge.  

c) Critique – the act is not justified, how can it be justification defense and not excuse

d) Pro – why is it outside the realm of the justifiable b/c it was a mistake.  If all reasonable efforts would lead to the belief held, isn’t the act on its face justifiable.  

4. Why the difference

a) Retroactivity – what’s justifiable at commission is always justifiable even if law changes.  An excuse that changes before trial is no longer available.  Excuses are not directives for guidance.  No one behaves in relieance on an excuse.

b) Accomplice – an accomplice to a justified act is not liable.  One to an excused act may be liable.  

c) 3rd party conduct – a 3rd party can do anything the actor could for justified act.  Not for excuse

d) All about the personal nature of an excuse defense and the globalnesss of just. for the act itself. 

F. Self Defense

1. Generally

a) Common Law – a person not an aggressor is justified in using force upon another if he reasonably believes such for is necessary to protect from the imminent use of unlawful force by other upon him.

(1) SD deadly – must

(a) Imminence

(b) Threat of unlawful deadly/GBH force

(c) Necessary to kill to protect self

(d) All beliefs are objectively reasonable.  

(e) Cannot be the aggressor

(f) Some states require you to retreat to complete safety when you can

(g) But not from your own abode.

b) Necessary, Proportional, Reasonable

(1) Cannot use deadly force to repel non-deadly attack

(2) Cannot use deadly force for a deadly attack if a non-deadly response will suffice

(3) Must be an objectively reasonable belief about the situation.

2. Deadly Force in Self Defense

a) Deadly Force – force likely to cause GBH or deaeth

b) Non-Aggressor limitation. – an aggressor has no right to self defense.

(1) Aggressor – affirmative act that reasonably causes an “affray foreboding injurious or fatal consequences”

(a) Name calling insufficient

(b) Whipping out a gun or knife, YES

(2) Exceptions – 

(a) Aggression with non-deadly force that is met with deadly force:

(i) If you get in a fist fight, and someone pulls out a gun, you have not forfeited your right to SD.

(b) Retreat/Withdrawal from fight. – Must be communicated clearly to opponent or he still has right to defend himself against you and you cannot do anything.  

(c) Adultery doesn’t appear to be a forfeiting “aggression.”  Not anymore.

(3) Peterson – X stealing wipers, comes at D with jug wrence, D gets gun, X leaving, D points gun and provokes, X comes at him again, D shoots.  D provoked the final tete de tete, no SD.

(4) MPC - §3.04 (2)(b)(i) – commentary

(a) (2)(b)(i) gives no right to use self defense when deadly force aggressor provokes response.  BUT

(b) Use of deadly force to respond to deadly force should be available if non-deadly aggression is used.   (1) gives license to force versus unlawful force.  (2) doesn’t refute deadly v deadly when aggressor just picks a fight.

(c) There is also a safe retreat rule.  But you are only required to do that if it is a safe retreat.

(d) “Same Encounter” language – allows for a communicated retreat, and if subsequent aggression by other occurs, whole counter is reset and you can blow him away.

(e) SEE below – MPC stuff

c) Necessity – Deadly force cannot be used unless it is necessary.

(1) Retreat:

(a) Majority of  states require you to retreat when there is available a place of complete safety instead of deadly force.

(i) In other words, no deadly force unless there is no way to avoid it, by non-deadly means or by retreat.

(ii) Must be completely safe AND

(iii) Defender must be aware of it.

(iv) So not always a reasonable thing to require.

(b) MAJORITY – seems to require retreat.  But this is recent.  

(i) 18 states do not require retreat.

(2) Exceptions to Retreat – 

(a) Castle exception

(i) A man’s home is his castle, no duty to retreat from aggression

(ii) Or from his business office

(iii) Tomlins – Father kills son.  SD okay.

(b) What if aggressor is a co-dweller (wife, kid, hubby)?

(i) Split – some find it irrelevant.  

(ii) Fits BWsyndrome.

(3) Field – conviction overturned when a warned D saw his attacker hobble towards him, waited, and when V got close and pulled out a knife, D shot him.  No duty to retreat until attacker close, not to be driven off street.  Jury Q

d) Threat – Immenent, unlawful, and deadly

(1) Imminent:  Immediately, at once, upon the instant.  

(a) 
Not so if a threat of later harm, even certain harm, is made

(b) 
Hurts BWsundrome, hard to prove imminence when someone is sleeping.

(2) Unlawful – 

(a) Cannot be used against any justified force.

(b) cannot use it against a cop performing duties

(c) Might be able to use it against excessive police force.

(d) Force that would be excused (cause it’s a kid or a loony) is still unlawful.

e) Reasonable Belief

(1) Objectively Reasonable

(2) What if Honest but unreasonable?

(a) Imperfect Self Defense – Voluntary Manslaughter, some grade it IM.

(i) MPC – allows a purposeful killing done with reckless or negligent knowledge of elements surrounding the crime to be a negligent homicide or reckless homicide.

(a) 2.02(10), and see murder.

3. Imperfect Self Defense –

a) If some of the elements of self defense are missing, some states allow for an imperfect defense resulting in manslaughter.  Two Versions

(1) A non-deadly aggressor subject to a deadly response must retreat before using deadly SD or be subject to imperfect SD.  – odd

(2) An unreasonable belief that killing is justified results in manslaughter.

(a) belief that deadly force is coming

(b) belief that deadly response is necessary

(3) Reason:  no malice present.  But recklessness?  implied malice.  

4. Rationale for Deadly Force – 

a) Utilitarian – someone has to die, might as well be the aggressor.  more useful.

(1) Unsure that the more useful party is always the winner

(2) Deterrence also suspect – we assume those attacked will fight back, no added deterrence by sanctioning it.

b) Forfeiture – aggressor lost right to life

c) Right to security in self – repel unlawful force

d) Morally superior to aggressor

5. More on  Reasonable Belief and Reasonable Person.

a) Objective reality, as said above.  But problems occur

(1) Goetz – should he be judged by a reasonable man who has been mugged befre, knows the subway.  Race issues?

(2) Wanrow – should it be a reasonable man or woman.  On crutches, weak, diminutive woman?  Or should she be held to the same standard as me?

(3) Once we go down this road, where do we stop?

(a) Imbeciles, those with short temper?

(b) Or can we allow for reasonable character traits in subjectivizing our reasonable man

(c) We have no problem allowing for a blindness, or obvious physical deformity in other areas?

(4) This starts to border on excuse for unique characteristics and not justification – and leads to absurdities: the reasonable racist.  

b) Solution – “reasonable person in the actor’s situation.”

(1) Deliberately vague.  

(2) But not a wholesale subjectivization, but allows for relevant knowledge of D, physical attributes of all involved, prior experiences.

(3) Result on Battered Women?

6. Battered Woman Syndrome

a) Killing of a repetitively abusive spouse – sometimes during a battering incident, sometimes during a “lull.”  It is the lull cases that are hardest to deal with.  

(1) Can she use the testimony to show an honest belief that force was necessary?

(a) Kelly – yes.  Goes to show why she couldn’t leave but felt she had to stay, and still felt a real fear of bodily harm.

(2) Can she use testimony to she reasonably believed actions were necessary?

(a) Kelly – no.  Relevant but prejudicial.

(3) Is she entitled to SD jury instructions without some showing of objective, aggressive acts by V at time of killing?  (imminence)

(a) Norman – no.  

(4) What about solicitation of a third party to kill the batterer.  

b) Jury Instructions – 

(1) Generally No on lull cases, NO on hired killer cases.  (necessity?)

(a) Norman – No imminence, no instruction on SD without a free-standing showing of immediacy.  The use of necessity to show imminence not allowed.  She did not even have a subjective belief in an imminent threat.  

(b) Schulie – Seems to imply that the learned helplessness of BWS makes an even stronger case for contract killing by necessity because it reinforces the passivity and need for outside help.

c) Evidence – 

(1) BWS goes through escalation of minor beats to acute battering incident, to contrition, and repeat.   Women have low self-esteem, and suffer from learned helplessness.  They stay, not leave.

(2) Want to use evidence to show subjective belief that V would kill her, and the objective reasonability of this belief to a person suffering BWS

(3) Even as a generally accepted phenomon, courts must determine the prejudicial value of this information.

(a) Kelly – found it too prejudicial.

(b) And reasonable person std is not an expert standard

(i) Applies more to “excuse” idea.

7. When Good Self Defense goes Bad

a) Shooting V in SD, miss and kill X.  SD?  Transfers over – reasonable, then justifiable.  

b) Resisting an unlawful arrest:

(1) Generally – may use as much force as is reasonably necessary, short of deadly force.

(2) Today, not probably necessary nor a good idea.  Some states have abolished this defense.

8. Model Penal Code on Self Defense  §3.04

a) Generally able to use force believed immediately necessary to protect self against exercise of unlawful force by other on present occasion

(1) Objective reasonableness not here, but in 3.09, and it covers everything.

(2) “immediately necessary. . . . on the present occasion.” (  seems to allow force sooner, rather than when “imminent.”

(3) No use of force against unlawful arrest, but can use force against excessive force in arrest.

b) Deadly Force  ( all definitions for jusitification defenses are in 3.11)

(1) Force used for the purpose of causing or that actor knows to create a substantial risk of death or GBH.  Broader than common law – allows a purpose of killing without high probability of outcome to be deadly force.

(2) Permissible Use:

(a) Not allowed unless v. death, GBH, forcible rape, kidnapping

(b) Even if permitted, not allowed

(i) Aggressor who uses deadly force, provokes deadly conflict.

(a) But provoker of non-deadly force not excluded (still liable for aggression, though)

(b) “Same encounter” limit – if you retreat (even deadly force) and break off, and other keeps coming with deadly force, right to blow him away.

(ii) 
Retreat possible – If you know you can retreat safely you must rather than use deadly force.

(a) Not from home or place of work

(b) Like common law.

(c) EXCEPT – must retreat to gain new right of SD as former aggressor & co-worker exception.  No DF when can retreat on coworker (but not co-resident.)  

c) Mistakes – 

(1) Initially all defenses evaluated in terms of subjective beliefs

(2) 3.09 applies reasonable std.  If D is reckless or negligent in the facts regarding justification, he cannot use justification for any crime with a R or N MR.

(3) Example:

(a) D kills V based on a negligently unreasonable belief that V was going to kill him.  D cannot use SD against a crime with negligence MR, like IM.

(4) Practical Result – imperfect SD. 

G. Defense of Property

1. Generally – discourage force to defend property

a) May use non-deadly force to prevent an immediate unlawful dispossession.  But never deadly force.

b) Often, the lawful, proportional resistance of force will lead an aggressor to raise his force to “deadly force”, where all your normal SD defenses kick in.  But the privilege is based on SD, not DOP

c) Cannot use force to re-possess property, unless done IMMEDIATELY following the dispossession.  

2. Defense of Habitation – one’s castle

a) Deadly force may be used to defend one’s home.  Split authorities . . .

(1) Early Common Law

(a) May use DF if one reasonably believes it is necessary to prevent an imminent and unlawful entry into one’s dwelling.

(b) Wide scope – nature of threat irrelevant.

(c) Can kill drunk neighbor Joe as easily as armed burglar

(2) Middle Approach

(a) Can use DF if one reasonably believes that person intends an unlawful/imminent entry, intends to injure an occupant or commit felony, and deadly force is necessary to repel intrusion.

(b) A lot like Peairs – LA statute requires reasonable belief that intruder is likely to use any unlawful force against person in dwelling while burglaring.  Peairs shot Japanese kid based on belief.

(3) Narrow Approach

(a) Can use DF if one reasonably believes intruder intends an imminent/unlawful entry, intends to GBH/kill or commit a forcible felony within, and DF necessary to prevent intrusion.

(b) Note, the threat must be a deadly threat.

b) Observations . . . .

(1) Force after intruder enters. . . .seems to be mostly SD privilege, not a property privilege.  But courts split.

(2) Differences in approaches. . . not so significant.  All based on a reasonable belief of what a potential intruder will do.  A night time break in at home leads to an almost de facto reasonable belief of violent intent – and a perogative to blast away.  Not so likely if burglar breaking into a commercial establishment.  

(3) Relationship to SD, Law Enforcement (LE)

(a) Broader than SD, need not believe imminent deadly force is coming.  Can kill sooner for less.

(b) LE – similar.  killing to prevent a felony.

3. Spring Guns

a) Common Law – may be used where the intrusion is, in fact,such that the person, where he present, would be justified in taking the life or inflicting GBH with own hands.

(1) Reality test – in fact – based on the facts of the intrusion, not the reasonable beliefs the person would have had if present.  

(a) Spring gun killing an  intruder whose a cop gets no defense that a real owner making a reasonable mistake would get.

(2) Ceballos – intruders looked in window to be sure no one was home, went in, got it in face.

(a) No DOP – cannot use deadly force to defend property

(b) DOH? – maybe if the garage in question could be considered a “home”  BUT court rejects this theory under the statute for DOH it requires a felony committed by violence or surprise, and burglary was not considered this by court.

(c) Mostly a policy decision to deiscourage spring guns.  

4. MPC  §3.06

a) Permissible use of NONdeadly force  3.06(1)(a), (b)

(1) to protect property- necessary to keep someone from taking it away. (a)

(2) to recapture property –  can reenter land or recapture personal property with nondeadly force if you believe the property was unlawfully taken, you use it immediately after dispossession, OR you believe other person has no claim of right (b)

(a) Note small expansion of rights of hot pursuit. – 

(3) Limitations are in 3.06(3)a-c:  cannot use force 

(a) Unless first request to desist, unless useless, harmful to self, other or property.

(b) To eject trespasser if it will expose him to risk of GBH

(c) If both parties have a claim of right – don’t fight about it.  

b) DEADLY force – prohibited with two exceptions  3.06(3)(d)

(1) Dispossesion of dwelling

(a) Intruder is seeking to dispossess with no claim of right, and such force is necessary to prevent this.

(b) Note no physical harm requirement, but cannot be merely to repel an entry.  It must be a dispossession.

(2) Prevention of serious property crimes.  

(a) If one reasonably believes the other person is attempting arson, burglary, robbery, felonious theft or property destruction, and deadly force is immediately necessary to prevent it, then he can use DF if EITHER

(i) other person has used/threatened deadly force previously on him/other

(ii) nondeadly force would expose him/other to risk of GBH

(b) Broad deadly force for defense of property – no immediate real fear of harm necessary.  

(3) No spring guns allowed.

H. Law Enforcement

1. Law enforcement officers can use nondeadly force with a resisting criminal, up to the point necessary to enact the arrest.  If criminal tries to GBH/kill in resisting, can use DF on him. – Durham
2. Garner – Fleeing suspects.

a) When a fleeing suspect poses a significant threat of death or GBH to officer or others, and such force is necessary to make arrest or prevent escape, then

b) CAN use deadly force.

3. This is a restriction on the old common law rule of deadly force for any suspected felony.  

a) Forfeiture, death pen for felons, all justified.  

b) New rule, 4th amendment unreasonable S&S limit is rationale.

I. Necessity

1. Choice of evils justification – last resort justification.  When nothing else works, try this.

2. General principles under common law

a) Face clear and imminent danger

b) Must reasonably expect action will be effective in abating danger

c) Must not be an effective legal alternative for averting the harm

d) Harm caused must be less serious then harm avoided

(1) Balanced by what was reasonably foreseeable at time of decision

(2) Given facts as they appear, objectively correct decision?

e) Must not be a choice the legislature has already made in the statutes

(1) Medicinal marijuana for necessity is a nono.

f) D must come to the situation with clean hands.  

3. Three Limitations SOMETIMES in play

a) Limited to natural emergencies (non-human)

b) NEVER for homicide

c) Only for protection of person or property.

4. Generally not allowed for indirect civil disobedience cases

5. Dudley & Stephens – seems to limit necessity to non-homicide cases

a) But their case was non-imminent, only probable

b) Selection bothered them – picking youngest, not doomed

c) Misfeasance/Nonfeasance problem

d) So might allow for a truly neccesitous homicide.

6. Morally:

a) Utils – clear yes.  Lives saved

b) Negative – moral imperative not to take innocent lives through conduct?

c) Excuse rather than justification works?

7. MPC on Necessity – 3.02: Choice of Evils Doctrine

a) A persons conduct is justified if

(1) He believes his conduct is necessary to avoid harm to himself or another

(2) the harm to be avoided is greater than that sought to be avoided by the law prohibiting his conduct

(3) No legislative intent to exclude such conduct in such circumstances plainly exists.  

b) Different than Common Law

(1) Rejects “imminency”

(2) Does not require “clean hands”

(a) 3.02(2) does take away defense for R & N crimes if he acts that way in bringin about the problem or in evaluating the balance of harms.  Just like other justification defenses.

(3) GENERAL applicability – no limit to natural events, could theoretically be used for homocides.  

8. NOTE – no reason why a third party cannot use the necessity defense!!

9. AND – cannot take organs by necessity to produce net gain.  Rights trump Utilitarian concerns.  

10. Kadish blurb – Rights > lives in aggression, lives > rights in bystander/nonagressor cases.

a) But why can’t we take organs?

J. Duress

K. Insanity

1. Competency to stand trial –

a) If you cannot understand the proceedings or participate in defense by mental defect or disease, no trial, conviction, or sentencing so long as incapacity endures

b) Some forcible med’s to get this. 

c) Can’t execute while incapacitated so.

2. Rationale – 

a) Utilitarianism:  No deterrence, but get incapacitation

b) Retributivism – just desert requires a moral culpability which is lacking in loonies

3. Mentally ill v. Insane – Insanity is a subset of mentally ill.

a) NOT INCLUDE – addicts, obsessive compulsives, sexual deviants, personality disorders, bipolar?

4. Burden of Proof at trial

a) Now, D’s must prove insanity by clear and convincing evidence

5. Tests

a) M’Naghten:

(1) It must be clearly proved that at the time of committing the act, the party accused was labouring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that he did not know he was doing what was wrong.

(a) Purely cognitive – didn’t know what you were doing, or that it was right/wrong

(b) Know – formal cognitive, or deeper cognition.

(c) Legal or morally wrong? 

(i) What if god tells you to do something legally wrong?  You think it is morally right?

(2) Criticisms

(a) No degrees of incapacity – only complete lack of cognition applies

(b) Ignores violitional defects, or defects that cause lack of control

b) Irresistable Impulse Test

(1) Addition to M’Naghten

(2) Insane if, acted from an irresistible and uncontrollable impulse; OR lost the power to choose between righ and wrong, and to avoid doing the act in question, as her free agency was at the time destroyed; OR that the defendant’s will has been otherwise than voluntarily so completely destroyed that her actions are not subject to it but beyond her control.

(3) “Would have done it even if police present”

(4) Criticisms:

(a) Requires a total incapacity, like M, but of violition.

(b) If you can show someone DID resist (like a slow building obsession) then it’s not irresistible.

(c) “Line between an impulse not resisted and an irresistible impulse si no sharper than that between twilight and dusk.”  Lyons
c) MPC test  § 4.01

(1) If, at the time of the conduct, as a result of a mental disease or defect, she lacked substantial capacity to 

(a) appreciate the criminality or wrongfulness of her conduct

(b) to conform her conduct to the requirements of the law

(2) Revised combo of M’Naghted and II, but with gradation not absolute incapacity

(a) “Substantial capacity”

(b) “Appreciate” rather than know gets deeper cognition

(3) Criticism –

(a) As a result of Hinckley, condemned for being to easy.  BS

d) Durham

(1) Insane if unlawful act was product of mental disease or defect.

(2) Must prove illness, then show causal link to act.

(3) Criticisms

(a) TOO FUCKING EASY – let shrinks expert testimony rule the day.

(b) Excluded morally blameworthy actors – totally know wrongful act committed, could have controlled it.

6. Effect of an NGRI acquittal

a) Involuntary commitment to a loonybin

b) Commitment

(1) Jones – automatic commitment with reviews every 50days

(a) Issues of WHO must raise the review, potential for him to disappear

(b) No guarantee of release until he shows by a preponerance of the evidence that he is no longer dangerous or mentally ill.

(c) Irrebutable presumprion of danger

(d) No longer allowed in most states

(2) Immediate Release model

(a) Presumption of release upon acquittal, in practice, an immediate civil commitment procedure

(b) Prove by clear and convincing evidence that he’s insane.

(c) Can be hard to commit someone

c) Release

(1) In most states, the length of stay is until you are cured, 

(2) And the burden of proof, preponderance or clear & convincing, is on inmane to show he is no longer insane.

(3) It is not unconstitutional to keep someone longer than they would have served in prison, Jones, so long as they are still suffering from the insanity that got them committed.

(4) Seems weird, but meets reason for whole NGRI, cure.

d) No execution of loons

7. Abolition of Insanity

a) Reasons

b) Methods

(1) Montana – no insanity plea, but if mental disease or defect cancels requisite mens rea then no crime.

(a) Korell – paranoid delusions, tried to kill boss, convicted.

(b) Can people be clearly insane but form the requisite intent?  Mother drowning demonically possessed child.  Other delusional responses.  

(2) WA – total abolition.  Probably unconstitutional

8. Policy thoughts on Abolition

a) Think about what is appropriate for punishment on retributive and deterrence grounds.  Do we want to punish these delusional but otherwise culpable people?  Incapacitation.

b) Societal measure – value society > individual

(1) Fear of faking:  - only marginal effect.  Bulk are real, get punished.

(2) Does society trust system less when it thinks it’s unfair, punishing unblameworthy people?

(a) Flip side – a society that sees Hinckley and feels the margins represent the whole will feel the system is manipulated, and abolition/overinclusion will make them feel it is more fail, just.

L. General Principles of Criminal Responsibility

M. ‘


