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§ 1.  The Determination of Criminal Guilt

Crime:  An act/omission prohibited by law for the protection of the public, the violation of which is prosecuted by the state in its own name, and punishable by fine, incarceration, other restrictions upon liberty or some combination of these (MPC §1.04(1))

I. The Requirement of Proof Beyond a Reasonable Doubt

(1) Malum in se – Crimes inherently dangerours, bad, or immoral in themselves.

(2) Malum prohibitum – Those acts prohibited as necessary to regulate the general welfare (e.g. traffic laws).

B. Due Process – Generally, ( has the burden of proof and must proof all elements of a crime beyond a reasonable doubt. In re Winship.

C. Element of Crime Cannot be treated as ‘Matter of Law’ – Related to (’s 6th Amend. Right to Jury Trial – Prosecution must prove to the satisfaction of jury all elements of the crime beyond a reasonable doubt ( treating an element of the crime as a matter of law and withdrawing it from jury consideration violates (’s right to due process/jury trial.

D. Burdens allowed on ( - If not an element of the crime, but relates to defense:

(1) Burden of going forward with evidence – ( must produce evidence supporting the defense before the jury will be instructed on the defensive matter

(2) Burden of proof or persuasion – Due process permits placement of burden of proving a defense on (, even if burden is quite high (Martin v. Ohio – self defense proof on ( ok; Leland v. Oregon – insanity beyond reasonable doubt on ( ok.)

E. Presumptions/Inferences Modifying Burden of Proof
(1) Presumptions – Shifting burden of proof – A presumption concerning elements of the charged crime is likely to be regarded as having the practical effect of relieving prosecution of its burden of proof ( violating due process. (Sandstrom v. Montana)

(2) Permissive ferences – Ultimate fact must ‘more likely than not’ flow from proved fact – A ‘permissive inference’ rather than a presumption is used if jury is told that it may, but need not, infer one fact from another.  A permissive inference does not violate due process if ultimate fact more likely than not flows from the fact prosecution proved.

F. Homicide Prosecutions – Provocation  to distinguish manslaughter from murder

(1) If malice is ‘presumed’:  Mullaney – If malice aforethought required for murder is ‘presumed’ from the killing of the victim and ( must prove that he acted in passion ( due process is denied.

(2) “Extreme emotional Disturbance” under modern statutory scheme – Patterson – Due process not violated by placing on the ( the burden of proving by a preponderance that he killed under the influence of an extreme emotional disturbance for which there was a reasonable explanation.

a. If Murder requires proof of a meaningful mens rea, as in Patterson, the additional facts – heat of passion/provocation – distinguishing murder from manslaughter are in a meaningful sense ‘defective facts’ on which the burden of proof can be placed on (.  In Mullaney, the mens rea required for murder was ‘presumed’ and the facts distinguishing manslaughter/murder were not really defensive because prosection was not required to make any meaningful showing.

II. Plea Bargaining

A. Justifications for Plea Bargaining

(1) Prosecutor’s Reasons for Plea Bargaining

a. Odds Bargaining – D.A. not sure if he can get conviction for higher crime.
b. Cost Bargaining – Reduces volume of caseload ( saves time/money
c. Underground Discretion – “Do the right thing”
d. Information Bargaining – Use evidence from one ( to convict another (“Turn State’s evidence.”
e. Relationships with Defense Attorneys – Looking for favors or developing reputation.
(2) Defense Attorney’s Reasons to Plea Bargain
a. Odds Bargaining – Vectoring risks of litigation
b. Costs Bargaining – ( has a right to trial and the right to inflict costs on tax payers ( if you lower sentence ( ( will lower tax costs.
c. Working Relationships – Developing rapport with D.A.’s
d. Maintain “Record” – Helps get future business.
e. Money Influence
(i) Settle on indigent client and use as chip for wealthy client.
(ii) Usual practice is to collect full flat fee in advance ( get rid of case quickly.
B. Problems with Plea Bargaining
(1) Innocent (s necessarily convicted
a. ( does not have Full Information

(i) Prosecutor bluffs to increase odds that ( will plea.
b. ( faces Bounded Rationality

(i) Quality of defense attorney
(ii) Indigent, uneducated (
c. If 100% of cases were tried, D.A.s would be less likely to file questionable cases in the first place.
(2) With trials, system tries to find a just result.
III. Evidence

A. Relevant Evidence – Fed.Rule Evid. 401 – Evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more porbable or less probable than it would be without the evidence.

(1) Probitive – If the propostion is more likely to be true given the evidence than it would be without evidence ( probitive.

(2) Material – The proposition the evidence tneds to prove is one that will affect the outcome of the case under applicable law.

B. Privilege –

(1) 5th Amendment Right – Places largely beyond the government’s reach the best (and sometimes only) source of information about (’s state of-mind facts.

C. Prejudicial Evidence – 

(1) If the jury is likely to overestimate the probitive value of the evidence or 

(2) If the evidence will arouse undue hostility toward one of the parties.

D. Past Acts Evidence – However relevant and probitive it may be, evidence of past acts is not relevant to demonstrate (’s propensity. Fed.Rule Evid. 403

(1) Exceptions (under Fed.Rule Evid. 404(b))

a. Motive

b. Opportunity

c. Intent

d. Preparation

e. Plan

f. Knowledge

g. Identity

h. Absence of Mistake or Accident 

(2) RICO – Use of (’s prior crimes to demonstrate pattern of racketeering activity.

(3) Sexual Crimes – Sex crimes considered pattern crimes and evidence of subsequent rapes are admissible.

a. Rape Shield Laws – Before (’s prior sex history was admitted, now opposite.

(4) Signature Exception – If the evidence earmarks the crime to be (’s work ( admissible.

(5) Impeachment – If ( waives 5th Amendment & testifies ( D.A. is permitted to ask about other crimes in cross-examination.

a. Justification – To demonstrate (’s propensity for perjury.

b. By choosing to testify, the ( makes his/her character an issue.

E. Hearsay  - Excluded 

IV. The Jury

A. Right to Trial by Jury – All felony and most misdemeanor crimes.

(1) Const. Amend. 6 – Entitles ( to a jury-trial in all non-petty offenses:

a. A crime for which punishment can be more than six months cannot be petty; or
b. If max. incarceration is 6 months or less with fine ( constitutes ‘serious’ offense.

B. Scope of Right

(1) Usually 12 jurors who must reach a unanimous verdict, inc. federal system.

(2) Non-unnanimous verdicts allowed if vote represents a ‘substantial majority’ of jurors.

a. Johnson v. Louisiana – 9 to 3 guilty verdict is constitiutonal.

(3) Systematic Exclusion – If  distinctive groups, e.g. women/minorites, are unjustifiably excluded from the jury pool, the 6th Amend is violated.

C. Burden of Proof –

(1) In re Winship:  Prosecutor must persuade the factfinder ‘beyond a reasonable doubt of every fact necessary to constitute the crime ... charged”  (See Ch. 7 – Dressler)

D. Jury Nullification:

(1) Issue

a. Circumstances in which a jury should equit, even if the prosecutor has proven his case.

b. Jury does not explain the verdict.

c. Witherspoon – Jury decision represents the ‘conscience of the community’ ( nullification serves as the community’s safeguard against morally unjust or socially undesirable, but legally proper, result.

(2) Law – Two contexts

a. If a judge instructs a jury that a it ‘must’ find ( guilty if ( proves beyond a reasonable doubt ( Not impermissible, even though it implicitly denies right to nullify the law.

b. Defense request to instruct jury on right to nullify – Overwhelming rule is that such arguments and jury instructions are impermissible.

V. Defense Lawyers

A. (’s perjury – Code of Professional Ethics: A lawyer shall not use perjured testimony or knowingly offer false evidence.
(1) Persuasion – (’s attorney should attempt to persuade ( not to commit perjury.
(2) Withdrawal – Non-consequentialist argument that attorney should remain “pure”
(3) Narrative Statement – Sends strong signal to judge/jury that something is fishy.
a. Model Rules don’t suggest this.
(4) Disclosure to Court – Inconsistent with atty-client confidentiality and allows client to self-incriminate for both the crime & the perjury.
(5) Warning Client of Limits of Confidentiality – Client will choose to lie to his attorney and attorney will be suborning perjury.
(6) “Don’t ask. Don’t tell.”
(7) Never know you know.  The client could be lying to the attorney as well, or be delusional.  The attorney never knows for sure, 100%!
(8) Represent Your Client! – Provide client access to the law, and represent him regardless of the law.
B. Unethical Tactics?
(1) Kelley Frye Faint – OJ Simpson technique to get D.A.’s to spend money and resources on non-issues.
(2) Withhold discovery until last moment
§ 2.  The Determination of Criminal Punishment

I. The Goals of Punishment 
“Punishment” – when a ( sufers because an agent of the government, pursuant to authority granted by virtue of (’s conviction, intentionally inflicts pain or otherwise causes ( to suffer some consequence that is ordinarlily considered to be unpleasant.

A. Two forms of Moral Reasoning:

(1) Telological/Consequentialist – A posteriori:  Actions are morally right, but only if, they result in desirable consequences.

(2) Deontological/Kantian – A priori determination of morally right actions, regardless of their ultimate effect.

B. Retribution – 

(1) Looks backward and justifies punishment solely on the basis of voluntary commission of the crime.

(2) Assumes humans possess free will and ( may be justly blamed when they violate society’s mores.

(3) Forms of Retribution:

a. Public vengence – It is morally right to hate criminals ( hurt them back.

b. Protective retribution – Punishment used to secure a moral balance in society.

(i) ( must pay his debt to society; otherwise he would be a free rider.

c. Victim Vindication – Retributive punishment corrects (’s false claim of relative moral superiority and it reaffirms the (’s human worth.  

(4) Criticisms:

a. Intentional infliction of pain is cruel if it does no good.  Social goal should be to reduce suffering, not purposely cause more of it.

b. Glorifies anger and legitimizes hatred.

c. Irrational and founded on emotions, such as anger, rather than on reason.

C. Utilitarianism  - Pain inflicted by punishment is only justified if it is expected to result in the reduction in the pain of crime that would otherwise occur.

(1) Deterrence - 
a. General – ( punished in order to convince community to forego future criminal conduct.  (’s punishment is a means to an end: net reduction in crime.

b. Specific – ( punished to deter future misconduct by (
(i) Incapacitation – while ( is imprisoned, he cannot commit a crime.

(ii) Intimidation – Punishment reminds ( that more crime (  more pain.

c. Criticisms:
(i) Uses person solely as a means to an end.
· Counter – Right of each member of society is to have the law used for the whole community ( since the ( is a member of society, he benefits from his own punsihment and he is not being used solely as a means to an end.
(ii) Utilitarianism can be used to justify punishing an innocent person
· Counter – While theoretically possible, such circumstances would never actually arise.  Sensible utilitarian would realize it is actually harmful to frame an innocent person.

(2) Rehabilitation – Use correctional system to reform the wrongdoer rather than secure compliance; may include psychiatric therapy, lobotomy or academic/vocational training. 

a. Criticisms:  
(i) Reform efforts have failed and they are too expensive.
(ii) When we cease to consider what is deserving and only what will cure the (, we have removed him from the sphere of justice altogether.
D. Denunciation – Punishment justified as a social expression of condemnation.

(1) Utilitarian functions:
a. Educative – Informs (s what conduct is proper or not.

b. Expressive – Channels community anger away from vengence.

c. Social cohesion – Collective expression binds people together.

(2) Retributive function:  Condemnation – ( is stigmatized by his offense.
E. Mixed Theories – “Negative retributivism” – Utilitarin theory used to determine what conduct to punish and why it should be punished and retribution used to determine who whould be punished and how much it should be punished. 

F. Current Events

(1) 3 Strikes & You’re Out!

(2) Adding sentencing points for prior “relevant” crimes, even if ( was acquitted.

(3) Alternatives to incarceration, e.g. home monitoring & community service.

(4) 300 Drug Courts for minor offenses with emphasis on treatment & monitoring.

(5) Bail refused for anything, but before just for capital crimes.

(6) Drug testing.

(7) Surveillance.

(8) Relaxed “Search” Laws:

a. Drug detecting dogs & helicopter searches ( Not considered “searches”

b. Monitoring of phone numbers

(9) Minor crimes enforced ( police abuse

(10) Gang loitering ordinances

(11) Megan’s Law – to manage sexual criminals

(12) Poverty accepted as permanent and crime is associated with poverty.

II. Sentencing 

A. Proportionality

(1) Disproportionate punishment ofr a particular crime

a. Utilitarian view – 

(i) Linked to predictions of future harm and extent to which undesirable conduct is deterrable

(ii) Punishment undesirable unless it provides a net benefit to society

b. Retributivist view – 

(i) Punishment proportioned to the offense already committed, without consideration of future harm.  Lex talionis
(ii) Punishment for wrongdoing is morally right, even obligatory.

(2) Unconstitutionality of disproportional punishment – 

a. 8th Amend. - Cruel and unusual punishment

b. Weems – Punishment cannot be grossly disproprotional

B. Death Penalty

(1) Coker v. GA – Death penalty for rape of adult woman unconstituional

C. Terms of Imprisonment – Federal courts provide only minimal proportionality oversight of non-capital sentences.

D. Discretion
(1) Parole Board Authority – “Indeterminate Sentencing” ( where parole board has discretion.  “Determinate Sentencing” ( No parole board discretion.

a. Allows uniform adminstration of sentences.

b. Deterrent inside prison – compliance with prison rules.

c. Prison Management – Deal with over-crowding by releasing less dangerous.

(2) Federal Sentencing Guidelines – 258 boxes, most elaborate guideline

a. U.S. v. Johnson – Court may depart from guidelines. (Nullificaiton?)

(i) Externalities – Punishment impact on family considered.

(3) Sentencing guidelines take control away from those who know about the offender and put it in the hands of the legislators.

(4) Prosecutorial Discretion – Becomes more important because it remains untouched under most sentencing guidelines.

§ 3.  The Required Act  - ACTUS REUS

I. Presumptions

A. Mandatory Presumptions

(1) Rebuttable – Mandatory rebuttabel presumption requires a finding of the presumed fact upon the proof of basic fact, unless the finding is rebutted by the opposing party. 

· Unconstitutional when the presumed fact is an element of the crime charged.

(2) Irrebuttable or Conclusive – Hard to find in criminal law, but also unconstitutional.
B. Permissive Presumptoins or Inferences – Factfinder may but need not find the existence of the presumed fact upon proof of the basic fact.

(1) Logical bridge between one fact believed to be true and a second fact, the truth of which is at issue.

(2) Unconstitutional if there is no rational connection between the basic and presumed facts.

C. MPC – § 1.12

(1) Mandatory -- Does not recognize mandatory presumptions; instead, legislatures should allocate burden on ( by recognizing an affirmative defense.

(2) Permissive – Permitted regarding elements of a criminal offense; triggered unless the presumption is so lacking in foundation that the ( is entitled to a directed verdict.

a. Element at issue must still be proved by prosecutor beyond a reasonable doubt.

II. Voluntariness – Actus reas consists of (a) a voluntary act (b) that causes (c) a social harm.

A. Punishing thoughts – Why not?

(1) Pragmatism of detecting ‘criminal thoughts’

(2) Deterrence of thought difficult

(3) Criminal law is restricted out of respect for individual liberties

(4) Morally wrong to punish unacted-upon intentions.

B. The Act – A physical bodily movement, a muscular contraction

(1) Not results of (’s bodily conduct.

C. Voluntary

(1) Broad meaning – ( possessed sufficient free will to be blamed for her conduct

(2) Narrow meaning

a. John Austin: “movement of the body which follows our volition”

b. Sanford Kadish: Distinction between genuine human actions, susceptible of blame, and mere events brought by physical causes happening to involve a human body.

(3) Hard Cases:  Do not assume an act is involuntary simply because the actor is unaware of what she is doing as she is doing it.  Consciousness is a matter of degree.
a. Habit - Voluntary side continuum.
b. Hypnotism – Maybe, depending on our ultimate understanding of how hypnotism works upon the human mind. If like sleepwalker ( involuntary
c. Multiple Personality Disorder – Usually no.  Kirkland:  “We will not begin to parcel criminal accountability among the various inhabitants of the mind.”
(4) Rationale – Voluntary act requirement ( linked to retributivist respect for autonomy.
(5) Burden of Proof – “Involuntariness” may be a “defense” (Newton)
a. Prosecution required to prove beyond a reasonable doubt that (’s conduct included a voluntary act.
b. If ( is unconscious at the time of the act which was not the result of an metal defect, he need not plead insanity, and if acquitted ( not subject to mental hospital.
(6) Time-Framing – Prosecution does not need to show that every act, or even that (’s last act, was voluntary.  It is sufficient that (’s conduct included a voluntary act.
a. Full Rule:  A person is not guilty of an offense unless her conduct, which must include a voluntary act, and which must be accompanied by a culpable mens rea, is the actual and proximate cause of the social harm, as proscribed by the offense.
(i) Decina – Epleptic who killed 4 children when seizure struck him while driving.  Actus reus was ‘operation of vehicle reslting in death.’ ( Voluntary acts preceding seizure constuted arguably negligent operation of car.
(ii) Martin – (, while intoxicated, taken to street, then arrested for public intox.  Held:  Statute defined as “while intoxicated” ( court right to focus on how ( ended upon on the highway, rather than how he previously became intox.
D. Poorly Drafted Statutes – If a statute fails to require a voluntary act, the court will likely interpret the law to require one.
E. Status Offenses – Example: Vagrancy  - Papachristou –Very likely any statute punishing a ( for mere propensity to act will be unconstitutional.
F. Crimes of Possession –
a. Does not necessarily dispense with voluntary act requirement
b. Prosectuion must prove ( knowingly procured or received the contraband or
(i) ( failed to dispossess object after becoming aware
G. MPC §2.01 – No person may be convicted of a crime absent conducting that ‘includes a voluntary act or omission to perform an act of which he is physically capable.”
a. Act – ‘bodily movment whether voluntary or involuntary’
b. Voluntary – Not defined
(i) Involuntary: reflexes; convlusions; conduct during unconsiousness; sleep, or due to hypnosis
(ii) Any conduct not the product of the effort or determination of the actor, conscious or habitual.
c. Possession – (§2.01(4)) Act if the possessor knowingly obtained possession or she knew she was in control for a sufficient period to have been able to dispossess.
d. EXCEPTIONS

(i) Crimes v. Violations – § 2.05(1) provides that §2.01 requirements do not apply to offenses that constitute ‘violations’.
· Violation – offense for which maximum penalty is a fine or civil penalty.
III. Omissions 
A. Not every moral obligation creates a cocomitant legal duty, and a person has no criminal law duty of rescue.
· Criminal law distinguishes between (1) an act that affirmatively causes harm; and (2) failure of a bystander to take measures to prevent harm.
B. Arguments
(1) Supporting – 
a. Exonerates people guilty of moral indifference, e.g. watching a rape.
b. Callousness of omission rule breeds contempt for society’s system of justice.
(2) Defending –
a. Practical – Difficult to ascertain mens rea and causation in an omission case; serious line-drawing problem in omission prosecutions – e.g. how many bystanders are to be prosecuted?
(i) Good Samaritans do more harm than good.
(ii) If the law required good samaritanism, people ( less involved with neighbors’ problems.
(iii) Legal system in which omissions are punishable ( more expensive.
b. Moral – Positive duty not to make the world worse is more stringent than the duty to make it better.
C. Statutory Prohibitions.
(1) Absent a valid defense, a failure to satisfy a statutory duty constitutes an offense, e.g. parent’s duty to provide food, shelter to child; duty of car driver to stop if in accident.
D. Duty-based Prohibitions.  “Commission by Omission” Liability
(1) Focus on relationship ( usually founded on dependence of one party on another, e.g. parent-child, between married couples, master-servant.
E. Contractual Obligation

(1) May be implied or express, e.g. baby-sitter’s duty to protect ward, doctor-patient duty.
F. Omissions Following an Act

(1) Creation of Risk – If ( negligently injures (, ( has common law duty to render aid to (.
a. A duty may arise from a non-culpable risk-creation, e.g. failure to extinguish fire.
(2) Voluntary Assistance – One who voluntarily commences asisstance, cannot subsequently stop if this omission would put the ( in a worse position than if help was not initiated.
G. MPC – (§ 2.01) – Omission liability based on 2 circumstances
(1) Law defining offense provides for it, e.g. §220.1 failure to report dangerous fire
(2) Duty is ‘otherwise imposed by law’ under civil law, e.g. torts or contract-law.
H. Medical Omissions (Euthenasia)
(1) As an Omission:
a. Voluntary act of turning off machine ( merely means for omitting medical care; therefore (’s behavior is an omission.
b. Barber – Physician’s conduct of removing tubes providing needed nourishment ( withdrawal or omission of further treatment, rather than further act.
(i) Proportionality Test:  Whether the proposed treatment was proportionate in terms of the benefits to be gained versus the burdens caused.
(2) Debate – 

a. Matter ought to be regarded as a debate over whether euthanasia should be recognized as a defense, not as a act/omission, duty/no-duty analysis.

b. Medical decision – Was this the right decision re: patient’s prognosis?

c. Prior Judicial Authorization – Should physicians/families procure first?

IV. Social Harms – Negation, endangering, or destruction of an individual, group or state interest which was deemed socially valuable.

A. “Conduct” Crimes – Some crimes defined in terms of harmful conduct, and harmful results are not required, e.g. DUI.

B. “Result” Crimes – Crime defined in terms of prohibited result, e.g. common law murder

(1) Conduct & Result – Actus Reas contains result brought about by certain type of conduct, e.g. “killing of a person by means of a destructive device”.

§ 4.  TC Mens Rea – “A Guilty Mind”

I. Definition of Mens Rea
A. Broad “Culpability” Meaning – “general immorality of motive,” “vicious will,” or an “evil-meaning mind.”

(1) Guilt not dependent on a particular frame of mind.

(2) Regina v. Cunningham – Gas meter stolen for coins causes asphyxiated (.  Statute contained no mens rea.  Held:  Prosecution had to show that ( acted ‘wickedly.’

B. Narrow “Elemental” Meaning – Particular mental state provided for in the definition fo an offense.
(1) Justifications

a. Utilitarian Arguments

[1] Unless the ( appreciates what lies in store, he will not be deterred.

[2] Punishment of one who lacks culpable state of mind ( ineffective

b. Counter – (’s punishment may still serve as general deterrence.

[1] Accidental harmdoer may also need incapacitation. Punishment may change their lifestyle.

[2] Costs:  Since establishing mens rea is difficult, some (s who do act with a mens rea may evade conviction, thereby escaping punishment ( sends the wrong message.

c. Retributive Arguments – “Even a dog distinguishes between being stumbled over and being kicked.”
[1] Mens rea requirement ( societal commitment to individual choice.

[2] Respect for human dignity requires not punishing those without culpable state of mind.

C. Intentionally
(1) Definition

a. Conscious Object: It is his desire to cause the social harm; or
[1] Likelihood of result is not relevant.

b. Known Certainties:  He acts with knowledge that social harm is virtually certain to result from conduct.

[1] “Highly probable” is not sufficient.

(2) Motive Distinguished
a. Some offenses by definition require proof of a specified motive, e.g. larceny.

b. Defense – Motive may be relevant to claims of defense.  If (’s motive for intentional actions is legally justifiable, then ( is acquitted.

[1] But, this does not make (’s actions any less intentional.

II. Levels of Mens Rea
A. Generally – 5 Basic Levels: purpose; knowledge; recklessness; negligence; and strict liability (treated differently)

(1) Different levels for different elements, sometimes – e.g. Statutory rape requires intent with respect to intercourse but strict liability with respect to (’s age.

B. Non-MPC – Where a statute specifies level of culpability different from MPC ( analogize to MPC standard.
(1) “Intent” – Traditional definition v. modern usage

a. Traditional definition – Encompassed 2 possible states of (’s mind.

· (’s act was “intentional” if it was his conscious objective to cause the harm that resulted from the act, or
· (’s act could be “intentional” if he knew the harm was practically certain to occur, regardless of his desire as to result.

b. Modern definition – MPC approach distinguishes intent from knowledge, which more accurately describes the  2d traditional sense of intent.

(2) “Willfulness” = Knowledge under MPC §2.02(8)

(3) “Maliciousness” – Usually fulfilled if ( acted recklessly, knowingly, or purposely.

a. Cunningham – Gas meter theft.

(4) “Knowledge of high probability” – If ( is aware of a high probability of the existence of a particular fact, the requirement for knowledge under MPC §2.02(7) are satisfied (unless he actually believes the fact does not exist).

a. Prevents ( from exoneration for “willful blindness.” See Jewell and “knoweldge”.

C. No Statutory Specification of Mens Rea

(1) Basic Rule: If no statutory specificaiton ( required level is recklessness. §2.02(3)

a. Level specified generally or for only one element – When a statute prescribes mens rea but does not distinguish between material elements of the offense, that prescribed level of cupability applies to all elments (unless otherwise specified). §2.02(4)

III. Purpose
A. Birfurcated definition depending on whether the element involves (1) the nature of his conduct or a result of it; or (2) attendant circumstance.  MPC § 2.02(2)(a).  Two definitions:

(1) Nature/result rule: ( acts purposely if it is his conscious object to engage in conduct of that nature or to cause such a result.

(2) Attendant Circumstances rule:  ( acts purposely if

a. He is aware of the existence of such circumstances or
b. He believes or hopes they exist.

B. Cannot be implied from another crime – Do not imply purpose or malice from the fact that ( was committing another crime.  (’s purpose must be specific to the crime being anjalyzed; general criminal purpose is never sufficient. Cunningham (theft of gas meter causes asphyxiated ( ( no purpose to harm ()

C. Conditional Purpose – Attaching a condition to purposeful conduct does not normally negate purpose under §2.02(6); the element is still established unless the condition negatives the harm sought to be prevented by the criminal statute.

(1) Example:  ( steals  (’s jewelry intending to return it if he inherets money from his aunt.  (’s conduct is purposeful.

(2) Example:  ( steals (’s jewelry, intending to return it if it turns out to be (’s jewelry ( not purposeful because condition negatives harm.

IV. Knowledge
A. Bifurcated definition depending on whether the element involves (1) nature of conduct or the attendant circumstances; or (2) a result of the conduct.  See MPC §2.02(2)(b) – difference in the way the definition is bifurcated from the way ‘purpose’ definition is split.

(1) Nature/attendant circumstances rule:  ( acts knowingly if

a. He is aware that his conduct is of the nature specified in the statute or
b. For attending circumstances, that such circumstances exist.

(2) Result Rule:  ( is aware that it is practically certain that his conduct will cause the result specified in the statute.

B. Subjective test – Above tests require ( have actual knowledge or awareness of a fact/circumstnace.  Reasonable person should have known is only relevant to jury questions and the negligence standards.

(1) Effect – ( may escape having knowledge imputed to him if he is unusually stupid or gullible.

C. Presumptions of knowledge – Statutory or judge-made presumption can help prosecution meet its burden of proving knowledge.

D. Knowledge of illegality – Where statute imposes requirement that ( must know his conduct was unlawful (an attendant circumstance), it effectively creates a viable defense of mistake of law.

E. Willful blindness – Where ( is suspicious that something he is doing may be illegal, but purposely avoids making inquiries that would lead to the knowledge necessary to convict him, MPC § 2.02(7) provides that knowledge of a fact is established by a high probability of its existence unless ( actually believes the fact does not exist.

(1) Important:  When analyziung willful blindness, note split of authority among circuits.  ½ follow Jewell-Civelli standard and other ½ follow Kennedy’s dissent in Jewell.  Kennedy’s dissent in Jewell recognized 3 problems with lower court’s instruction:

a. Awareness requirement – It is not culpable to merely form a conscious purpose to avoid learning the truth; that would allow conviction of child who purportedly avoids unwrapping a gift while traveling back from Mexico to U.S.  Conscious avoidance must be coupled with awareness of a high probability of the truth (see MPC §2.02(7), and jury instruciton should reflect this.)

b. Actual disbelief exception:  Jury instruction on willful blindness needs to recogize the MPC §2.02(7) exception for actual disbelief.

c. Actual ignorance – Insturction cannot allow jury to convict if they find ( was actually ingorant that the car contained drugs.  Where knowledge is required, ignorance, despite unreasonableness, cannot be a basis for liability.

(2) Argue Kennedy’s Position – Kennedy’s position on willful blindness probably the better one because it provides safeguards to ensure the purpose of (’s failure to learn the truth was culpable ( narrows the definition of willful blindness and prevents it from encompassing what is really recklessness.

a. Willful blindness as recklessness – If deliberate ingnorance = positive knowledge ( then willful blindness is justifiably knowledge.  However, if willful blindness is defined broadly ( more like MPC “Recklessness”

(3) When applicable ( note that a willful blindness jury instruciton normally is denied where there Is no indication that ( was consciously avoiding actual knowledge.  Thus, prosecution must make minimal showing to get instruction.

V. Recklessness
A. Basic rule:  ( acts recklessly if he consciously disrgards a substantial and unjustifiable risk.  Risk must be of such a nature and degree that, considering the nature and purpose of (’s conduct and circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would deserve in (’s situation.

(1) “Circumstances known” – Recklessness depends on surrounding cirumstances, e.g. driving 100 mph in school zone wreckless if ( is late for work but not if he is taking a dying person to the hospital.

B. Subjective test – ( must actuallly be aware of the risk of harm stemming from his conduct.  This subjective requirement is similar to that for knowledge.

(1) Relationship to negligence – “recklessness” v. “negligence” ( distinguish on the basis of (’s actual knowledge.  The main difference between standards is that recklessness requires actual knowledge of the risk and negligence does not.  Alternate distinction ( recklessness creates ‘greater risk’ than negligence.

(2) Minority applies objective test – A few courts stretch definition of recklessness by applying it to conduct where ( was unaware of risk essentially by adopting an objective rather than subjective standard.  See Welanksy.

(3) Subjective v. Objective

a. For subjective – Traditionally impose greater penalities for subjective fault crimes than for objective fault crimes ( makes sense to assign subjective fault (recklessness and objective fault (negligence.  If both tested objectively, only thing left to differentiate would be arbitrary assessment of magnitude of risk created.
[1] Counter-argument – We can always reserve subjective fault for purpose and knowledge.  Punishment for objective fault may deter potentially risk-creating activity (see below).
b. For objective – Objective fault is a more stringent test than no fault at all (strict liability), which is accepted for many crimes.  We should dter people from getting into risk-creating situations, if deterrance of direct risk-creation is not possible.
[1] Counter-argument – To some extent, it is unjust to punish where ( did not chose to harm.  Same arguments can be made re: mens rea generally.
VI. Negligence
A. Basic Test:  ( acts negligently when he should be aware of a substantial and unjustifiable risk that the element of the crime concerned will result from the crime.  Risk must be of such a nature & degree that, considering the nature and purpose of (’s conduct and the circumstances known to him, his failure to perceive it involves a gross deviation from the standard of conduct of a reasonable person in (’s situation.
(1) > Civil Negligence – Crim. negligence standard is normally higher than for civil negligence.
(2) “Unjustifiable Risk” – Must weigh magnitude of the risk of harm and the magnitude of the harm itself against utility of (’s conduct, taking into account what ( actually knows about the situation.  [Argue by analogizing to L. Hand formula and ultimately rejecting it.]
a. Example:  A passes a loaded gun to B.  A creates an unreasonable risk to nearby people if he knows that B is a psychopath.  But if A does not know B is crzay, the risk isn’t unreasonable despite the fact it’s the same magnitude.
B. Objective test – Note that ( need not actually be aware of the risk of harm stemming from his conduct.
(1) Relationship to ‘recklessness’ – Difference primarily based on:
a. Objective v. subjective std. and
b. Magnitude of risk created (see ‘Recklessness’)

(2) Subjective v. objective – Arguments essentially same as for recklessness.

C. Reasonable person standard – Which of (’s characteristics should be considered?  [Argue about ambiguity inherent in the phrase ‘in the actor’s situation’] MPC §2.02(d)

(1) Physical Characteristics – Commentary to MPC §2.02(d) indicates that ‘in the actor’s situaiton’ is intended to give the reasonable person (’s physical charateristics, including:

a. Size
b. Weight; and

c. Physical handicaps.

(2) Mental Characteristics – Consider danger in giving reasonable person (’s mental characterisitcs ( deprives std. of its objectivity.  Recognizing this danger, cmt. to §2.02(d) still allows a court to include such factors as:

a. (’s intelligence;

b. Psychological characteristics; and even

c. Temperament.

d. But we should avoid considering such things if at all possible.

D. Justifications – Argument:  Where ( is unaware of the risk he is creating, he cannot be deterred from creating it by threat of punishment ( liability should never be based on an objective negligence or strict liability.

(1) Reply – Perhaps threat of punishment will promote public safety and deter ( from undertaking activities that tend to create risks.

VII. Strict Liability

A. Basic Doctrine: Some crimes are defined where no culpable mental state must be shown and liablity may be imposed without fault simply by proving the actus reas.

B. 2 Sources of Strict liability crimes
(1) Public welfare offenses – Legislatures increasingly have created liablity without fault for so-called ‘public welfare offenses.’  Examples include:  sale of adulterated foods/drugs; sale of alcohol to minors; and traffic violations.

(2) Traditional offenses – Common law had a few strict liability offesnes, though not necessarily to all elements including felony murder, statutory rape, and bigamy.

C. Rationales:

(1) Burden of proof difficulties – Soime strict liability crimes may be created due to difficulties in prosecution if higher mens rea was requried; legislatures did not want to enact a law under which it would be extremely difficult to convict.

a. Rebuttal – Some strict liability crimes carry heavy stigmas/penalties, e.g. felony murder or statutory rape  ( D.A. should have to meet this burden.

(2) Efficiency – Legislature may feel it is impossible to convict persons under this crime with a higher level of mens rea but it will be easier with strict liability ( strict liability ( saves time & money required of actually proving fault.

a. Rebuttal – Gains in efficiency come at the expense of innocents ( unacceptable justification.

(3) Eliminate Crime at All Costs – Legislature might consider the forbidden conduct in question so egrigious that it must be stamped out at all costs, despite the possibility of convicting innocent/harmless (s.

a. Rebuttal – Deterrence assumes that such conduct can be deterred.
D. Penalties – Although this issue can be argued, after Park, even imprisonment can be imposed for strict liability statutes.

(1) Park – Upheld strict liability statute authorizing imprisonment for a public welfare offense (adulteration of food).

(2) Non-Park view – Some courts have reluctantly allowed imposition of liability without fault only when punishment is limited to fines/suspension of licenses. See State v. Guminga
E. Effectively grants discretion – Police and prosecutors have great discretion with strict liability crimes relative to crime with higher levels of mens rea.  Consider traffic tix.

F. Statutory Interpetation:

(1) Basic Problem – Few statutes explicitly provide for strict liability; most simply leave out the mens rea ( should strict liability be imposed where there is no mens rea?

(2) Guidelines for Interp. – 2 possiblities for statute without a mens rea:

a. MPC view – § 2.02(3) – Recklessness supplants no mens rea.  A statute cannot impose strict liability unless the legislative intent is clear.

b. Non-MPC view – Since previous courts have been willing to impose strict liability it is justifiable (see above).  Consider the following factors:

[1] Severity of the punishment imposed by statute, including damage to (’s reputation by conviction/imprisonment

[2] Seriousness of harm to society (retribution/retaliation)

[3] Is statute a traditional or public welfare offense?  Morisette test for public welfare:

· Condiuct was neglect or an omission;

· No direct injury to a specific person/property, just danger of such;

· Relatively small penalty for violation;

· Conviction does not greatly affect (’s reputation.

[4] Difficulty of proving a mental state.

[5] Number of prosecutions expected – If large ( legislature may have imposed strict liability for efficiency reasons

[6] Legislative history of the statute (we would want to know it).

(3) Codification of common law crimes – After Morissette , any statutute codifying common law crime will be interpreted to include common law mens rea.

G. Constitutionality of Strict liability Crimes:

(1) Basically consitutional.  Lambert only case where strict liability struck down:

a. Due process arg. – Conviction w/o due process demonstration of fault ( rarely succeeded.

b. Cruel & Unsual arg. – Excessive punishment may be plausible.

(2) State constitutions – Some courts narrow std. under state constitutions more than U.S. Const. ( strict liability may be liited:

a. Public welfare only- Only allow strict liability for public welfare offenses

[1] Felony murder (even statutory rape) would be impermissible.
b. Minor penalty only – Allow strict liability only where penalty is light, e.g. fine or license suspension.

H. Alternatives to strict liability:

(1) Require recklessness – MPC view.

(2) Low negligence std. – Keep penalties as they are, but require some low level of mens rea, e.g. civil or criminal negligence.

(3) Innocense defense – Keep strict liability but allow ( affirmative defense of innocense by a showing of preponderence that he was not negligent.

(4) One free bite – Allow ( one violation ( warning.

I. Mistake of Fact

A. Basic Rule:  An honest mistake of fact with regard to a material element of the crime generally negates mens rea.  Two exceptions:

(1) Exception for strict liability crimes – Mistake of fact, whether reasonable or unreasonable, is never a defense to a strict liability crime b/c no mens rea is req’d.

(2) Excpetion for lesser legal/moral wrong – If the facts as ( believed them would still have made her liable for a legal or moral wrong, (’s mistake of fact will not exculpate her.

(3) “Material Element” – Anything related to harm/evil sought to be prevented by the law or a justifcation/excuse defense.

a. Common law rule (unlike MPC) – mens rea required for offense does not apply to attendant circumstances.  Examples: (’s age or (’s pregnancy, juris., venue.

(i) Feola – (’s status as a fed. officer was jurisdictional ( not material.

B. MPC § 2.04
(1) § 2.04 – Generally in acccord with common law rule above, but broadens mistake of fact defense.  Note differences with regard to lesser legal/moral wrong exception, definition of ‘material element,’ and the consequent mens rea required for what the common law considers to be attendant circumstances.

a. Excpetion for lesser legal/moral wrong – (’s mistake of fact does not excuplate him if, on the facts as he believed them, he was committing a lesser wrong.  But under MPC § 2.04(2), he is guilty of the lesser rather than greater offense.

(2) “Material Element” – MPC §1.13(10) – anything that relates in any way to either
(i) Harm or evil incident to conduct sought to be prevented by law in question; or
(ii) Existence of a justification or excuse for the conduct.

b. Practical effect ( nearly every element of a crime is  material

(i) What is not a material element – Very narrow group, e.g. jurisdiction, venue, statute of limitations.
(ii) Mens rea and material elements – §2.02(3) assigns a mens rea of at least recklessness to all material elements ( strict liability allowed only where legislative purpose to do so plainly appears.
· §2.02(4) makes this recklessness or other prescribed culpability applicable to all material elements in the absence of a contrary purpose.
(iii) MPC expands mistake of fact – By employing broad definition of ‘material element’ and assigning a mens rea of recklessness as a default rule, the MPC expands the mistake of fact ‘defense’ beyond common law.
II. Strict Liability

A. Basic Doctrine: Some crimes are defined where no culpable mental state must be shown and liablity may be imposed without fault simply by proving the actus reas.

B. 2 Sources of Strict liability crimes:
(1) Public welfare offenses – Legislatures increasingly have created liablity without fault for so-called ‘public welfare offenses.’  Examples include:  sale of adulterated foods/drugs; sale of alcohol to minors; and traffic violations.

(2) Traditional offenses – Common law had a few strict liability offesnes, though not necessarily to all elements including felony murder, statutory rape, and bigamy.

C. Rationales:

(1) Burden of proof difficulties – Soime strict liability crimes may be created due to difficulties in prosecution if higher mens rea was requried; legislatures did not want to enact a law under which it would be extremely difficult to convict.

a. Rebuttal – Some strict liability crimes carry heavy stigmas/penalties, e.g. felony murder or statutory rape  ( D.A. should have to meet this burden.

(2) Efficiency – Legislature may feel it is impossible to convict persons under this crime with a higher level of mens rea but it will be easier with strict liability ( strict liability ( saves time & money required of actually proving fault.

a. Rebuttal – Gains in efficiency come at the expense of innocents ( unacceptable justification.

(3) Eliminate Crime at All Costs – Legislature might consider the forbidden conduct in question so egrigious that it must be stamped out at all costs, despite the possibility of convicting innocent/harmless (s.

a. Rebuttal – Deterrence assumes that such conduct can be deterred.
D. Penalties – Although this issue can be argued, after Park, even imprisonment can be imposed for strict liability statutes.

(1) Park – Upheld strict liability statute authorizing imprisonment for a public welfare offense (adulteration of food).

(2) Non-Park view – Some courts have reluctantly allowed imposition of liability without fault only when punishment is limited to fines/suspension of licenses. See State v. Guminga
E. Effectively grants discretion – Police and prosecutors have great discretion with strict liability crimes relative to crime with higher levels of mens rea.  Consider traffic tix.

F. Statutory Interpetation:

(1) Basic Problem – Few statutes explicitly provide for strict liability; most simply leave out the mens rea ( should strict liability be imposed where there is no mens rea?

(2) Guidelines for Interp. – 2 possiblities for statute without a mens rea:

a. MPC view – § 2.02(3) – Recklessness supplants no mens rea.  A statute cannot impose strict liability unless the legislative intent is clear.

b. Non-MPC view – Since previous courts have been willing to impose strict liability it is justifiable (see above).  Consider the following factors:

(i) Severity of the punishment imposed by statute, including damage to (’s reputation by conviction/imprisonment

(ii) Seriousness of harm to society (retribution/retaliation)

(iii) Is statute a traditional or public welfare offense?  Morisette test for public welfare:

· Conduct was neglect or an omission;

· No direct injury to a specific person/property, just danger of such;

· Relatively small penalty for violation;

· Conviction does not greatly affect (’s reputation.

(iv) Difficulty of proving a mental state.

(v) Number of prosecutions expected – If large ( legislature may have imposed strict liability for efficiency reasons

(vi) Legislative history of the statute (we would want to know it).

(3) Codification of common law crimes – After Morissette , any statutute codifying common law crime will be interpreted to include common law mens rea.

G. Constitutionality of Strict Liability Crimes:

(1) Basically consitutional.  Lambert only case where strict liability struck down:

a. Due process arg. – Conviction w/o due process demonstration of fault ( rarely succeeded.

b. Cruel & Unsual arg. – Excessive punishment may be plausible.

(2) State constitutions – Some courts narrow std. under state constitutions more than U.S. Const. ( strict liability may be liited:

a. Public welfare only- Only allow strict liability for public welfare offenses

(i) Felony murder (even statutory rape) would be impermissible.
b. Minor penalty only – Allow strict liability only where penalty is light, e.g. fine or license suspension.

H. Alternatives to strict liability:

(1) Require recklessness – MPC view.

(2) Low negligence std. – Keep penalties as they are, but require some low level of mens rea, e.g. civil or criminal negligence.

(3) Innocense defense – Keep strict liability but allow ( affirmative defense of innocense by a showing of preponderence that he was not negligent.

(4) One free bite – Allow ( one violation ( warning.

III. Mistake of Law – Ignorantia legis nminem excusat (Ignorance of the law excuses no one.)
A. Basic Rule:  A mistake of law is generally not an excuse to a crime, with 3 main exceptions:

(1) Exception for Other Law mistakes – An honest mistake about other law (usual non-penal) will exculpate (, in contrast to a same law mistake, which is not a defense.

a. Similarity to mistake of fact – Often difficult to distinguish; discuss both.

(i) Regina v. D. Smith – Tear up apt. fixtures when he moves out.  Held:  ( had mistake of law defense ( ( thought the property he destroyed was his.

(ii) Marrero – (, fed. corrections officer, arrested for carrying unlicesed gun.  No mistake of defense ( he misinterpreted the same law defining ‘peace officer.’

(2) Exception for authorized reliance – ( is not guilty if, relying on an erroneous official interpretation of the law, he believed his conduct was not covered by the crim. law.

a. “Erronous official interp.” – Must be a statute, judicial opinion/judgment, or other official interp. by the public officer or body responsible for interpreting and administering the law in question.  (See MPC §2.04(3)(b)).
(i) What is not official – Advice from private lawyer, or even the D.A. who tells ( that his conduct is legal unless D.A. gives formal interp. and is authorized to give it. Hopkins.

(ii) Appealed t/c Rule – ( who relies on trial court decree may not have defense after cert. was granted but before lower court was reversed. Albertini.

(3) Exception for Due Process Violation (Lambert exception) – In certain narrow circumstances, it may be a due process violaiton to punish ( for a crime of which she was unaware.

a. Requirements – Lambert has been construed narrowly.  In addition to honest unawareness—not imisinterpretaiton—there also must be:

(i) Omissions only – Lambert applies only to omissions, like failure to register as a felon.

(ii) Status condition – Duty to act must be based on (’s status, not some activity.

(iii) Malum prohibitum only – Exception only good for malum prohibitum crimes.

(4) Narrow Different-law mistake for Spec. Intent offenses – Cheek – Court allowed a same law defense by an unsympathethic ( for an unreasonable interp. of the tax code: court interpreted ‘wifully’ to allow ingornace of the penal law as a defense.

a. Not good for gen. intent offenses –Example: status of marijuana possession as felony

B. MPC §2.04 Approach
(1) Basic Rule: MPC is generally in accord with common law.  § 2.02(9) codifies the general common law ‘ignorance of the law’ doctrine, and §2.04(1)(a) provides that mistake of law is a defense where it negates a material element of the offense.

a. “Other law” exception – Intrinsically built into the MPC. §2.04(4) makes mens rea apply to all material elements of an offense, and the ‘other law’ knowledge is considered a meterial element.

b. Authorized reliance exception – See §2.04(3). ( may also be exculpated if the statute making his conductillegal was not published when he acted.
c. Built-in Defense Exception – Explicitly provided in §2.04(9) & §2.04(1)(b)
(i) Mistake of law, reasonable or not, will usually not negate any mens rea element found in the definition of a crime itself.

d. Lambert exception – Not contained in MPC.
(2) Ambiguity of §2.02(9) – Designed to codify common law odoctrine, it is ambiguous and may be construed to swallow all mistake of law defenses.
a. Regina v. D. Smith – Same result since mens rea applies to every element of the offense.
C. Justifications – [See p. 18]

(1) Incentives to know the law

(2) Reply – i. Nobody can know the complete penal law; ii. Convicts morally innocent (s.

(3) Allows mistake defenses gives bad incentives, since everyone would claim mistake.

a. Reply – Possibility of fraud seems no greater than with insanity defense.

(4) Sacrifice individual justice – Holmes: interests on other side of scale simply greater.

(5) Law loses objective meaning

a. Reply – No. It simply means that the law-abiding ( made the same mistake that any reasonable person would have made.

§ 5.  Rape

I. Generally

A. Basic Rule:  Sexual intercourse by ( with a ( (not (’s spouse) constitutes rape if it is commited (1) forcibly; (2) by means of certain forms of deception; (3) while ( is asleep or unconscious; or (4) under circumstances in which ( is not competent to give consent.

(1) ( must generally be at least negligent with regard to the attendant circumstances of (’s lack of consent.  Note that some cases have required knowledge/recklessness (Morgan, MPC) or even strict liability (Sherry).

a. Mens rea for intercourse – Unclea but probably purpose (Schulhofer) or intentional (Dressler).  This is infrequently litigated.
(i) MPC – §213.1 (omitting mens rea) Recklessness sufficient for act of intercourse itself.

b. Mens rea for force/threat of force – At common law ( must generally have knowledge with regard to whether he is making a threat. See Evans where (’s statement could be interpreted 2 ways ( reasonable doubt as to whether ( intended a threat.

II. Mistake of Fact

A. Mens Rea for Consent

(1) Knowledge/Recklessness view – (Morgan, MPC)
a. Basic Rule – To be guilty of rape, ( must at least be reckless with regard to (’s lack of consent.  An honest but unreasonable mistake that ( consented will negate required mens rea.  See MPC §213.1 (omitting a mens rea for lack of consent.)
(i) Morgan – 3 RAF’s rape wife of senior – Held:  (’s honest belief negates the requisite intent and its reasonableness serves only evidentiary purposes.
(ii) May be a knowedge standard – Broad lang. of Lord Hailsham implies the requisite mens rea is intent (MPC: knowledge), not recklessness.
b. Justifications – [See p. 20]
(2) Strict liability view – (Sherry, Mass.)
a. Basic Rule – Mens rea regarding (’s lack of consent is strict liability (no mens rea).  An honest and reasonable mistake will not exculpate (, esp. if verbal nonconsent was manifested.
b. Justifications – [See p. 20]

B. Voluntary intoxication
(1) Negating intent to have intercourse – Theoretically possible that ( could be so intoxicated that he would be unable to form the intent to have intercourse.

a. Common law – Unclear because requisite mens rea is unclear, though probably purpose ( intoxication could probably negate it.

b. MPC – Recklessness is the req’d mens rea ( cannot be negated by intoxication.

c. Cases split - whether intoxication can negate mens rea.

(2) Negating belief of nonconsent – Would ( have realized (’s nonconsent if he was sober?

a. Common law – If mens rea for belief of nonconsent is knowledge (Morgan), then nonconsent will be negated.  However, (’s intoxication will not usually be a defense, because it cannot negate recklessness or negligence.

b. MPC – Mens rea regarding belief of nonconsent is recklessness ( no ‘defense.’

III. Force, Nonconsent & Resistance

A. Duress and Non-forcible Threats
(1) 3 Basic Views:
a. Physical injury only (common law & modern majority view) – Only if ( threatens physical injury ( invalidates consent.
(i) Mlinarich – Consent upheld where threat was of economic duress.
b. Ordinary Resolution (MPC §213.1(2)) – Threats invalidate consent if they are of (1) physical injury or (2) such that they coud not be resisted by a woman of ordinary resolution.
c. Any Illigitimate Threat – Any illigitmate threat encompassing moral, economic or intellectual basis would invalidate consent.
(2) “Threat” Defined – MPC definition of threat is confronting a person with alternatives that you are not legally entitled to give them ( firing employee, throwing out of hosue, etc. may not be threats at all.
(3) Economic Duress – Common law view does not hold ( liable for this.  MPC ( No true threat unless it is illegal, and economic threats can be ordinarily resisted.
B. Force Req’t
(1) Force Defined – Generally, physical force (or threat of it) is req’d.  Non-physical force unly suffices under narrow circumstances of duress.
a. Penetration – Most courts require that the physical force used is extrinsic to the act of penetration, but there is precedent that penetration itself ( suff. force.
(i) Estrich View – Suggests ‘force’ should be met by an invasion of bodily integrity, not the traditional view that force is measured by (’s resistance.
· Two Problems

1. Effectively eliminates the force requirement.
2. Presents a (correctable) grading problem by failing to distinguish situaitons where extrinsic force is used from situaitons where it isn’t.
· Example: In re M.T.S. – Penetration without consent satisfies force req’t.
b. Incest Exception – Actual force/threat not req’d with incest and threat of force ( implied.  §213.3 is generally in accord.
(2) Elimination fo Froce Req’t
a. Special Circumstances – Force is already not required in certain situations, e.g. ( is unconscious, under age, mentally incompetent, etc.  Force is normally also not req’d when done through fraud. (See below)
b. Wisc. Approach – Like WI, some states have eliminated the force req’t and made non-consensual intercourse inllegal.  There non-consensual interocurse wihtout force is classified as a less serious form of sexual assault, rather than rape.
C. Lack of Consent
(1) Generally – Intercourse must occur without (’s consent (in practice, with (’s affirmative nonconsent) except in special circumstnaces.
a. Special Circumstances – Intoxication and unconsciousness.
(i) Intoxication – Some jurisdictions and MPC only hold ( liable where he has caused the intoxication for the purpose of prevenign resistance (§213.1(1)(b))
b. Silence is Consent–In most jurisdictions, silence is insufficient to establish nonconsent.
(2) MPC view – Omits nonconsent req’t – §213.1 attempts to shift the focus from the ( to the ( by omitting any req’t of non-consent or resistence.  Instead, MPC requires that ( have compelled ( to submit by force or threat ( plainly implying non-consent. §213.1 cmts.)
D. Resistance Req’t
(1) Basic Rule – ( is generally not guilty of forcible rape unless ( reasonably resisted his attack.  This requirement is gradually being weakened.
a. Sometimes read into force req’t – Rusk: Courts sometimes read a resistance requirement into the ‘force’ language of rape statutes.
b. MPC omits resistance requirement – Under §213.1, resistance by ( is not req’d.  Commentary states that resistance is relevant for evidentiary purposes.

(2) Justifications for Resistance – [See p. 23]

(3) Degree of Resistance Req’d – General rule:  ( must offer ‘reasonable’ resistance.  No Amer. juris. Currently retain the traditional requirement that ( resist to the utmost.  Few states have eliminated resistance req’t altogether.

a. “Reasonable” resistance – Objectively measured in light of circumstances.  More resistance is req’d when ( attacks unarmed than when ( threatens ( with gun.

(i) Objective measurement – Leas to unacceptable results in some situations because it seems wrong that (’s fears must be objectively reasonable when she is genuinely scared.

b. Verbal resistance – May qualify as ‘reasonable’ under the std. applied in most jurisdictions.

IV. Rape by Fraud

A. Basic Rule:  

(1) Fraud in Inducment:  If (’s consent to intercourse has been fraudulently induced, it is as valid as normal consent and ( is not guilty of rape.

a. Boro – ( told ( that sex was medical treatment.

(2) Fraud in Factum:  If fraud causes a misunderstanding as to the fact of the intercourse itself, consent is not valid.

a. Example:  MD obtain’s (’s consent to penetrate with instrument but uses penis.

B. Misaken Identity – Courts split on whether ( is guilty of rape where he had intercourse with ( while pretending to be husband.
(1) One view: Fraud in inducement because ( consented to intercousre.
(2) Other view: Consent is only to marital intercourse ( fraud in fact.
a. MPC §213.1(2)(c) – Treats this as a lesser degree of rape.
V. The Marital Exemption

A. Basic Rule:  “A husband cannot be guilty of rape committed by himself upon his lawful wife.”
(1) If husband uses force to secure intercourse ( subject for assult/battery upon her since the principle of cosnet does not carry over to these crimes.
B. Divorce Proceedings

(1) Argument for Exemption – If a husband could be prosecuted for rape of his wife, she could use this as leverage in property settlement negotiations in divorce proceedings.
a. Reply: Wife could always use threat of prosecution for assult/battery even if not rape ( having the exemption does not lower wife’s bargaining ability.
(2) Liberta – NY had marital exemption which excluded husband ordered to live apart from his wife.  ( argued that this violated equal protection becaquse he was being prosecuted simply because he was not married.  Held:  (’s argument rejected.
§ 6.  Intended Homicide

I. Premeditation - Murder

A. Common Law Basic Rule:  At common law, ( is guilty of murder if he kills another human being with malice aforethought.  Malice aforehtought present when ( unjustifiably, inexclusably, and without mitigation kills ( with one of the following mental states:

(1) The intention to kill
a. Purpose or knowledge sufficient – Intent to kill is satisfied not only by actual purpose but also by a substantial certainty that death will occur (MPC: knowledge), regardless of whether ( acutally desires that death occur.

b. Circumstantial Proof – Intent normally proved through circumstantial evidence.  Most common form of this is the deadly-weapon doctrine, where jury may infer an intent to kill if ( used a deadly weapon to bring (’s death.

(i) “Deadly weapon” – Anything that would constitute deadly force under the rules of self-defense when used.

(2) The intention to inflict grievous bodily injury
a. Purpose or knowledge sufficient – Just as with intent to kill, (’s knowledge that grievous bodily injury is substantially certain to occur ( sufficent.

b. “Grievous bodily injury” – May be arguable where, e.g. ( intends to cut of (’s finger. 

(i) Majority view – Grievous bodily injury is satisfied by conduct that is dangerous or life-threatening.

(ii) Minority – Some courts have restricted grievous bodily injury to mena life-threatening injury only.

(3) An extremely reckless disregard for human life (Malone, Modified recklessness)

a. Applicable where (’s mens rea is short of knowledge but not quite reckless – where he realizes he is creating a very high risk of death but something short of substantial certainty, e.g. wicked heart or extreme indifference to human life.

(i) Malone – ( loads revolver with 1 bullet and pulls trigger 3 times killing (.

b. Dispute on subjective awareness of risk – Courts split on whether actual subjective awareness of the risk created is required (despite the implication that it is in use of the term ‘recklessness’).  Although some cases impose a ‘reasonable person’ negligence std., the better view is to classify these homicides as manslaughter, with subjective awareness forming the line between manslaughter/murder.

(4) Intention to commit felony, during the commission or attempted commision of one. (See below)

B. Grading of Murder:

(1) 2 Basic Approaches (Usually grading only arises with intent-to-kill murder.  Intent to inflict grievous bodily injury & extreme recklessness ( usually 2d degree):

a. Old-fashioned approach – Many statutes grade murder such that a ‘willful, deliberate, and premeditated’ killing is 1st degree murder, but any other kind is 2d degree.

(i) Typical Statute – Cal. murder statute is typical and requires that the killing be lying in wait, torture, etc. or another  kind of willful, deliberate, & premed. Killing.

b. Modern Approach (MPC, NY) – MPC §210 and NY Penal law essentially combine what some states separate out as 1st and 2d degree urder.

(i) MPC § 210 – Regards 1st/2d degree distinction as fundamentally unsound.

(ii) NY Penal Law – Separates 1st/2d degree murder, but Murder-1 is restricted to killing of police and corrections officers in line of duty or prisoners serving life.

(2) Old Fasioned Grading
a. Basic Problem of Premed. – Most frequently litigated issue, and courts fall between extreme positions of Cal. and Penn.

(i) Penn. Approach – “No time is too short” for a person to premeditate.  Willfull, deliberate, and premeditated are synonymous with simple intent to kill.

(ii) Cal. Approach – Require ( think about the killing for ‘some appreciable time.’  Proof of this is established through:

· Planning activities;

· Prior relationship from which motive can be inferred; and

· The manner of killing and whether it indicates preconceived design.

1. Anderson – ( kills ( with 60 stab sonds.  Only guilty of 2d degree because ther eis no evidence of planning activity and evidence suggests hasty and spontaneous action.

b. “Willful” – As used in these statutes ( means intentional
c. “Deliberate” – Used in the sense of cool & calm (cold blooded) thinking, not heat of passion.

(3) Justifications for grading murder. [See p. 26]

C. MPC §210.2 – Murder – ( is guilty of murder if he kills another person purposely, knowingly, or recklessly under circumstances manifesting extreme indfference to human life (Malone Modified Recklessness)

(1) No Degrees – MPC does not think there can be morally defensible 1st/2d distinction.
a. No Malice Aforethought – MPC abandons this term of art & uses MPC mens rea.
(2) No “Grievous bodily Injury” Murder – More properly subsumed under §210.2(b).
(3) Presumption of Recklessness possible – No F/M under MPC, but there is a rebuttable presumption that ( acted with Malone Modifed Recklessness if ( was killed during commission of one of the crimes listed in §210.2(b).
II. Provocation - Voluntary Manslaughter
A. Basic Rule – At common law, ( is guilty of voluntary manslaughter if a killing which would otherwise be murder is:
(1) Committed in sudden heat of passion;
(2) Resulting from adequate provocation that would have caused a reasonable person to lose self-control.
B. “Sudden Heat of Passion” – ( must not have ‘cooled off,’ and must not have had reasonable time to cool off.
(1) Reasonable time is very short – A few minutes may be sufficient.
a. Rekindling doctrine – Mitigates this harsh view.
(2) Rekindling – Courts split on whether (’s heat of passion can be rekindled at some time subsequent to lengthy sufficient provocation.  
a. The evidentiary view is that cooling time is an evidentiary consideration for jury, and (’s passion can ( be rekindled by an event that does not independently constitute adequate provocation.  
(i) Berry – After sufficient provocation, ( lies in wait for ( for 20 hrs.  ( returns and screams at ( and he kills her.  ( entitled to manslaughter instruction.
b. Common law substantive view is that colling time has significant significance ( need not be considered by the jury.
(i) Gounagias – ( sodomizes (, and ( is subsequently teased for 2 weeks.  2 week cooling time held adequate colling time as a matter of law.
C. “Adequate Provocation” – Must be such that a reasonable person would have lost her self-control.
(1) Characteristics of the Reasonable Person – Modern trend (MPC view) is to impute nearly everything but temperament. Schulhofer – Reasonably prudent person w/ (’s phyical characteristics.
a. Physical characteristics – Historically not imputed, but now they are if they are relevant to the provocation, as where a one-legged man has crutch knocked out.
b. Gender & Race – Very controversial; some courts have imputed (’s sex.
c. Emotional Char. – Temperamnt/quickness to anger are never imputed.  Whether other emotional char. can be imputed is unclear.  Modern trend (MPC) is to allow.
d. Intoxication – Never imputed.  Reasonable person is never intoxicated.
(2) Spec. Provocations – Older common law view restricted adequate provocation to a few things that were legally sufficient: battery, mutual combat, & adultery (if ( witnesses).
a. Words alone – Generally not sufficient though they may coney information.
(3) Relationship to Self-Defense – Where provocaiton puts ( in fear of great bodily harm, self-defense ougth to be applicable and analyzed.
D. Justifications – [See p. 27-8]

E. When ( was not the provoker
(1) Bad Aim cases – If (, after being adequately provoked, shoots at (1 but misses and kills (2, logic & consistentcy demand that we transfer (’s provocaiton just as we transfer his intent to kill.

(2) Mistake of fact – If ( kills ( in the mistaken belief that ( is the provoker when it is actually (, (’s crime is voluntary manslaughter.

(3) Innocent bystanders – But if ( intentionally kills an innocent bystander, he will not be entitled to assert his provocation; he is guilty of murder.

F. Elicited Provocation
(1) Generally – Courts split on whether ( may assert a ‘provocation defense’ where he was himself the initial aggressor.  Better view does not deprive ( of defense.

a. Note: May overlap with self-defense.

G. MPC §210.3 Manslaughter – ( is guilty of manslaughter if he kills another person recklessly or if provoked.

(1) Unlike Murder – Extreme indifference to human life is not present as for MPC murder.

(2) Provocation – Broader than common law.  MPC allows manslaughter where there is: extreme mental or emotional disturbance for which there is reasonable explanation or excuse.  “Adequate Provcoation” need not be shown, Walker.

(3) Subjective Awareness of Risk Req’d – MPC does not allow manslaughter when (’s mens rea is negligence, ( must always have subjective awareness of the risk.

a. Broad “reasonable person” std. – (’s actions judged from the viewpoint of person in (’s situation, under the circumstances she believed them to be.

§ 7.  Unintended Homicide

I. Negligence, Recklessness, and Intent to Injure – Involuntary Manslaughter

A. Basic Rule:  At common law, ( is guilty of involuntary manslaughter if he killed someone through criminal negligence.

(1) “Criminal negligence” – Requires a greater degree of risk (& less justificaiton) than ordinary civil negligence.  Precise std. is unclear.

a. Subjective Awareness of risk not required – Because it’s negligence, not recklessness.  

(i) (’s subjective awareness of the risk does not necessarily push his mens rea up to Malone Modified recklessness

(ii) Criminal negligence still possible with subjective awareness if the risk is not too great.

b. Totality of Circumstances Test – (’s criminal negligence must be considered in light of all the relevant circumstances, incl. social benefit of (’s action (speeding to hospital?)

(i) Welansky – ( places flammable décor in nighclub & fails to maintain usable exits ( 492 (s killed.  ( liable for involuntary manslaughter.

(2) Obj. v. Subj. Stds. (See also Provocation)

a. Controversial – Degree to which (’s indiv. characteristics should be imputed to the reasonable person is debated throughout the crim. law. [Argue both sides.]

(i) Caselaw divided: Everhart-( aquitted where in light of 72 IQ; Edgmon-intelligence, experience & physical capabilities irrelevant.

(ii) [See p. 28 for arguments]

(3) Dangerou Instrumentality – Many courts are willing to hold ( liable for manslaughter when he has used an inherently dangerous object, even if his actual negligence is ordinary, rather than gross/criminal, e.g. guns and (sometimes) cars.

(4) Victim’s Contributory neglignece – Not a defense, but may be relevant to proximate cause.

B. Relationship between Involuntary Manslughter & Extreme ‘recklessness’ Murder
(1) Basic Problem – Line between Malone Modified reckless murder & invol. mansl. has been blurred, e.g Fleming characterizing distinction as one of ‘degree.’

a. [Argue both on Exam]

(2) Subjective Awareness of Risk – Best solution ( draw line at (’s subjective awareness of risk: if ( was unaware ( extreme recklessness murder should be ruled out.

(3) Practical effect – In actual cases, (s often have difficult time convincing jury that they honestly failed to perceive a risk that a reasonable person would have observed.

C. MPC §210.4 – Negligent Homicide – ( is guilty of negligent homicide if he kills another person negligently.

(1) Equivalent to common law manslaughter.

(2) Reasonable Person Std. – Rather subjective std. by looking at circumstances as ( believed them to be.

II. Felony Murder

A. Basic Rule:  At common law, ( is guilty of felony-murder if she kills another person, even accidentally, during the commission or attempted commission of a felony.  Liability is generally limited to:

(1) Inherently dangerous felonies that are

(2) Independent of the homicide and
(3) Not committed by a non-felon. (Typically felonies other than rape, robbery, arson & burglary)

B. Strict Liability – Don’t have to prove mens rea; Other felony will have recklessness (at least) and that’s sufficient.

(1) Intent to commit fellony constitutes the implied malice req’d for murder.
a. Malice aforethought = Mens rea req’d for murder at common law.
C. Accomplices Included – Extends to accomplices in the commission of a felony.
D. Deterrence: Typical rationale for felony-murder rule, but it is weak:
(1) Advocates claim it will cause the felon to be more careful and commit felony in a manner less likely to result in death.
a. Critics ask: How does one deter an unintended act?
b. Homcides during felonies are very rare.
E. Limits on Rule:
(1) Inherently Dangerous Felony Limitation – Used in most states.  Felony must have substantial risk that it will cause death of innocent (.  2 Ways to Determine Inherently Dangerous: [Discuss both]
a. Abstract approach – Courts look at element of the felony abstractly, rather than at the facts of the particular case.  (Restrictive approach.)
(i) Cal. held grand larceny is not inherently dangerous in abastract even where facts made it so.  Phillips (MD convinced (’s parents not to have (’s cancerous eye removed ( ( died.) [Note: May be sufficient for Malone Modified Recklessness]
b. Fact-Spec. approach – Looks to the actual facts to determine the dangerousness of the felony.  (( in Phillips would have been convicted.)
(2) Merger Limitation (Indep. Felony) – Used in most states.  F/M rule does not apply if the felony is an ‘integral part’ or is ‘included in fact’ in the homicide itself.
a. Other felony merges & disappears if it is not indep.
b. “Independent” – Homicide results from conduct w/ an indep. felonious purpose.
c. Rationale:  There could never be a manslaughter conviction because the felony would be bootstrapped by the F/M.
d. Felonies that Do Merge – Burglary with intent to commit assault; manslaugther; assault with a deadly weapon; felony child abuse (Smith); battery.

e. Felonies that Don’t Merge – Burglary with intent to rob; armed robbery; inhuman corporal punishment (indep. purpose to make child obey & conform).

f. Problem of Burglary – 2-Stage felonies present unusual problems ( Courts split:
(i) Cal. view – Answer depends on predicate felony for burglary itself.  If ( is entering house to steal, there is an indep. felonious purpose, but if he enters to commit assault with deadly weapon ( there isn’t.
(ii) NY view – NY Courts have reasoned that burglary carries greater danger of death than assault outside home ( allow burglary (predicated on assault) to suffice for F/M.
(3) Not Committed by Non-Felon Limitation – F/M Rule normally does not apply when the killing is committed by a non-felon.  Analyze situation under 2 basic theories:
a. Agency theory – Used in most states.  F/M Rule does not extend to a killing by a person other than ( or his accomplices, e.g. if ( shoots a robber, other robbers aren’t liable. (Canola)
b. Proximate Cause theory – Used by few courts.  ( may be liable for any homicide during the offense, if he proximately caused the death.  Issue: Was there a foreseeable risk of death?
(i) Limitations
· When non-felons kill a felon it is justifiable ( it is a permissible killing.
· When non-felons kill bystander, it is excusable.  Since it’s wrongful result ( felons are liable, since F/M is designed to protect innocent.
(4) With MPC Causation – In a jurisdiction where common law F/M is recognized but which applies MPC causation principles, a ( may not be convicted of F/M if the death was not a probable consequence of the felonious conduct.
F. Grading Felony Murder – Cal. has typical statutory scheme enumerating a few spec. felonies (normally rape, arson, burglary, robbery) for which F-M is 1st deg. murder.  If the predicate felony is anything else ( felony becomes 2d deg. murder.
G. Accomplice Liability of Co-Felons – Std. Rules of Accomplice Liability Apply ( “the unanticipated actions of a felon not in furtherance of the common purpose” doesn’t hold other felons liable.
H. Justifications for F/M Rule – [See p. 30]
I. MPC §210.2(b) – F/M and Unlawful-Act Technically Abolished
(1) Presumption of Recklessness – If ( is killed during the commission of one of the felonies enumerated in §210.2(b), there is a rebuttable presumption that the killing was committed with Malone Modified Recklessnes (extreme indifference).
III. Unlawful-Act Manslaughter (Misdemeanor-Manslaughter)
A. Common law: ( is guilty of unlawful-act manslaughter (invol. mansl.) if she kills a (, even accidentally, during the commission or attempted commission of an unlawful act that does not trigger the F/M Rule.  Liability generally limited to situations where unlawful act is the proximate cause of death.
(1) “Unlawful Act” – Some jurisdictions limit rule to mala in se offenses, but others extend it to malum prohibitum offenses (even local ordinance violations).  Typical predicate crimes incl. battery, assault, and traffic violations.
a. Strict liability predicate offense – Courts split ofer whether innocent-minded violation can serve as predicate.
(i) One view:  (’s conduct unlawful regardless ofknowledge ( intent to violate the law need not be shown.
(ii) Better view:  Such an offense cannot serve as predicate because it does not increase (’s culpability or establish guilt of manslaughter.
(2) Proximate Cause Limitation – (’s unlawful act must not only be but-for cause, but also the proximate cause.
a. Hupf – ( failing to stop at Stop sign kills (.  ( held guilty of invol. mansl. because death occurred during commission of an unlawful act.
§ 8.  Causation

I. Forseability and Increased Risk or Hazard

A. Theory of Causation ( Part of actus reus ( implicit element of all crimes.

(1) Only an issue in the prosecution of “Result” Crimes, e.g. homicide.

(2) Compared to Tort Law

a. Generally causation problems are fewer and less factually complex in criminal cases.
b. Similar to tort law but not the same ( because of differing purposes

[1] Tort law – Seeks to identify the most suitable party for $$ responsbility
[2] Crim law - Seeks to determine whether/extent ( may be condemned
c. Sufficiency: Often tort causation is insufficient for criminal responsibility.
[1] Stricter Test – Closer connection between (’s conduct and resulting harm
· Esp. with 2d Prong of “Proximate Causation”
B. Actual Cause
(1) “But-For” (Sine qua non) Test
a. Functions in a negative manner to exclude certain forces, including human ones, from responsibility for harm.  ( cannot be held criminally responsible for social harm unless the prosecution proves beyond a reasonable doubt that he is a but-for cause of the harm.
[1] Exception:  Concurrent sufficient causes.
· Substantial Factor Test:  Was (’s conduct a substantial factor in bringing about the harm?
(2) Acceleration of death

a. ( is generally liable for acts that shorten (’s life.
b. Liability of inflictor of original harm ((().  Courts Split.  Why should (( be exonerated?
[1] Payne: (( intended to kill and ( actually died.
[2] Scates: No ( can be killed twice; either (( killed him or (( killed him ( (( exhonerated.
[3] Lewis:  Say ( died from the effects of both wouds ( joint causation & (( is liable.
C. Proximate Cause Generally
(1) Proximate cause as a policy judgment:
a. No hard & fast proximate cause rule ( policy often dictates (’s liability.
[1] Realist Arg. – Really we determine whether ( ought to be punished for (’s death, then call his actions the ‘cause’ of (’s death.  Categories are symatec justifications.
[2] MPC View – If the result involves the same kind of harm as intended by (, (’s act is the proximate cause unless it falls under the ‘too remote or accidental’ exception.
b. Multiple Proximate causes – Possible (as in torts)
c. Year and a Day Rule – At common law, ( could not be convicted of murder if ( surivied a year and one day after (’s act.  Rull still therein some jurisdictions.
d. Problems: 3 Types of problems:  (1) Unintended (; (2) Same harm in different manner; and (3) different harm.
II. Intervening Acts

A. Proximate Cause – Unintended (s (transferred intent, recklessness, & negligence)

(1) Transferred Intent.  Where ( intentionally shoots (1 but hits (2, ( is just as guilty as if he was successful.

a. State of Mind – Also transfers, as where ( had the requisite mens rea of with regard to (2.

· Distinguished from Aggravating Factors, which don’t transfer.

b. Rationale – One who intends to kill and actually causes death should be treated as a murderer.  [See p. 35]

c. MPC § 2.03(2)(a) – Trasnferred intent applicable without use of terms.

[1] Backdoor exception – under §2.03(2)(b), ( is exonerated if the result is ‘too remote or accidental’ to have a just bearing on his liabiility ( a bizarre, unforseeable outcome may exonerate (.

(2) Application of Transferred Intent

a. Result must be element of the crime.  T/I only applies to crimes where causing an actual bad result is an element.

b. Result more serious than intended.

[1] MPC view (and majority) – Where (2 is hurt more serously than ( intended to hurt (1, T/I operates only to make ( guilty of the lesser crime.

· But, some cts. may use eggshell skull theory ( ( guilty of greater crime.

[2] Exception for Special ID – Where punishment is only greater b/c of (’s identity, ( is gruilty of the greater crime.  Effectively strict liability with regard to ID.

(3) Transferred Recklessness & Negligence
a. Recklessness – Generally cannot transfer (dissent’s view in Acosta).  ( must be aware (under MPC definition) of the high risk of foreseeable harm in order to be criminally liable to (’s injuries.

b. Negligence – Similarly ( not liable for a negligence injury where ( was not withing the ‘foreseeable zone of danger.’ ( Thus, no tranferred negligence.

B. Proximate cause – Same harm, different manner
(1) Direct Causation (Intentional crime; no intervening cause.)
a. Different Mechanism – If general type of harm intended actually occurs, ( is not exonerated b/c it happened in a different manner.

b. Exception – If dangerous force unleased by ( comes to rest in apparent safety, (’s liabiliyt ends.

c. Eggshell Skull - If ( has a pre-existing condition ( ( still liable even if unforseen.

(2) Intervening Causes Generally – (Intentional crime)
a. Dependent v. Independent – (1) Determine whether intervening act was dependent on or independent of (’s original Act:

[1] Depdendent act – If depdendent, it will only be superseding if it is:

· Unforseeable and
· Abnormal

[2] Indep. act – If indep., it will only be superceding if it is unforseeable.
b. Intervening Act – 4 Categories
[1] Acts by the (; Acts by 3d parties; Acts by the (; Acts by non-human things
(3) Acts by the ( (tend to be dependent)
a. Generally – Acts by ( tend to be dependent & ( not superceding causes unless Unforseeable and abnormal.
[1] If (’s act is indep. ( normally superseding (unless foreseeable).  Courts usually apply higher std. to (’s acts than to those by 3d persons ( even (’s bizarre act may not supercede, exceptions:

· Suicide (Unless ( drove ( insane)

· Escape Attempts – Always dependent ( must be both unforseeable & abnormal.

· Refusing medical treatment – Never Superceding!
· Encouragement – (’s act is almost never regarded as superceding if ( somehow encouraged it because it becomes foreseeable.

[i] Russian Roulette cases – If ( played with (’s encouragement ( ( held liable despite (’s participation.

[ii] Drag racing – (’s actions usually helped create danger to which ( voluntarily subjected himself.

· Under joint causation tests: (’s acts normally a substantial factor.

· ( is liable unless ( does something crazy which would supercede.

(4) Acts by 3d Persons
a. Medical Treatment – Almost always dependent ( must be both unforseeable and abnormal to supercede.  Ordinary negligence not abnormal ( not superceding.

· Gross or Reckless Negligence ( Will supercede

[i] ( liable for harm before the medical treatment was attempted.

· Brain death – Disconnecting respirator is not a superseding cause.

b. Non-med. Intervention – Apply depdendent-independent test.
c. 3d Party Failure to act – Never superseding, even if ( had duty to aid (.
(5) Acts by ( - Rarely superceding, except:  Mistake as to death, still proximate cause.
(6) Acts by non-human things – Usually only need to be foreseeable.
(7) Recklessness & Negligence – As with intentional crimes, ( generally liable when same harm occcurs in a different manner.  Root: (’s act of recklessly swerving car ( superceding.
C. Proximate Cause – Different and Unintended Harm
(1) Direct causation – ( generally liable where injury is siimilar to that intended.
(2) F/M & Misdemeanor-Mansl. 0
a. Same rules – Normal rules of causation require both in-fact and prox. cause.
b. More liberal std. – Growing dissatisfaction with F/M  ( many courts construe caustion in F/M cases somewhat more in favor of (, e.g. find (’s act superceding.
(3) Strict liability crimes –
a. Majority – Most courts & MPC §2.03(4) require the actual result have been a probable consequence of (’s actions to impose liability.
b. Minority – Few cts. require only cause in fact to impose s/l: look for absurd results.
D. Joint Causation
(1) Generally: same rules as above.  1st: Cause in fact; 2d: Indep./Depend.; 3d: Forseeability
(2) (/(
a. Contrib. Neg. – Not a defense in crim, but may bring (’s conduct into account.
[1] Drag Racing:

· Root view – (’s negligence did supercede where ( voluntarily participated.

· Jacobs view – (’s act not superceding ( Most recent decision followed.

(3) (/3d Party – Same rules as above.

a. Culpability considerations – If ( did something sufficiently bad ( scope of ‘foreseeability’ may be stretched to find guilt (Arzon)

E. MPC view
(1) Proximate Cause – MPC eschews traditional distinction between direct/interving causes in favor of a general policy judgment on proximate causation. See §2.03(2) & (3)

(2) Strict or absolute liability- §2.03(4) requires that the actual result be ‘probable consequence’ of (’s conduct.

a. Minority C/L view – (’s act need only be the cause in fact of the harm.

§ 9.  Attempt

I. Justifications and punishment [See p. 39]

A. MPC View of Punishment – Exactly same punishment as completed crime, unless completed crime is a 1st degree felony ( Attempt = 2d degree felony. 
II. Mens Rea

A. Basic Rule:  For attempt mens rea is purpose (spec. intent) with regard to the element causing the result, and parity regarding elements regarding conduct or attendant circumstances.
(1) Opposite of Aiding & Abetting – Exactly the opposite of mens rea for accomplice liability (purpose ( conduct & attendant circ.’s, but parity ( result).
B. Spec. Intent – Attempt requires a mens rea of spec. intent or purpose for element of accomplishing result, even if a lesser mental state might suffice for conviction.
(1) Absurd result – If ( intended to blow up building ( may still be liable for attempted murder.  §5.01(1)(b) – Allows belief to substitute for actual intent.
(2) Substantial Certainty – Some courts stretch spec. intent req’t to include subst. certainty.
(3) General Intent insufficient – Gen. intent to engage in criminality not enough for attempt.
(4) Same crime – Charge of attempt must be same as substantive crime intended.
(5) Attendant circumstances – Same mens rea for attempt as for completed crime.
C. Alternatives to Spec. Intent 
(1) Colorado Rule – No more than mens rea necessary for the complete offense with regard to all elements except causing the result.  With element causing the result, parity is allowed only down to recklessness.
(2) Holmes Rule – Punish as attempt those actions which, supposing them to have their natural and probable effects, would amount to a substantive crime.
a. Problem – Punishes attempts ( doesn’t want to result like risks taken reluctantly.
D. Crimes with Mens Rea of Recklessness & Below for result – There is parity for mens rea on attendant circumstances ( this sec. applies crimes like F/M, where mens rea is reckless. & below.
(1) When committed intentionally – ( should be convicted of attempt here.
(2) Strict liability offenses – Unclear if ( with culpable state of mind could be convicted of attempt to commit a strict liability crime. Better view:  No given aversion to s/l crimes.
a. Attempted F/M – Courts split on whether spec. intent to commit a felony suffices as a the spec. intent req’d for F/M.  Better view: Intent to rob ( intent to kill.
E. MPC Basically in Accord – §5.01(1)(b) – spec. intent mens rea is satisfied if ( acted either with the purpose of causing or with the belief that his conduct would cause the prohibited result.
(1) Broader liability- Because of belief ( attempt liability is broader (but narrow than CO).
(2) Attendant Circumstances – Code & Commentary in conflict over mens rea for attendant circumstnaces.
a. Text of §5.01(1)(b) , spec. intentis only req’d where an element of the crime is “causing a particular result.”  Some crimes don’t have this element.
III. Actus Reus Generally

A. Purpose of Tests – 3 Concerns: (For Justifications, see 42)
(1) Corroboration – Test for actus reas to corroborate intent
(2) Spec. Deterrence – Withhold liability long enough to allow ( to abandon.
(3) Intervention – Make prepatory action culpable early enough ( let police stop it.
B. Tests Generally
(1) Trend is to move earlier in sequence of events to find culpability.
(2) Assult – Essentially an “attempted battery” ( Courts split on whether ( may be convicted of ‘attempted assault.’
(3) 5 Basic tests:
a. Last Act Test
b. Dangerous Proximity Test
c. Substantial step Test
d. Equivocality Test
e. MPC Test
C. Last Act Test – ( is guilty if he has done everything within his power toward completion of the offence, i.e. no further acts are necessary on his part.
(1) Focus on what’s left, not what (’s already done.
(2) Disagreement & Flexibility – Many courts apply this test flexibly and punish in circumstances when the completion of the crime was very probaable but left the actor a locus penitentiae.  “Last act” not always necessary to convict for attempt.
[1] Essentially obsolete.

(3) See p. 43 for justifications.

D. Dangerous Proximity Test – ( guilty if he has achieved a dangerous proximity to completion of the crime.

(1) Focus on what’s left also.

(2) “Dangerous Proximity” – May often be arguable, but traditionally: Time & Space
(3) Conjunction with Last Act – One way is to join with last act test as either/or.

a. Broader liability than last act – (Ex: May be liable for giving 2/5 drops of poison)

[1] Circumstances outside (’s control – Sometimes circumstances outside (’s control may exculpate him, despite his clear intent to commit the crime.  For example, ( may not be able to locate the intended (. See Rizzo.

(4) Fails to corroborate - This test fails to require that (’s actions corroborate his criminal intent.  Consider substantial step.

E. Substantial Step Test – ( guilty if he has taken a substantial step toward completion of crime. (Most Frequently Applied Test)

(1) Focus on what has been done not what is left to do.

(2) “Substantial Step” – Always argue what this is!!
(3) Relationship to MPC – Can be viewed as broader version of MPC test, which requires a substantial step that is  “strongly corroborative” of criminal intent.

(4) Corroboration Problem – does not require corroboaration fo (’s criminal intent by his actions.  A potentially innocent action can be a substantial step!

a. Abandonment Req’t – All jurisdictions using this test allow abadonment defense.

F. Equivocality Test – ( guilty of attempt if his actions unequivocably manifest crim. intent.

(1) Focus on what’s been done – Do (’s actions unequivocably manifest crim intent?

(2) Preparation – ( may be guilty although he is many steps away from completion, as long as the conduct is unequivocal.

(3) Confessions – Cannot be used to establish unequivocal intent.

(4) Justifications – Avoids weak evidence of mens rea + innocent act = conviction

[1] See p. 44

G. MPC Test
(1) Basic Test:  ( is guilty of an attempt if he has engaged in conduct which is:

a. A substantial step towards the commission of the crime and
b. Strongly corroborative of the firmness of (’s criminal intent.

(2) Focus on what’s been done
(3) “Substantial step” – Must be strongly corroborative of crim. intent.

a. Automatically a substantial step: 6 Examples that are always subst. steps. (p. 1157)

[1] Examples: lying in wait, reconnoitering, unlawful entry, etc.

(4) Abandonment req’t – MPC offers abandonment as an affirmative defense.

(5) General analysis – §5.01 allows liability when either proximity or equivocality approaches would be filled.  It is the broadest of all tests.

H. Attempting an Attempt
(1) Generally – Courts split on whether it is possible to attempt an attempt, e.g. attempt assualt.

a. Possible- Mens rea req’t disposes of any arguments that we will prosecute innocent people.  Some acts, like looking for ( with shotgun, need punishment.

b. Not possible – If ( has truly done something culpable ( why not charge with attempted battery?  Or this becomes absurdly broad/metaphysically elusive. 

IV. Actus Reus – Abandonment

A. Basic Problem:  Should (, who has already committed what can be punished as an attempt, be exculpated because he abandoned his criminal plan?

(1) Open in Most jurisdictions – Whether abandonment constitutes a defense is an open question in most jurisdictions unless they use Substantial Step or MPC tests.

B. Requirements for Abandonment
(1) All jurisdictions that recognize the defense require that (’s abandonment be voluntary.

(2) Facts of particular case:

a. Voluntariness – Can normally be argued.

b. Independent-Dependent- Whether (’s abandonment was indep. of some external event or purely his idea. 

(3) No Abaondonment Allowed where:

a. Threat of immediate apprehension

b. Posponement – ( merely puts off crime for a better time.

c. Different ( - Similar to postponement.

C. MPC View – §5.01(4) recognizes this defense as “Renunciation of Criminal Purpose.”

(1) Imposes voluntariness req’t above three exceptions.

V. Impossibility
A. Common Law Rule: Legal impossibility is a defense but factual impossiblity is not a defense.
B. Factual Impossibility – When a (’s intended end constitutes a crime but ( fails to complete because of an attendant circumstance unknown to ( or beyond (’s control.
(1) Inherent Factual Impossibiltiy – Voodoo doctor who actually believed that his malediction would bring intended (’s death, or attempting to sink a ship with a pop gun.
C. Legal Impossibility – 2 types: (i) Pure and (ii) Hybrid
(1) Pure legal impossibility – When the law does not proscribe the goal that ( sought to achieve.  Ex: ( performs lawful act with guilty conscience. (Only defense under MPC)
a. Where law prevents commission o
(2) Hybrid legal impossiblity – If the actor’s goal is illega, but commission of the offense is impossible due to a factual mistake by ( regarding the legal status of some attendant circumstance relevant to her conduct.  Ex: Offering bribe to a juror who isnt a juror; receiving legit. property thinking it’s stolen; or shooting corpse believing it’s alive.

a. Any case of hybrid legal impossibility can be recharacterized as a factual impossiblity.

b. Modern approach – Abolished defense of hybrid legal impossibility.

D. MPC §5.01(1) – Basically rejects the defense of impossibility in all situations except “true legal” impossiblity ( ( is generally liable if he believed he was committing a crime.

§ 10.  Complicity

I. General considerations

A. Classification of parties

(1) Principal in the 1st degree – (P  who actually performs the actus reus of the crime.  
a. There must be at least one 1st degree principal in every crime.
b. Multiple 1st Deg. Principals – It is possible for there to be more than one 1st degree principal, e.g. where (1 and (2 shoot ( simultaneously.
(2) Principal in the 2d degree – 
a. ( who:
[1] Is present during the commission of the crime and
[2] Aids and abets its commission but
[3] Does not perform the actus reaus.

b. Constructive presenence – Req’d presence may be constructive, e.g. lookout.

c. Accomplices – One who assists in the crime but does not perform the acuts reus, incl. accessories before the fact.

(3) Accessory before the fact –

a. ( who:

[1] Aids and abets the commission of the crime but
[2] Is not present when it happens* and
[3] Does not perform the actus reus.

b. *Differs from 2d degree  principipal because he is not present at commission.

(4) Accessory after the fact –

a. ( who:

[1] Assists the perpetrator of the crime after it’s been committed;

[2] For the purpose of hindering the perp’s apprehension, conviction, or punishment

B. Elimination of Distinctions
(1) Typical modern statute – Most modern statutes punish 2d degree principals and accessories before the fact identically, as accomplices, and accesseries after the fact are subject to a lesser punishment.

a. Federal/Cal. Approach – Treats as “Principal” anybody who aids, abets, counsels, commands, induces, or procures the commission of the crime.

(2) Punishment – Amer. approach is to allow—not require—accomplices and principals to be pusished the same.  Usually accomplies punished less, however.

a. Derivative liability – Accomplice liability is derivative in nature.  Accomplice is held liable for 1st deg. principal’s conduct, not for aiding and abetting as an independent offense.

b. Overlap with other crimes – Accomplices to crime may also be liable for conspiracy, solicitation, or an attempt to commit the substantive crime.

C. Justifications for Accomplice Liability – [See p. 50-1]

II. Mens Rea
A. General Considerations
(1) Basic Rule:  In order to have the requisite mens rea for accomplice liability, (acc must have purpose for the elments regarding conduct or attendant circumstances (= knowledge), and parity for the element causing the result.  

a. (acc must:

[1] Intentionally aid or encourage (P  ’s criminal act, and
[2] Have the same mental state necessary for the crime committed by (P .

(2) Important Exception – Under certain circumstances, it is sufficient for liability that (acc act with knowledge that the (P  may commit a crime.

(3) Opposite of Attempt Liability which requires parity for conduct & attendant circ.’s but purpose for result.

B. Mens Rea as to Conduct (Intention to Aid Req’t)

(1) Basic Rule:  (acc has intentionally aided (P ’s criminal act when he has:
a. Intentionally committed the acts that assited or encouraged (P , and
b. Intended by those acts to help (P  commit the crime.
· (acc must have purpose to further the crime ( if (acc does something that, unbeknownst to him, happens to further (P ’s crime ( not liable.

(2) MPC §2.06(3)(a) – In accord: Requires that (acc’s act be done “with the purpose of promoting or facilitating” (P ’s crime.

(3) Feigning Accomplices – (acc assists (P  in the commision intending to turn (P  in.

a. Unless the crime does not require a spec. intent, (acc usually not liable.

b. Undercover agents – Treated like everyone else, except there is usually an exculpatory statute.

C. Mens rea as to Conduct (Knowing assistance or Encouragement insufficient)
(1) Basic Rule:  (acc is generally not liable as an accomplice where he knows that his conduct will assit or encourage (p in commiting the crime, but does not actually intend that the crime be commited.
(2) Minority View (Posner) – Some cts. allow for liability with only knowledge. 

a. Fountain: (acc supplied (P  with murder weapon, knowing (P  would use it to kill (, but (acc did not have purpose to kill (.   Held: Knowledge sufficient for serious crimes but purpose for lesser crimes.

b. Justificaitons – [See p. 52]

(3) Alternative to knowledge liability
a. Criminal facilitation exception – Like NY Statute which holds (acc guilty of criminal facilitation if he:

[1] Renders aid which helps (P  commit a crime and
[2] Believes it is probable that (P  will commit the crime.

b. Reasonableness Test – Simply hold (acc liable if his actions were unreasonable under the ‘totality of circumstances.’

D. Mens rea as to Attendant Circumstances
(1) Basic Rule:  To be liable as an accomplice, (acc must have MPC purpose (=knowledge) with regard to the attendent circ.’s that are elements of the offense.

(2) MPC view – 2 Possiblities:

a. Schulhofer view:  MPC silent on attendent circumstances ( may be purpose just as with conduct.

b. MPC Reading:

[1] §2.02(2)(a)(ii) – (acc has purpose if he is aware of such circumstances or believes or hopes that they exist 
[2] §2.02(2)(b)(i) - (acc has knowledge if he is aware of their existence.

(3) Parity view – One view is to simply require same mens rea on attendant circ.’s as for the substantive offense.

E. Mens rea as to Result
(1) Basic Rule:  (acc is liable as an accomplice if he has the same mens rea (parity) with regard to causing the result as is required for (P .

(2) MPC §2.06(4) – Baiscally in accord: (acc must have parity for element of causing result.

F. Departure from Common Design – (acc is liable for (P ’s actions which are the natural and probable result of (acc’s aiding and abetting.  But (acc is not liable where (P  departs from the common plan and does something unforseeable or bizarre.
(1) “Natural and Probable Consequences” – Usually debatable.
a. Note:  MPC does not recognize this doctrine ( (acc’s liability limited to the purposes he shares.
(2) Exception – F/M and Misdemeanor-Mansl. doctrines are sharpe exceptions to this rule.  If (acc is an accomplice to (P ’s felony, e.g. robbery, and (P  kills ( during the robbery, (acc can be guilty of F/M as an accomplice.
G. Mens rea for crimes of Recklessness and Negligence

(1) Ask 3 questions:
a. What was (P’s potential responsibility?
b. Was (acc an accomplice (encouraged, aided, abetted, etc.) in the conduct that caused the result?
c. Did (acc act with the same culpability – was (acc negligent? – with regard to the resut, e.g. death, that is sufficeint for the commision of the offense?
III. Actus Reus

A. Basic Problem – What consitutues a sufficient act to hold (acc liable as having aided, abetted, encouraged, or assited (P ’s crime, given that (acc had the requisite mental state?

B. What is sufficient?
(1) Presence + Other things – Presence alone will be insufficient unless there was something else. Wilcox v. Jeffrey – (acc attended (P ’s illegal jazz concert & paid admission ( liable.

a. Presence alone is insufficient.

(2) Words – Words alone can be sufficient if they encourage commission of the crime.

a. Agreeing to aid – (acc is an accomplice of (P if he agrees to aid (P in the planning of commission of an offense, under C/L as encouragement.

· Proof of encouragement is not necessary under the MPC.

(3) But-for Causation Unnecessary – (acc can still be liable if his aid turned out to be unnecessary for the completion of the crime.

(4) Omissions – Unless (acc had a duty, failure to intervene/protest ( insufficient. §2.06(3)(a)(iii).

C. Attempt to Aid and Abet
(1) Pre-MPC view:  Before the MPC, there was no liability where (acc failed to help (P .

(2) MPC §2.06(3):  (acc is guilty of attempted complicity as long as (P  actually completes the predicate crime.
a. Where (P  attempts but doesn’t complete the substantive crime:
[1] (P  still guilty of attempt crime
[2] Comments to §2.06(3) hold (acc liable for attempt as well (as an accomplice)
b. Where (P  doesn’t even attempt – Creates greater problem.

[1] (acc cannot be held liable under §2.06(3) because he did not aid in the commission of the crime.  Though it may be possible to get him for attempt, solicitation, or conspiracy, he cannot be held liable as an accomplice.

(3) Justifications for attempted complicity [See pp. 54-55]

IV. Relationship between liability of Accomplice and the Principal.

A. Basic Rule:  (acc cannot generally be held liable for aiding and abetting (P ’s crime in the absence of a showing that (P  was in fact guilty of the crime.  Exceptions:
(1) Derivative Liability – (acc’s liability derives from (P ’s b/c it depends on (P ’s violation of the law.

(2) Might still be guilty of Attempt of Substantive Crime – Where (acc gets off of attempted complicity because (P  was not guilty for and took no substantial step toward the crime, (acc may still be guilty of attempt of the unfinished crime under MPC §5.01(3).
(3) Conviction of (P  – Not necessary for (acc’s case; but prosecution must show (P  committed the crime.

B. Exception for excused Principal – In some cases (P  may be execused as an innocent actor or because he did not have the sufficient mens rea.

(1) Marital rape exemption – Where an exemption makes it impossible to convict (P  of the rape of his wife, (P may still be convicted because the exemption doesn’t apply to (acc.

a. Alternate View – Kadish thinks that where a crime is defined so it can only be committed by a designated class of persons, a principal cannot commit it through an agent (who is not in that designated class).

· (P may still be held as an accomplice working with a guilty agent.

C. Exception for Uncovictable or Acquitted Principal – General rule: Where (P is unconvictable or has been acquitted, (acc may still be convicted as an accomplice, e.g. where (P has diplomatic immunity or has been aquitted due to entrapment.

(1) Collateral estoppel not applicable.  Acquittal of (P does not preclude (acc’s conviction with different findings of fact.

D. Abandonment – Accomplice must communicate withdrawal to principal and make bona fide efforts to neutralize effects of prior assistance. See MPC §2.06(6)(c)

E. Look for Conspiracies – Liability may overlap where conspiracy is narrow or diverge where broad:

(1) Under Pinkerton, a ( may be accountable for the “natural & probable consequences” of the conspiracy; 

(2) Under accomplice law, ( is only responsible for natural and probable consequences of the particualar crimes in which he intentially assisted.

F. MPC Innocent-or-Irresponsible Doctrine – §2.06(1) – ( is guilty of the commission of a crime if he uses an ‘innocent or irresponsible person’ to commit the crime.
(1) Applies only where ( causes X to engage in the conduct in quesiton and

(2) ( must have the mental state sufficient to commit the crime.
G. §2.06(6) Limitations – A ( cannot be convicted as an accomplice for the following 3 circumstances:
(1) If (acc is the ( of the offense.
(2) If (acc’s conduct is inevitably incident to the commission of the crime.
(3) Abandoment:
a. Neutralize assistance,
b. Gives timely warning to police of impeding offense, or

c. In some other manner attempts to prevent the commission of the crime.

§ 10.a Solicitation

I. Common Law
A. Basic Rule – Misdemeanor to counsel, incite, or induce another to commit or join the commission of any offense whether a felony or a misdemeanor.

(1) Mens Rea – ( must act volitionally and with the intent or purpose of causing the person solicited to commit the crime.

(2) Actus Reus – Only act required is counseling, inciting, or inducing of another to commit the offense.

II. Modern Statutes
A. Generally – Tend to limit the crime to counseling, incitement, etc. of serious offenses, e.g., murder, rape, kidnapping, robbery

B. Punishment – Lower penalty imposed for solicitation than for the crime itself.

III. MPC §5.02 – 

A. Scope:  Retains broader common law formulation: Crime to solicit commission of any offense.

B. Punishment:  Code makes solicitation punishable to same degree as authorized for offense solicited.

C. Uncommunicated Solicitation – Even if ( fails to effectively communicate its intended object (as where an intermediary fails to pass message), ( liable.

(1) MPC §5.02(2) – Authorizes conviction for crime of solicitation itself.

D. Defense of Renunciation – Not clear if solicitor may escape liability by renouncing.

(1) MPC §5.02(3) – Requires ( to show that he persuaded subject not to commit the crime under circumstances manifesting a complete and voluntary renunciation of the criminal purpose.

IV. Relationship to Other crimes
A. Accomplice liability distinguished – If person solicited actually commits the target crime, solicitor is an inciter ( liable as a party.

(1) This is in addition to his liability for separate crime of solicitation.

B. Conspiracy distinguished – Unlike conspiracy, solicitation doesn’t require agmt. be reached.  If subject refuses to enter into a conspiracy, ( still liable for solicitation.

C. Attempt distinguished – Attempt requires that the ( have progressed far enough in his criminal scheme to go beyond preparation.

(1) Bare minimum:  ( who does the bare minimum sufficient for solicitation ( hasn’t done enough for attempt.

(2) More than bare minimum:  ( does more than bare minimum ( may be attempt.

a. Soliciting Progress – If (1 solicited (2 progress toward commission of crime, (2 guilty of attempt and (1 liable as party to that attempt.

D. “Merger” with Attempt or Conspiracy – If ( commits solicitation and goes on to engage in attempt/conspiracy as well ( cannot be convicted of both solicitation and the attempt or conspiracy.  Solicitation becomes the lesser included offense.

§ 11.  Conspiracy

I. General Considerations
A. Definition:  A “conspiracy” is an agreement between two or more persons to commit an unlawful act.

(1) Common law elements:  At C/L, prosecution had to show:
a. The agreement;
b. The objective of the unlawful act; and

c. Mens rea
(2) Substantive offense – Conspiracy is a substantive offense, in addition to being a mode of attacking ichoate and group criminality.
(3) Much earlier liability – Even where an overt act is req’d, conspiracy allows police to attack potentially criminal conduct at a much earlier stage than attempt/accomplice.
B. Overt Act Req’t
(1) Traditional Approach – At C/L, no overt act was required apart from the agmt. itself.
(2) Modern Amer. Approach – MPC and other Amer. conspiracy statutes added an overt act req’t, e.g. MPC §5.03(5) and the fed. conspiracy statute.
(3) “Overt Act” definition – Usually something less than an attempt.  The “overt act” may be merely preparatory or equivocal.  Following rules apply:
a. Any conspirator can perform the act (and makes all liable).
b. Can be trivial – Almost anything works, even looking up a phone number.
c. Exception for serious crimes – Even where the overt act is req’d, an exception is made for the most serious offenses like murder & drug offenses.
· §5.03(5) no overt act for conspiracy to commit 1st/2d degree felony.
(4) Justifications – (1) Inchoacy rationale; and (2) Group danger rationale. [See p. 61]
C. Punishment of Conspiracies
(1) Most jurisdictions punish conspir. either the same or less than the completed offense.
a. C/L – Conspiracy to commit a misdemeanor punished as felony, but no longer the case except CA where felony-liablity for small conspiracies continues.
(2) Merger (Cumulative sentences for conspir. & complted offense) – S.Ct. has approved cumulative sentences in Callanan.
(3) MPC approach – § 5.05(1) – punishes conpsiracy the same as underlying offense.
a. Multiple objectives – Conspiracies with mult. Obj’s punished the same as most serious object.
b. Merger – §1.07(b) – ( cannot generally be convicted & punished for both a completed crime and conspiracy for t
(4) Abandonment & Renunciation of Conspiracy – C/L approach was essentially same as that with attempts, i.e. once crime is committed ( cannot exonerate himeslf.
a. Burden of proving abandonment – Generally rests on (, though at least one case held it unconstitutional.
b. MPC §5.03(6) – Makes abandonment an affirmative defesnse if (:
[1] Manifests a complete & voluntary renunciation of his criminal purpose; and
[2] Thwarts the success of the conspiracy

· Thwarts success – Some states allow abandonment as an affirmative defense without this req’t ( there (’s can falsify this defense.

(5) Procedural advantages of Conspiracy
a. Admission of hearsay of any member of the conspracy against others, as long as it was made in furtherance of the conspiracy.

[1] Statements after conspriacy ends ( not admissible.

[2] Joint trial
[3] Venue
[4] Statute of Limitations
D. Conspriacy as Accessorial Liability – 

(1) Basic Rule:  Pinkerton:  A conspirator is generally liable for crimes committed by his co-conspirators in the furtherance of the conspiracy, i.e. crimes that are either:

[1] The object of the conspiracy or
[2] A reasonably foreseeable and natural consequnce of it.  (Not necessarily accomplice.)

(2) “Reasonably foreseeable” – Sometimes interpeted liberally to cover many crimes.

(3) “In furtherance of” – Major restriction on Pinkerton liability.

(4) Aiding & Abetting not necessary – Pinkerton doctrine imposes crim. liability even where ( would not be guilty of aiding and abetting as an accomplice.

(5) Justifications – Interdependency of conspirators; declared allegiance to common object; and inadequacy of accomplice liability [See p. 64]

(6) Alternative MPC Approach

a. Alternative Rule: MPC and many states reject Pinkerton Rule and require that ( be liable for the acts of his co-conspirators under normal accomplice or solicitaiton principles. ( Narrows liablity.

II. Mens Rea
A. Basic Rule:  Mens rea req’d for conspiracy is that ( must (1) intend to agree and (2) intend that the object of the agmt. be achieved.

(1) Relationship to core offense (obj.) – Conspiracy is a spec. intent crime ( the mental state req’d for the conspiracy may be greater than req’d for the core offense.

(2) Exception for knowledge (see below) – Sometimes knowledge of result may suffice.

B. Knowledge as to result (Sale of Goods/Services)

(1) Basic Rule:  Supplier of goods/svcs. who knows they are being used for illegal ends must have the purpose that the substantive crime be committed.  When the substantive crime is serious, this purpose can be inferred from knowledge in certain circ.’s.

a. Circ.’s allowing inference of purpose:

[1] Stake in venture – But doesn’t the seller always have a ‘stake’?

[2] No legitimate use – Is the commodity supplied used for anything legal?

[3] Volume of business – If volume of commodity sold is grossly out of proportion to any legitimate demand((’s purpose can be inferred, e.g. 100( normal drug dose.

(2) Serious crime distinction – Lauria draws line between serious and minoir crimes as Fountain.  Purpose may be inferred from knowledge only for more serious crimes.

a. MPC §5.03(1) – Solves this problem by requiring purpose in all circ.’s.

· But serioud crime distinction is made with overt act.  §5.03(5) – 1st/2d degree felonies require no overt act.

(3) MPC approach – §5.03 approaches the problem the same way as with knowledge in accomplice liablity; purpose req’d and can’t be inferred from knowledge.

III. The Agreement
A. Basic Rule:  Conspiracy requires an agmt, which need only involve the parties communicating to each other in some way their intention to puusue a joint objective.

(1) No express commuunication needed – Agmt. may be implied by actions.

(2) Proof of agmt. – Prosectuion may prove through circumstantial evidence that suggests that there have been a common plan.

a. May be equivocal – Sometimes trivial & equivocal acts serve as evid. of agmt.

B. Object of Agmt
(1) C/L Approach: The object of the agreement must be either (1) to do an unlawful act or (2) to do a lawful act by unlawful means.
a. “Unlawful” – Traditionally incl. immoral, dangerous to public, or civil wrongs.
(2) Modern MPC approach:  §5.03(1), the object of the agmt. must be a crime.
IV. Scope of the Conspiracy
A. Basic Problem:  Must determine whether there is one conspiracy or several.
(1) Punishment differences – Mult. Conspiracies may be punished by multiple consecutive sentences, as opposed to 1 sentence for 1 conspiracy.

(2) Procedural differences – Mult./Single distinction affects proc. like venue, joinder, the overt-act requirement, hearsay evid., and joint trial.

B. Who argues each side:  Battle often fought among (s.  Prosecutors try for single conspiracy to gain procedural advantages.

C. C/L Bilateral Approach – For there to be a single conspiracy at C/L, the parties must (1) know of each other’s existence (though not identity); and (2) have interdependency, a ‘stake in the venture’:

(1) Wheel Conspiracy – (Katteakos) – No commmunity of interest, agmt., or knowledge between the individual loan recipients, there were multiple conspiracies.

(2) Chain Conspiracy – (Blumenthal) – Where a salesmen knew of others sharing in the project because it was large, there was a single conspiracy.

(3) Combination Chain-Wheel – Bruno, single conspiracy because everybody had a stake in the venture and knowledge there were others from the large scope.

(4) Knowledge – Broadly construed ( impute knowledge of other conspirators to anyone who knows the operation is large enough that it needs other people.

(5) Interdepdendence – Rebuttal: Conspirators compete with one-another, not collaborate ( there are multiple conspiracies.

(6) RICO – Replaces ‘conspiracy’ with enterprise concept ( broader than Katteakos chain conspiracy because RICO does not require that the activities of the (s be closely related.

D. MPC (unilateral) approach
(1) Basic Rule:  §5.03(2), ( must know the person with whom he conspires to commit a crime has conspired with someone to commit the same crime.

(2) Unilateral – MPC looks at each indiv. ( and asks what he conspired to do; (C/L looks for links between (s)

(3) Need not know identity – Like C/L, ( does not need to know others’ identity, just that they do exist.

(4) Pinkerton Liability – Specifically abolished.
(5) Changes from C/L: 3 changes under MPC:  (1) abolishes bilateral approach for unilateral; (2) focuses on individual separately; and (3) abolishes Pinkerton rule.

[1] If undercover agent, X,agrees with ( to sell drugs, then under c/l no conspiracy since X did not have intent, but under MPC ( is liable.

RICO:  18 USC § 1962(a):

It is unlawful for any person employed by or associated with any enterprise engaged in, or the activities of which affect, interstate or foreign commerce, to conduct or participate, directly or indirectly in the conduct of such enterprise’s affairs through a pattern of racketeering activity or collection of unlawful debt.

“Racketeering Activity” – Includes a variety of serious criminal conduct including:

	· Murder

· Kidnapping

· Arson
	· Robbery

· Bribery
	· Extortion

· Drug Dealing


§ 1962
(a) – Receive income.

(b) – Maintain or acquire interest in a commerce.

(c) – Employee to participate.

(d) – Conspire to commit any of the above three RICO offences.

“Pattern” – At least two such acts within a 10 year span.

Elliott – Irrelevant that each ( participated in the enterprise’s affairs through different, even unrelated crimes, if each crime was intended to further the enterprise’s affairs.

Krulewitch – After the central criminal purpose of a conspiracy has been attained, a subsidiary conspiracy to conceal may not be implied from circumstantial evidence showing merely that the conspiracy was kept a secret and that the conspirators too care to cover up their crime to evade detection.

“Pattern of racketeering activity” under NW Bell
· “Relatedness” specifies criminal conduct that have “the same or similar purposes, results, participants, victims, or methods of commission, or otherwise are interrelated by distinguishing characterisitics and are not isolated events.”

· “Continuity” = both closed- and open-ended concept, referring either to a closed period of repeated conduct, or to past conduct that by its nature projects into the future with a threat of repetition.

Reves v. Ernst & Young – Does the states attorney have a rule in directing or managing the business of the enterprise?

§ 12.  Self-Defense

I. Self-Defense: Basic Principles

A. Common law – A non-aggressor is justified in using force upon another if he reasonably believes that such force is necessary to protect himself from imminent use of unlawful force by another person.

B. 3 Components – Necessity; Proportionality; and Reasonable-belief rule

(1) Necessity – Force should not be used unless it is necessary.

a. Deadly force may not be used to combat imminent deadly assault if some nondeadly response will suffice.

(2) Proportiaonality – No justification in using force that is excessive in relation to the harm threatened.
a. Deadly force cannot be used to repel a nondeadly attack.
(3) Reasonable-Appearances – Not objective reality.  Person is justified in using force to protect himself if 
a. He has reasonable grounds for believing, and 
b. Actually believes that force is necessary to repel an imminent unlawful attack, although appearances prove to be false.

C. “Deadly force” – Force is characterized as deadly if death or grievous injury is the likely outcome, regardless of the actor’s intentions or the actual result.

(1) Minor battery does not ordinarily constitute deadly force even if death unexpectedly results; but
a. Battery does constitute deadly force if the person struck is infirm  likely to die or be grievously harmed by the battery.

D. Non-Aggressor Limitation
(1) Aggressor has no right to a claim of self defense.

a. Aggressor – person whose affirmative unlawful act is reasonably calculated to produce an affray forebodying injurious or fatal consequences.

b. Even if a person merely starts a nondeadly conflict ( still aggressor.

c. Person not aggressor, if his conduct – no matter how provocitive – is lawful.

(2) Initial aggressor may regain right of self-defense if the other party was the aggressor at the time the defensive force was used.

a. Deadly aggressor – Person whose acts are reasonably calculated to produce fatal consequences.  The only way this person may regain the right of self-defense is:

[1] Withdrawing from the affray and
[2] Successfully communicating this fact – expressly or impliedly – to intended (.

b. Non-deadly aggressor – If a ( starts an affray foreboding injurious consequences but the (’s response is disproportional converting a minor altercation into a deadly assault, ( is also the aggressor.  Courts split: whether ( can use deadly force:

[1] Gleghorn – When ( of a nondeadly assault responds with deadly force, original aggressor immediately regains his right of self defense.

[2] Perkins & Boyce – Some courts do not provide initial nondeadly aggressor with an automatic right of self-defense.  ( not entitled to use dadly force against ( unless he tries to retreat, if possible.

· If ( doesn’t retreat and kills ( ( usually convicted of manslaughter, not murder (“Sudden heat of passion” doctrine).

E. Necessity Requirement: Issue of Retreat
(1) General Rule:  Self-defense ‘is measured against necessity,’ i.e., that deadly force may not be used to repel aggression if such force is unnecessary.

a. Majority – A non-aggressor is permitted to use deadly force to repel an unlawful deadly attack, even if he knows he can retreat in complete safety.
[1] Justifications: (i) law shouldn’t denounce conduct which is reasonable; (ii) right should not give way to wrong; (iii) retreat rule would be counter-utilitarian.
b. Minority – An innocent person threatened by deadly force must retreat rather than use deadly force if he is aware that he can do so with complete safety.
[1] Castle Exception – Non-aggressor need not retreat if attacked in his dwelling place, even if he could do so in complete safety.
· Co-dwelling assailant?
[i] Most Jurisdictions – Co-dweller status is irrelevant ( non-aggressor need not retreat.

F. Nature of the Threat: “Imminent, Unlawful Deadly Force”
(1) “Imminent” – A force is “imminent” if it will occur ‘immediately,’ ‘upon the instant,’ or ‘at once.’  A force is not imminent if aggressor threatens to harm another person later on.

(2) “Unlawful Force” – Citizen may not use deadly force to resist police’s proper use of force against him; But, a person may defend against excessive police force (unless otherwise mandated).

II. Deadly Force – Self-Defense Claims
A. Traditional C/L Binary – If any of the elements of the defense were missing, the defense was wholly unavailable to (.

B. Imperfect Defense of Self-Defense to Murder – Results in Manslaughter Conviction
(1) Two Versions:

a. Some courts:  A non-deadly aggressor who is the victim of a deadly response must retreat to a known place of complete safety before using deadly force.

[1] Otherwise, his right of self-defense is considered imperfect.

b. Other states:  ( is guilty of mansluaghter if he kills ( in either of following:

[1] ( unreasonably believes that ( is about to use deadly force, although, ( intends no harm or nondeadly harm; or
[2] ( does intend deadly force, but ( fails to realize that non-deadly force would suffice.
III. Self-Defense: Battered Women’s Syndrome

A. Battered Woman’s Syndrome Defense
(1) BWS – Definition
a. A cycle of violence, typically involving:
[1] Buildup of tension;
[2] Battering
[3] Loving contrition
b. Cycle which repeats itself and leads to feelings of inability to take action, loss of self-esteem, and feelings of helplessness and inability to leave.
(2) Constructing Defense – “Learned helplessness” aspect of BWS can be used to counter incredibility of (’s assertion that she couldn’t leave, or to explain why she didn’t.  It helps the jury understand seemingly contradictory info. –( was beating me, yet I stayed.
a. Shows why ( did not leave – Use BWS testimony to show this, not to demonstrate reasonableness of (’s actions.
b. Not leaving as a reasonable mistake – One way to characterize (’s not leaving is as a reasonable mistake, with BWS testimony going to reasonableness.  Cuts to the heart of the reasonableness limitation.
(3) Tactical issues- Why not use BWS evidence in a case?
a. No danger to life– Cycle of violence suggests danger of new battery, not life-threat.
b. Why didn’t you leave – If the battery wasn’t serious enough to make this an issue, the ‘no danger’ problem arises instead.
c. Were you there Problem–( will ask BWS expert: “Were you there? Did you see it?”
d. Medical experts – Where there is external ‘visible’ corroboration fo BWS, such as medical records, such evidence is preferable to BWS evid., but often it isn’t there.
(4) Imminence Problem – Difficult cases are those w/o an immideate threat, where ( was sleeping or ( hires a hitman to kill him.
a. Hostile courts – T/C's are willing to admit BWS evid. in hard cases, but appellate courts are hostile to it.  ( usually loses such cases, even where it’s admitted.
B. Race Issues in Self-Defense

(1) Basic Problem:  Is racial info. relevant to (’s mens rea?  Should race of (s ( believed were attacking him bear on whether his fear was reasonable?
a. Goetz – ( approached by 4 young black men on subway and he shot them.  Conflicting evid. presented as to actual threat.  Jury acquitted on all charges.
b. Jeweler’s dilemma – Should jewelers be allowed to selectively buzz in people?
(2) Justifications – [See p. 71]
a. Normative approach – Reasonable std. should reflect what society’s behavior ought to be rather than what it actually is.
IV. Self-Defense: Limitations

§13. Protection of Property

I. C/L Approach
A. Personal Property – ( is justified in using non-deadly force to protect personal property if: (1) she is in lawful possession of it; and (2) she believes that such force is necessary to keep ( from taking it.  Deadly force ( never permissible.
(1) Must be unlawful taking – If ( has a claim of right to prop. ( no force is justified.
(2) Recapture - Non-deadly force may generally be used if ( is in fresh pursuit of (.
B. Dwellings – ( is justified in using non-deadly foce to protect his dewilling.  Deadly force is only justifiable if ( reasonably believes: that (1) it is immediately necessary; and (2) ( intends to commit an atrocious felony inside the dwelling.
(1) “Dwelling” – May sometimes be ambiguous, e.g. garage, hotel, etc.
(2) “Atrocious felony” –Significant risk of bodily harm. See below: Law enforcement
(3) Exceptions:  ( is entitled to use deadly force to prevent dispossesion of his dwelling or to prevent ( from burning it.
(4) Subjective test – A reasonable mistke will exculpate (.
a. Example:  (, an unarmed burglar, enters (’s home to steal and ( shoots him.  If ( thought ( intended to steal, ( is liable for murder.
II. MPC §3.06
A. Personal Property – §3.06 generally follows C/L except that (1) ( may use non-deadly force to recapture personal property even without fresh pursuit.; (2) Under narrow circumstances ( may use deadly force to protect personal (or real) property.
(1) Deadly force anomaly – Unlike self-defense and law enforcement provisions, MPC §3.06(d) allows deadly force to be used to protect property when ( is attempting to commit certain property-related crimes.  ( ( may use deadly force sometimes when she would not be able use it to arrest the felon.
(2) Request to Desist – ( must first ask ( to desist, unless it would be infeasible.
B. Dwellings – §3.06 allows ( to use deadly force to protect her dwelling if (1) she believes ( is intending to dispossess her of it; or (2) under the circumstances outlined above for personal property.
(1) Burglary Cases – MPC allows deadly force against a burglar in circumstances similar to C/L rule, but limited to property crimes.
(2) Spring guns – Never allowed under MPC if they inflict serious bodily harms.
§14. Law Enforcement

I. Common law rule:  ( is justified in using non-deadly force against ( if he reasonably believes that:

A. ( is commiting or has commited a crime and
B. the force used is necessary to prevent the crime, effect, arrest, or prevent escape.

C. Deadly force may only be used to prevent an ‘atrocious felony’ or to effect arrest or prevent escape of someone who has actually committed one.

(1) “Atrocious felony” – A felony involving a significant risk of serious bodily harm to an innocent person.  As with the inherently dangerous felony limitation in the felony-murder rule, there is debate over whether the approach should be abstract or fact-specific.

a. Fact-specific approach – (Majority/Schulhofer view) – Examine the facts of the case to determine whether there was a significant risk of serious bodily harm to an innocent person.

[1] Example: In Ceballos, burglary was not atrocious because burglars were unarmed and there was nobody in the house to be harmed; thus no risk of injury to an innocent person.

b. Abstract approach (IL, NY view) – Felonies such as burglary, robbery, etc. could be considered atrocious even if committed by an unarmed (.

(2) Crime Prevention

a. Reasonable mistake exculpates – Contrasted to the rule on arrest/escape, ( is still justified if he makes a reasonable mistake about the purported felon’s actions.

b. Misdemeanors – Deadly force may never be used in the prevention of a misdemeanor or petty offense (but non-deadly force is permissible).

[1] Example: 2 unarmed burglars break into (’s house when nobody is home.  Ceballos
(3) Effecting arrest/preventing escape

a. Reasonable mistake does not exculpate private citizens; when ( is a private citizen,, ( must actually have committed a felony; a reasonable mistake by ( will not exculpate him.

[1] Double Standard – Rule creates 2 standards: one for the police officer, and another for the citizen.

b. Misdemeanors – As with crime prevention, deadly force may never be use to arrest/prevent escape of ( who has committed a misdemeanor or petty offense (but non-deadly force is permissible)

[1] Example – (, a private citizen, observes ( shooting X and fires shots at ( has he flees.  ( was actually an undercover fed. officer and thus his conduct was not felonious.  Despite his reasonable mistake, ( was guilty of assaulting a fed. officer. Hillsman
II. MPC Rule – § 3.07

A. Crime Prevention – §3.07(5) – Non-deadly force is justifiable if immediately necessary to prevent the commission of most crimes.  Deadly force is justifiably only if ( believes that
(1) A substantial risk exists that ( will kill or seriously injure another if the crime isn’t prevented;
(2) There is no risk to innocent bystanders; and 
(3) The force is immediately necessary to prevent commission of the crime.
a. Subjective belief – As with all MPC justification defenses, law enforcement defense is based on (’s subjective beliefs (subject to §3.09 restrictions)
b. Riot or mutiy – Deadly force may also be used to bring a riot or mutiy under control (see MPC §3.07(5)(a)(ii)(2)).
B. Effecting Arrest – §3.07(1) – Non-deadly force is justifiable if ( believes it is immediately necessary and she makes (or tries to) make the purpose of arrest known.  Deady force is justifiable in a felony arrest by a peace officer only if

(1) It can be used with no serious risk to innocent bystanders;

(2) It is immediately necessary

(3) Either 

a. The crime for which ( is being arrested involves the use (or threatened use) of deadly force or
b. There is a substantial risk that ( will cause death or serious bodily harm if not arrested immediately.

(4) Restrictions on deadly force

a. Must be a peace officer for deadly force (unlike common law)

[1] Private citizens assisting arrests – A private citizen may assist a peace officer or another private citizen in effecting an arrest, even if unlawful.

b. Much narrower than common law – Innocent bystanders limitation & deadly force in crime/serious injury later limitations make this defens much narrower under the MPC than at common law.

C. Preventing Escape – § 3.07(3) – Same rules as for Effecting Arrest except there is a special privilege for peace officers (including prison guards, etc.) to use deadly force immediately necessary to prevent escape of ( from prison.

III. Constitutional Limitations
A. Tennessee v. Garner – Unconstitutional for a police officer to use deadly force on an escaping felon unless (i) force is necessary to prevent (’s escape; (ii) the officer attempts to warn (; and (iii) the officer has probable cause to belive that (’s escape poses a significant threat to others if not apprehended.

(1) Only applies to police officers – Based on 4th Amend ( not applicable to private citizens.

(2) Invalidates common law rule – Before Garner, deadly force was permissible in for arrest of all felons.

(3) Fact-specific approach – ( in Garner had burglarized a house but was unarmed ( Court implicitly applied the fact-specific approach to evalue the dangerousness and atrociousness of a felony.

B. Basic Problem of Garner – Tenseion that gave rise to Garner is in fact that the alternative to shooting ( is to allow escape.  Court’s view is that (’s escape is better than killing him.

(1) Deterrence problem – Garner and MPC rules leave most criminals without an incentive to stop when pursued; they have an incentive to flee.  Additional charge of evading arrest ( insufficient additional deterrence.

(2) Technological Solution? – Tranquilizer guns and similar technological innovations.

§15. Necessity

I. Generally 

A. General Rule:  Necessity is a justification defense when situation compels ( to choose the lesser of two evils and is definitely not a defence to civil disobedience.  Its applicability to homicide is unclear (except under MPC).

B. Not restricted to non-human events – Schulhofer believes necesssity is not restricted to situations where non-human events compel (’s actions ( prison escape cases, e.g. Unger, are not anomalous and clearly fit into the necessity framework.  Note that MPC §3.02 accords with this view insofar as it allows necessity when a human event compels (’s action.

(1) Schulhofer/MPC Blurs line between necessity and duress. [Discuss both on exam]

C. Objective test – Both common law and MPC ( determination of necessity is an objective test; court decides whether the harm avoided was actually greater than what ( caused.

D. Justifications:

(1) Gap-filler – Used to exculpate (s in situations where the legislature would not have wanted to hold them liable.  Consider it an appeal to legislature’s deicisons.

(2) No deterrence or retribution – Neither of these purposes is served when we punish somebody who acted out of necessity.

II. Common law approach

A. Basic rule:  At common law, ( can asssert the defense of necessity if his actions were necessary to avert:

(1) Imminent Harm

(2) More serious than that caused by (’s conduct

(3) Where a legislative purpose to exclude (’s behavior does not plainly appear and
(4) ( is not at fault in creating the situation.

a. “Harm more serious” – Not only must the court find that the harm was more serious under the objective test, but ( must believe the harm is more serious at the time he makes the choice.  Equal harm generally is insufficient.  See e.g., Dudley & Stephens: one may not kill an innocent person to save one’s own life.

b. “Legislative purpose” – Necessity is not a challenge to the legislature’s values, but an appeal to them.
c. “Not at fault” – May seem counter-utilitarian, but necessary to prevent contrived situations where necessity is asserted.
[1] Example:  ( escapes from prison to avoid death threatened by another inmate.  ( can assert necessity both with regard to escape charge and (on the better view) with regard to the charge of remaining out of prison without turning himself in. Unger.
B. Escape from prison – All courts recognize applicability of necessity to simple escape from prsion, but whether it applies to remaining out is disputed.  Better/logical view is that theoretically, the necessity defense is equally applicable to remaining out.  Where ( has not turned himself in immediately, the facts may make it difficult for him, as in Unger (( stayed out for 2 days, made phone calls to Canada, etc.)
(1) Reluctance & Plausibility – Reluctance of courts is that these explanations are too plausible.  Fear that every prison escapee will be assert necessity.
C. Civil disobedience – Necessity defense almost ever allowed for civil disobedeinece, and is distingusihed from “true necessity because:
(1) There is a plain legislative intention to the contrary, i.e. values challenged by (;
(2) The harm was not imminent; or
(3) ( was not averting a greater evil, i.e. alternative non-criminal means of protest.

a. Distinction between civil disobedience and averting greater evil not always clear.

[1] Example: Greenpeace protesters terspassing on grounds of nuclear power plant to protest its operations.  Necessity defense is unavailable.  But if the reactor is in imminent danger of meltdown and ( trespasses to prevent plant’s operation (which would lead to meltdown) ( defense is available.

D. Homicide – General common law rule did not allow necessity for intentional homicide.

(1) Justifications:

a. Morality – Individual rights of personal integrity and liberty trump utilitarian calculus of net gain in these situations.
b. Other reasonas – Any means for deciding who is to die ( bound to be unfair.
[1] Rebuttal:  Isn’t this just the logical extension for theoretical underpinning of the doctrine?
E. Medicinal marijuana – Hutchins – Alleviation of (’s medical symptoms would not clearly and significantly outweigh the harm to the public if (’s cultiavation of marijuana for its medicinal use were not punishable.
III. MPC §3.02 Approach

A. Basic Rule:  Under §3.02, ( can assert the defense of necessity if his actions were necessary to avert
(1) More serious harm than caused by (’s conduct, and

(2) Where a legislative purpose to exclude (’s behavior does not plainly appear.
a. Compared to common law – (i) MPC rejects imminence requirement and homicde exception; (ii) provides for liability if ( was reckless or negligent in bringing about the situation and the crime is one where recklessness/negligence is a sufficient mens rea.  Status of the ‘not at fault’ requirement unclear.
B. Civil disobedience – Since legislative purpose requirement is explicitly incorporated into the MPC, probably same outcome as under common law.
C. Homicide – MPC § 3.02 diverges from the common law and clearly allows necessity as a defense to homicide.  Homicide is justifiable if there is a net gain in human life as a result of the act, but each life must be treated equally ( a fair procedure must be followed, e.g. drawing straws.
(1) Inherent contradiction – treting all lives as ‘equal’ and allowing the light people to throw the heavy ones overboard in a sinking boat.
IV. Necessity:  Taking Life to Save Life

§16. Duress

I. General Principle:  Duress is an excuse defense applicable where ( was coerced into committing a crime by a 3d person.

A. Unlike necessity – Duress applicable only to human threats, but necessity is applied to nonhuman threats; Does not allow for intentional homicide, but necessity does where there is net life savings. (Otherwise quite similar)

B. Justifications
(1) Lesser evil

(2) Little deterrence, etc.

II. Common Law Approach:  

A. Basic Rule:  ( can assert defense of duress if a 3d person

(1) directly coerces him to do what he did with 

(2) an imminent and 

(3) unlawful threat 

(4) of death or great bodily harm (deadly force), and 

(5) his actions are not homicidal.

B. Elements:

(1) “Directly coerces” – ( must be coerced to do the very thing he actually does.

(2) “Imminent” – Strict requirement.

(3) “Not homicidal” – Duress cannot be used to justify an intentional homicide, even if a net savings of life would result.

(4) ( Not at fault – ( cannot claim the duress defense if he helped create the situation.

C. Lesser of 2 Evils – Duress does not require ( to choose the lesser of 2 evils.

[1] Almost all cases where ( was allowed durress defense involved choosing lesser evil.

III. MPC § 2.09:

A. Basic Rule:  Under §2.09, ( can assert durress if a 3d person

(1) Directly coerces him to do what he did with

(2) An imminent and

(3) Unlawful threat

(4) Of force which

(5) A person of reasonable firmness would have been unable to resist

B. Elements:

(1) “Reasonable firmness” – §2.09 doesn’t clarify this ( almost always arguable.

a. Particularly in homicide cases.

(2) Recklessness/Negligence – If ( recklessly/negligently placed himself in the situation where he was probably that he would be subjected to durress, he is liable of any crime requiring reckless or negligence respectively as mens rea.  §2.09(2).

C. Differences from Common Law – MPC adds reasonable firmness req’t and softens common law rule in 3 ways:
(1) Imminence not required – (Is req’d under common law)
(2) Deadly force not required – Threatened force may be non-deadly.
(3) Homicide is permissible – As with MPC.
§17. Insanity

I. Tests for Insanity

A. M’Nagthen Test – ( was insane if, at the time he acted, he suffered from a mental disease or defect that caused him to know (1) the nature and quality of the action; or (2) the wrongfulness of his action.
(1) Cognitive Only – Based on old notion that mental illness results in only cognitive, not volition, impairment.
(2) Narrow literal interpretation – If M’Nagthen test is taken literally, the ‘know’ requirement would not exculpate anybody because most insane people know the nature of their actions at some level.
a. Know v. Appreciate – Replace word ‘know’ with ‘apprecate’ ( Where ( cannot apreciate their conduct in broader social context ( exculpated.
B. Irresistible Impulse Test – M’Nagthen test above, plus a third prong exculpating ( if he was unable to control his conduct.
(1) Cognitive and volitional – Irresistible impulse prong provides exculpation for volitional disorders that the pure M’Nagthen Test fails to cover.
(2) Extremely Narrow larrow literal interp. – Same problem as pure M’Naugthen.

(3) “Unable to Control” – To determine, consider:

a. Would ( have done what she did with a caop at her elbow? Yes ( insane.

[1] If not, ask if her ability to control herself was “substantially imparied”

C. MPC §4.01 – ( was insane if, at the time he acted, as a result of a mental disease or defect she lacked the substantial capacity (1) to appreciate the criminality or wrongfulness or her action; or (2) to conform her conduct to the law.

(1) Cognitive and volitional – Like Irresistible Impulse test, MPC covers both.

(2) Perceived as broadest – Combination of ‘appreciate’ in language and volitional aspect ( make it the broadest of current tests.

D. Mens Rea Approach – Because of mental impairment, ( lacked mens rea required by the crime.

(1) Used in states that have abolished insanity defense altogether.

II. General Considerations

A. Practical Application – Consider alternate defenses.  Sometimes same factors may negate the mens rea or actus reus of the crime.
(1) Tactics:  Serving a few years in prison on lesser charge might be better than the rest of life in jail, esp. given unlikely success (statistically) of insanity defense.
B. Competnece to Stand Trial – 2 Basic Approaches to determine whether ( is compent:
(1) Dusky Approach – S.Ct. decision in Dusky was that ( must have sufficient present ability to consult with his lawyer, and must have a rational and factual understanding of the proceedings against him.
(2) MPC §4.04 – Whether, as a result of mental disease/defect, ( lacks capacity to understand the proceedings against him or assist in his own defense.
C. Justifications:
(1) In favor of insanity defense:
a. No moral fault since insane person lacks the necessary free will.
[1] Reply:  We don’t always require blame, cf. strict liability crimes.
b. No deterrence. Where ( cannot control conduct or understand wrongness of his conduct, you cannot deter it.
[1] Reply:  Punishment of insane will deter false claims of insanity; (’s undeterrability is a reason for other purposes of punishment:
· Restraint – ( has demonstrated his dangerousness.

· Reformation – ( deserves help to avoid similar future actions.

(2) Against insanity defense:

a. Abuse and crime control.  Insanity defense allows criminals to walk free.

[1] Reply:  Statistics don’t bear this.  (s found insane ( mental hospitals.

b. Inadequate in present form.  Present scheme inadequately spearates the blameworhty or committing crazies to treatment.

[1] Reply:  Retributivist absence of moral fault argument (above).

D. Execution of Insane (s

(1) Basic Rule – ( insane at time set for execution may not be executed, violates 8th Amend.’s ban on crue and unusual punishment.

a. Note:  States are not constitutionally req’d to offer insanity defense at all.

(2) Test for Determining Insanity:  No universally aggreed approach:

a. Moon test – ( cannot be executed if he has ‘an illness which so lessens the capacity of a person to use his customary self-control, judgment and discretion in the conduct of his affairs and social relations as to make it necessary or advisable for him to be under care.’  Flawed: Because it allows state to execute a person who can manage his affairs but is otherwise loony.

b. CA Test – Std. is that ( cannot be executed until his ‘reason is restored.’

(3) Procedures for Determining Sanity – Ford: S.Ct. split on what procedures should be used for determining sanity of death row inmate. [See p. 78]
III. Mental Disease or Defect
A. Generally – All insanity tests require proof that ( suffered from a ‘mental disease or defect’ at the time of the act, but there is no agreed-upon defintion of term.
(1) Psychopaths and sociopaths – Generally agr3eed that psychopaths and sociopaths don’t necessarily suffer from a ‘mental disease.’  These terms are viewed more as relating to hisotry of behavioral problems than actually being directly indicative of a mental disturbance.
(2) The “Gatekeeper” – Lack of std. defintion gives courts great discretion in insanity defense cases.  “Mental disease” ( often the fighting issue in insanity case.
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