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Criminal Law.  
DURESS IS AN EXCUSE (hence, it lends itself to RSB and BWS)

-
Meares says that Duress, like Necessity,  involves a lesser of two evils (RPD: See Unger)
NECESSITY IS A JUSIFICATION. 

“Crime” is defined by its elements. 

· Collections of facts that must be proven beyond a reasonable doubt to warrant conviction

· Generally  must be proven through the showing of some form of action taken by the defendant

Actus reus [Law Latin "guilty act"] The wrongful deed that comprises the physical components of a crime and that generally must be coupled with mens rea to establish criminal liability; a forbidden act
A crime requires:

1.
Actus reus

2.
Mens rea

3.
Causation – at common law and MPC, a crime cannot be predicated on status, propensity, or desire

Recklessness:  A conscious disregard of risk. 
Legality principle revisited (three goals)

· Political accountability

· Equality in adjudication

· Reduce arbitrariness in adjudication

· Therefore, if we can’t predict how a law/defense could/should be applied, it seems then to violate the Legality principle

Meares on community norms/policing mechanisms:
“A community’s enforcement of social control is just another way of referring to how a community enforces norms.  Norm enforcement is easier when individuals in a community have social linkages and trust one another.”

· However, community norms can cut both ways (e.g., foster criminality inasmuch as they can inhibit it)

“Deterrence-based strategies directed towards individual lawbreakers may even exacerbate the very activity the strategy purports to curb.”

Theoretical underpinnings of criminal law
1) Optimal deterrence

a) Initially championed by Bentham per certain general guidelines

i) Value of punishment should outweigh profit of crime

ii) Greater punishment can result in smaller crime

iii) Punishment ought to be no more than necessary to deter the crime

b) Criticism is that criminals aren’t this logical; also, the perceived certainty of punishment matters more than the perceived severity of punishment

i) Also, there is a social tipping point at which point enough people are criminalized so that there is no social stigma towards being a criminal

c) Posner → a modern deterrence guy, but he notes a few problems

i) By punishing a less serious crime more severely, you’re reducing the incentive to engage in that sort of behavior

ii) Solvency is a substantial problem if you use fines as punishment, particular when it comes to collections

iii) Very low probabilities are difficult to estimate accurately, implying problems with the implied sentence

d) Casebook: deterrence is questionable since the perceived legitimacy of authority matters more than deterrence when people are determining whether or not to obey the law

2) Individual dessert

a) Championed by Kant

i) Judicial punishment should go solely to the criminality per se

ii) Penal law and individual justice is categorical: utilitarians destroy Justice

(1) “Woe to him who creeps through the serpent-windings of utilitarianism to discover some advantage that may discharge him from the justice of punishment, or even the due measure of it, according the Pharasiac maxim: “It is better that one man should die than the whole should perish.” For is justice and righteousness perish, human life would no longer have any value in the world.”

iii) In committing a crime, the criminal harms himself; punishment is implied by the crime

(1) The individual criminal chooses to be punished in a snese

(2) Hence, Kant’s example that it is necessary to execute the condemned man no matter what (it’s a civic duty)

iv) Kant allows/advocates the death penalty

3) Expressive condemnation

a) Has its roots via Hart: “What distinguishes a criminal from a civil sanction and all that distinguishes it . . . is the judgment of community condemnation which accompanies . . . its imposition.”

b) Feinberg

i) Without the social aspect, punishment is no different from any other empirical state

ii) Criminal law institutionalizes the desire for revenge

c) Hampton

i) Punishment balances the wrongdoing.  i.e., the criminal unbalances society, and punishment re-balances it both on a personal and a social level

(1) i.e., a wrongdoer tells his victim that they have no value/diminished value

(2) “If legal punishment is a protection of one’s value, then its infliction on a wrongdoer is a reflection of that value.”

ii) Hampton seems to have rape in mind as the exemplar crime in this manner

iii) Proportionality is key in the retributive penal system

4) People v. Du: Korean shopowner who accidentally kills black girl (thinking her to be a robber) gets only probation

5) State v. Chaney: Soldiers who rape and rob a woman get only 3 concurrent 1-year sentences, but court is helpless to give more
How do we punish?

1) Imprisonment

a) See United States v. Bergman, 416 F. Supp. 496 (S.D.N.Y. 1976); court upheld prison sentence for a pillar of the community for a pension scam, refusing alternatives such as community service

i) Court recognized there was no real deterrence at work, instead embracing dessert theory/expressive condemnation mix

ii) “Each of us is served by the enforcement of the law not least a person like the defendant in this case, whose wealth and privileges, so long enjoyed, are so much founded upon law.  More broadly we are driven regularly in our ultimate interests as members of the community to use ourselves and each other, in war and in peace, for social ends. . . . The transgressor has chosen between keeping the law required for society’s protection and paying the penalty.”
2) Fines
a) Empirically, fines are about as effective as imprisonment for white collar offenders from a deterrence p.o.v., but this is debatable
b) However, Congress directed the sentencing commission to have judges sentence white collar criminals to prison more
c) Strong retributive argument against using fines more:
i) Fines aren’t for everyone (everyone can’t afford them/discriminates based on wealth)
ii) Strong political implications as well: we don’t like people “buying” their way out of jail; there seems to be an intuitive discrepancy between fines and imprisonment
3) Shaming penalties

a) United States v. Gementera, 379 F.3d 596 (9th Cir. 2004)
i) Court upheld a sentence for a mail thief to wear a signboard outside the post office stating “I stole mail, this is my punishment.”
ii) “Our obligation [in reviewing the sentence] is to assess whether an individual provision reasonably relates to the purpose of rehabilitation.  Where that provision is part of an integrated rehabilitative scheme, we see no bar to looking at other aspects of the scheme in evaluating the purpose and reasonableness of the individual provision at issue.”
b) Kahan on shaming penalties

i) Shame is the experience of one is believing one is disgraced in the eyes of another.  It is a vital step to rehabilitation
ii) While we lack actual data, shaming penalties should work
(1) It’s better than imprisonment
(2) Stigma can fade over time
iii) But see Massaro, The meaning of Shame, 3 Psych. Pub. Pol. & L. 645 (1997)

(1) Post-modern society is not conducive to shaming penalties
(2) No data to support Kahan’s argument
(3) Devil you know is better than the devil you don’t
(4) Any theory of rehab should not b/g with ostracism
iv) But see also Whitman, What is Wrong with Inflicting Shame Sanctions?, 107 Yale L.J. 1955 (1998)

(1) There isn’t a clear tradition supporting a distate for “shame” punishments
(2) Could have a tremendously negative effect on the criminal
(3) Turns too much power over to the crowd/mob (“state encouragedlynching involves a troubling tolerance for ochlocracy.”)
What to Punish? 

1) Condemning values

a) Gusfield, on Legislating Morals, 56 Cal. L. Rev. 54 (1968)
i) Law basically enforces either a desired social norm or an actual social norm (normative/prescriptive)

ii) “Law is not only a means of social control but also symbolizes the public affirmation of social ideals and norms.”

b) Compare Bowers v. Hardwick, 478 U.S. 186 (1986) upholding a same-sex sodomy ban with Lawrence v. Texas, 123 S. Ct. 2472 (2003) overruling Bowers
i) Lawrence: “the fact that the governing majority in a state has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law prohibiting the practice; neither history nor tradition could save a law prohibiting miscegenation from constitutional attack”

c) Hate crimes

i) Kahan

(1) Hate crime laws “send the message” that the offender was “wrong” for seeing the victim as a person of lower worth

(2) This is totally consistent with the expressive condemnation theory

(3) “Hate crime laws also affirm the larger community’s commitment to the value of equality.”

ii) Enhancing a criminal penalty under hate crime statute is constitutional.  Wisconsin v. Mitchell, 508 U.S. 476 (1993)

(1) All speech is not protected simply b/c it expresses an idea

(2) Motive is a traditional element of sentencing, this includes racism

(3) Danger posed by racially motivated crimes justifies the deterrent effect

(4) Deference to legislature

iii) But see Posner, Emotion Versus Emotionalism in Law, (2000)

(1) Hate crime enhancement does not fit within traditional deterrence theory

(2) Hate crimes only serve to protect judicially favored groups

(a) Similar to creating “class enemies”

(3) “As long as criminal sentencing takes full account of the bearing of the criminal’s object on his dangerousness, the nonpolitical concerns that motivate advocacy of the ‘hate crime’ classification are taken care of automatically.”
Institutional elements of criminal law

Courts v. Legislatures
1) Desuetude
a) Defined as lack of use; obsolescence through disuse; The doctrine holding that if a statute or treaty is left unenforced long enough, the courts will no longer regard it as having any legal effect even though it has not been repealed.
b) "[T]he doctrine of desuetude has had in all legal systems a very limited and cautious application. For the anachronistic statute a better remedy may be found through reinterpretation in the light of new conditions; as Gray remarks with some irony. 'It is not as speedy or as simple a process to interpret a statute out of existence as to repeal it, but with time and patient skill it can often be done.' " Lon L. Fuller, Anatomy of the Law 38 (1968) (quoting John Chipman Gray, The Nature and Sources of Law 192 (1921)).
c) Commonwealth v. Stowell, 449 N.E.2d 357 (Mass. 1983) Court refuses to overturn a conviction for adultery on the basis of desuetude. 

i) But see Poe v. Ullman, 367 U.S. 497 (1961) (Frankfurter, J.): It was unnecessary for Court to address the constitutionality of a statute banning distribution of contraceptives b/c prospect of prosecution was too remote

2) Legality

a) Keeler v. Superior Court, 470 P.2d 617 (Cal. 1970): D could not be found guilty of murder for the miscarriage caused when he beat and “stomped” on his wife who had been impregnanted by another

i) Can only be criminally liable for enacted laws; courts cannot create crimes

ii) Fair warning that an act is a crime is necessary for due process

(1) There are no ex post facto laws

(2) Ex post laws defines as “one that makes an action done before the passing of the law and which was innocent when done, criminal; and punishes such action.”

iii) Keep in mind Keeler was decided prior to Roe
iv) Note, CA legislature amended the statute almost immediately after Keeler to include a “fetus” in the definition

(1) IL has made it a distinct criminal offense

(2) OK has determined that a “fetus” is a human being for the purposes of state homicide statutes.  Hughes v. State, 868 P.2d 730 (Okla. 1994)

b) The Rule of Lenity: Canon directing courts to construe ambiguous criminal statutes narrowly

i) Enforcement of lenity is uneven at best

ii) However, Congress has refrained from abrogating the Rule of lenity on at least two occasions so it’s still out there

iii) The MPC is hostile to the rule of lenity

(1) MPC § 1.02(3): Ambiguous provisions are to be “interpreted to further the general purposes [of the Code] and the special purposes of the particular provision involved.”

(2) This is a clear rejection of the presumption of the Rule of Lenity in which ambiguous provisions are to be construed narrowly

(3) Note: legislatures are much more likely to overrule judicial interpretations that construe criminal provisions narrowly than those that construe them broadly.  Eskridge, Overriding the Supreme Court Statutory Decisions, 101 Yale L.J. 331, 352 (1991) (“Casebook” p. 116)

c) Loopholing

i) Certain types of criminal conduct are so amorphous that criminal statutes are intentionally vague so as to allow for efficient prosecution

ii) E.g., Sherman Act or RICO

Jury trial rights
1) Fourteenth Amendment guarantees a right to trial in all state criminal cases were they to be tried in a federal court.  Duncan v. Louisiana, 391 U.S. 145 (1968)
2) Federal Rule of Criminal Procedure 23: Cases required to be tried to a jury will be tried to a jury unless the defendant waives the right in writing with the consent of the government and the judge

a) Nor does the government have to articulate its reasons for requesting a jury trial/refusing the D’s request to waive a jury trial.  Singer v. United States (1965) 
3) Defendant cannot unilaterally waive jury trial.  Also, substantial showing that D could not receive a fair jury (via the voir dire process) must be demonstrated before the jury trial may be set aside.  United States v. Moon, 718 F.2d 1210 (2d Cir. 1983)

Actus reus.
(1) Voluntary Act.  
a. “Voluntary act requirement” is a general principle of criminal law

i. Evinced in Model Penal Code (“MPC”) § 2.01:

1. Person is not guilty of an offense unless liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable

2. Following are not voluntary acts:

a. Reflex or convulsion;

b. A bodily movement during unconsciousness or sleep

c. Conduct during hypnosis or resulting thereof…

ii. Note, the MPC does not define what is a voluntary act

b. Consciousness is an element of a criminal act.  “The absence of consciousness not only precludes the existence of any specific mental state, but also excludes the possibility of a voluntary act without which there can be no criminal liability.”  1 Wharton’s Criminal Law and Procedure (Anderson) § 50, quoted in State v. Jerrett.  

i. State must prove beyond a reasonable doubt that the accused voluntary engaged in conduct as an element of the offense
ii. As opposed to, say, irresistible impulse

iii. Note: State may not require a defendant to prove an affirmative defense that negates an element of a crime. Patterson v. New York, 432 U.S. 197 (1977)
c. People v. Newton, 8 Cal. App. 3d 359 (Cal. 1970).  Where evidence of involuntary unconsciousness has been produced in a homicide prosecution, the refusal of a requested instruction on the subject, and its effect as a complete defense if found to have existed, is prejudicial error.
i. Huey Newton was convicted of voluntary manslaughter, an Oakland Police, John Frey.  
1. Frey and another officer had been patrolling in Oakland, and noticed a “Black Panther” car moving in his vicinity (approx. 5am) , owned by an LaVerne Williams, for whom there was a warrant for outstanding parking tickets
2. Frey pulled over the car and attempted and ordered driver out of vehicle.  
3. Prosecution witnesses testified that D became belligerent and opened fire on the officers
4. D claims officers ID’d him as Huey Newton.  Car was not Newton’s.  d claims he was ordered out of the car and searched, as d was holding a Criminal law book.  D claims officers attempted to force him into the police car.  D claims Frey struck him when D claimed police had no probable cause, and then Frey drew a revolver. 

a. D then claims that he felt like he had been shot, and then awoke at the hospital.  Witness who treated D claims this sort of unconsciousness is common to D’s.  
ii. “Where not self-induced… unconsciousness is a complete defense to a charge of criminal homicide.”  This can apply where the subject accts in fact but is not at the time, conscious of acting

iii. “The error was prejudicial per se because the omission operated to deprive defendant of his "constitutional right to have the jury determine every material issue presented by the evidence."”

iv. Conviction was reversed by the court. 

d. State v. Jerrett, 309 N.C. 239 (N.C. 1983)

i. Facts:

1. Vietnam vet claimed he experienced regular blackouts. During a “blackout” he exhibited violent behavior.  During one, he killed a N.C. man and attempted to get the victim’s wife to drive him to TN.  
2. Medical testimony tended to show D was responsible for his actions, that his disposition was either a result of alcohol abuse or depression

3. Judge gave instruction that if jury found D was suffering a blackout or condition was such that “he did not know the nature or quality of those acts … it would be [the jury’s] duty to return a verdict of not guilty.”

ii. Court held that the instruction amounted only to a partial explanation of unconsciousness and insanity, and hence the court erred in that instruction

1. fThe fact that the D failed to make a showing of “blackouts” through expert testimony was not dispositive.  

e. Baird v. State.  604 N.E.2d 1170 (Ind. 1992)

i. Facts

1. D was charged with 3 counts of murder (wife, and parents) and one count of feticide (wife was 6 mos. pregnant).  Killed his parents approx. 12 hours after strangling his wife.  
2. Charges sought the death penalty, through the aggravating circumstances of D having committed multiple homicides

3. Jury sentenced D to death for the aggravated circumstance of murdering his parents after the murder of his wife, but not the murder of his wife

a. RPD: Note Does criminal procedure (on appeal) view evidence in light most favorable to the verdict?
4. D had attempted to show that he was acting on impulse during the time of the crime

ii. D attempted to assert a constitutional argument; namely that by eliminating the “irresistible impulse” from the insanity defense, Indiana had unfairly required him to affirmatively show the absence of  mens rea.  The state may not require a defendant to prove an affirmative defense that negates an element of the crime.  Patterson, supra. 

1. “Argument that requiring a defendant to prove that he was unable to appreciate the wrongfulness of his conduct unconstitutionally shifts the burden of proof on the mens rea element”
2. That is, D could still be criminally insane even if he “knowingly” committed a homicide if he were under an “irresistible impulse”.  Forcing the D to prove his lack of mens rea, then is unconstitutional

3. Court rejected this argument.  “knowingly” only referred to fact that the murderer might know of his action’s propensity to cause harm and yet be unaware of the criminality of his acts
f. Jacobs v. Commonwealth, 15 A. 465 (1888).  “Excitable” nature of D is does not defeat his consciousness of act when committing murder.  
i. “It is the absence of that self-determining power, which in a sane mind renders it conscious of the real nature of its own purposes, and capable of resisting wrong impulses.  When this self-governing power is wanting whether it is caused by insanity, gross intoxication, or other controlling influence, it cannot be said truthfully that the mind is fully conscious of its own purposes, and deliberates or premeditates in the sense of the act describing murder in the first degree.”
ii. Court did not err when it sustained objections allowing doctor to testify to “excitable” nature of D when he committed a homicide.  

1. Questions were only regarding the “excitability” of the defendant

2. Court held that having a bad temper does not get you out of guilt of murder

g. Margin v. State, 17 So.2d 427 (1944).   D not guilty of public intoxication when he was carried from his house onto the public street by the arresting officers since the act lacked the “voluntary” nature presupposed by statute.

h. But see O Sullivan v. Fisher.  Drunk who has been ejected by the police from the premises of another possesses the requisite actus reus to be convicted of public intoxication

(2) Common law definition of actus reus.  Under the common law, the actus reus must be one of three things:

a. Act

b. Omission

i. Where the definition of a crime specifically punishes an omission

ii. Where definition specifies that an act must occur and D fails to do so (e.g., failing to register for the draft)

c. Possession

(3) MPC definition of actus reus.  Under MPC, actus reus element of an offense is divided into conduct, results, and circumstances
a. Conduct: the physical activity in which the defendant must engage can be: 

i. Act 

ii. Omission

iii. Possession

b. Result: Any consequence that must be caused by the Ds conduct.  Most crimes do not include a result element in the required actus reus

c. Circumstances: The external conditions that must exist when the D engages in the required conduct

i. E.g., kicking a pregnant woman in the stomach and causing the death of the fetus is not a homicide if a person is defined as a “person who is born and alive”

(4) Causation → MEARES LIKES HOW MPC lets the jury make the decision
a. For some offenses, the act element consists of “causing” a particular result.  Various forms of homicide are the most important in this category (the act of causing death)

b. “But for” and “Proximate” causation.  Whether the Dsconduct is the “cause in fact” of the result is generally a result of “but for” analysis
i. D’s actions usually said to be the “cause” of a forbidden result (e.g., resulting in the death of another person)

ii. When do we view conduct as the proximate cause of a prohibited result?

iii. Note: Indictment is defined as the formal written accusation of a crime, made by a grand jury and presented to a court for prosecution against the accused person.
c. People v. Arzon, 401 N.Y.S.2d 156 (N.Y. Sup. Ct. 1978).  D can be held criminally liable for harm actually suffered that is reasonably foreseeable and attributable to D’s conduct.
i. D was accused of second degree murder and arson, for allegedly setting fire to a couch.  A firefighter was subsequently killed as a result of fighting the fire. The firefighter’s death, though, was the result of an independent fire that had broken out on the second floor, which enveloped/trapped the firefighter. 

1. D was not implicated in the second fire

ii. D attempted to dismiss the indictment.  This was dismissed by the court “the fire set by the defendant was an indispensable link in the chain of events that resulted in the death . . . At the very leas, the defendant’s act . . . placed the deceased in a position where he was particularly vulnerable to the separate and independent force, in this instance, the fire on the second floor.”

d. But see People v. Warner-Lambert Co., 414 N.E.2d 660 (N.Y. 1980).  “But for causation” (of the Polemis variety) is insufficient basis on which to affix criminal liability if the defendant’s conduct is not sufficiently direct in regards to the harm actually suffered

i. Explosion in W-L factory as a result of the freak ignition of a chemical used in the manufacture of chewing gum.  State had no evidence detailing how the explosion actually occurred.  

ii. Court refused to allow criminal liability under the theory that “defendants exposed their victim to the risk of death and that he died.”

iii. Rather, D’s conduct must be “sufficiently direct” in regards to the harm actually suffered by the victim, as distinct from tort liability. 
e. Brackett v. Peters, 11 F.3d 78 (7th Cir. 1993) (Posner, J.).  A reasonable finder of fact could find that the rape and beating of an 85-year old woman caused her death a month later after she was sent to a hospital for acute depression and died after asphyxiating on a feeding tube (no negligence involved with her death)
i. Court defines “foreseeable” either in terms of but-for causation or simply increasing the likelihood that the class of events would occur.

1. RPD: A much broader standard than that at work in Warner-Lambert
ii. D’s attack certainly increased the risk that victim would deteriorate quickly/not recover at all given the victim’s age

iii. “A criminal assailant is punishable as a first-degree murderer “no matter how feeble the spark” of life that his blow extinguished… even if it is not an intended consequence, the criminal law comes down heavily on the defendant without worrying overmuch about the precise amount of harm inflicted.”

f. Alicke, Culpable Causation, 63 J. Personality & Soc. Psych. 368 (1992).  Degree of sanctions generally a function of the perception of the perpetrator’s causal role in producing the harm
g. MPC § 2.03.  

i. Conduct is cause when

1. Antecedent but for sine qua non, and

2. Satisfies any additional, statutory causal requirements

ii. If  intent is an element of the crime, an act is not a cause if the effect is beyond the intent, unless the only differences are 

1. Actual result different only in that a person other than the intended victim is affected (e.g., you murder the wrong guy)

2. Same kind of injury is inflicted and is not too remote to have a bearing on actor’s liability/gravity of offense

a. This is a recognition by the MPC that it might be too difficult to develop a hard and fast rule for causation

iii. If Recklessness or negligence is an element of the offense, causation not established if harm is not within the risk except when 

1. Injury is suffered by a different person/property; or

2. Actual result involves same kind of harm and differs only in degree from the intent

iv. Element of causation is not established unless the actual result is a “probable consequence” of the act when absolute liability will ensue

v. Meares really likes how MPC incorporates culpability into causation, letting the jury decide whether or not the act has actually caused the harm

(5) Novus actus interveniens, “new intervening act”.  The act of another person (typically the victim) sometimes breaks the causal chain b/t the defendant’s wrongful act and some forbidden result (e.g., victim’s death)
a. Intervening acts meet this condition when they are:

i. Voluntary

ii. Not the product of actions for which the defendant is himself responsible (in which case D’s conduct remains the “cause”)

iii. Based on the principle that man has control of and responsibility for his own choices and actions

1. Novus actus interveniens reinforces the idea that you’re not responsible for the free acts of another

2. There are also other exceptions where we treat acts as non-voluntary in the legal sense

a. Legally justifiable actions (e.g., official duty as in a policeman’s attempt to enforce the law)

b. Legally excusable actions (e.g., decisions under duress)

b. E.g., a dependent intervening cause will not absolve D of criminal liability

c. Cf., Kadish, Blame and Punishment: Essays in the Criminal Law 140-45 (1987): 

i. Actions are deemed to be caused by another b/ we hold them to be lacking the element of “unconstrained free choice”

ii. E.g., incompetents incapable for forming requisite mens rea and actions under duress

iii. Two implications:

1. Hence, the acts of a second actor can break the causal chain

2. Free actions of another make the relevance of “cause” inappropriate to the analysis of the relationship b/t a First Actor’s acitons and the actions of a Second Actor
d. Stephenson v. State, 179 N.E. 633 (Ind. 1932).  Basically expands the rule that homicide cannot be committed by the D unless the intervening actor who strikes the fatal blow has been rendered irresponsible by the D’s unlawful act to emotional harms
i. Victim ingested poison after being held against her will by D and others, beaten, and gang raped over a 24-hour period.  D did not procure aid.  Victim died a month later. 

1. Victim had gone with an associate of D to “purchase a hat”

2. On this trip, she stopped at a drug store and procured poison

3. D had contended victim was operating of her own volition in this

ii. Court held that the emotional distress inflicted on victim by D was a sufficiently factual question to make it possible for a jury to find that D’s actions were the causal factor in D’s death

e. Hendrickson v. Commonwealth, 85 Ky. 281 (Ky. 1887).  Whether or not the decision of a wife who had left her house after being threatened by her husband was made under duress or independent (and hence severing causal relationship) was a question of fact. 
i. H, a cripple, and W got in fight, allegedly started by W. H threatened to kill W and moved to get his knife.  W left the house, and H shut the door after, “prop[ping] it up with a stick.” W died of exposure. W had made similar flights before.  
ii. Lower court convicted

iii. Appellate held the lower court erred in not instructing jury to consider the “reasonableness” of W’s flight/fear of bodily harm.  Conviction was reversed for a new trial
f. But see Regina v. Blaue, [1975] 1 W.L.R. 1411.  The “reasonableness” of victim’s refusal of a life-saving blood transfusion was irrelevant to the causal relation of D’s stabbing and victim’s subsequent death.
i. D stabbed a Jehovah’s Witness when she refused to have sex with him.  Victim subsequently refused a blood transfusion on religious grounds and died in writing and in full knowledge that the refusal would kill her.  Victim would not have died but for her refusal of the blood transfusion.  
ii. Court rejected the “reasonable” test found in Hendrickson regarding the “reasonableness” of the victim’s conduct and D’s appeal of his manslaughter conviction was dismissed.  
1. “It has long been the policy of the law that those who use violence on other people must take their victims as they find them.”

(6) Omissions

a. MPC: § 2.01. Requirement of a voluntary act; omission as basis of liability; possession as an act

i. A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable

ii. Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:

1. The omission is expressly made sufficient by the law defining the offense or,

2. a duty to perform the omitted act is otherwise imposed by law

b. People v. Beardsley, 150 Mich. 206 (1907).  A moral obligation of rescue is not the basis for criminal liability.  A man does not have a special relationship with his mistress such that he has an affirmative duty of care during her attempted suicide

i. D and the victim, Blanche Burns, had been having an affair for a while.  She was an experienced, twice married woman over thirty.  She attempted suicide with morphine and D stashed her in the basement.  She died.

ii. Court noted that an affirmative duty of care existed for

1. Parents and children, husband and wife, master and seaman

2. “Respondent had assumed . . . no care or control over his companion.  Had this been a case where two men under like circumstances had voluntarily gone on a debauch together and one attempted suicide, no one would claim that this doctrine of legal duty could be invoked.”

iii. Manslaughter

1. The unlawful killing of a human being without malice aforethought. -- Also termed (in some jurisdictions) culpable homicide
2. In MI, at the time, a person could be guilty of manslaughter if they failed to attempt that affirmative duty of care (categories noted above)

c. Jones v. U.S., 308 F.2d 307 (D.C. Cir. 1962).  Court erred in failing to instruct jury on the elements of duty of care as regards criminal manslaughter
i. Victim was Anthony Lee, a 10-month old who starved to death.  Lee was in the care of his mother, Shirley Green, and her friend, Jones.  

ii. Court noted that an affirmative duty of care (breach of which could impose criminal liability) existed in four cases:

1. Statutory duty of care

2. RPD: Actually causing the harm/risk will impose a duty as well

3. A special “status relationship”

4. Contractual duty of care

5. Voluntary assumption of care for a helpless person

iii. Green claimed she had paid Jones to care for the baby.  Jones claimed there was no agreement, and that Green lived at the house (and hence Green was responsible for caring for the baby)

d. Pope v. State, 284 Md. 309 (1979).  A person who takes in a mother (who experiences bouts of psychosis in which mother believes she is God) and her child is not criminally liable when she witnesses the mother beat her baby to death in such a psychotic episode

i. While Pope’s omissions were cruel and humane within the meaning of the statutory definition of felony child abuse, she did not fall within any of the classes upon which an affirmative duty of care was placed by the statute.

ii. Court also held that the common law crime if misprision of felony (failure to report a felony) was not a crime (absent statutory enactment).

1. Common law crimes had been incorporated by act of the Marlyand Constitution (which incorporated the Common Law of England whole cloth in its enactment)

2. MI used the common law to convict Kervorkian of assisted suicide

e. Some states have moved forward from traditional avoidance of enforcing an affirmative duty of care and actually created Good Samaritan Statutes

i. Vermont Stat. Ann. tit 12: “A person who knows that another is exposed to grave physical harm shall, to the extent that the same can be rendered without danger or peril to himself or without interference with important duties owed to others, give reasonable assistance to the exposed person unless that assistance is being provided by others”

1. This law is punishable by a s. criminal fine ($100)

2. It is almost never enforced

ii. CA adopted §152.3, which made it a misdemeanor to fail to report the commission of the murder or rape of a child.  Exempted family members, mistakes in fact, and people who failed to report out fear for safety.

Mens Rea

1) Common law mens rea falls into three categories: Specific intent, general intent, or strict liability

a) Specific intent: focuses on what the D was actually thinking, planning, or hoping at the time of the offense.  It is the subjective state of mind of the D in relation to the alleged offense.  Such as:

i) Contemplated conduct

ii) Contemplated impact

iii) Knowledge that one or more elements of the actus reus exists. 

(1) E.g., knowingly receiving stolen property requires as the actus reus that the D receives stolen property and as mens rea D knows that it was stolen

iv) Note: It can be a defense to say that specific intent did not coincide with the act
b) General intent: default term for elements that do not require a specific intent and that do not impose strict liability.  Following aspects are largely derived from the MPC:
i) Recklessness
(1) D’s conduct created an unacceptable risk that a crime would occur
(2) D was aware of the risk
(3) D was seriously at fault for engaging in the conduct given what D knew
ii) Negligence
(1) D’s conduct created an unacceptable risk that a crime would occur
(2) D should have been aware of the risk
(3) D was seriously at fault given what he should have known
c) Strict liability: No mens rea is required

2) Actus reus and mens rea must concur for a crime to have taken place (cf., Morissette)

a) Transferred intent: If A intends to kill B, but mistakenly kills C, his intent is said to have transferred to C and the mens rea element is satisfied

b) Relation of motive to mens rea: In general, a good motive will no exonerate otherwise criminal conduct

i) E.g., if A kills B, but we don’t know why A killed B, A will still be guilty

3) Mistake of Fact: Ignorance or mistake of fact is a defense if it defeats proof of the mental state element of the crime

a) Prosecution must, after all, prove beyond a reasonable doubt all elements of the crime

i) Jury should acquit so long as the possibility that D was mistaken or ignorant prevents the jury from concluding beyond a reasonable doubt that D formed the mental state specified by the criminal offense

ii) Difficulty is determining the proper mental state for the crim

b) MPC and mental states.  MPC § 2.02

i) (1) A person is not guilty of an offense unless he acted purposely, knowingly, recklessly, or negligently as the law may require with respect to each material element of the offense (unless otherwise stated by the law)

ii) Purposely defined as 
(1) Element involves nature of conduct/result thereof and
(2) Defendant is aware of the existence of such circumstances regarding his conduct or believes or hopes that they exist

iii) A person acts knowingly when:

(1) He is aware that his conduct has a particular nature or that such circumstances exist and

(2) He is aware that it is practically certain that his conduct will result in the forbidden outcome

iv) A person acts recklessly when

(1) He consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct

(2) Risk must be of such a nature and degree that its disregard is a “gross deviation” from the standard conduct of a law abiding person

v) A person acts negligently when 

(1) He should be aware of a substantial and unjustifiable risk 

(2) Risk must be of such a nature and degree that the actor’s failure to perceive it  involves a “gross deviation” from the standard of care that a reasonable person would observe

vi) If the requisite mental state is not written into the law, if the person acts purposely, knowingly, or recklessly then they have the requisite mens rea

vii) The modifier (e.g., “knowingly”) applies to all the acts if not otherwise specifies

viii) High probability satisfies knowledge

ix) And a person acts “willfully” if they act “knowingly”
c) MPC and mistake of fact. MPC § 2.04: Ignorance or mistake as to matter of fact is a defense if:
i) Ignorance/mistake negatives the requisite mental state required to establish a material element of the offense; or

ii) Law provides that the state of mind established by the ignorance is actually a defense

d) Morissette v. U.S., 342 U.S. 246 (1952) (Jackson, J.).  Omission of the element of intent from the law shall not be construed as eliminating the element of intent

i) Morisette had removed 3 tons of scrap from a marked Federal testing yard, assuming the scrap to be abandonded.  He was convicted of “unlawfully, willfully, and knowingly” stealing government property

ii) The Supreme Court reversed

(1) Crime is only constituted by an “evil-meaning mind with an evil-doing hand. . . . [w]rongdoing must be conscious to be criminal.”

(2) Though conversion was traditionally a strict liability offense, the defendant must have “knowledge of the facts, though not necessarily the law, that made the taking  a conversion.”

e) But see Regina v. Prince, L.R. Cas. Res. 154 (1875).  Ignorance of the true age of the victim is not an admissible “mistake of fact” defense for the crime of statutory rape

i) Mistake of fact is no defense when the act is wrong in itself (malum per se)

ii) Mistake of fact defense would only apply “if the taker believed he had the father’s consent, though wrongly, he would have no mens rea.”

iii) Note: Statutory rape is the paradigmatic strict liability criminal offense
f) Mistake of Fact and child pornography

i) 18 U.S.C. § 2252 makes it a crime to “knowingly” transport, ship, or receive any sexually explicit visual images of minors

ii) 18 U.S.C. § 2252 requires that a defendant must know the individuals depicted were minors.  United States v. X-Citement Video, 513 U.S. 64 (1994)

(1) Court was concerned that if “knowingly” modified any of the verbs in the act, then anyone could be found guilty of violating § 2252

(2) “If we were to convlude that ‘knowingly’ only modifies the revant verbs in § 2252, we would sweep within the ambit . . . a retail druggist who returns an uninstpected roll of developed film to a customer.”

(3) Cf., Gilmour v. Rogerson, 117 F.3d 368 (8th Cir. 1997).  A chilling effect in form of a general reluctance to use young models is no reason to allow mistake of fact defense as to age of minor in child pornography offense, notwithstanding First Amendment protection of non-obscene adult porn.  

(a) Gilmour had been convicted under a child pornography statute for taking explicit pictures of a 17-year old he believed to be 22

(b) Court rejected Gilmour’s contention that a conviction would “chill” the production of regular porn

(c) “When dealing with child pornography, strict criminal liability has a markedly different chilling effect on producers as opposed to distributors of that pornography. Unlike most distributors, the sexually exploitive producer deals directly with the child victim, like the statutory rapist who has traditionally been denied a mistake-of-age defense. In this information age, a prudent photographer or movie producer may readily and independently confirm the age of virtually every young-looking model.”

4) Reasonable mistake of Fact Defense.  Parallels a negligence standard in the civil law (as opposed to the strict liability at work in, say, statutory rape)

a) E.g., stolen property

i) All jurisdictions make it a crime to receive stolen property.  Debate is over the requisite mental state

(1) OK and AL make it a crime when you have “reasonable grounds to believe” the property is stolen → negligence standard

(2) MA and CA require actual knowledge that the property is stolen

(3) See, e.g., Commonwealth v. Boris, 317 Mass. 309: “The infraction of this statute is not proved by negligence nor by failure to exercise as much intelligence as the ordinarily prudent man.  The statute does not punish one too dull to realize that the goods which he bought honestly . . . had been stolen.”

b) An honest and reasonable mistake of fact as to victim’s age is not a defense to a charge of statutory rape.  State v. Stiffler, 763 P.2d 308 (Idaho Ct. App. 1988), aff’d 788 P.2d 220 (Idaho 1990)

i) Court held that the “intent” required in the relevant statute applied only to the knowing or conscious performance of the act, not knowledge that the act was in fact a crime

ii) The only elements of statutory rape are:

(1) Conscious performance of sexual intercourse

(2) With a female under the age of 18

iii) Based in public policy that minors cannot consent to anything

c) An actor does not need to be aware of an undercover federal officer’s actual status in order to be found guilty of assaulting a federal officer.  United States v. Feola, 420 U.S. 671 (1975)

5) Public Welfare Offenses

a) Individuals convicted under the Narcotics Act do not need to have actual knowledge that the items in question were actually prohibited by law.  United States v. Balint, 258 U.S. 250 (1922)

i) Morisette distinguished itself from the public policy issues at work in Balint
(1) Certain crimes are basically strict liability because they are so detrimental to the state whereas minor offenses (like the one in Morissette) do not require the imposition of such strict criminal liability.  Exemplar: strict liability for adulterated foodstuffs
(2) Falls on the traditional malum prohibitum/malum per se distinction

b) But see Staples v. United States, 511 U.S. 600 (1994).  Government must prove beyond a reasonable doubt that an individual charged under the Firearms act must actually know that the weapon he possesses had the characteristics which require registration under the acts.  
i) Distinguished itself from United States v. Freed, 401 U.S. 601 (1971) in which actual knowledge that possession of unregistered hand grenades is prohibited by Firearms Act is not necessary element of the crime
(1) Note: The Freed court adopted the public policy rationale of Balint for obviating the element of mens rea and rejected the stricter rule of Morissette
ii) Dissent noted that “[t]o avoid a slight possibility of injustice to unsophisticated owners of machinegun s and sawed-off shotguns, the Court has substituted its views of sound policy for the judgment Congress made when it enacted the Firearms Act.”

6) Mistake of Law Defenses
a) MPC § 2.02(9) notes that knowledge, recklessness, or negligence as to the law is not an element of a crime unless specifically required by law.  

b) MPC § 2.04: Ignorance or mistake of the law is a defense if:

i) Ignorance/mistake “negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense or 

ii) the law provides for such a defense

c) While mistake of law is generally not a defense available to an accused.  However, the defense is available the defendant erroneously concludes (in good faith) that his particular conduct is not subjecto to the operation of criminal law and this was the result of bona fide, diligent effort to inquire into the legality of the act in question.  Long v. State, 65 A.2d 489 (Del. 1949)
i) Long believed he had obtained an out-of-state divorce from his wife, consulting with a lawyer and the appropriate minister.  When it turned out that the divorce was invalid, he was convicted of adultery

ii) Court sought to reward Long’s good faith effort into the law regarding the divorce and allowed the mistake of law defense.  

iii) Thus, in order to make such a defense, it is incumbent upon the defendant to show his “exemplary” good faith efforts to inquire into the relevant law

d) Long adopts the traditional “collateral” and “penal law” distinction

i) Common Law:

(1) Mistake of the law defining the crime does not defeat liability

(2) Mistake of a collateral law, however, is a defense provided that the mistake is reasonable
(a) Thus, Long’s mistake regarding the legal status of his divorce allowed him to make the defense

(b) The legal status of the divorce was “collateral” to the crime of adultery (the crime with which he was charged)

ii) MPC takes a broader approach to the mistake of collateral law

(1) Any honest mistake of law (no matter how unreasonable) defeats proof of knowledge that would normally meet a scienter requirement
e) Mistake of law defense is not available to a federal officer charged with carrying a concealed weapon.  People v. Marrero, 507 N.E.2d 1068 (N.Y. 1987). 

i) Marrero, a federal corrections officer, had thought that he was permitted to carry a concealed weapon after he had researched the relevant statutes.  

ii) The relevant NY statute specifically rejected such a defense unless it related to:

(1) An official statement of the law contained in a statute or otherenactement
(a) P’s defense was based that his misinterpretation of the law fell w/in this statutory exception

(2) An interpretation of the law relating to the offense officially made or issued by a public servant/agency, etc.

(3) Note: The NY statute was an adoption of MPC § 2.04

iii) Court rejected Marrero’s argument on the basis that MPC only intended to allow a “narrow escape hatch” for people who relied on a law that did in fact authorize conduct that was later made illegal

iv) Note: Meares does not like the hard-line approach taken in Marrero, preferring instead the softer version of the mistake of law found in the MPC

f) Individual’s knowledge that a drug is illegal is not a necessary element of the crime despite th fact that the narcotic was criminalized by the incorporation of a Federal Act, though it was not in fact on the state law books.  State v. King, 257 N.W.2d 693 (Minn. 1977)

i) i.e., in the event a defendant is mistaken about whether a particular drug has been designated as a controlled substance, ignorance is not a shield from liability. 

ii) Conviction was based on the common law assumption that every individual is presumed to have knowledge of the law. 

iii) Meares really does not like this case.

iv)   Note: In order to combat the evolution of designer drugs which may or may not be criminalized, 21 U.S.C. § 811 allows the Attorney General to add or remove drugs from the criminalized list on a temporary basis.  Constitutionality was upheld in Touby v. United States, 500 U.S. 160 (1990)

g) In criminal tax cases, “willfulness” requires the government to prove that the law imposed a duty on the defendant, the defendant knew of this duty, and that the voluntarily and intentionally violated that duty.  Cheek v. United States, 498 U.S. 192 (1991).  RPD: Hence, the mistake of law defense has a much broader application in the context of tax law

i) Defendant had failed to file income taxes for years, under the belief that he was not required to by law (the tax law, he argued, only applied to capital gains and not wages)

ii) Court held that a good faith misunderstanding of the law is a defense, but a willful disregard of the law (for whatever reason) is not.  Thus, the test of “willfulness” is an examination of the reasonableness of the belief in question 

(1) “We thus hold that in a case like this, a defendant’s views about the validity of the tax sttutes are irrelevant to the issue of willfulness, need not be heard by the jury, and if they are, an instructin to disregard them would be proper.”

(2) RPD: Notice the importance of the context of tax code here. All the cites in Cheek revolve around tax law

iii) See Ratzlaf v. United States, 510 U.S. 135 (1994).  “Cash structuring” – i.e., consistently making deposits below the threshold at which they become reportable – is not so inherently wrong that a criminal intent ought to be ascribed so as to be “willful” for the purposes of criminal liability

(1) Court leaned heavily on Cheek in this case

(2) Ratzlaf also sets out that, in the criminal context ,a “willful” act is one undertaken with a ‘bad purpose’.  In order to prove a “willful” violation of statute, the Government must prove that the defendant acted with knowledge that his conduct was unlawful.  Cited with approval in Liparota, infra.  

h) In order to convict an individual for illegal possession or acquisition of food stamps, the prosecution must demonstrate that the accused had knowledge that his possession or acquisition of the stamps was in a manner forbidden by law.  Liparota v. United States, 471 U.S. 419 (1985)
i) Relevant law read “whoever knowingly uses, transfers, acquires, alters, or possesses coupons or authorization cards in any manner not authorized by [the statute] or regulations” can be criminally liable

ii) Court held that “knowingly” in this context applied to all elements, relying specifically upon Morissette’s statement that “an injury can amount to a crime only when inflicted by intention”

i) But see Bryan v. United States, 524 U.S. 184 (1998).  
i) Facts:

(1) Bryan had been convicted of dealing arms in violation of a federal statute

(2) The relevant statutes made it unlawful for anyone who:

(a) “knowingly” makes false statements regarding his status as a legal buyer

(b) “knowingly” deals in arms in interstate commerce without a license

(c) “knowingly” imports arms or ammo into the U.S.

(d) And anyone who “willfully” violates the law could be criminally punished

ii) Court held that the presumption that every individual knows the law was enough to satisfy the “knowingly requirements

iii) Court also held that the “willfully” requirement did not require the government to show that the defendant had actual knowledge of the particular requirements of the statute in question.  All that is required is knowledge that the conduct is unlawful, not the particulars of how it is unlawful (i.e., knowledge of the law itself)

(1) Court distinguished the case from both Cheek and Ratzlaf (tax and currency cases, respectively)

(2) “Thus, the willfulness requirement of [the statue in question] does not carve out an exception to the traditional rule that ignorane of the law is no excuse.  Knowledge that the conduct is unlawful is all that is required.”

7) Reliance

a) MPC § 2.04: Ignorance or mistake of law is not a defense if your conduct would be crime if your mistaken state of mind actually had been correct.  However, mistake/ignorance is a defense if:

i) Statute is not known to actor and has not been published/reasonably made available

ii) He acts in reasonable reliance upon official statement of law contained in:

(1) Statute

(2) Judicial decision

(3) Administrative order

(4) Official interpretation

iii) D asserting such a defense must do so through a preponderance of the evidence

b) An individual may not be convicted for conduct that had been tried in court and vindicated on appeal for repeating the same conduct while the government has either filed a petition for certiorari or still ahs time to file such a petition.  United States v. Albertini, 830 F.2d 985 (9th Cir. 1987)
i) Facts:

(1) Albertini had been allowed to protest on a military base thanks to a 9th Circuit ruling in in 1983.  He subsequently continued that activity and was arrested again in 1984 on similar charges.  The court stayed its judgment until the Supreme Court ruled on the 1983 case. 

(2) Supreme Court reversed the 9th Circuit in 1985.

(3) Subsequently, Albertini was found guilty in Federal Court for his 1984 offenses

ii) Court held that Albertini could not be convicted for his 1984 acts since he “acted during a window of time when he reasonably believed his acts were protected under the [original 9th Circuit ruling].  He cannot be convicted for acting in reliance on that o[pinion, at least until the Supreme Court has granted certiorari.”

iii) See also, Cox v. Louisiana, 379 U.S. 559 (1965).  Protestors reliance on an official’s statement telling them they could protest a certain distance from courthouse is an admissible defense.

(1) Occurred within the context of a civil rights protest in Louisiana; a state official had told protestors they could protest near courthouse.  The protestors were subsequently arrested

(2) Protestor’s justified reliance on the official’s statement was a bar to criminal liability

(a) Note: The Court was particularly displeased with LA at this time.  That same day they had decided (arising out of the same transaction, Cox v. Louisiana, 379 U.S. 536) that a LA’s conviction of Cox’s “obstructing public ways” through his protest amounted to an unconstitutional abridgement of free speech.  
iv) See also United States v. Barker, 546 F.2d 940 (D.C. Cir. 1976). 

(1) Defendants had been convicted of breaking the law in connection with the Watergate break-ins

(2) Court reversed the trial court’s conviction; the trial court had rejected a defense that challenged mens rea through the defendant’s reliance on their boss’ statements that government operatives enjoyed immunity in certain acts

(a) D.C. Circuit held that the trial court erred in not letting the question of “reasonable” reliance of the defendants reach the jury

(b) Court based its ruling in the strong policy issue in getting individuals to comply with public officials

Homicide

1) Statutory basis:

a) 18 U.S.C. § 1111.  Defines murder as the “unlawful killing of a human being with malice aforethought”

i) Certain acts automatically fall within this category

(1) Poison

(2) Premeditated killing

(3) Any killing occurring the context of a felony

ii) Anything falling in this category if 1st degree murder, anything else is 2nd degree

(1) 1st degree murder → Death or life in prison

(2) 2nd degree murder → Term or years to life

iii) “The deliberate killer is guilty of first degree murder; the impulsive killer is not.” Bullock v. United States, 122 F.2d 213 (D.C. Cir. 1941)

b) 18 U.S.C. § 1112. Manslaughter: the unlawful killing of a human being without malice
i) Voluntary manslaughter: Upon a sudden quarrel or heat of passion

ii) Involuntary manslaughter: In the commission of an unlawful act not amounting to a felony

iii) Punishment: not more than 10 years

2) Intentional homicide: Murder, First degree, Second degree

a) Under a law that specified that “willful, deliberate and premeditated” homicides would be first degree murders, defendant’s killing of another with an axe blow to the head following a statement that he would “split the skull of any fellow who should be saucy” was first degree murder.  Respublica v. Mulatto Bob, 4 Dall. 145 (Pa. 1795)

b) But see Commonwealth v. Carrol, 194 A.2d 911 (Pa. 1963).  Specific intent to kill, a requirement of first degree murder, may be inferred from conduct.  Ds act of placing a loaded gun within reach, reaching for the gun, and then shooting his wife twice in the head was sufficient to constitute malice aforethought in order to warrant conviction of first degree murder.  

i) D had attempted to claim that the few moments in which he decided to kill his wife were insufficient to warrant a determination of premeditation

ii) But, despite Ds arguments to the contrary, court adopted the maxim that “no time is too short for a wicked man to frame in his mind the scheme of murder” despite Ds best attempts to show that he was a “good man”
c) Distinction between First and Second degree murder can be a question of mercy

i) “What we have is merely a privilege offered to the jury to find the lesser degeree when the suddenness of the intent, the vehemence of the passion, seems to call irresistibly for the exercise of mercy.  I have no objection to giving them this dispensing power, but it should be given to them directly and not in a mystifying cloud of words.” Cardozo.

d) People v. Anderson, 447 P.2d 942 (Cal. 1968) laid out a conceptual framework to distinguish between First and Second degree murder

i) In order for killing with malice aforethought to be first rather than second degree murder, there must be a pre-existing reflection and actual deliberation (Tobriner notes that the brutality of the killing – in itself – is insufficient to warrant a conviction of first degree murder)
ii) Pre-existing reflection and actual deliberation may be inferred from:

(1) Evidence of prior planning (planning activity)
(2) Evidence of a prior relationship between defendant and victim (motive)
(3) Evidence regarding the state of mind of the killer (manner of killing) (RPD: This parenthetical is debatable as it is the Perez’ court construction which is obviously a bit bent)
iii) Generally speaking, strong evidence of (1) alone, or evidence of (2) in conjunction with (1) and/or (3) gets you to first degree murder
iv) Thus, Tobriner held that a defendant (a live-in boyfriend) who had sent out his victim’s brother, then molested, killed, and then attempted to conceal the killing of his girlfriend’s daughter could be found guilty of second degree murder

(1) Evidence of pre-meditation (sending the brother on an errand) was not compelling

(2) Simply trying to cover up the crime does not support an inference of planning sufficient to make the killing first degree murder without evidence of ex ante premeditation

v) See People v. Perez, 831 P.2d 1159 (Cal. 1992)

(1) Court applied Anderson to hold that defendant, who had surreptiously entered victim’s house (a pregnant woman with whom he had attended high school years earlier), raped, and stabbed her repeatedly could be found guilty of 1st Degree murder

(2) Court held that the manner of killing was sufficient to support the inference of premeditation

(a) Court was particularly impressed by the fact that, in the commission of the crime, the defendant stopped to get another knife: “This action bears similarity to reloading a gun or using another gun when the first gun has run out of ammunition”

(b) “Defendant’s obtaining of the steak knife [from victim’s kitchen] is indicative of planning activity.   A plausible motive is evident from the fact that the victim was acquainted with the defendant.”

3) Intentional Homicide: Murder v. Voluntary Manslaughter

a) A killing committed with a reasonable provocation and not without deliberation or wickedness is manslaughter.  Maher v. People, 10 Mich. 212 (1862)
i) The extent to which the “passions must be aroused” to move it from murder to manslaughter is a question of fact

ii) Circumstances must be such that a reasonable man could act rashly.  Mere provocation is not enough to mak
e the killing a manslaughter and not murder

iii) Note: there is not precise time at which “the blood cools” as it is essentially a legal fiction. 

b) The absence of malice distinguishes murder from manslaughter. United States v. Fleming, 739 F.2d 945 (4th Cir. 1984)

i) 18 U.S.C. § 1111(a): Murder is the unlawful killing of a human being with malice aforethought

ii) 18 U.S.C. § 1112(a): Manslaughter is the unlawful killing of a human being without malice. It is of two kinds:

(1) Voluntary – Upon a sudden quarrel or heat of passion

(2) Involuntary – In the commission of an unlawful act not amounting to a felony, or in the commission in an unlawful manner, or without due caution and circumspection, of a lawful act which might produce death

c) “Reasonable provocation” doctrine of manslaughter justified on two different accounts:

i) Provocation reduces the “voluntary” nature of the act

ii) Since punishment ought to be commensurate with the act, a provoked person’s punishment ought to be less

d) Cooling time

i) 17 hours is sufficient time for rage to cool following discovery of adultery.  People v. Ashland, 128 P. 798 (Cal. Ct. App. 1912)

ii) Manslaughter theory not available where D had been forcibly sodomized by his victim two weeks prior to the killing.  State v. Gounagias, 153 P. 9 (Wash. 1915)
e) The encountering of a spouse in flagrante delicto generally constitutes sufficient provocation to reduce a charge of homicide to manslaughter.  State v. Thornton, 732 S.W.2d 309 (Tenn. 1987)

i) Ds estranged wife was having sex with another man.  D saw this, went home, got a gun. Entered the bedroom. Claimed that the other man attacked him, D fired the gun injuring the other man.  The victim ultimately died as a result of a massive infection from the wound

ii) Court cited Toler v. State, 260 S.W. 134 (Tenn. 1924) to hold that the defendant need not be totally incapable of planning to reduce a homicide charge to manslaughter: “If the circumstances be such as are calculated to produce such excitement and passion as would obscure reason of an ordinary man and induce him, under such excitement and passion, to strike the blow that causes the death of the deceased, this will reduce the killing to manslaughter.”

iii) Note: Manslaughter as a theory is just as likely to be used in MPC jurisdictions as in common law jurisdictions

(1) But see Maryland Code, Art. 27 § 287A: the discovery of a spouse in flagrante delicto is statutorily modified such that does not constitute a legally adequate provocation 

f) The sight of lesbian lovemaking is not an adequate provocation sufficient to reduce a homicide to manslaughter.  Commonwealth v. Carr, 580 A.2d 1362 (Pa. Super. 1990

i) D, who had been sexually abused in his youth, had come across two lesbians having sex in the woods.  He killed one of them.  

ii) Court held that “adequate provocation” would be defined by the standard of the reasonable man and not take into account the personal history of the defendant

g) MPC § 210.3 Manslaughter: A homicide which would otherwise be murder but for some reasonable emotional disturbance. The reasonableness of the disturbance is to be measured from the actor’s viewpoint (RPD: As opposed to the reasonable man standard of Carr)

i) The MPC definition is an admitted extension/enlargement of the number of impassioned or impulsive killers who would be eligible for the mitigating effects of a manslaughter plea

(1) Puts a premium on the testimony of experts who can depict Ds emotional state in reductive, mechanistic terms

(2) Basically seeking to arouse sympathy in a jury/trier of fact

ii) Whether or not an emotional disturbance was “reasonable” is based on an evaluation of Ds own state of mind as he perceived it to be.  People v. Casassa, 404 N.E.2d 1310 (N.Y. 1980).  The defense has two parts:

(1) Prove D was acting under an emotional disturbance when he committed the homicide?

(2) Was that disturbance reasonable given Ds subjective state of mind?

4) MPC Manslaughter § 210.3.  Occurs when

a) Homicide is committed recklessly; or

b) Extreme provocation from the subjective point of view.  Cassassa.  

c) “a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse. The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor's situation under the circumstances as he believes them to be.”

5) Unintentional homicide: Involuntary manslaughter

a) Unintentional homicide: A homicide caused by an agent who acts neither knowingly nor purposefully (in MPC terms).

i) Most American courts generally hold that the negligence of the accused must be gross negligence so as to be incompatible with a proper regard for human life, judged in light of the potential danger involved in the lawful act being performed.  State v. Barnett, 63 S.E.2d 57 (S.C. 1951)

ii) E.g., Florida jury instruction for manslaughter defines “culpable negligence” as

(1) Reckless disregard for human life

(2) Or behavior sowing an indifference to the consequences of such acts

iii) However, in some jurisdictions, ordinary negligence is sufficient to bring a charge of involuntary manslaughter if a dangerous instrumentality is used (e.g., a gun)

(1) See, e.g, People v. Tophia, 334 P.2d 133 (Cal. Ct. App. 1959): defendant was carrying a loaded revolver which he used, in a crowded tavern, as a bludgeon in self-defense and gun fired sending bullet through tavern wall and killing deceased, there was no inconsistency in verdicts exonerating defendant on count charging assault with a deadly weapon, but finding defendant guilty of manslaughter

(2) “Manslaughter is the unlawful killing of a human being without malice and to be involuntary it must have been done *45 'in the commission of an unlawful act, not amounting to a felony; or in the commission of a lawful act which might produce death, in an unlawful manner, or without due caution or circumspection”

b) MPC § 210.3 Manslaughter: Criminal homicide constitutes manslaughter when it is committed recklessly
i) Commentary notes that the degree of negligence required to get a criminal charge of unintentional manslaughter is greater than that generally found to get civil liability (affirmed in Hall, infra)

ii) MPC § 2.02(2)(d): A person acts recklessly with respect to an element of an offense if he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from the conduct.  Rick must be of such a nature that, considering the nature of the conduct and circumstances, its disregard is a gross deviation from a law-abiding person’s standard of conduct

c) People v. Hall, 999 P.2d 207 (Colo. 2000), under the MPC, prosecution must demonstrate the following elements in order to make a case of manslaughter:

i) D caused the death of another and

ii) D consciously disregarded

iii) A substantial

iv) Unjustifiable risk that he would

v) Cause the death of another

d) D, the club owner, failure to provide for proper exits and his decision to lock doors in crowded nightclub was sufficient wanton and reckless disregard for safety of patrons that he could be convicted of manslaughter as a result of fire in club though he did not in fact start the fire himself.  Commonwealth v. Welansky, 55 N.E.2d 902 (Mass. 1944)

e) Husband and wife could be convicted of manslaughter for negligently failing to provide their baby with adequate medical care of for a toothache that subsequently became abcessed, infected, and killed the baby despite no history of prior abuse.  State v. Williams, 484 P.2d 1167 (Wash App. 1971)

i) WA statute had changed the common law definition of manslaughter (which had the voluntary/involuntary distinction), such that manslaughter was deemed committed even though the death was the result only of ordinary negligence

ii) Court held there was sufficient evidence that “the caution exercised by a reasonable man . . . defendants were sufficiently put on notice concerning the symptoms of the baby’s illness . . . to have required them to have obtained medical care for the child. . . . Failure to do so in this case is ordinary or simple negligence . . . sufficient to support a conviction of statutory manslaughter.”

6) Unintentional Homicide: Depraved & Malignant Heart Murder

a) Implied malice exists when any purposeful, cruel act is committed by one individual against another without any, or without great provocation.  Essex v. Commonwealth, 322 S.E.2d 216 (Va. 1984)

b) General wickedness/malevolent intent behind an act – as opposed to an actual intent to kill – is sufficient to warrant a conviction of murder as opposed to unintentional manslaughter.  Commonwealth v. Malone, 354 Pa. 180 (1946)

i) D, aged 17, and decedent, aged 13 had decided to play Russian roulette at Ds suggestion.  D held the gun against decedent’s head, and pulled the trigger three times, killing the decedent

ii) “This killing was, therefore, murder, for malice in the sense of a wicked disposition is evidenced by the intentional doing of an uncalled-for act in callous disregard of its likely harmful effects on others. . . . In a trial for murder proof of motive is always relevant but never necessary.”

c) MPC § 210.2 Murder.  Criminal homicide constitutes murder when it is committed recklessly under circumstances manifesting extreme indifference to the value of human life

i) The creation of a “substantial homicidal risk” is a question of degree

ii) MPC definition encompasses the definition of conduct evidencing a “depraved heart regardless of human life”

d) Ds act of driving 30mph greater than the legal speed limit while legally intoxicated demonstrated sufficient malice to warrant a conviction of murder.  United State v. Fleming, 739 F.2d 945 (4th Cir. 1984)

i) Court noted that Ds lack of awareness of the risk was not a defense since it was a result of his own voluntary intoxication

ii) Distinguished from vehicular homicide on the basis that “[i]n the present case . . . danger did not arise only by defendant’s determining to drive while drunk.  Rather, in addition to being intoxicated while driving, defendant drove in a manner that could be taken to indicate depraved  disregard of human life, particularly in light of the fact that because he was drunk his reckless behavior was all the more dangerous.”

e) A finding of implied malice sufficient to bring a charge of murder may be inferred when a defendant has unlawfully killed another in a drunk-driving collision.  People v. Watson, 637 P.2d 279 (Cal. 1981)
i) D, who was 2x the legal limit and driving home from the bar, ploughed his car into the victim’s, killing their 6-year old daughter.  D had nearly caused an accident immediately prior and was driving approx. 70mph on city streets

ii) California law had created a special category of vehicular manslaughter, which the D had argued pre-empted any possible charge of murder

iii) Court held that “malice may be implied when defendant does an act with a high probability that it will result in death and does it with a base antisocial motive and with a wanton disregard for human life.”

(1) Court determined that a sufficient factual basis existed to find that Ds conduct fell within this definition of implied malice.

iv) Note: CA penal code was subsequently amended to create category of vehicular homicide defined as an unlawful killing committed by a person under the influence with gross negligence

(1) Comment noted that this did not preclude a charge of murder upon a finding of implied malice or  a showing of malice consistent with Watson
f) But see Essex v. Commonwealth, 322 S.E.2d 216 (Va. 1984): Applying common law principles to a drunk-driving killing, Ds intoxication is relevant to his relative culpability but irrelevant to the determination of malice.  
i) D had killed three people while driving drunk.  He appealed from a charge of second degree murder.  

ii) Noting the absence of legislation regarding the status of drunk driving related killings, the court held that intoxication could elevate conduct the level of wanton negligence, but that a finding of implied malice was inappropriate.  Hence, a charge of involuntary manslaughter and not second degree murder was appropriate.  

iii) Following Essex, VA created a crime of involuntary manslaughter for drunk driving, which could be aggravated if Ds conduct was so wanton as to “show a reckless disregard for human life).  

7) Unintentional Homicide: Felony murder rule 
a) Element of malice is satisfied (sufficient to constitute murder) if a killing results from the commission of a collateral felony
i) E.g., rapist, not intending to kill, accidentally squeezes his victim’s throat and so kills her → murer

ii) E.g., if you club a man attempting to rob him, and victim dies → murder

iii) But see Regina v. Serné, 16 Cox Crim. Cas. 311 (1887).  D found not guilty when his son and another person killed in a fire D has set as part of an insurance scam

iv) Cf. 18 U.S.C. § 1111: Any murder committed in the context of arson is first degree murder.  But if you commit a murder in the context of a felony not specifically listed in statute, it is generally held that this is second degree (and not first degree) murder

b) Tomkovicz, The Endurance of The Felony Murder Rule, 51 Wash. & Lee L. Rev. 1429 (1994)

i) Primary reason for the felony murder rule is deterrence

ii) Empirical basis for this is misguided

(1) Number of killings during felonies is low

(a) Meares: This logic is questionable; the low murder rate in felonies could be a result of the felony murder rule

(2) Small risk of a murder sanction is probably a low incentive to primary behavior

(3) RPD: This is retarded

iii) The felony murder rule really only exists because of strong resonance with American demand for “law and order”

(1) RPD: Fucking A

(2) Totally inconsistent with dessert theory

c) Statutory abolition of felony murder

i) English Parliament abolished the felony murder rule in 1957

ii) Hawaii and Kentucky have also done so in this country, but they are the only ones

iii) AK: proof of at least gross recklessness with respect to death, supports a conviction only of manslaughter

iv) DL: State needn’t prove knowledge, purpose, or recklessness, but still must prove “criminal negligence”

v) But see Ohio Rev. Code. 2903.02(B) which revised its criminal code to specifically include the felony murder rule

vi) MPC is pretty hostile to the felony murder rule

d) Judicial Abolition of felony murder

i) Michigan: People v. Aaron, 299 N.W.2d 304 (Mich. 1980): court holds that it is no longer proper to equate the intent to commit a felony with the intent to kill, intent to do great bodily harm, or wanton and willful disregard of the likelihood that the natural tendency of a person’ behavior is to cause such harm.

(1) “We hold today that malice is the intention to kill, the intention to do great bodily harm, or the wonton and willful disregard of the likelihood that ht enatural tendency of defendants behavior is to cause death or great bodily harm. . . . The facts and circumstances involved in the perpetration of a felony may evidence an intent to kill, an intent to cause great bodily harm . . . however, the conclusion must be left to the jury to infer

(a) Hence, defendant may be permitted to assert any of the applicable defenses relating to mens rea which he would be allowed to assert if charged with premeditated murder

(2) MI statute defining murder was substantially equivalent to all murder statutes

(a) Court had interpreted the statute did not in fact adopt the common law felony murder rule

(b) The statute does not enlarge the scope of murder, rather the statute gives no aid to the determination of what constitutes murder in the first place

ii) New Mexico: Prosecution must prove malice independently of intent to commit a felony in order to support a first degree murder conviction for a defendant who commits murder in the course of a felony.  State v. Ortega, 817 P.2d 1196 (N.M. 1991)

iii) But see California: declined to follow Aaron in People v. Dillon, 668 P.2d 697 (Cal. 1983)

e) Judicial limitation of the felony murder rule

i) Noted that in CA, unlike MI, the felony murder rule was a creation of statute and hence could not be overruled by the judiciary

ii) Only such felonies as are in themselves inherently dangerous to human life can support the application of the felony murder rule.  People v. Phillips, 414 P.2d 353 (Tobriner, J.)
(1) Hence, D who had misrepresented himself as able to cure the cancer of decedent 8-year old through holistic healing could not be convicted of felony murder despite the fact that Ds acts amounted to felony grand theft

(2) “The felony murder instruction should not, then, have been given; its rendition . . . worked prejudice on defendant.  It withdrew from the jury the issue of malice, permitting a conviction [of felony murder] upon the bare showing that [decedent’s] death proximately resulted from conduct of defendant amounting to grand theft.”

iii) Note: some jurisdictions adopt the stance that the manner in which the offense was carried out (as opposed to the nature of the offense itself as in Phillips) should be considered in determining its “inherently dangerous” nature

iv) What constitutes “inherently dangerous” activity?

(1) Cocaine distribution is inherently dangerous for purposes of felony murder rule.  Heacock v. Commonwealth, 323 S.E.2d 90 (Va. 1984)

(a) But see State v. Aarswold, 376 N.W.2d 518 (Minn. 1985): cocaine distribution is not inherently dangerous

(2) Possession of a concealable firearm by a person previously convicted of a felony is inherently dangerous to life under the elements test.  People v. Satchell, 489 P.2d 1361 (Cal. 1972)

v) Application of the felony murder rule is barred where the purpose of the underlying felonious conduct was the act which did result in death.  People v. Smith, 678 P.2d 866 (Cal. 1984)

(1) I.e., when the underlying felony merges into the act that causes the murder, the felony murder rule is inappropriate

(2) Smith had been convicted of second degree murder for killing her daughter after beating her severely.  The prosecution had used the fact that the beating constituted criminal child abuse and therefore supported a conviction of second degree murder on a felony murder theory

(3) Since the underlying assault was an “integral part of” the homicide (as opposed to collateral) the deterrent effect of the felony murder rule would not be served by invoking it

(a) “When a person willfully inflicts unjustifiable physical pain on a child under these circumstances, it is difficult to see how the assailant would be further deterred from killing negligently or accidentally in the course of that felony by application of the felony murder rule”

(b) RPD: This is fucking retarded
8) MPC 210.2 incorporates the felony rule only for certain specific crimes:

a) § 210.2(b): Extreme recklessness manifesting “extreme indifference to human life” is presumed if it occurs in the context of 

i) Flight after committing/attempting to commit robbery

ii) Rape or deviate sexual intercourse by force/threat of force

iii) Arson

iv) Burglary

v) Kidnapping

vi) Felonious escape

Attempts

1) Posner on attempts:

a) Person arrested in an attempt would likely commit the same crime unless punished for the attempt

b) “Punishing attempts is thus like maintaining a public police force”

c) However, punishment is less severe

i) Incentive to not commit the crime

ii) Minimize the cost of error

d) Hart claims punishment for attempts is actually “retributive”

2) MPC § 5.05(1): Attempt, solicitation, and conspiracy are crimes of the same grade and degree as the most serious offense that is attempted or solicited or is an object of a conspiracy

a) Exception: Attempt to commit a capital felony of the first degree [punishable by life] is a felony of the second degree

b) Commentary notes that punishment should “depend on the consummation or the failure of the plain.”

3) Mens rea
a) Prosecution must show at least that the D had the mental state associated with the contemplated offense

b) But if contemplated act is defined as causing a specific result, most jurisdictions require proof of “specific intent”

i) E.g., the underlying crime is causing the death of another

ii) Specific intent typically defined in terms consistent with the MPC definition of “purpose” to bring about a forbidden result

c) Proof of recklessness or negligence with respect to the forbidden result is not enough to specific intent, even if proof of the completed offense would require no more than that

i) RPD: Higher mens rea requirement, then, to show attempts

ii) Hence, there is no such thing as attempted involuntary manslaughter or attempted murder based on gross recklessness

4) Actus reus
a) Preparation is not an attempt.  But some preparations may amount to an attempt.  It is a question of degree.  Commonwealth v. Peaslee, 59 N.E. 55 (Mass. 1901) (Holmes, J.)

i) D had been arrested for attempting to burn down a building in an insurance scam. 

ii) “If the preparation comes very near to the accomplishment of the act, the intent to complete it renders the crime so probable that the act will be a misdemeanor, although there is still a locus poenitentitae.”
(1) Locus poenitentitae: A point at which it is not too late for one to change one's legal position; the possibility of withdrawing from a contemplated course of action, esp. a wrong, before being committed to it.
(2) "The requirement of an overt act before conspirators can be prosecuted and punished exists ... to provide a locus poenitentiae an opportunity for the conspirators to reconsider, terminate the agreement, and thereby avoid punishment." People v. Zamora, 557 P.2d 75, 82 (Cal. 1976).
b) Only those acts tending to the commission of a crime that would have, in all probability, have been a crime but for “timely intereference” may sustain a conviction for an attempt.  People v. Rizzo, 158 N.E. 888 (N.Y. 1927)

i) Case related to an attempted robbery

ii) But b/c the person the Ds intended to rob was not present, nor the probability of the crime sufficiently high, a conviction for attempted robbery could not be sustained. 
(1) “No attempt to rob [intended victim] could have been made at least until he came in sight”

5) MPC § 5.01(1): A person is guilty of an attempt if he:

a) Purposely engages in conduct that would constitute the crime if the attendant circumstances were as he believes them to be; or

b) When causing a particular result is an element of the crime, he does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part

c) Purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime

d) Section 5.01(2) enumerates what might fall under 5.01(1)(c)

i) Lying in wait

ii) Enticing or seeking to entice the victim

iii) Possession of materials to be employed, esp. if designed for unlawful use

iv) Soliciting an innocent agent to participate in conduct constituting a crime

e) Section 5.01(4) allows a “renunciation of criminal purpose” to be an affirmative defense

6) Distinction between “preparation” and “attempt” is based on a two part analysis in Federal law

a) D must have been acting with the kind of culpability otherwise required for the commission of the crime (culpable intent)
b) D must have engaged in conduct which constitutions a substantial step toward commission of the crime.  The substantial step must be strongly corroborative of the criminal intent

c) See United States v. Jackson, 560 F.2d 112 (2d Cir. 1977): Court used this analysis in the context of MPC § 5.01 to hold that defendants, apprehended en route to a bank with weapons in the trunk on the testimony of an informant that Ds were about to rob the bank were in fact guilty of attempted bank robbery

i) Court was particularly influenced by Ds’ possession of sawed-off shotguns and previous reconnoitering efforts “which could serve no lawful purpose under the circumstances.”

d) But see United States v. Buffington, 815 F.2d 838 (9th Cir. 1987):  robbers who walked away from the bank after walking in not guilty of attempted bank robbery since their conduct did not cross the line b/t preparation and attempt

e) But see also United States v. Joyce, 693 F.2d 838 (8th Cir. 1982).  Ds act of traveling to city and meeting undercover agents with a lb of cocaine insufficient to constitute a “substantial step” for purposes of attempted purchase charge when D refused to handle cocaine or produce his money.  
i) “Joyce, despite having both the opportunity and ability to purchase the cocaine at the agreed upon price, unambiguously refused either to produce his money or to purchase the cocaine.  This effectively negated the government’s effort to consummate the sale.”

ii) “While we may agree . . . that Joyce . . . may have been tipped off that Jones was a DEA agent . . . we fail to see how an increased awareness of the risk of apprehension converts what would otherwise be ‘mere preparation’ into an attempt”
Rape

1) Common law definition of rape: Carnal knowledge of a woman forcibly and against her will (Blackstone)
2) MPC § 213.1:  Rape defined as sexual intercourse with a female to which she was compelled to submit by any threat that would prevent resistance by a woman or ordinary resolution.
a) Compulsion implies non-consent in this definition

b) Force is also a requirement.  Alternatives to force include:

i) Threats

ii) Impairment

iii) Age (e.g., statutory rape) 
3) Meares:

a) Force remains a requirement of rape, even in reform statutes.  The question is how we interpret this requirement.  Force is the actus reus of the offense of rape.

i) RPD: “Force” can be actual, or constructive (e.g., holding  a gun to a baby’s head)

b) Consent, or the lack thereof, is the mens rea of the offense.
i) Note: the Maryland statute at work in Rusk implies that lack of consent is insufficient to incur criminal liability
4) State v. Rusk, 289 Md. 230 (1981)

a) D and V met in a bar.  She agreed to drive him home. He took her car keys out of the car. She testified she was afraid.  She agreed to go up to his place after that.  She repeatedly said no. He undressed her and then had sex with her after she said “if I let you do what you want, will you let me go without killing me?” 

i) D also lightly choked V, which figured greatly into the court’s determination

b) Court noted that:

i) “Force is an essential element of the crime (of rape) and to justify a conviction, the evidence must warrant a conclusion either that the victim resisted and her resistance was overcome by force or that she was prevented from resisting by threats to her safety”  

ii) Where the victim did not resist or no actual force was used, force element is satisfied by:

(1) Acts by the defendant reasonably intended to create, in the mind of the victim, a real apprehension due to fear of imminent bodily harm

(2) Genuine fear by the victim, based on a reasonable fear of such imminent harm
(3) “Where persuasion ends and force begins is essentially a factual issue”
c) Court thus reversed the lower court which held that there was no actus reus in the crime – i.e, the jury could have properly found (1) the acts of the D were intended to instill fear into the V and that (2) the V’s fear was genuine
5) Berkowitz:

a) A definition of rape that considers the act of intercourse itself to be physical injury is the best evidence that a rape occurred

b) The concern, however, is that a negligence standard applies to the requisite mens rea for rape

i) i.e., we’re uncomfortable with having something akin to a “reasonable mistake of fact” defense to rape

ii) But, at the same time, we some courts do in fact use a negligence standard or even require actual subjective knowledge on the part of the offender as in Morissette
6) Lack of consent is not equivalent to compulsion in order to satisfy the requirements of rape. Commonwealth v. Berkowitz, 641 A.2d 1161 (Pa. 1994)
a) While victim repeatedly said “no” while D was undressing her, she made no attempt to stop him. (RPD: Hard to tell how different this is from the NJ requirements, infra)

b) Court distinguished rape, which in PA required forcible compulsion or the threat of such compulsion from the point of view of a reasonable person, from the crime of Indecent Assault, which only required indecent contact and lack of consent.

c) Note: Post Berkowitz (which was a controversial decision) the PA legislature amended the definition of “forcible compulsion” to include “compulsion by use of physical, intellectual, moral, emotional, or psychological force, either express or implied.”

i) How much room does this leave for the actus reus?

7) MPC had almost no impact on the definition of rape since it was defined prior to feminist work

a) MD, NY, and WI reflect feminist thinking on rape (making it a more serious offense, contemplating acquaintance rape and stranger rape)

b) This creates some problems, however, does the definition of “rape” as such have any meaning anymore?

i) E.g., technically there is no rape in IL – it’s sexual assault

8) Reform of traditional rape to the crime of sexual assault eliminates the requirements of non-consent and resistance from the substantive definition of the offense.  Physical force is not therefore an element of the statutory crime of sexual assault.  State in the Interest of M.T.S., 609 A.2d 1266 (N.J. 1992)
a) Case arose from an alleged sexual assault in which D, who lived in same house as victim, sexually penetrated victim while heavy petting. Issues was whether or not this then fell within the statutory requirement of “physical force or coercion” as required by the statutory crime of sexual assault.

i) “Any act of sexual penetration engaged in by the defendant without the affirmative and freely-given permission of the victim to the specific act of penetration constitutes the offense of sexual assault.”

ii) Element of “physical force” is satisfied if D applies any amount of force against another person in the absence of what a reasonable person would believe to be affirmative and freely given permission to the act of sexual penetration. 

(1) But this may be inferred from acts and circumstances viewed in light of surrounding circumstances

(2) Note: Court juxtaposed this with the common law analysis in which force was measured by victim’s resistance

iii) Note: Commonwealth v. Fischer, infra, cited M.T.S. as an example of N.J. allowing for a reasonable mistake of fact defense in rape;  i.e., State must demonstrate D did not actually believe that consent was given or that his belief that consent was given was unreasonable under the circumstances

b) But see Reynolds v. State, 664 P.2d 621 (Alaska Ct. App. 1983): statutory definition of sexual assault requires proof that D recklessly disregarded Ps lack of consent

i) Alaska statute stated only that sexual assault was sexual penetration without consent

ii) Court relied on MPC § 2.02 to require that legislative silence would require proof of force

c) Both Reynolds and Berkowitz seem to open up the availability of a reasonable mistake of fact defense (in opposition to M.T.S)
Mens rea in Rape
1) Depending on jurisdiction, rape is either a strict liability or possibly a specific intent crime

a) Mens rea element of rape requires defendant to have actual knowledge that consent was not given.  An honest mistake of fact regarding consent negatives the requisite mens rea.  Regina v. Morgan, [1976] A.C. 182
i) Dissent cited Regina v. Prince, supra, to claim that the court was inconsistent with English precedent when it came to rape

ii) Hornbook: The standard for mistake on the consent issue is now recklessness post Regina v. Morgan. 

(1) At common law, rape was a general intent crime, and a mistake of fact regarding the woman’s consent was not a defense. 

iii) RPD: Apparently rape is a specific intent crime in England. 

b) But see Commonwealth v. Fischer, 721 A.2d 1111 (Sup. Ct. Pa. 1998): reasonable mistake of fact is not allowed for the crime of rape in PA despite the fact that the parties had known each other

i) P and D had had “rough sex” in Ds dorm room hours prior to the alleged assault.  On appeal, D claimed that he was entitled to a reasonable mistake of fact defense regarding his belief that P consented to their encounter. 

ii) Court refused to allow the reasonable mistake of fact defense.  Court accepted that such a defense might be possible in the context of date rape, it was bound by precedent to uphold a lower court’s conviction. 

iii) Court applied the rule of Commonwealth v. Williams, 439 A.2d 765 (Pa. Super. 1982): “When one individual uses force or the threat of force to have sexual relations with a person not his spouse and without the person’s consent he has committed the crime of rape.”

(1) RPD: Apparently rape is a strict liability offense in PA. 

iv) Meares: Fischer is a prototype acquaintance rape case

c) A defense claiming based on the claim of lack of actual knowledge of consent is not a valid defense.  Commonwealth v. Sherry, 437 N.E.2d 224 (Mass. 1982)
i) “The defense of mistake of fact, however, requires that the accused act in good faith and with reasonableness.  Whether a reasonable mistake of fact as to the fact of consent is a defense to the crime of rape has never, to our knowledge been decided in this Commonwealth.  We need not reach the issue whether a reasonable and honest mistake to the fact of consent would be a defense, for even if we assume it to be so, the defendants did not request a jury instruction based on a reasonable good faith mistake of fact.  We are aware of no American court of last resort that recognizes mistake of fact, without consideration of its reasonableness, as a defense.”

ii) RPD: Note how the MA court did not actually decide whether or not a “reasonable mistake of fact” defense would be valid or not

(1) Eventually, MA decided that rape was a strict liability offense.  Commonwealth v. Simcock, 575 N.E.2d 1137 (1991). Based its ruling on the traditional strict liability in statutory rape, specifically rejecting the “reasonable mistake” defense instruction

d) But see CA: CA will allow for the reasonable mistake of fact defense/jury instruction if there is substantial evidence in support (i.e., you have to meet a threshold level)

i) There must be “substantial evidence of equivocal conduct” to get the instruction

Alternatives to Rape
1) The concept that rape is an offense against sexual autonomy (as opposed to an offense against the Person) focuses then on the element of consent (and not the amount of force used; a crucial element under the Common Law)

2) MPC § 201: Sexual Assault

a) An actor is guilty of sexual assault, a second degree felony, if he uses physical force or a threat of physical force to compel another person to submit to an act of sexual penetration

b) Guilty of sexual assault for having sex with another person whom he knows less than 13

c) Guilty of aggravated sexual assault if he violated subsection (a) with a weapon or violates (a) and causes serious bodily harm

3) MPC § 202: Sexual abuse

a) An actor is guilty of sexual abuse, a felony in the third degree, if he commits an act of sexual penetration when he knows that he does not have the consent of the other person
i) Meares: the MPC crime of sexual abuse can be viewed as a response to the problem of mens rea in rape

ii) Similar to Berkowitz and Fischer
b) Consent defined as actual words or conduct indicating affirmative, freely given permission to the act of sexual penetration

c) Consent is not freely given when

i) Victim is physically helpless

ii)  . . . 

iii) Consent is obtained by threats, blackmail, etc.

4) MPC § 203 Culpability

a) Knowledge of fact required by §§ 201, 202 can be met by proof of recklessness

b) Criminal negligence will also work, too, but if you’re convicted under § 202 under a theory of criminal negligence then it’s only a fourth degree crime

5) Estrich, Rape, 95 Yale L.J. 1087 (1986)

a) “No means no.”

b) Shaming penalties have been suggested for “men who engage in “nonforcible but nonconsensual sex”

i) RPD: This definition almost seems absurd.  Crime becomes defined by what one person wants it to be. 

6) Rules of evidence

a) “No sometimes means yes” still influences jurors; hence the necessity of persuading jurors of the paradigm of acquaintance rape

b) However, prosecution is forbidden to present evidence of past instances of misconduct on the part of D, or more general reputation or opinion evidence for the purposes of proving malicious disposition.  Fed R. Evid. 404.
i) But D is free to call Ps character into account

c) Rape shield laws

i) Places severe limitations on D to call the sexual history of victim into question

ii) Federal Rules of Evidence 413:

(1) (a) Evidence generally inadmissible.--The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):

(a) Evidence offered to prove that any alleged victim engaged in other sexual behavior.

(b) Evidence offered to prove any alleged victim's sexual predisposition.

7) Civil remedies.

a) States are free to enact special civil provisions for women absent a criminal charge. Though a Federal law to this effect was struck down under United States v. Morrison, 529 U.S. 598 (2000)

b) Kahan: Civil law would be more effective at changing social norms than the criminal law

Common Law Group Crime per Hornbook
1) Common Law Accessory Liability (Hornbook)

a) Principal in the First Degree: Includes individuals who actually commit the criminal act (actus reus) with the requisite mens rea, and individuals who did not actually commit the act (no actus reus)

i) Presumption in American law is to treat accomplices just like principles

ii) Innocent Agent

(1) Engages in the criminal act

(2) Coerced, incapable of committing a crime, or lacks requisite mens rea

(3) Duped by another into committing a criminal act

(4) E.g., A puts sugar into B’s coffee at C’s behest.  There is poison in the sugar unbeknownst to A.  A is an “innocent agent” and C is guilty of first degree murder

iii) Use of animals or inanimate objects

(1) If you train an animal/program an object to commit a criminal act, the trainer/programmer is guilty as a principal in the first degree

b) Principal in the second degree: Someone who is “constructively” or physically present in the commission of  a crime and who aides in another to commit the crime

i) E.g., a lookout is “constructively present” in a theft and therefore a principle in the second degree

c) Accessory before the fact: A person who aids another in commission but is not “constructively” present

i) Most modern jurisdictions treated accessories before the fact differently from accessories after the fact

d) Accessory after the fact: A person who aids a criminal after the crime is committed

i) At common law, a H or W could not be an accessory after the fact; under modern statutes other family members are also incapable of being accessories after the fact

2) Elements of common law liability as an accessory (Hornbook)

a) Actus reus: Typical terms are “aid” “abet” “incite” “command” “induce” etc.

i) Affirmative aid

ii) Omissions (if there is a legal duty to prevent a crime)

iii) Ineffective aid (e.g., a gun is supplied but not used)
(1) Actual help: It is sufficient to convict if D aids a principal even if principal is unaware of the aid

(2) Communicated encouragement is sufficient to convict even if no actual help is given

iv) Note: Conduct inevitably incident to a crime (e.g., the client of a prostitute) normally held not a party to the crime

b) Mens rea: 

i) D must have at least the mens rea for the offense committed by the P

ii) Purpose to promote or facilitate

iii) Knowledge that a crime will be promoted or facilitated.  This offers some different approaches:

(1) Require purpose in all cases

(2) Permit conviction based on knowledge

(3) Intermediate position

(a) E.g., an employee for a phone company could not be convicted for installing phones in a bookmaking operation if ordered to do so by employer, but the person selling a gun to a known killer could be convicted

(4) Facilitation: “knowingly renders substantial aid to the commission of a serious offense”; punished less severely

iv) Recklessness or negligence as to results

(1) Note: Negligence can apply even to unanticipated offenses

(2) E.g., D2 aids D1 to enter a house for the purposes of robbery.  But D1 subsequently kills everyone in the house.  D2 can  be convicted of all the crimes committed by D1 that were “reasonably expected” to have occurred

c) Principal’s behavior.  

i) At common law, the principal needed to have been found guilty for there to be accessory liability

ii) Except when the principal is found guilty of an attempt or engage in some actus reus by the principal

iii) Exception also obtains to aiding and abetting (e.g., D2 supplies D1 with the equipment necessary to commit a robberty)

d) Grading of accessory’s crime

i) Accessory convicted of same crime as principle at common law
ii) At common law, accessory would be punished for his mens rea in the instance of a homicide. E.g., principal had mens rea for manslaughter but accessory had mens rea for murder, accessory is convicted of murder
iii) Statutory changes have made Accessory guilty according to his individual mens rea

e) Withdrawing aid (avoid criminal liability)

i) Communicate repudiation

ii) Render prior aid ineffective

iii) Act in a timely manner

3) Accessories after the fact at common law (Hornbook)

a) Elements of the offense

i) Actus reus

(1) Must have given direct aid to a person who had in fact committed a felony; all elements of the felony must have been committed

(2) E.g., a person who had aided a killer prior to the death of the victim was not an accessory to murder

ii) Mens rea

(1) Must have known the person aided and committed specified acts designated a felony

(2) Must hanve rendered aid with the purpose of hindering detection, prosecution, etc.

(a) Statutory adjustment:

(b) Acccessory after the fact → generally not as serious as the underlying offense

(c) Obstructing justice → it’s own felony

4) Vicarious liability: dispenses with the actus reus

a) Based in public welfare offenses

b) Tendency is to limit its use: See Commonwealth v. Koczwara, 155 A.2d 825 (1959): Tavern owner may be fined but not jailed for second offense of serving alcohol to minors

5) Enterprise liability → Statutory/RICO

MPC and Group Crime (Hornbook)

Disregards common law distinctions of parties.
1) Terminology

a) Offense committed by D.  D is complicit where his own actions and mens rea align (e.g., training a deadly animal)

b) Offense committed by another for which D is legally accountable

i) Innocent agent: § 2.06(a) Where D causes an “innocent agent” to engage in the actus reus of the offense, D is liable

ii) Made accountable by law: Based in vicarious liability. MPC § 2.06(b)

iii) Accomplice of another person.

c) “Accomplice” per MPC § 2.06(3)

i) Actus reus: “solicits” “aids” “agrees to aid” are the terms used.  Examples:

(1) Affirmative aid

(2) Omissions if a legal duty to prevent commission exists

(3) Ineffective aid in the commission of the offense

(4) Immunity from conviction for object offense (e.g., a victim cannot be convicted as an accomplice to a crime)

(5) Conduct inevitably incident to crime comes out the same was as it does under common law

(6) Incapacity to commit offense is no bar to accomplice-status (e.g., a female can be an accomplice to a rape though, by definition of MPC § 213.1, a female can never commit a rape)

ii) Mes rea:

(1) Requires:

(a) Purpose that principal will engage in elements of the offense

(b) Knowledge that principle will do so

(c) Equivalent mens rea in accomplice if the underlying crime requires actual commission by the principle

(d) The purpose that the principle actually cause the result if the principle fails to cause the intended result

(e) A purpose that the principle act w/the requisite mens rea required by the offense

(2) Mens rea for the object offense requires that D must have at least the mens rea for the offense

(3) Purpose must extend to every element of the contemplated offense; reacl that “purpose” applied to circumstance elements translates into knowledge and belief per MPC § 2.02(2)(a)(ii)

(4) Recklessness or negligence as to results can be used to satisfy mens rea only insofar as they are elements of the underlying crime

(5) MPC does not permit conviction merely b/c an offense was the “natural and probable” consequence of a crime which the D aided and abetted

2) Principal’s behavior

a) If principle commits all elements of the object offense, than the accessory can be found guilty

b) If principle has committed all the elements but is found not guilty because some element (e.g., mens rea) is lacking, the accessory may still be found guilty

c) Accessory can still be found guilty of aiding and abetting even if principle doesn’t do anything

i) The conviction of the principle is irrelevant to the accessory (though it might effect the grading of the offense)

3) Note: Withdrawal of aid is less rigorous than the common law requirements; may take one of three forms:

a) “wholly deprive” the aid of any effectiveness; or
b) Give timely warning; or
c) Otherwiase make proper effort to prevent commission of the offense (a vague one)

4) “Accessories after the fact” had been disregarded at MPC, instead, it’s been changed with creation of offenses:

a) Hindering apprehension or prosecution (§ 242.3)

b) Supplementary offenses (broad category)

Group Crime (“Casebook”)

American law distinguishes between “Conspiracy” and “Complicity” in combating group crime
1) note: mpc Liab
2) Accomplice liability
a) General Considerations

i) Conspiratorial liability, like an attempt, is a crime in and of itself; accessory liability is not necessarily a crime

ii) See 18 U.S.C. § 2 

(1) Can be punished as a principle to “aid abet, counsel, command, induce or procure in the commission” any action against the United States.

(2) Can be punished as a principle if you willfully cause an act to be done, which, if were done by the offender would be crime against the United States.

iii) Compare to the German/Soviet systems in which the instigator is punished to a lesser degree than the principle

(1) “Anglo-American and French systems are committed to the principle that accessories and perpetrators should be punished alike.” Fletcher, Rethinking Criminal Law (1978)

(2) Commenting on the merit of punishing instigators: “Increased wrongdoing justifies an aggravated penalty, while aggravated culpability does not.” Fletcher, supra.  

iv) Federal Sentencing guidelines allow for mitigation or aggravating of the sentence of the participant was organizer (aggravated) or minimal/minor (mitigated).  § 3B1.1

(1) Meares: However, the guidelines continue to allow that the accomplice be punished for the same offense as the principles

b) Actus Reus

i) Appellant, by attending an illegal concert in a professional capacity as a journalist, could be guilty of aiding and abetting a legal act.  Wilcox v. Jeffrey, 1 All E.R. 464 (Eng. 1951)

ii) Party who actively prevents a victim from being warned of danger can be an accomplice to the victim’s subsequent murder even if the principles are unaware of or unaided by the aid.  State ex rel. Martin v. Tally, 15 So. 722 (Ala. 1894)

(1) V had seduced Tally’s sister-in-law.  Tally warned a telegraph operator not to impart a telegraph to the V that the sister-in-law’s family was hot on his trail.  

(2) “It is quite enough that the aid merely rendered it easier for the principle actor to accomplish the end intended by them  and the aider [sic] and abettor, though in all human probability the end would have been attained without it.” 

(a) Court also held that it was irrelevant as to whether or not the assistance denied the V would have made a difference.

(b) Also irrelevant that the killers did not know of the rendered aid

c) Mens rea

i) Generally a person can be convicted as an accomplice only if she possesses the mental state requisite to conviction for the underlying offense
(1) Cf., Wilson v. People, 87 P.2d 5 (Colo. 1939). 

(a) Wilson had assisted a third party in illegally entering a building for the purposes of burglary, but reported the principle to the police when principle was in the building

(b) Court found prejudicial error in a jury instruction that equated participation in the crime as the equivalent of the crime since there was no mens rea on the part of the defendant

(c) “The determination of whether the assistance given by Wilson . . . was solely the province of the jury”

(2) In most jurisdictions, you must also prove that D “associate[d] himself with the venture” or “participate[d] in it as . . . something he wished to bring about.” United States v. Peoni, 100 F.2d 401, 402 (2d. Cir. 1938) (Hand, J.)

(a) The purpose must be the commission of the underlying crime
ii) Mere communication to a undercover cop that a third party may have an illegal substance is not the equivalent to complicity absent some prior arrangement between the defendant and the third party.  Mere knowledge is not enough to establish accomplice liability. State v. Gladstone, 474 P.2d 273 (1980)

(1) Undercover cop had attempted to buy pot from Gladstone.  Gladstone didn’t have enough and sent him to a third party. 
(2) “It would be dangerous precedent indeed to hold that mere communications to the effect that another might or probably would commit a criminal offense amount to an aiding and abetting of the offense.:

(3) But see Hamilton, J., dissenting:

(a) Degree to which Gladstone “aided and abetted” is a factual question and ought to be left to the jury

(b) “It is not necessary to sustain a charge of aiding, abetting or counseling a crime that there be proof of a conspiratorial relationship.”

(c) Note: This seems to be consistent w/MPC § 2.06(3) in which an actor is an accomplice he has acted with “the purpose of promoting or facilitating” the commission of a crime.  

(4) Meares: Gladstone and Clarkson prove that mere knowledge is not enough to prove accomplice liability

iii) Non-accidental presence at the commission of a crime makes one an accomplice the presence supports the inference that (1) there was an intent to encourage the object crime and (2) actual encouragement occurred.  Mere knowledge is not enough to establish accomplice liability. Regina v. Clarkson, 1 W.L. R. 1402 (Court-Martial Appeal Court, Britain, 1971)

(1) Appellants were present in a military barracks room and watched as V was gang-raped

(2) Court held that Appellants could not be convicted on the basis of mere non-accidental presence.  

(a) RPD: Hence the importance of the “encouragement” at work in Wilcox, supra. 

d) Exemplar: United States v. Hamilton, 334 F.3d 170 (2d Cir. 2003)

i) Government alleged Hamilton was providing crack to an informant.  He would arrest individuals at the informant’s home, and then leave the drugs for the informant.  

ii) Court held that Hamilton could be convicted of aiding and abetting in the maintenance of a place for the sale of narcotics

(1) “Although Hamilton correctly points out that a person cannot be found guilty of aiding and abetting a crime that already has been committed, the offense that Hamilton was alleged to have aided and abetted, maintenance of . . . a crack house – was then ongoing.”

(2) “Given the evidence of Hamilton’s past pattern of actions in aid of Wharry’s operation of her residences as crack houses, the jury could easily infer that Hamilton’s actions [warning her of the arrival of undercover officers] were intended to help her to continue operating.”

e) See also Salim Hamdan case: Can Osama bin Laden’s driver be charged as an accomplice?
f) See also Rex v. Saunders and Archer, 75 E.R. 706 (1573)

i) Archer had delivered some poisoned apples to Saunders, so that Saunders could poison his wife.  Wife gave some of the apples to her daughter.  Saunders did not warn the daughter for fear of giving himself away.  Daughter subsequently died

ii) Court held that Archer could not be convicted as an accomplice since he lacked the intent to murder the daughter (only the wife)

(1) “[Archer] could not be adjudged accessory to the said offence of murder, for that he did not assent that the daughter be poisoned, but only that the wife should be poisoned.”

3) Derivative Liability

a) A D can’t be convicted as an accomplice unless the principal in the underlying crime satisfies the requisite elements of the offense. State v. Hayes, 16 S.W. 514 (Mo. 1891)
i) Hayes had been convicted as an accomplice to burglary.  He had assisted one Hill in robbing  a dry goods store by boosting Hill into the store.  Hill was in fact related to the store owners, and only participated in order to entrap Hays

ii) Court held that Hayes could not be convicted as an accomplice on those grounds: “Defendant cannot be convicted of burglary and larceny, unless he committed the crimes himself, or was present aiding and abetting another in their commission, that other acting with a felonious intent.”

(1) However, Hayes could be convicted of petit larceny for taking possession of whatever Hill handed him out of the window of the dry goods store.  

b) This case would turn out very differently under the MPC. MPC § 5.01(3): A person who engages in conduct designed to aid another to commit a crime that would establish his complicity . . . is guilty of an attempt to commit the crime although the crime is not committed or attempted by such other person

i) In other words, the behavior of the principle is irrelevant to the complicity and culpability of the accomplice under the MPC

c) Note: Solicitation under the MPC is enough for an attempt.  Under the Common Law, however, solicitation is a much finer distinction and a much lesser offense. 

4) A parent can be guilty for failing to protect a child under 16 from the intentional assault of another that the parent actually witnesses.  North Carolina v. Noffsinger, 528 S.E.2d 605 (N.C.App., 2000)

a) V was a child in the care of D and her live-in boyfriend.  Boyfriend was convicted of multiple counts of felony child abuse

b) Court focused on the “battered child syndrome” exhibited by the victim, which supported the inference that the abuse had occurred over a prolonged period.  

c) “We hold that the failure of a parent who is present to take all steps reasonably possible to protect the parent’s child from an attack by another person constitutes the act of omission by the parent showing the parent’s consent and contribution to the act itself.” (emphasis RPD)

(1) Hence, the D could be found guilty as an accomplice of aiding and abetting the felony child abuse

d) See also North Carolina v. Hunter, 567 S.E.2d 468 (N.C.App. 2002): A parent can be convicted of permitting the sexual abuse of their child if the knew or should have reasonably known that such abuse was occurring

i) V lived with her mother and her live-in boyfriend.  Boyfriend was having sex with V for a period of 7 months and impregnated her.  Mother claimed not to have known about the abuse, nor about her daughter’s pregnancy

(1) Note: The boyfriend was a pschizophrenic drug addict whom the D had met in her job at the VA hospital

ii) NC law made it a criminal offense for any parent or guardian to “commit[] or allow[] the commi[ssion] of any sexual act upon a juvenile.”  N.C. Gen.Stat. § 14-318.4(a2) (2001).

(1) Court held that distinguished the case from Noffsinger in that Noffsinger required a theory of constructive or actual presence

(2) The NC law, here, made the omission itself criminal, so actual or constructive presence need not be proven

iii) Court adopted a negligence standard as to the requisite mens rea of the offense: “defendant was aware, or should reasonably have been aware, that her daughters were in danger of  molestation from [her live-in boyfriend]”

(1) RPD: Compare with Wilson v. People, supra (mens rea required of complicity is generally that required of the principle.)
e) Note: Meares is uncomfortable with accomplice liability in these cases as being too severe

5) What happens if the mens rea of the accomplice differs from the actus reus committed by the principal?
a) Regina v. Richards, [1974] Q.B. 776: The accomplice cannot be convicted of a more serious offense than the one actually committed simply because he had a more guilty mind

i) W had set her H up to be beaten by two men.

ii) The men were subsequently convicted of misdemeanor battery. 

iii) Court held that, despite the fact the W intended the principles to commit felony battery, “if there is only one offence committed, and that is the offence of unlawful wounding, then the person who has requested that offence to be committed . . . cannot be guilty of a graver offence.”

iv) Note: Attempted assault might have been a possible charge though there is a problem with the actus reus → does it really go beyond mere preparation?

(1) Today, we would probably call it an attempt

(2) Historically, it was more difficult to find an attempt at common law (unless it was murder) as solicitation was its own minor crime

b) An instigator may be convicted of manslaughter if the principle offense is first degree murder.  Moore v. Lowe, 180 S.E. 1 (W. Va. 1935)
i) W had incited the principle to kill her husband.  Principle was found guilty of first degree murder

ii) Court rejected the common law rule that “in manslaughter there could be no accessories before the fact because if must be done without premeditation” (citing Blackstone)

iii) Court found that the mens rea of the instigator (passion) could be different than the mens rea of the principle (malice)

(1) “The controlling element of the [principle’s] crime is malice, of the instigator’s, passion.”

(2) Expressly adopted a departure from the common law rule (which had equated the crime of the principle with that of the accessory) “it is now generally held that principals, accessories, and aiders or abettors may be convicted of different grades or degrees of crimes.”

6) Gebardi Exception

a) MPC § 2.06(6) states that you can’t be an accomplice if:

i) You are the victim of the offense; or

(1) “Even if, as in such crimes as extortion, blackmail, and bribery, [the victim’s] conduct significantly assisted in the commission of the crime, [the victim] cannot be charged as an aider and abettor.” United States v. Pino-Perez, 870 F.2d 1230 (7th Cir. 1989) (Posner, J.)

(2) Meares: Pino-Perez is an extension of Gebardi
ii) The offense “is so defined that his conduct is inevitably incident to its commission”

b) A woman who agreed to cross state lines for the purposes of sexual debauchery could not be convicted as an accomplice under the Mann Act, which prohibited the inter-state transport of women for immoral purposes.  Gebardi v. United States, 287 U.S. 112)
i) Woman had willingly taken a train trip with a man – not her husband – to have sex with him

ii) Court held that the woman was, essentially, incidental to the crime itself and was not intended to be punished under the law

(1) “We cannot infer that the mere acquiescence of th ewoman transported was intended to be condemned by the general language punishing those who aid and assist the transporter, any more than it has been inferred that he purchaser of liquor was to be regarded as an abettor of the illegal sale”

(2) The statue contemplated that the woman might acquiescence, but this was not itself made a crime under the statute and, as such, could not be prosecuted as a conspiracy

(3) RPD: Analogous to how a John cannot be convicted apart from an explicit solicitation statute
c) Note: the Gebardi exception was described as “[a]ccomplice liability will not be imposed upon the protected group absent an affirmative legislative policy to include them as aiders and abettors.  For example, a woman who is transported willingly across state lines for the purpose of engaging in illicit sexual intercourse is not an accomplice to the male transporter's Mann Act violation. [citing Gebardi].”  United States v. Southard, 700 F.2d 1, 19-20 (1st Cir. 1983).

i) Southard refused to extend Gebardi protection to a gambler caught in part of an investigation into a gambling conspiracy:

ii) “[Gebardi protection] is primarily a question of proof. But even if we assume that defendant was only a bettor, he is not helped any.  Section 1084(a) was not passed to protect bettors from their gambling proclivities. Its stated purpose was to assist the states in enforcing their own laws against gambling.” Id. at 20.

7) Graded punishment and accomplice liability

a) Persons who assist a kingpin (defined by 21 U.S.C. § 848) but are not supervised or managed by the kingpin are subject to accomplice liability under 18 U.S.C. § 2, whereas persons supervised by the kingpin are not subject to accomplice liability.  Pino-Perez. 
i) Pino-Perez had operated as a suppler of a substantial amount of cocaine to one Harold Nichols, who was convicted under the Federal kingpin statute, § 848. 

(1) Distinguished, then, from Gebardi in that “the prostitute transported across state lines is not an aider and abettor of a Mann Act violation but a suppler of prostitutes . . . may be.”

(2) Defining accomplice as someone who “participate[s] in [the criminal act] as in something that he wishes to bring about, that he seek by his action to make it succeed.” Citing United States v. Peoni, 100 F.2d 401 (2d Cir. 1938) (Hand, J.)

(3) Hence, the mens rea (or its absence) is of paramount importance: “Does he want [the kingpin’s] enterprise to succeed?” If yes → accomplice liability. 

ii) Accomplice liability also exposes the accomplice to the same criminal liability as the principle, the court must impose the sentencing guidelines.

(1) Minimum sentence under the Kingpin Statute was 10 years w/out parole

(2) Court held that abrogating accomplice liability would be inappropriate for three reasons:
(a) 18 U.S.C. § 2 does not contain its own sentencing guidelines
(b) The isolated accomplice of a kingpin likely would not have the requisite mens rea (i.e. he would not know he was dealing with a kingpin)

(c) The case law demonstrates that anyone convicted as an accomplice to a kingpin has a substantial role in the kingpin’s operations such that imposition of principle liability would not be inappropriate

iii) Easterbrook, J. dissenting: Imposition of accomplice liability is at odds with graded criminal sentencing structure in the kingpin statute

(1) RPD: YOU NEED TO READ EASTERBROOK’S DISSENT
8) Intersection with defenses:  A defense personally available to the actor in a crime may not be available to the instigator of the crime when charged under an accomplice theory of liability or for inchoate crimes such as soliciting, conspiracy, or attempt.  Juvenile Dept. v. Aragon, 37 P.3d 939 (Or.App. 2003)

a) Parents of two minor sons, aged 8 and 11, were charged with attempting to procure sexual partners for their children, all of whom were below the age of 14.  Parents were charged with the criminal offense of attempting to commit sexual abuse with a victim less that 14 years of age.  However, it was a defense to such charges if the actor was less than 3 years older than the victim.  

b) Court held that the statutory unavailable to Ds children was unavailable to the parents as a matter of law.

i) “[T]he availability of a personal defense to one person who has engaged in criminal conduct does not itself insulate from criminal liability other persons to whom the defense, by its operative terms, does not apply.”
Conspiracy (Hornbook)
1) Common Law (Hornbook)

a) Generally

i) Statutory definitions of offense come in two types:

(1) An agreement to commit a crime

(2) Agreement to accomplish other stated goals (e.g., to “commit any act . . . injurious to public morals”)

b) Imposes liability for the conduct of another

i) Person who participates in a conspiracy is liable for the wrongdoings of the principle

ii) Allows for timely intervention of Law

c) Actus reus

i) An agreement between two or more persons to achieve an objective prohibited by the applicable law of conspiracy

ii) Overt act:

(1) Common law requires only an agreement

(2) Some statutes, however, require an overt act,  see, e.g., 18 U.S.C. § 371.  But any act committed in furtherance of the conspiracy will suffice

iii) More than one agreement

(1) “Wheel with spokes”

(a) If one person is at the center, and a number of different, unrelated agreements have been formed then the spokes are unconnected

(b) So you can have a lot of little conspiracies

(2) the “Chain”

(a) Persons have agreements that move down a line

(b) E.g., a supplier/distributor/salesperson conspiracy, which is actually a lot of little conspiracies

(3) Bilateral vs. Unilateral agreement

(a) Common law required a bilateral agreement (actual agreement of both parties) and both parties be guilty of the offense

(i) So, if A is not guilty b/c of some defense particular to A, than B cannot be convicted of conspiracy; it takes two to tango

(ii) This has meen modified somewhat

(4) Wharton’s Rule: Common law precluded conviction of conspiracy where the object was a crime that itself required concerted action (e.g., dueling, bigamy, incest, and adultery where the actions of two persons is necessary for the offense)

(a) Third-Party Exception: E.g., the person setting up the duel can be convicted

(b) Iannelli v. United States, 420 U.S. 770 (1975): Wharton’s Rule is only a presumption and may be overcome based on Congressional intent

(5) Immunity from conviction for Object offense: e.g., Gebardi exception

(6) Incapacity to commit object offense

(a) A person who, by virtue of status, is not capable of committing a substantive offense, may still be found guilty of conspiracy to commit that offense.

(b) E.g., it is a crime for a bankrupt to commit fraud on creditors.  If A, not a bankrupt, conspires with B, a bankrupt, to defraud creditors, A may be convicted

(7) There is no requirement that conspirators actually know each other

(8) Common law precluded a conspiracy conviction of H and W (though this has been changed)

d) Mens rea

i) Intent to agree

ii) Intent to achieve a common prohibited objective

iii) Proof of intent

(1) E.g., is it sufficient for the suppler to know  that the goods and services are being put to an illegal use

(2) Or does must the supplier have a stake in the venture – i.e., a conscious purpose that the unlawful end be achieved?

(3) Most cases hold that actual purpose is required

iv) Corrupt motive: an intent to violate the law

(1) This is called the Powell doctrine

(2) Only applies to cases where object of conspiracy was not immoral and members were ignorant of the law

(3) Not universally adopted

e) Impossibility

i) Legal impossibility: It cannot be conspiracy to conspire to do something the members believe to be a crime but which is in fact not a crime

ii) Legal and Factual impossibility

(1) It is a crime to engage in a conspiracy which is a crime but, for factual reasons, cannot be completed (e.g., a conspiracy to kill someone who turns out to be out of town)

(2) Courts do not like the impossibility defense
f) Abandonment: The common law does not recognize abandonment as a defense.  However, criminal conspiracy is a continuing offense, beginning at the point at which all of its elements concur

i) Duration matters for:

(1) Statute of limitations

(2) Hearsay exception (a statement made by one conspirator is admissible against all conspirators)

(3) Venue

(4) Liability for substantive offenses (offense must be committed prior to the end of the conspiracy)

ii) Duration

(1) Accomplished when ends have been objectives have been accomplished

(a) This is normally when the planned crimes have been committed

(b) Can be extended through an agreement to conceal

(2) Abandonment: conspiracy is over when achievement of its objectives have been abandoned

(3) Withdrawal: effective to end if a person makes an effective withdrawal from the conspiracy which is communicated to all the members

(a) Note: One court has held that D who seeks to withdraw must in addition successfully persuade the co=conspirators to abandon.  Eldredege v. United States, 62 F.2d 449 (10th Cir. 1932)

g) Liability for substantive offenses: Those who commit the crime of conspiracy are punishable for that offense and punishable for crimes committed in furtherance of the conspiracy

i) Offenses agreed to: any conspirator is liable for the offenses committed by a co-conspirator as part of the conspiracy

ii) Pinkerton extension: A conspirator is liable for all offenses committed by other conspirators which are “reasonably foreseeable.”  Imposes liability for negligence where the mens rea for the person who actually commits the crime would be higher.  

2) MPC (Hornbook): MPC rejects the second prong of Conspiracy which would punish combinations “injurious to public morals” etc.  Limited to agreements to achieve ends that are themselves criminal.  It only serves as an inchoate offense; it is not an independent means of imposing liability for the conduct of another.  Parties to a conspiracy can only be held liable for crimes committed in furtherance of the conspiracy only if the general standards for accomplice liability in MPC § 2.06 are met. 

a) Actus Reus: includes 2 types of agreements

i) D or another conspirator will commit, attempt, or solicit a criminal offense; or

ii) D will aid in the planning or commission of a crime, an attempt, or its solicitation

iii) Note: Like common law, the prosecutor need only show the parties all agreed to a single criminal offense. The problem, like at common law is how to prove it

(1) Overt act: MPC requires overt act if charge is conspiracy is to commit a 3rd degree felony or lower.  No overt act needed for a first or second degree felony

(2) More than one agreement: MPC § 5.03(3) holds a single agreement with multiple criminal objectives constitutes a single conspiracy; multiple agreements over a long period of time b/t long-standing conspirators counts as well

(3) Unilateral agreements are sufficient to demonstrate a conspiracy

(4) Gebardi exception is incorporated

(5) Incapacity to commit offense can also satisfy actus reus, as does agreement with unknown parties

b) Mens rea: agreement must be formed “with the purpose of promoting or facilitating” the commission of a crime

i) Each D must have a purpose to promote or facilitate each conduct and result element of the object offense, and must know, believe, or hope that all circumstance elements of the offense will exist

(1) Hence, mens rea of knowledge or belief is required for circumstance elements of the offense, though for commission of the offense itself recklessness, negligence, or strict liability is sufficient.  
i) Proof of intent is required

ii) Intent to agree is not specifically required

iii) Powell doctrine is cast out

c) Abandonment is a defense under two requirements:

i) D must have thwarted the success of the conspiracy

ii) Must be a complete and voluntary renunciation of criminal purpose

d) Duration: determined by

i) Accomplishment

ii) Abandonment

iii) Withdrawal, occurring where

(1) Person advises the conspirators of his abandonment; or

(2) Informs to the Law

e) Under MPC, conspirators are not punishable for substantive offenses committed in furtherance of the conspiracy.  Those who commit the offense of conspiracy, though, are liable for substantive crimes committed in furtherance of conspiracy if the requirements of accomplice liability are met. 

i) Note: MPC does not permit conviction for both a conspiracy and an offense that is its object

ii) E.g., A and B conspire to commit crimes X, Y, and Z.  B commits crime X.  B attempts to commit crime Y.  Assuming A satisfies accomplice liability requirements, A may be charged with:

(1) Conspiracy to commit X

(2) Conspiracy to commit Y

(3) Conspiracy to commit Z

(4) Conspiracy to commit X and Y

(5) Conspiracy to commit X and Z

(6) Conspiracy to commit Y and Z

(7) Conspiracy to commit crimes X, Y, and Z
(8) Attempt to commit crime X (if the offense was committed, necessarily an attempt was committed along the way)

(9) The commission of crime X

(10) The attempt to commit crime Y. 

Conspiracy (Casebook): “That darling of the modern prosecutor’s nursery.” Harrison v. United States, 7 F.2d 259, 260 (2d Cir. 1925) (Hand, J.) → conspiracy can be sentenced separately from the collateral crime, as opposed to accomplice liability
1) Introduction

a) You are criminally liable for conspiracy earlier than you would be for attempt

i) View it on a timeline of inchoateness:

ii) Solicitation → conspiracy → attempt → substantive crime

(1) Note the problem in that “conspiracy” liability seems to have in relation to accomplice liability.  

b) It’s not enough that people are working together to do bad things; you must be able to demonstrate that there is an agreement 

i) E.g., U.S. v. Reyes, 595 F.2d 275 (5th Cir. 1979)
ii) Reyes: pineapple smeared plane landed in FL.  Marijuana was found by Coast Guard in Ocean.  However, court refused to uphold conspiracy convictions for the crew:

(1) “Here the government failed even to supply the minimal quantum of evidence held sufficient in [United States v. Cadena, 585 F.2d 1252 (5th Cir. 1978)]. Unlike the freighter, the Lodestar airplane could be, and was, apparently, piloted by a single individual, Campbell. The defendants may have assisted in the flight, but they may as plausibly have been mere passengers during the short trip from Colombia to Florida. The government would like us to hold that the jury might have inferred that one or more of the defendants pushed bales of marijuana out of the plane and smeared the cabin with pineapple, but there was no direct testimony that Any of them did so, much less that All of them participated.”

2) Statutory basis

a) 18 U.S.C. § 371

i) If two or more persons conspire either to commit any offense against the United States, or to defraud the United States, or any agency thereof in any manner or for any purpose, and one or more of such persons do any act to effect the object of the conspiracy, each shall be fined under this title or imprisoned not more than five years, or both.

ii) If, however, the offense, the commission of which is the object of the conspiracy, is a misdemeanor only, the punishment for such conspiracy shall not exceed the maximum punishment provided for such misdemeanor.

b) MPC § 5.03

i) Definition: “A person is guilty of conspiracy with another person(s) to commit a crime if with the purpose of promoting or facilitating its commission if he:

(1) Agrees with such other person(s) that they or one or more of them will engage in conduct that constitutes such a crime, including attempts

(2) Agrees to aid such persons in attempt or solicitation

ii) MPC § 5.03(5): you can’t be convicted of a conspiracy to commit a crime other than a first or second degree felony unless an overt act of such conspiracy is alleged

(1) Commentary notes that conspiracy is an inchoate crime
3) Elements

a) Mens rea

i) Generally, to establish criminal liability for conspiracy the prosecution must prove at least the degree of criminal required of the substantive offense.  United States v. Feola, 420 U.S. 671 (1975)

ii) A mistake of fact or law that would defeat liability for the substantive offense works for the conspiracy

iii) Prosecution must demonstrate that the D purposefully sought the objective of the conspiracy, even if the target offense only requires the lesser mental state of knowledge.

iv) There is some conflict as to whether or not proof of conspiracy is deemed to require proof of knowledge the attendant circumstances under which strict liability might be imposed  
(1) United States v. Crimmins, 123 F.2d 271 (2d Cir. 1941) (Hand, J.): government must show awareness of interstate travel to prove conspiracy to transport stolen securities across state lines even assuming such awareness need not be proven to convict of the target offense

(2) But see Feola, supra, awareness of status of federal officer not necessary to support conviction for conspiracy to assault federal officer

v) Most jurisdictions hold that an “over act” is required, though this need not satisfy the actus reus requirements of the attempt (i.e., it need not be a “substantial step” toward the completion of the crime)

b) Cumulative punishments

i) The penalty for most conspiracies is slight.  E.g., five years for 18 U.S.C. § 371

ii) However, many jurisdictions allow for the conviction of defendants for both conspiracy and the target offense (or its attempt)

(1) This is prohibited by MPC § 5.05

(2) Sentencing guidelines have also moved in this direction

c) Procedural requirements

i) By its nature, any act made by one conspirator becomes a collective act and is admissible against others as proof of an “overt act”

ii) Hearsay rule is relaxed

iii) Venue rules are relaxed: e.g., action may be brought in any federal district in which any one conspirator commited an over act

iv) Implicity reduces the burden of proof on co-conspirators

d) MPC’s relaxation of conspiratorial liability reconsidered; Neal Katyal, Dangers in Numbers, Legal Affairs, (2003) as it fails to take into account the dangers imposed by groups
i) Specifically, it seems that once liability starts in a conspiracy, it never stops

(1) Notes that “it’s no longer possible to punish someone both for conspiring to commit a federal crime and for committing it.”

ii) But “these cutbacks are likely to prove a mistake”

(1) There are synergistic effects in group crime

(2) These spill out into society as a how: “large drug gangs . . . are also more likely to have the money to be successful bribers.”

(3) Group psychology is also more prone to risky behavior and self-reinforcement

iii) Inchoate liability encourages criminals to defect

iv) No logical reason not to punish people both for conspiracy and the substantive crime

v) Impossibility should not defeat liability:

(1) RPD: Katyal was concerned with the Ninth Circuit’s ruling in United States v. Jimenez-Recio, 258 F.3d 1069 (9th Cir. 2001), in which it was held a drug dealer could not be convicted of conspiracy in a sting, since government intervention had already made the goal “impossible.

(2) Supreme Court reversed in United States v. Jimenez Recio, 537 U.S. 270 (2003).  

(a) Justice Breyer, held that a conspiracy does not automatically terminate simply because the government has defeated its object.

(b) “Where police have frustrated a conspiracy's specific objective but conspirators (unaware of that fact) have neither abandoned the conspiracy nor withdrawn, these special conspiracy-related dangers remain.”

vi) Likes Pinkerton in that it adds “uncertain risks to any conspiracy”

vii) Meares: Is this convincing?

4) Meares: 

a) If you think about mens rea in terms of inchoate crime, you will be very careful about convicting under a conspiracy theory with mere theory

b) But if you take the Katyal view → you are so concerned about the dangers of group criminality that you want to deter

c) But, again, there is no conviction unless you can show the conspiracy has some purpose (though knowledge can be used as evidence of purpose)

5) Practical application of mens rea
a) Kansas v. McAdam, 66 P.2d 252 (Kan.App. 2003)
i) McAdam was convicted of conspiracy to manufacture methamphetamine.  He was arrested with two people, Maley and Carter, after they robbed a Co-Op for NH4. Maley and McAdam had gone to the Co-Op with the intent of procuring the chemical to make the drugs.  However, Carter, the person who actually broke in was unaware of this plan.

(1) Court also noted that the “overt act” requirement was satisfied by the attempt to steal
(2) “McAdam was convicted by a jury of conspiracy to unlawfully manufacture methamphetamine, attempted theft, attempt to unlawfully possess anhydrous ammonia, and conspiracy to unlawfully possess anhydrous ammonia.”

ii) McAdam claimed there could be no conspiracy because Carter was unaware of the plan. Court held that Carter’s participation supported the reasonable inference of a conspiracy

(1) “It is McAdam's position that Carter was the only one to commit any overt act toward the theft of anhydrous ammonia. He further contends that there is no evidence that he intentionally aided, abetted, advised, or counseled Carter to commit the crime.”

(2) “The jury reasonably could find that McAdam knowingly associated himself with the theft of anhydrous ammonia and participated in a way that indicated his intentional furthering of the theft. We find no merit in McAdam's argument and affirm his convictions.” McAdam II. 

iii) McAdam claimed also that trial court erred in failing to give an instruction regarding the informer’s testimony.  Appellate upheld the instruction

iv) McAdam was sentenced to a 173 month prison sentence

b) RPD:  Note on appeal McAdam’s convictions were upheld, though his sentence was reduced on the basis tha the was not engaged in the “manufacture” but the “compounding” of drugs, which carried with it a lower offense.  State v. McAdam, 83 P.3d 161, 168 (Kan. 2004).

6) Actus Reus
a) “A criminal conspiracy is an agreement or a mutual understanding knowingly made or knowingly entered into by at least two people to violate the law by some joint or common plan or course of action.  A conspiracy is, in a very true sense, a partnership in crime.” (sample jury instruction)

i) Question still remains, though, what is an “agreement” for the purpose of conspiracy law?

b) A letter by a manager asking distributors to require certain price level and display requirements from exhibitors was, in conjunction with subsequent acts, sufficient to support the inference of an unlawful conspiracy/agreement under the Sherman Act.    Interstate Circuit v. United States, 306 U.S. 208 (1939).  The subsequent, co-ordinated activity itself would have supported a finding of conspiracy absent evidence of prior planning.  
i) The manager of Interestate sent letters to the managers of the leading motion picture distributors in Texas.  Manager asked them agree to certain pricing levels and limit the double-billing of movies and the like.  The other distributors subsequently conformed their pricing to the levels requested by Interestate
ii) “Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is declared to be illegal. Every person who shall make any contract or engage in any combination or conspiracy hereby declared to be illegal shall be deemed guilty of a felony . . . .”  15 U.S.C § 1 (Sherman Act)

iii) “While the District Court's finding of an agreement of the distributors among themselves is supported by the evidence, we think that in the circumstances of this case such agreement for the imposition of the restrictions upon subsequent-run exhibitors was not a prerequisite to an unlawful conspiracy.  It was enough that, knowing that concerted action was contemplated and invited, the distributors gave their adherence to the scheme and participated in it.”

(1) “It is elementary that an unlawful conspiracy may be and often is formed without simultaneous action or agreement on the part of the conspirators.”

(2) RPD: This seems to offer incredibly broad discretion for a court to find the existence of a conspiracy.  Proof of prior agreement is unnecessary → coordinated behavior is sufficient.  

c) A conspiracy does not require that the conspirators agree on all the elements of the conspiracy, only that the agree to achieve a particular illegal end – not ancillary details.  United States v. Stavroulakis,  (2d Cir. 1992)
i) D had helped an undercover Federal Agent launder money through a 3rd party.  D had told the 3rd party that the money was from illegal gambling, though the Agent had told D that the money was in fact from illegal narcotics sales.  D had then attempted to claim that this difference of opinion abnegated the possibility of a criminal conspiracy. 

ii) Both illegal gambling and illegal drug profits were included in the federal money laundering statute under which D was charged.  

iii) Court held that this clearly fell within the ambit of the law and D could be charged:

(1) “[18 U.S.C. § 1956] takes dead aim at the attempt to launder dirty money.” “So long as the cash is represented from any one [of the prohibited sources] a defendant is guilty of thesubstantive offense of money laundering.”
(2) Court distinguished from United States v. Rosenblatt, 554 F.2d 36 (2d Cir. 1977)

(a) In Rosenblatt, D had helped 3rd party launder checks, believing it merely to be a form of tax evasion.  In reality, the checks had been stolen from 3rd party’s employer, the U.S. Postal Service

(b) Court held that since Rosenblatt had not agreed to the essential element of the underlying crime (defrauding the government) he could not be convicted of conspiracy

(i) “The law of conspiracy requires agreement as to the "object" of the conspiracy. . . . This does not mean that the conspirators must be shown to have agreed on the details of their criminal enterprise, but it does mean that the "essential nature of the plan" must be shown.”

(3) In Stav. all parties knew they were engaged in money laundering, which was the essential element of the crime

d) Some courts take the position that a conspiracy must be bilateral

i) E.g., United States v. Valigura, 54 M.F. 187 (Ct. App. Arm F. 2000): no conspiracy existed when purported co-conspirator was a government agent and thus motivated by law-enforcement and not illegal ends

ii) But see, e.g., North Dakota v. Rambousek, 479 N.W.2d 832 (N.D. 1992), conspiracy statute did not require bilateral agreement between defendant and undercover enforcement agents 

Conspiracy v. Accomplice Liability and the Pinkerton rule

1) Meares: Pinkerton liability is only effective insofar as the prosecutor can prove the conspiracy; Alvarez draws out the problems/limitations of Pinkerton
2) Any one conspirator may held liable for any reasonably foreseeable substantive crimes committed by a co-conspirator.  Pinkerton v. United States, 328 U.S. 640 (1946)

a) One Pinkerton brother was engaged in a criminal enterprises with his brother (smuggling booze, fraud, unlawful possession).  Court used this to convict Daniel Pinkerton of the substantive offense of income tax evasion committed by brother Walter without Daniel’s specific consent

b) But see Rutledge, J., dissenting: “Daniel has been held guilty of the substantive crimes committed only by Walter on proof than the did no more than conspire with him to commit offenses ofhte same general character.”

3) The actus reus of criminal conspiracy requires both the intent to consummate an illegal act and a knowing agreement entered into in order to consummate that criminal act.  United States v Alvarez, 610 F.2d 1250, vacated 610 F.2d 1258 (5th Cir. 1980)

a) Alvarez was an underling who loaded a plane up kitchen appliances for a flight to Colombia.  He indicated to an undercover DEA agent with a “nod and a smile” that he would be present to unload the plane on the return trip, presumably when it was loaded with drugs.  

b) Alvarez I held that this was insufficient evidence to support evidence of a prior agreement:

i) “A defendant does not join a conspiracy merely by participating in a substantive offense, or by associating with persons who are members of a conspiracy . . . .  The conspirator must knowingly agree to join others in a concerted effort to bring about a common end.”

ii) Alvarez II vacated, holding that D’s presence in fact supported the inference of a prior agreement.   
Specific Statutory Conspiracies

1) RICO (Hornbook): passed in 1970, expanded significantly by Turkette, infra.

a) Codified in 18 U.S.C. §§ 1961-1968; originally intended to punish infiltration of normal businesses by organized crime

i) Illegal to buy or operate a business with dirty money

(1) It’s a crime for a person who has “received money trom a pattern of racketeering activity” to invest that money in any enterprise engaged in or affecting interstate commerce

(2) “Affecting” is generally taken to mean the maximum reach of the interstate commerce clause

ii) Illegal to acquire a business by extortion

iii) Illegal to operate a business “through a pattern of racketeering activity”
b) United States v. Turkette, 452 U.S. 576 (1981); “enterprise” in RICO applies not only to legitimate business but also illegitimate businesses

i) § 1962(c) thus came to apply to persons employed by or associated with organized crime who conducted such racketeering actitivies

ii) § 1962(c) would therefore punished acts prepatory to those covered by the original purpose of § 1962(c) → it kept organized crime from infiltrating business by attacking organized crime itself

(1) Hence, most RICO prosecutions now occur under § 1962(c)

c) Definitions:

i) “Enterprise”: Any legal entity or group of individuals associated in fact but not a legal entity.  A group needs to share 3 characteristics:

(1) Common or shared purpose

(2) Function as a unit over time

(3) Ascertainable structure

ii) “Racketeering activity”: everything from securities fraud, kidnapping, bribery, arson, extortion, you name it (all types of federal crimes)

iii) “Pattern”: Continuous criminal activity or the threat of it, and various crimes must be related in the sense that there are common goals, similarity of method, proximity, etc.

(1) Cf., Sedima, S.P.R.L. v. Imrex Co. Inc., 473 U.S. 479 n.14 (1985); two acts are necessary but not sufficient to form a pattern. 

d) Relation to conspiracy

i) RICO can be viewed as “conspiracy plus”

ii) Anyone part of a RICO violation could likely be convicted of a regular conspiracy

iii) However: normal conspiracy requires that the defendants have agreed to commit the same criminal offense
(1) RICO allows, say, the hit man to be charged along with the bag man; both are engaged in a pattern of racketeering activity in the conduct of the same enterprise

e) Sanctions: Max 20 years (or life if one of the underlying offenses carries that punishment)
i) Civil remedies: P can collect treble damages and attorneys fees

ii) However, this is hard to do in practice.  How do you collect damages from a Mafia don?

2) RICO (Casebook)

a) A RICO conspiracy under § 1962(d) involves an agreement to violate a substantive RICO provision.  No overt actis required

i) Hence, most obvious charge is a charge to violate § 1962(c)

ii) The theory being that object of conspiracy (shared by all co-conspirators) is participating in organizing racketeering activity

(1) A long as offenses committed by fellow enterprise members are done w/intention of furthering the enterprise’s affairs, unrelated nature of conspiracies will not preclude finding of one large conspiracy.  United States v. Elliot, 571 F.2d 880 (5th Cir. 1978)

(2) As long as there is common purpose, one conspirator can be responsible for the acts of others that further the enterprise’s affairs.  Salinas v. Unites States, 522 U.S. 52 (1997)

b) E.g., Elliot involved 6 defendants and 37 unindicted co-conspirators, involved in various different criminal enterprises all of which were overseen only by one man.  Court held that, under a pre-RICO statute you couldn’t get a unified conspiracy theory, but you could under RICO.

Defenses
Self Defense

1) Hornbook: Common law.  Note: Self defense is a “justification” defense at common law and MPC
a) Distinction between “justification” and “excuse”

i) Justification: D has engaged in conducts that the criminal law does not seek to deter or prevent. 

(1) E.g, police making a lawful arrest (which might otherwise be kidnapping w/out justification)

(2) Self defense (conduct that without a ‘justification’ defense could be murder)

(a) This is conduct that, while not desirable, but is not regarded was socially prohibited given the justification.  

ii) Excuse: D is not blameworthy for having engaged in socially undesirable conduct

(1) E.g., D killed while insane

(2) E.g., D commits a theft while under physical coercion

(3) Such Ds are not morally responsible for their behavior

b) Self-Defense: D is privileged to use force against another person in self defense when reasonably believed to be necessary to defend against immediate unlawful force against D by the other person

i) Elements

(1) Unlawful force by aggressor (words and minor touching does not suffice)

(a) D cannot be the aggressor (as this defense is based on a response)

(b) Exception: If D is aggressor with minor attack but V overreacts with deadly force

(c) Exception: Withdrawal.  D attacks V and withdraws.  If V continues to attack, D can still claim self defense if V used sufficient force

(d) Note: A  person may respond to unlawful arrest with non-deadly, but not deadly force, though some jurisdictions hold that a person cannot resist arrest at all

(2) Imminence of force: attack must be immediate or imminent

(3) D must respond with proportionate force

(a) Non-deadly force: Use of physical force that is not deadly

(b) Deadly force: force caused with an intent to cause death or serious bodily injury that creates a substantial risk of death.  Deadly force may be used

(i) As a response to deadly force

(ii) Deadly force is not permitted in approx. one half of jurisdictions if a safe retreat is available.  Exception: Castle doctrine

(4) Reasonable belief in necessity

ii) Mistake?

(1) If the mistake of fact is reasonable than the defense is unaffected.  The ordinary tes of negligence applies (would a similarly situated reasonable person have reacted the same way?)

(2) Unreasonable mistake/imperfect self defense

(a) Generally, if mistake is unreasonable D will be convicted

(b) Imperfect self defense in some jurisdictions could lessen the charge

iii) Battered women poses a question regarding whether or not it is an exception

c) Defense of others.  Most jurisdictions allow use of force in defense of another when reasonably believed to be necessary to protect another from harm

i) Elements:

(1) Relationship to the defender. Most statutes have overruled the common law rule that a familial relationship was required

(2) Effect of mistake: Same as for self defense

(a) However, in some jurisdiction there is strict liability for mistake regarding defense of others

(b) This is called the “alter ego” rule: D is entitled to defend third parties only to the extent that the 3rd party was privileged to do so.  Any mistake is fatal to the defense

2) Hornbook: MPC

a) Structure

i) Defendant’s belief

(1) MPC § 3.04(1) allows a self defense belief predicated on D’s “belief” that such a defense is necessary

(2) Standing alone, MPC implies that entirely subjective belief is sufficient to allow for self-defense as a defense; though law has modified the MPC somewhat

ii) Effect of mistake: Mistake as to elements of a defense ought to be treated the same as mistake as to elements of an offense

(1) Mistake of fact

(a) If D is negligent if forming a belief that would establish a justification under MPC, D may only be convicted of an offence for which negligence satisfied culpability

(b) IF D is reckless in forming any belief that would establish a justification, D may only be convicted of an offense for which recklessness is the required culpability

(c) Examples

(i) D who intentionally killed another but in the negligently formed belief that it was necessary to do so in order to save D’s life would only be convicted of negligent homicide

(ii) D who intentionally killed another but in the recklessly formed belief that it was necessary to do so in order to save D’s life could be convicted of manslaughter (assuming prosecutor could demonstrate recklessness; D could of course still be convicted of negligent homicide)

iii) Mistake of criminal law

(1) E.g., D is unaware of the requirement of retreat and uses deadly force w/out retreating

(2) This mistake of law would not be a defense under MPC.

(a) § 2.02(9): Culpability is not required for “existence, meaning or application of the law determining the elements of the offense

(b) § 1.13(9)(c) defines “elements of an offense” to include such conduct as negatives a justification

(i) i.e., “failure to retreat” is an element of an offense since the failure to retreat denies the availability of self-defense, which is a justification defense

(c) Here, the failure to retreat “negatived” the justification of self defense.  Hence, culpability as to the application of the law as to the obligation to retreat is not required.  

(i) i.e, D need not have been aware that the application of the law worked to make self defense unavailable when there was failure to retreat 
b) Self defense: Defense is available if the defendant believes that force is immediately necessary for self protection against unlawful force on the present occasion.  MPC § 3.04

i) Limitations:

(1) Use of force is never permissible in an unlawful arrest

(2) Generally prohibited in defense of property

ii) Deadly force is permissible only if D believed to be necessary to protect against “death, serious bodily harm, kidnapping or [rape]”.  Prohibited if

(1) D initiates the encounter with intent to kill or seriously injure (MPC § 3.04(2)(b)(i)

(2) Retreat.  However, requires that defendant knows that deadly force can be avoided with complete safety by retreating

iii) Use of force is generally allowed to protect third parties as it would to allow a D to protect himself.  The “alter ego” rule is rejected.  Mistakes in defense of others are treated like any other type of mistake.  
3) Self defense.  Self defense exculpates an otherwise purposeful crime.  i.e., it justifies the commission of an intentional crime. 
a) Classical doctrine:

i) Self-defense is available as a defense to homicide if and only if it was necessary as the threat was both unlawful and immediate.  “The necessity must bear all semblance of reality, and appear to admit no other alternative, before taking life will be justified as excusable.” The defender must believe that he was in imminent peril of death or grevious bodily harm.  United States v. Peterson, 483 F.2d 1222 (D.C. Cir. 1973) (quoting Blackstone)

(1) RPD: Blackstone actually characterizes self defense in the context of murder as an excuse.  Meares does not agree that self defense is an excuse defense however.  

ii) Where the assault is insufficient to give rise to a reasonable apprehension of death or great bodily harm, the use of deadly force by the defendant to protect himself is excessive force as a matter of law.  The reasonableness of the D’s apprehension is a matter of fact to be determined by a jury  State v. Clay, 256 S.E.2d 176 (N.C. 1979)

(1) Deadly force defined as “force likely to cause death or great bodily harm.” Id. 

iii) Meares:

(1) Threat must be imminent

(2) Threat must be reasonably believed to be/have been a threat

b) MPC

i) D may use deadly force if he has the belief that he is under the threat of death, kidnapping, for forcible sexual relations, and is entitled to such as a defense. MPC § 3.04(2)
(1) The absence of “reasonable” belief makes this an entirely subjective standard

(2) Pay att’n in Goetz: NY modification of the MPC extended it to include robbery and also the requirement that it be a “reasonable belief”

(a) Meares emphasizes that if you are under the reasonable belief that you are going to be robbed but not seriously injured or killed you can use deadly force

ii) If the D is mistaken in that belief, D may be convicted of the corresponding crime if it was recklessly or negligently formed.  MPC § 3.09

(1) RPD: Remember, there is a different crime for homicide as a result of negligence or recklessness

iii) People v. Goetz, 497 N.E.2d 41 (N.Y. 1986)

(1) Goetz shot 4 black youths on a NY subway car.  Goetz was carrying an unlicensed handgun which he had begun wearing as a result of getting mugged some years earlier.  

(2) Goetz claimed that his response should be based on a subjective standard, rather than the objective standard of the “reasonable man”

(a) “Under [Goetz’s] reading of the statute, a jury which believed a defendant’s testimony that he felt that his own actions were warranted and were reasonable would have acquit him, regardless of what anyone else in defendant’s situation might have concluded.”

(3) Court disagreed. 

(a) NY statute modifying MPC § 3.04.  NY statute required that a self-defense defense required that the defendant “reasonably believe”

(b) Hence, this requires an objective standard regarding the Ds belief that the robbery, murder, kidnapping, rape, or death was imminent

(c) This standard would necessarily take into account all the relevant circumstances

(d) NY statute also modified MPC to state that a mistaken belief (rather than allowing D to be convicted of the crime appropriate to the mens rea) was no defense at all

(i) E.g., NY statute is an all-or-nothing defense whereas MPC is not

(4) Meares: Should Goetz have been allowed to present evidence of his prior experiences?

(a) Leads into question of battered woman syndrome

c) Reasonable belief of harm must take into account all elements extant at the time of the crime and relevant circumstances.  State v. Wanrow, 559 P.2d 548 (Wash. 1977)
i) V had allegedly molested D’s two children.  D was in house of friend.  Two of her friends had gotten the V to go over to the house.  V, a large man and drunk, became volatile and made a gesture towards one of D’s children.  D turned around to see V behind her and fired a gun as a “reflex” action, killing V

ii) Court overturned conviction of D on the basis that:

(1) Jury instruction failed to ask juror’s to take into account the prior history of the apparent molestation

(2) Jury instruction failed to take into account the disparity in size and gender, implying that the standard for reasonable apprehension of fear of bodily harm was that of a man

(3) “The respondent was entitled to have the jury consider her actions in the light of her own perceptions of the situation, including those perceptions which were the product of our nation’s ‘long and unfortunate history of sex discrimination.”

d) Imperfect self defense

i) Classic formulation only allows a defense when D “honestly and reasonably” believed that deadly force was necessary to repel imminent threat of great bodily harm/death

ii) However, an “unreasonable” belief can allow a partial defense that reduces grade of offense to, say, manslaughter

4) Self-defense as a necessity doctrine (Peterson in the reading) – i.e., self defense as the lesser of two evils

a) Why should the law allow someone to take the life of another in self defense?

i) Trolley Problem (though self-defense is not usually characterized in this way)

ii) Meares: you basically have to say the life of the person using self-defense is worth more

b) Then you have the broad expansion of self-defense in Goetz under NY law in which you can respond with deadly force even if the attacker is not using deadly force so long as you reasonably believe a robbery/rape/kidnapping/etc. to be taking place

c) Goetz implies three tests of self defense:

i) Objective approach

ii) Subjective (which Goetz himself wants)

iii) MPC (subjective belief with a default)

True Man 
1) Under the “True Man” doctrine, one need not retreat from the threatened attack of another even though one may safely do so (as opposed to the “duty to retreat” rule).  This doctrine applies only when (1) defendant is without fault in provoking the confrontation and (2) defendant is in a place where he has a lawful right to be and is there placed in a reasonably apparent danger of imminent bodily harm or death.  Tennessee v. Renner, 912 S.W.2d 701 (Tenn. 1995)

a) In Renner, D was visiting his estranged girlfriend.  D’s current boyfriend – who D did not like –was on the couch.  When D was leaving, D claimed he heard the boyfriend loading his gun.  D turned around and shot him.  A loaded gun was found on the boyfriend’s person

i) At trial, prosecutor made a big deal about the fact that D could have gone out a back door and was not required to go out the front door

ii) Also that there had been no confrontation prior

b) “The True Man rule implies no license for the initiation of a confrontation or an unreasonable escalation of a confrontation in progress”

i) Court held, basically, that D had unreasonably escalated the conflict by walking out the door – i.e., he was unreasonable

ii) Court was careful to state that the True Man doctrine does not impose a duty to retreat before a conflict has been initiated. 

2) Kahan on True Man Doctrine, The Secret Ambition of Deterrence, 113 Harv. L. Rev. 413

a) Most jurisdictions allow you to repel an attack with deadly force even if you could have safely fled

i) Citing Holmes: “[No] man . . . from whatever cause such inferiority may arise, is because of such inferiority, bound to submit to  public horsewhipping.” And “detached reflection cannot be demanded in the presence of an uplifted knife”

(1) Kahan calls this a “concession to futility” which is highly fucking suspect

(a) He believes Holmes – operating from a deterrence p.o.v. – says the true man doctrine must be applied since the reaction to stand and fight is a reaction and cannot be deterred (based on highly suspect biographical reading of Holmes)

(b) Kahan does not like this abdication of deterrence theory

(2) RPD: Consistent – perhaps – with the East Dakota hypothetical in the fictional Rama. 

ii) MI court in State v. Bartlett, 71 S.W. 148 (Mo. 1902): The true man stands his ground because he values his liberty to remain where he has a legal right to be

(1) Kahan prefers this argument to Holmes

b) From a deterrence standpoint, it might make sense to punish all non-retreaters

i) True man doctrine does seem to smack of the ethics of the duelist, and an embarrassment

(1) True man was in fact most fiercely defended in the South and the West; critics found in the East

ii) You’re “maximizing life” by retreating, too. 

3) Castle doctrine: even where you have to retreat to a safe place there is no requirement to retreat if attack occurs in your home.  See, e.g., People v. Tomlins, 213 N.Y. 240 (N.Y. 1914) (Cardozo, J.)

a) Expanded in FL, which passed a law codifying the true man rule

Battered Woman

1) Battered woman syndrome: a series of common characteristics that appear in women who are abused physically and psychologically over an extended period of time by the dominant male figure in their lives.  Battery only needs to occur twice for this to take hold, can result in “a state of psychological paralysis” regarding their perception of an ability to remedy the situation.

a) “[Battered women] are typically unwilling to reach out and confide in their friends, family, or the police.”

b) Interesting: unwilling to call for help but willing to kill.  
2) Use of expert testimony regarding battered woman syndrome may be admitted to show the state of mind of an individual who repelled an attack with deadly force, believing such force to reasonably necessary.  State v. Kelly, 478 A.2d 364 (N.J. 1984)

a) Kelly stabbed her husband with a scissors.  He had beaten her earlier in the day and, drunk, was running after her.  Kelly claimed that she feared for her life.  

b) Court noted that the expert testimony could be limited only to the reasons why Kelly had not left her husband; since the question of why D had not left her husband b/c of the beatings would challenge the reasonableness of her belief

c) RPD: This seems to be a doctrinal reading of MPC, as opposed to, say, Goetz
d) NJ law: “Use of deadly force is not justifiable unless the actor reasonably believes that such force is necessary to protect himself against death or serious bodily harm.”

Necessity

1) MPC § 3.02. Justification generally

a) § 3.02(1) Conduct which the actor believes to be necessary to avoid harm or evil to himself or to another is justifiable provided that

i) Harm or evil sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged; and

ii) Neither the Code nor other law defining the offense provides exceptions or defenses dealing w/the specific situation involved; and

iii) A legislative purpose to exclude the justification claimed does not otherwise plainly appear

b) MPC § 3.02(2): the defense is unavailable if the actor was negligent or reckless in bringing the situation about

2) NY Penal Law § 35.05.  Conduct is justifiable and not criminal when conduct is necessary to avoid an imminent public or private injury about to occur by reason of a situation developed through no fault of the actor and which is of “such a gravity” that a reasonable person would hold that the urgency of avoiding the outcome outweighed the offense at issue

a) Court will rule as a matter of law whether or not the facts in question constitute a defense, if established

3) A prisoner is entitled to the affirmative defense of necessity if he escapes under threat of rape or serious injury so long as he substantially meets most of the conditions set out below.  People v. Unger, 362 N.E.2d 319 (Ill. 1977)

a) D escaped from a prison to avoid the threat of rape and threats of reprisals, after he had been raped in the days prior to his escape.  

b) IL law allowed for the Necessity defense is 

i) D acted under the threat or menace of imminent infliction of death or great bodily harm

ii) H reasonably believed that such a threat was imminent

c) Court held that D could maintain the affirmative defense, though necessity is generally disfavored as a defense in the context of prisons/prison escapes if
i) Prisoner is faced with a specific threat or death, forcible sexual attack or substantial bodily injury in the immediate future

ii) There is no time to complain to proper authorities

iii) No opportunity to resort to courts

iv) There is no evidence of force or violence used towards prison personnel

v) Prisoner immediately reports to proper authorites after he as attained a position of safety from the threat

d) Court noted that even though he did not immediately report to the authorities, a jury was entitled to find that the D’s testimony that he intended to report to the authorities was sufficient to fulfill the obligations, above, even though it did not meet them to the actual letter

e) Dissent challenged

i) Credibility of D (who was actually trying to get to Canada)

ii) And the applicability of necessity defense to the prison context as a general rule

4) Since a necessity defense is impermissible when the legislature itself has made “a determination of values”, necessity is not an available defense to growers and distributors of marijuana who are users of medical marijuana under a CA statues.  United States v. Oakland Cannabis Buyers’ Coop., 532 U.S. 483 (2001)

a) Coop is non-for profit which met the needs of its members pursuant to a CA law which allowed possession and cultivation by a caregiver or a sick person with the recommendation/approval of a doctor.  Members were screened and had to fit the medical profile.  

b) Court held that there was no medical necessity exemption for the statutory prohibition on the possession of marijuana

i) “We noted that it is an open question whether federal courts ever have authority to recognize a necessity defense not provided by statute.”

ii) The medical necessity defense is counterbalanced by the government’s interest in the Controlled Substances Act, which put marijuana on the most restricted list by statute; implying that the drug had no permissible medical use

iii) The restriction called for treated all such illegal drugs alike

iv) RPD: Basically, the core of the opinion is necessity defenses are generally disfavored, and the legislative decision to put Marijuana in Class I drugs bars any contention that the harm created by using marijuana is outweighed by anything at all

c) Souter, J. & Ginsburg, J., dissenting

i) The ruling only applies to cultivation and distribution – i.e., not use of marijuana

ii) Court overreaches in suggesting that necessity is not a defense

(1) E.g., United States v. Bailey, 444 U.S. 394 (1980): “We therefore hold that, where a criminal defendant is charged with escape and claims that he is entitled to an instruction on the theory of duress or necessity, he must proffer evidence of a bona fide oeffort to surrender or return to custody as soon as the claimed duress or necessity had lost its coercive force.”

(2) Overbroad language is esp. bad insofar as it deals with the respect for States, which are encouraged to “serve as a laboratory” of social experiments

5) A necessity defense is unavailable to a protestor in an act of civil disobedience in an indirect political protest. (It is unclear how far the necessity defense would get you in an act of direct civil disobedience). United States v. Schoon, 971 F.2d 193 (9th Cir. 1992)
a) Ds were arrested for a protest in an IRS office in which they disrupted office operations to protest U.S. involvement in El Salvador

b) To invoke a necessity defense, a defendant must show:

i) Faced with a choice of evils and they chose the lesser evil

ii) They acted to prevent imminent harm

iii) They reasonably anticipated a causal relationship between their conduct and the harm to be averted

iv) They had no legal alternatives to violating the law 

c) Court noted that necessity is “essentially, a utilitarian defense” under which such excuses are permitted:

i) Prisoners escaping from a burning prison

ii) Crew could mutiny in an unseaworthy ship

iii) Steal food from a cabin if lost in the wood

iv) Property could be destroyed to prevent spread of fire

d) However, utilitarian nature requires that strict requirements be applied. 

e) Also, policy grounds foreclose the availability of such a defense in civil disobedience cases
i) In a democracy, it is entirely inappropriate that a protestor could enforce their views in an extra-democratic process (i.e., breaking he law) flouting the will of democratically elected officials

ii) Normal necessity defenses require a close nexus between the harm caused (e.g., prisoner escaping) and the harm prevented (e.g., prisoner being burned alive)

iii) Such a nexus is non-existent here, “the possibility that Congress will change its mind is sufficient in the context of the democratic process to make lawful political action a reasonable alternative to indirect civil disobedience.”
6) Since (1) abortions are legal and (2) preventing a legal activity is not a prevention of imminent harm, and (3) killing a doctor who performs abortions does not satisfy the required causal relationship between the forbidden act and the harm one seeks to avert by committing a forbidden act, and (4) there was an array of legal alternatives to Hill’s actions,  Hill is not entitled to assert a necessity defense as a matter of law. United States v. Hill, 893 F. Supp. 1048 (N.D. Fla. 1994)

a) Hill attempted to assert a necessity defense related to his shooting of personnel at an abortion clinic, which the government opposed through a Motion in limine 

i) Motion in limine: A pretrial request that certain inadmissible evidence not be referred to or offered at trial.
b) In order to have the necessity defense submitted to a jury, the defendant must first produce evidence sufficient to prove the essential elements of the defense.  

c) Court noted that abortions most certainly do not fall in the doctrinal consideration of necessity defenses:

i) “Does the abortion issue, regardless of how divisive it is, fall into the category of harms that could not have been anticipated when the other applicable laws were enacted? Is it a sudden unexpected emergency that requires immediate action to avoid harm, thereby warranting drastic and illegal action? The answer to both these question is plainly ‘no.’

d) Wichita v. Tilson, 855 P.2d 911 (Kan. 1993)

i) Tilson trespassed onto an abortion clinic in order to prevent people from receiving abortions

ii) Tilson “claimed her actions were justified because "abortion takes the life of an unborn baby, and I wanted to prevent that, and I wanted to prevent the detrimental effect that happens to the woman, the father of the baby, the grandparents and brothers and sisters involved."”

iii) KS Supreme Court rejected the necessity defense

(1) “One thing is clear: The harm or evil which a defendant, who asserts the necessity defense, seeks to prevent must be a legal harm or evil as opposed to a moral or ethical belief of the individual defendant.”

(2) Since abortion was legal, there could be no cognizable harm which threatened the defendant

(3) Note: Whether or not KS actually allowed the Necessity defense at all was itself not addressed by the court

7) Ds who have killed and eaten a third castaway aboard a lifeboat cannot plead a necessity defense since there is no necessity which justifies the killing of an innocent person.  Regina v. Dudley and Stephens, 14 Q.B.D. 273 (1884)

a) Ds, and two other persons were castaways in a life raft for over 3 weeks.  They killed the weakest person and survived by eating him for four days, when they were picked up by a passing boat

i) Without eating the boy they would have died, and in all likelihood the boy would not have survived until the boat came anyway

b) Court rejected a plea of necessity, citing Lord Hale

i) “If a man be desperately assaulted and in peril of death, and cannot otherwise escape unless, to satisfy his assailant’s fury, he will kill an innocent person then present, the fear and actual force will not acquit him of the crime and punishment of murder, if he commit the fact, for he ought rather to die himself than kill an innocent; but he cannot otherwise save his own life the law permits him in his own defense to kill the assailant.”

ii) Court refused to divorce law from morality and duty, noting “[w]ar is full of instances in which it is a man’s duty not to live, but to die.”

(1) Necesse est ut eam, non ut vivam.
(2) It is necessary to go to war, not to live. 

iii) There was no more necessity to kill the kid then one of the other men

c) Note: MPC deliberately made necessity an excuse to homicide out of a reaction to the rigid rule, e.g., Dudley and Stephens, in the common law

i) Commentary to § 3.02 uses the example of a climber who cuts the rope. 

d) Meares: This seems to be the best “utilitarian” case for Necessity and yet the court rejects it out of hand

i) The reluctance to avoid Necessity here implies that the MPC’s position on self-defense in homicide cases (i.e., you can kill another if you reasonably believe it is necessary to save your life) is wrong
ii) Meares seems to think that there ought to have been a necessity defense here

iii) RPD: keep in mind which theory of punishment would allow/not allow the defense here

Duress
1) There is no test that requires that you need to compare the threat and the defendant’s response; hence the question as to whether or not we should even offer duress as a defense to homicide

a) There isn’t anything in the Duress doctrine that prevents such an application

b) But can we find a unitary theory of duress?

c) Legality principle revisited (three goals)

i) Political accountability

ii) Equality in adjudication

iii) Reduce arbitrariness in adjudication

iv) If we can’t predict how the duress defense could/should be applied, it seems then to violate the Legality principle

2) What’s the difference b/t characterizing exculpation as duress and not necessity?

3) Elements of a necessity defense
a) Choice of two evils
b) Chooses lesser of two evils
c) In the face of an imminent danger
d) Which the D reasonably expects deprives him of a legal alternative
e) And the legislature does/would concur that the choice is in fact the lesser of two evils
1) MPC § 2.09: It is an affirmative defense if actor engaged in conduct charged to constitute an offense if he acted under duress by threat/use of force by another such that a person of “reasonable firmness” would have found it impossible to resist.  

2) Generally / Doctrinally
a) A successful duress defense excuses the D from criminal responsibility b/c the compulsion/duress overcomes D’s free will.  People v. Luther, 232 N.W.2d 184 (Mich. 1975)

b) LaFave & Scott, Jr., Substantive Criminal Law, 432-34

i) Duress is possible when:

(1) Unlawful threat cases the D reasonably to believe that the only way to avoid imminent death/serious injury to himself or another is to engage in conduct which violates law; and

(2) Which causes the D to engage in that conduct

ii) Duress is a threat to the mind

(1) It is not A pushing B into C so that C falls over a cliff

(2) It is A holds B up at gunpoint unless B drives him to a robbery, B is not guilty of the robbery

c) Bentham admits for the duress defense as well, under the theory that the deterrent effect of the criminal law would be simply inapplicable as against the immediate threat imposed upon the will of the actor

d) Hart: the Benthamite program of deterrence simply doesn’t work w/out the duress defense since there would be nothing to deter if you punished in such a case

i) But Hart, overall, seems to prefer a Duress defense on the basis that it is most in line with a just dessert theory which he/society prefers

ii) “If we were to base our views of criminal responsibility on the doctrine of the economy of threats [i.e., Bentham] ,we should misrepresent altogether the character of our moral preference for a legal system that requires mental conditions of responsibility over a system of total strict liability or entirely different methods of social control.”

iii) “Recognition of excusing conditions is therefore seen as a matter of protection of the individual against the claims of society for the highest measure of protection from crime that can be obtained form a system of threats. In this way, the criminal law respects the claims of the individual as such, or at least as a choosing being.”

e) R.B. Brandt, A Motivational Theory of Excuses in the Criminal Law

i) Criminal liability requires a “motivational” problem – i.e., the problem is in their motivation, not in the act alone

(1) Motivation is a good guide to how danger a person might be in the future
ii) Duress is therefore appropriate as a defense when there is no legally prohibited motivation underlying the criminal act

3) A claim of duress under MPC does not require the common law convention of “imminent harm.”  Rather, a court my consider the accused’s overall situation, including size, age, health (though not temperament) in relation to threats made that may or may not have compelled the conduct in question.  State v. Toscano, 378 A.2d 755 (N.J. 1977)

a) D, a chiropractor, was engaged in a criminal conspiracy to defraud an insurance company.  He claimed he did so out of fear of his life from the gang members who ran the conspiracy.  

b) Court noted that while a generalized fear of retaliation by an accomplice unrelated to any specific threat is insufficient to meet the requirement of “imminent harm” necessary to maintain a defense of duress, concern for the well-being of another, particularly a relative, could satisfy the requirement. 
i) Also consistent that “the commission of a minor criminal offense should be excusable even if the coercive agent does not use or threaten force which is likely to result in death or ‘serious’ bodily injury.”

ii) NJ was/is an MPC state at the time

c) Given the threats made to D regarding D’s safety and D’s wife’s safety, a jury could have found that the threats induced a reasonable fear such that both D’s crimes and his failure to contact the police were committed under duress. 

4) Evidence of Battered Woman Syndrome (BWS) may properly support a defense of Duress against charges of armed robbery and attempted robbery and it is a reversible error to block such evidence.  People v. Romero, 13 Cal. Rptr. 2d 332 (Cal. App. Ct. 1992)
a) Romero had been the longtime punching bag of her associate in a series of attempted robberies.  He regularly beat and threatened her. 

b) Court noted that BWS was traditionally used to:

i) Explain how particular experiences could explain how fear of attack was imminent in cases of self defense (when batterer is killed)

ii) Rehabilitate credibility when conduct is called into question regarding a claim of self-defense

c) Therefore BWS is “a fortiori” admissible when the woman participates in robberies at the insistence of her batterer

i) “the defense of duress is the same as self-defense – in both the key issue is whether the defendant reasonably and honestly believed she was in imminent danger of great bodily harm or death.”

(1) RPD: A very MPC consideration of self-defense/duress

ii) Court backhanded prosecutor’s argument that Romero could have runaway at anytime.  

d) But see United States v. Webb, 747 F.2d 287 (5th Cir. 1984)
i) Webb was the long-time punching bag of her husband.  Her husband also beat their child regularly, which ultimately resulted in the death of the child.  The husband buried the body in the desert.  A month later Webb reported the act to the authorities.  Webb was charged with an accessory after the fact to murder.

ii) Mens rea of the crime was that D be “aware that conduct reasonably certain to cause the result”

(1) D attempted a Duress defense on both mens rea and actus reus grounds

(a) Duress such that D was robbed of her own will

(b) Duress such that she did not voluntarily engage in conduct and it was, rather, an accident (RPD: At least I think this is an actus reus element)

iii) Court rejected both arguments: “there is a difference between fear of reprisals for carrying out a legal duty and coercion strong enough to make a criminal act involuntary.  The law excuses criminal conduct only in the latter instance.”

(1) RPD: If you were so inclined, Romero and Webb are distinguishable on “special relationship” grounds

e) Prisoner of War not entitled to duress defense engaging in repeated propaganda for enemy.  United States v. Fleming, 23 C.M.R. 7 (1957)

i) D, a major, was threatened with forced marches in winter with no clothes, no food, and sentence to “caves” in which mortality rate was high by his Korean captors

ii) Court rejected the plea of duress, “here the danger of death of problematical and remote.”

(1) Court was particularly pissed that other people had refused to make the same propaganda, even though D was their leader

(2) “The person claiming the defense of coercion and duress must be a person whose resistance has brought him to the last ditch.”

iii) Meares: This is the common law view of duress: you have to be a hero and/or risk death b/f you are afforded the defense

f) Mule from Colombia who carried balloon filled cocaine, allegedly b/c his family was threatened was entitled to make a defense of duress. United States  v. Contento-Pachon, 723 F.2d 691 (9th Cir. 1984)

i) Elements of duress:

(1) An immediate threat of death or serious bodily injury

(2) A well-grounded fear that the threat will be carried out

(3) No reasonable opportunity to escape the threatened harm

ii) RPD: Court dubiously claims that “the trial court rarely rules on a defense as a matter of law,” though this doesn’t seem to be consistent with any of the cases read in the Duress unit 

iii) “No reasonable opportunity to escape the threatened harm” satisfied by fact that he was afraid to see the allegedly corrupt (!) Colombian cops
iv) Immediacy requirement satisfied by D’s belief he was being watched at all times; and his consent to X-Ray search evinced a willingness to surrender himself at a position of safety

v) Lesser of two evils satisfied by belief his family could have been killed

vi) Interestingly, “duress” and necessity” are distinguished:

(1) Duress negates mens rea

(2) Necessity negates actus reus (“defendants free will was properly overcome by an outside force as with duress.”)


5) Meares: in many jurisdictions the Duress defense is not codified, so there are some serious concerns about the “Legality” (in the Legality principle sense) of the defense

a) RPD: I like this point a lot. 
Insanity
1) Meares: the unpredictability of the insanity defense has made it almost nonexistent
a) Keep in mind that legal insanity is not the same as mental illness 

b) Hence, a defendant like Bobbit becomes a very interesting problem b/c the court seemed to (improperly) equate the two

2) What does it mean to say that a person is not morally blameworthy, but still should be locked up? Or not?

3) Distinction between “Insanity” and a person “competent to stand trial”

a) A person cannot be tried if a person is incompetent to stand trial

i) Usually brought up at first appearance

ii) But can be brought up at any point during trial

iii) If incompetent, person is committed until deemed competent to stand trial

b) Insanity is a defense

i) Must be asserted in lieu of a not guilty plea or with the plea

ii) If the defense is not asserted it’s generally barred

4) B/F 1980, prosecution had burden to prove sanity.  Post-1980, now the D must prove insanity if they want to make that defense

5) Common Law: Insanity is an exculpatory defense if either (per M’Naghten)

a) You don’t know what you’re doing; or

b) You are incapable of realizing it’s a wrongful act

c) M’Naghten is a cognitive test (as opposed to the volitional test under irresistible impulse)

i) Psychiatrists were thus only allowed to testify as to whether or not the D knew his acts were right or wrong (the cognitive test)

6) MPC § 4.01: D is not responsible for criminal conduct if he lacks substantial capacity to understand the criminality of his act or cannot conform his conduct to the requirements of law by reason of insanity

a) Under MPC, the problem is to distinguish b/t where “punitive-correctional disposition is appropriate” and where “medical-custodial disposition” is appropriate

b) M’Naghten is flawed insofar as it only concerns itself with the individual’s ability to cognize his own behavior (cognitive capacity → knowing what you are doing is illegal/wrong)

i) “A madman who believes that he is squeezing lemons when he chokes his wife . . . is plainly beyond reach of the restraining influence of law.”

c) Hence, the MPC definition takes into account the impairment of volitional capacity

i) Allows the “irresistible impulse” insofar as the defendant’s ability to resist the impulse has been incapacitated (as opposed to mere “disposition)
d) MPC remedies Durham’s flaws by focusing expert testimony on the cognitive/volitional capacity as opposed to the total determination of the jury in Durham. 
7) United States v. Freeman, 357 F.2d 606 (2d Cir. 1966)

a) D, charged with selling drugs, had suffered significant mental impairment as a result of drug addiction, alcoholism, and career as  a boxer.  Prosecution claimed that D had sufficient awareness of the wrongful nature of his acts as evinced by his suggestion that the drug sale go down in a bathroom as opposed to a public place. 
b) Court overturned lower conviction which was made under the M’Naghten test; adopted the MPC test as it was more in harmony with modern learning in psychiatry (acknowledging MPC’s evolution from Durham)
8) Durham standard: A defendant is not criminally responsible if his unlawful act was the product of mental disease or mental defect.  Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954)

a) In other words, guilt could not be found if the accused suffered from a mental disease or defect alone. He would still be responsible for his unlawful act if there was no causal connection between such mental abnormality and the act.
b) This mere “causal” requirement is a much more lenient standard for an insanity defense than M’Naghten as noted in Cohen, infra. 

c) Durham was overruled by statute.  U.S. v. Cohen, 733 F.2d 128, 130 (D.C. Cir. 1984). 
9) State v. Green, 643 S.W.2d 902 (Tenn. 1982)

a) D suffered from severe paranoia, and he believed his thoughts were being “directed” through the use of a machine.  He killed a police officer, and was subsequently diagnosed paranoid schizophrenic. After killing the cop, D had runaway and hid the weapon used.
i) Green knew he was committing a crime, but lacked ability to modify his behavior

ii) D offered substantial medical testimony as well as testimony of family members/acquaintances regarding D’s longstanding insane behavior

iii) Prosecution rebutted only with testimony of the arresting officers

b) Court held that “[g]iven the nature proof the evidence offered by the defendant, the burden of proof in this case fell squarely on the State to establish the defendant’s sanity” under which prosecution had to proved either

i) D was not suffering from a mental illness; or

ii) If he was, he was still capable of knowing right from wrong and conforming his conduct

iii) Burden can only be met by use of expert testimony

10) Irresistible impulse insanity → this is a volitional test (your ability to control yourself)
a) Lorena Bobbit got off on a defense of “irresistible impulse”

b) Such a defense follows from a voluntarist conception of moral responsibility: if your behavior is not a product of your will then there can be no just punishment

c) Tests indicate that juries are no more likely to acquit under the irresistible impulse defense then under M’Naghten
11) John W. Hinckley was acquitted on an insanity defense of all 13 charges related to the assassination attempt
a) Acquittal came despite widespread conviction that juries do not listen to instructions on the law

i) Note: Jury foreman was a 22-year-old high school graduate

b) Sen. Arlen Spector proposed a bill to shift the burden of proof to D in an assertion of the insanity defense

i) Shooting happened in D.C. and, as a result, was a Federal matter

12) Responses to Hinckley.

a) Court rejected the “volitional” prong of the MPC insanity defense under which allows the “irresistible impulse” insofar as the defendant’s ability to resist the impulse has been incapacitated (as opposed to mere “disposition).  A defendant making an insanity plea must demonstrate that, at the time of the conduct, he was unable to appreciate the wrongfulness of that conduct as a result of a mental disease or defect.  United States v. Lyons, 731 F.2d 243 (5th Cir. 1984) (en banc).  

i) But see Tate, J., dissenting

(1) “An adjudication of guilt is more than a factual determination . . . . It is a moral judgment that the individual is blameworthy.”

(2) Use of the insanity defense really isn’t that big of a problem anyway, nor does it result in the prototypical “circus” of battling experts creating the “impossible task” for the prosecution

b) Adopted in 18 U.S.C. § 17 (effective 10/84)

i) Insanity is an affirmative defense only insofar as, at the time of the act, the defendant was unable to appreciate the nature of his act

ii) Burden of proof is on the defendant
c) some jurisdictions have abolished insanity (ID, UT, KS, MT)

d) Successful assertion of insanity is rare (0.2%)

13) Alan A. Stone, Law, Psychiatry, and Morality (1984)





a) Hinckley’s shrink had been called to testify about Hinckley’s treatment, various other psychologists/psychiatrists were called as well. 

b) The Defense and Prosecution experts presented “radical discrepancies” based largely on their method of analysis and treatment

Mental Disease
1) A disease, for the purposes of the insanity defense, is indicative of the effects of that disease which would or would not impair the moral requirements for culpability which would otherwise be negatived by the existence of insanity.  State v. Guido, 191 A.2d 45 (N.J. 1963)

a) D emptied a revolver into her sleeping husband after he refused to break off an affair. 
b) At trial, it turned out that

i) Defense expert’s original report found that D was sane at the time of the killing

ii) Subsequently revised his opinion to state that D was insane

iii) Prosecution used this evidence to claim that the defense was thus a fraud perpetrated by the defense

iv) In reality, the change occurred b/c the doctor’s misunderstanding was based on an incorrect knowledge of the law, which was later amended

c) “The M’Naghten rule does not identify the disease which will excuse, but rather stresses a specific effect of disease.”

i) Thus, there must be some identifiable mental malady (though it need not fall w/in a specific category)

ii) Cannot merely be “emotional insanity” or “moral insanity” which is simply moral depravity
Abolition
1) Five states have abolished the insanity defense, though one state (Nevada) has held that the the abolition of the insanity defense is unconstitutional. 
2) Sendor, Crime as Communication: An Interpretive Theory of the Insanity Defense and the Mental Elements of Crime, 74 Georgetown, L.J. 1371 (1986)
a) Looks at the insanity defense through a lens of Expressive Condemnation as a theory of punishment: “criminal law uses the insanity defense . . . to acknowledge the importance of the meaning a person conveys to other people through conduct.” 
i) RPD: Cf., Hampton, supra.
(1) Sendor actually cites Hampton as a proponent of the “importance of an actor’s attitude toward the interests of others as a key feature in the nature of criminal conduct.”
ii) Excuses, like insanity, imply that the disrespect normally implied by criminal conduct is not existent
b) Generally speaking, “a wrongdoer’s disrespect expressed by committing a wrongful act evokes our anger and prompts us to blame him, both in everyday life and through the criminal justice system.”

i) E.g., holding someone up at gunpoint is a form of disrespect

ii) The upshot is that “the capacity to take account of [such factors] is a necessary condition of the meaning or expressiveness of conduct with regard to the issue of respect.  Only a person who appreciate the circumstances, nature, and consequences of his conduct . . . expresses respect or disrespect”

(1) RPD: This is a bold fucking statement; do you really need to be aware of circumstances in order to disrespect someone? I think not.

c) Thus, the insanity defense arises b/c a the actor is incapable of such awareness

d) Abolition of insanity defense has two forms

i) Strong form:

(1) Eliminates element of mens rea from any crime

(2) Hence, all crimes are strict liability

ii) Weak form: Elimates the insanity defense but expert testimony allowed to demonstrate that a requisite mental state was not present

(1) Sendor does not like this because it fails to consider the “meaning conveyed by conduct”

(2) RPD: That’s a bad reason to disregard an even worse idea; Sendor is only interpreting conduct from the point of view of the actor and not that of the victim and/or society

e) Concludes with “the insanity defense is necessary to address cases in which a defendant’s conduct lacks, as a result of mental illness, the requisite meaning for guilt despite the presence of the requisite mental elements.”

i) RPD: Note the distinction b/t “guilt” and mens rea

Other excuses
1) “Rotten Social Background”

a) i.e., jury may take into account the social conditions in which you were raised

b) Advanced by Bazelon, J., (the same genius who advocated the broad insanity standard in Durham) in United States v. Alexander, 471 F.2d 923 (D.C. Cir. 1973) (Bazelon, J., dissenting)
i) Black man shot and killed an unarmed man in a bar who called him a “black bastard” after a confrontation

ii) Bazelon thought it was an error to exclude testimony regarding the D’s background that might have persuaded the jury that D’s behavioral controls were so impaired as to require acquittal

iii) In a later speech, Bazelon claimed “law’s aims must be achieved by a moral process cognizant of the realities of social injustice.”

(1) RPD: Judge Bazelon now has his own foundation dedicating to advancing this cause. 

iv) Society is only entitled to inflict punishment when actions are:

(1) “morally condemnable” and

(2) “defendant’s mental, emotional, and behavioral controls were intact at the time”

(a) RPD: Well that’s fucking great. Who’s emotional controls are intact in a moment of rage?

c) Criticism is that Bazelon’s program is unrealistic and paternalistic

d) Also, “social deprivation . . . does not establish a moral excuse any more than a legal one, for there is a difference between explaining a person’s wrongful behavior and explaining it away.” Sanford Kadish, Blame and Moral Responsibility, 102 (1987)

i) Even a downtrodden man has faculties.  His rational powers have not been so destroyed that he “he must be dealt with like an infant, machine, or animal.”

ii) RPD: Indeed, the logical progression seems to be that if such people are held not to be people, they are animals and not even entitled to the same legal rights as humans.  A little scary.

2) Osby v. Texas, 939 S.W.2d 787 (Tex. App. 1997)

a) D won $400 from one V at a dice game.  Approximately a year later, after a few subsequent run-ins including one which resulted in a fistfight, Osby procured a gun. Some months later, D claims V and V2 chased him down in the Vs’ car. Later, V and D got in a fight.  D’s friends subsequently grabbed V and V2. D shot each in the head as they were restrained.  
b) D attempted to claim post-traumatic stress disorder as a result of the ongoing feud with V prior to the killing. 

c) Texas state law allowed for such evidence to be presented only if:

i) Self-defense was raised as a defense; and

ii) Establishes that D was a victim of family violence at the hands of the deceased

iii) Other than that, Texas courts have held that testimony regarding D’s mental state was inadmissible unless it came from the D

d) Also, “self defense” under TX law is 

i) The reasonable belief of harm held by an ordinary and prudent person in D’s position

ii) And a reasonable person in D’s position would not have retreated
iii) Clearly D did not fit the bill
Cultural Defenses
1) Court may reasonably use a defendant’s cultural background to determine whether or not his conduct may be excused under a de minimis statute. Maine v. Kargar, 679 A.2d 81 (Maine 1996)

a) Defendant, an Afghani immigrant, was accused of putting an 18-month-old’s genitals in his mouth.   Expert testimony confirmed this is common practice in Afghanistan, and there is no element sexual gratification involved.

b) Maine had a de minimis statute which permits a court to dismiss a prosecution if the D’s conduct:

i) Was w/in customary license or tolerance and is not inconsistent with the purpose of the law defining the crime

ii) Did not actually cause or threaten the harm sought to be prevented or did so only to a trivial extent

iii) Presents other extenuations that cannot reasonably have been regarded to have been within the legislative intent

c) Court held that D’s conduct fell within the de minimis statute

i) Investigation into D’s cultural background was permitted, and showed that such contact lacked any sexuality

ii) Though the conduct was clearly prohibited under criminal statute, it was not in the nature of the acts sought to be prevented 

(1) Gross sexual assault was inclusive of an element of sexual gratification not present in the action at hand

(2) It is impossible to think that the legislature considered “innocent” genital contact of the nature in question
d) Court vacated the convictions.

i) RPD: Why vacate the convictions? D was convicted at the trial court level but only given a suspended sentence.

2) de minimis non curat lex: the Law does not concern itself with trifles
Death Penalty
Policy

1) Can abolish the death penalty on the basis of the Kantian argument that “life is an end in itself” which was noted in the Senate subcommittee hearings reagarding abolition of the death penalty
a) RPD: Of course Kant didn’t have a problem with the death penalty

2) Symbolically, however, getting rid of the death penalty could be seen as “a loss of nerve” – i.e., society’s hesitation to pass judgment

3) Sunstein & Vermeule

a) Every moral charge leveled against the death penalty can be applied to homicide

i) RPD: This is a bold fucking claim, isn’t it?

b) Defenders of capital punishment come in two flavors

i) Neo-Kantians: death penalty is morally justified/required by certain heinous crimes

ii) Consequentialists: death penalty is merely permissible, as opposed to being required

c) However, the debate over the death penalty ignores the assumption that only government acts require moral justification and government omissions do not

i) E.g, Failing to execute criminals could in fact be a culpable omission by the government

ii) Capital punishment does seem to have a deterrent effect; and the loss of this deterrent effect could literally cost lives

(1) Thus, we can say that the death penalty is valuable “to the extent that capital punishment protects saves more lives than it extinguishes”

(2) And the death penalty could then be said to be morally required

iii) The standard objections to capital punishment “fail to take account of the exceedingly arbitrary deaths that capital punishment may deter.  The realm of homicide as we shall call it is replete with its own arbitrariness

iv) RPD: Of course, this argument only works if there is in fact some deterrent effect

d) The data behind their theory is suspect (there is no deterrence unless you have a certain number of executions, or there is no effect, or there is a brutalization effect, etc.)

4) Kahan
a) Deterrence does not shape public opinion regarding the death penalty

i) Note: public support for the death penalty rose from the late 1960s (42%) through the 1980s (75%) corresponding to increase in homicide rates

ii) High approval rate has persisted as homicide rates have declined

b) Approval rates only reflect existing beliefs and not a statement about the efficacy of the death penalty

i) RPD: This is incredibly fucking derivative.  Kahan is not writing about the death penalty per se, or its deterrent effects, but only about public opinion of the death penalty

ii) Everyone forgets that it costs more to execute a criminal than to imprison im

c) Death penalty makes an “expressive” statement

i) The protypical supporter of the death penalty is rich, rural, politically conservative, evangelical white male

ii) Kahan does not like to connect the dots, but the picture is clear. 
Constitutional Debate
1) “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.”  U.S. Const., Amend. VIII
2) McCleskey v. Kemp, 481 U.S. 279 (1987) catalogued the Supreme Court’s death penalty jurisdprudence

a) Holding: (1) study indicating that death penalty in Georgia was imposed more often on black defendants and killers of white victims than on white defendants and killers of black victims failed to establish that any of decision makers in defendant's case acted with discriminatory purpose in violation of equal protection clause, and (2) study at most indicated a discrepancy that appeared to correlate with race, not a constitutionally significant risk of racial bias affecting Georgia's capital-sentencing process, and thus did not establish violation of Eighth Amendment
b) Furman v. Georgia, 408 U.S. 238 (1972): death penalty so irrationally imposed that any particular death sentence could be presumed excessive

c) Weems v. United States, 217 U.S. 349 (1910): death penalty/Eighth Amendment may acquire meaning as public opinion becomes enlightened by “a humane justice”

d) Gregg v. Georgia, 428 U.S. 179 (1976): death penalty may be used out so long as it applied in such a way as to “minimize the risk of wholly arbitrary and capricious action.”
i) The GA statute in question narrowed the class of murders subject to death penalty and allowed jury to receive all relevant material to D’s sentencing as well as mitigating evidence

ii) Thus, discretion exists, but in such a way as to “produce non-discriminatory application.”

e) Woodson v. North Carolina, 428 U.S. 280 (1976): Invalidated mandatory capital punishment
i) Mandatory death penalties don’t check the jury’s discretion

ii) Inconsistent w/notions of decency

iii) Individual dignity requires individual consideration of the death penalty
f) Proffitt v. Florida, 428 U.S. 242 (1976): Jury sentencing in a capital case is not constitutionally required; but see Ring v. Arizona, 536 U.S. 584 (1992) (the trial judge, sitting alone, determines the presence or absence of the aggravating factors required by Arizona law for imposition of the death penalty, violates the Sixth Amendment right to a jury trial in capital prosecutions)

g) Though constitutional inquiry normally focuses on procedures, the court will also inquire into application in particular instances
i) E.g., Godfrey v. Georgia, 446 U.S. 420 (1980): GA was applying its death penalty statute so broadly as to have vitiated the role of aggravating circumstances as part of the jury’s discretion

h) Evolution of community values may also force a substantive limitation on the application of the death penalty. E.g. Coker v. Georgia, 433 U.S. 584 (1977) (no death penalty for rape of an adult woman)

i) Constitutionally permissible range of discretion, thus, requires:

i) Minimum threshold below which death penalty may not be imposed

(1) State must establish rational criteria that narrow the decisionmakers’ judgment to the particular circumstances of the case

(2) Must be within the societal consensus as to the appropriateness of the death penalty for the crime

ii) State cannot limit the sentencer’s consideration of any relevant circumstance that could cause it to decline to implement the death penalty

3) Callins v. Collins, 510 U.S. 1141 (1994) (Blackmun, J., dissenting) the “from this day forward, I no longer shall tinker with the machinery of death” dissent. 

a) “[D]espite the effort of the States and courts to devise legal formulas and procedural rules to meet [the requirements of Furman], the death penalty remains fraught with arbitrariness, discrimination, caprice, and mistake.”

b) The system simply cannot accurately determine which defendants deserve to die. 

i) E.g, McGautha (upholding constitutionality standard-less death penalty sentencing), rev’d by Furman
c) Mistake in sentencing is simply intolerable in the “administration of death”

i) Woodson “recognized that American standards of decency could no longer tolerate a capital sentencing process that failed to afford a defendant individualized consideration in the determination whether he or she should live or die”

ii) Yet the only way to meet Furman’s requirement of non-arbitrariness would be the implementation of the equally impermissible regime of Woodson
iii) Even individualized considerations “simply reduces, rather than eliminates, the number of people subject to arbitrary sentencing” in death penalty cases.
d) But see Scalia, J. (not sure if it’s the opinion or just vitriol)

i) Blackmun has read his own personal views into the Constitution
ii) Death penalty is preferable to the types of murders for which it is applied

iii) Scalia agrees that there is an inconsistency, but it makes no sense that we allow a jury not to impose the death penalty for any reason

(1) Thus, you should allow legislators to constrain the jury’s discretion

(2) E.g., allow Woodson type regime (Lockett has to go)

4) Nussbaum, Equity and Mercy → she likes the discretion of Lockett (total discretion to get rid of the death penalty which Blackmun obviously does not like)
a) Seneca: Circumstances and not innate tendencies are the origins of vice

b) Retributive justice is inconsistent with this premise 

i) It hardens the spirit

ii) It transforms society into the wrongdoer it seeks to punish (Caligula being an example)

iii) Seneca is not saying we should not judge; rather an understanding of the totality of circumstances might, in some cases, lead to mercy

c) Mercy and the criminal law

i) Walton v. Ariz.; D was convicted of first degree murder.  Sentenced to death by the judge in accordance with Ariz. Law

(1) RPD: This was overruled by Ring v. Ariz., supra. 

(2) System allows for too much discretion by judge

(3) Scalia, in his dissent, claims that the criteria for both culpability and mitigation ought to be in the statute

(a) Nussbaum: Scalia is wrong.  Aggravation and mitigation criteria are not symmetrical

d) She believes Gregg and Lockett (mandatory death penalty/standard-less consideration) can be reconciled by considering the totality of one’s life

e) Once you’ve defined the specific crimes for which the death penalty may be used, you have to also allow the exercise of mercy, you need to let the jury consider the “whole life” of the defendant

i) Thus, you can’t limit what the jury may consider

ii) The whole point of Lockett is no constraints, and it is logically consistent with her premise that the “whole life” consideration allows for the proper application of mercy

5) McClesky v. Kemp, 481 U.S. 279 (1987)
a) McClesky, black, killed a police officer in the course of an armed robbery.  Both factors were “enhancement factors” which allowed for the death penalty to be imposed under GA-state law.  Police officer was white

b) McClesky challenged the penalty on the basis of a significant statistical disparity in which death penalty was posed at a substantially higher rate for black-on-white killings

i) D relied solely on the statistical study to demonstrate his claim of violation of Due Process

c) Court rejected the reliance on statistical evidence

i) “Because discretion is essential to the criminal justice process, we would demand exceptionally clear proof before we would infer that the discretion had been abused.”
ii) “McClesky would have to prove that the Georgia Legislature enacted or maintained the death penalty because of  an anticipated racially discriminatory effect.”

d) Nor was the disparity evinced in the study substantial enough to warrant setting aside the discretion properly exercised and given to juries in death penalty sentencing

i) Court was also concerned w/the slippery slope argument: “The Eighth Amendment is not limited in application to capital punishment, but applies to all penalties. Thus, if we accepted McClesky’s claim that racial bias has impermissibly tainted the capital sentencing decision, we would soon be faced with similar claims as to other types of penalties.”

ii) McClesky’s concerns properly belong to the legislature

e) Stewart’s dissent would narrow the application of the death penalty to certain obviously heinous crimes (e.g., quadruple murder)

f) Blackmun’s dissent focused on the statistical evidence, basically saying that the statistical disparity evinced for application of the death penalty in black on white killings violated the principle that the death penalty ought to be applied fairly and with reasonable consistency or not at all
6) Randall Kennedy, Race, Capital Punishment, and The Supreme Court, 101 Harv. L. Rev. 1388 (1988)

a) The GA disparity devalues the life of black victims

b) Leaves the black community open to higher crime as it sort of incentivizes criminals to take black victims; fosters “a belief that one can, quite literally, get away with murder.”

c) However, the solution remains a problem

i) Discretion, as regards leniency, offers the power to discriminate

ii) Mandatory death penalty would not solve the problem of prosecutorial discretion
iii) Hence, abolish the death penalty, though this would come at “the cost of a reduction in services to all.”

7) Payne v. Tennessee, 501 U.S. 1277 (1991) (Rehnquist, C.J.)

a) D killed his girlfriend and her 2-year old daughter w/a butcher knife while coked up after she refused to have sex w/him.  He also attempted to kill her son, but he survived.  

b) During sentencing, D presented evidence that

i) He was abused

ii) Mentally handicapped

iii) Had no history of drug abuse

c) Prosecution presented evidence of and asked jury to consider the possible impact on the surviving child

d) Court held this was appropriate evidence to present

i) “We are not of the view that a State may properly conclude that for the jury to assess meaningfully the defendant’s moral culpability and blameworthiness, it  should have before it at the sentencing phase evidence of the specific harm caused by the defendant.”

ii) This is a fair method of balancing the sort of mitigating evidence that Ds are allowed to present in the sentencing phase

iii) This ruling overruled a previous Court stance on such issue

e) Marshall, J., dissenting:

i) “the majority declares itself free to discard any principle of constitutional liberty which was recognized or reaffirmed over the dissenting voices of four justices . . . .”
8) What’s the best way to ensure a fair process:

a) Kahan: vastly expand the death penalty and get rid of Coker; make the death penalty applicable for rape, robbery, etc. Make it a common law world

b) Only then will it be certain that it’s the right political context to get the proper application of the death penalty b/c people will react 

Computer Crime
Theft & Copyright Infringement
1) United States v. Carlin Communications, Inc., 815 F.2d 1367 (10th Cir. 1987)

a) D operated a phone sex line whereby a person could call up and hear a pre-recorded message of a sexually explicit nature.  Government had prosecuted D with violating 18 U.S.C. § 1465, which prohibits the interstate transportation of obscene materials.

b) Court held that § 1465 was not violated. 

i) Though § 1465 included telephone companies, telephone companies were viewed in terms of their role in the “shipment of tangible articles”

ii) The authors of § 1465 did not consider and could not intend for the statute to cover telephone message

(1) Court noted that § 1465 referred only to “publication[s]”

(2) Circuit court thus affirmed dismissal

2) Valuable information for the purposes of Federal wire fraud statutes includes material stored on computer in addition to other more tangible mediums.  United States v. Riggs, 743 F. Supp. 556 (N.D. Ill. 1990)

a) D was prosecuted for engaging in a scheme to hack into BellSouth systems to retrieve personal information and disseminate such information to the larger hacker community

b) Court held that D’s conduct did in fact constitute a crime

i) Despite the fact that the information to be disseminated arguably was of interest to the general public, this does not excuse otherwise criminal conduct.  Branzburg v. Hayes, 408 U.S. 665 (1972)

ii) Also, the definition of “goods” for the statute “encompasses proprietary business information which is stored on a tangible medium” includes data stored on computer.  This definition is not constitutionally vague

3) Criminal copyright infringement

a) 17 U.S.C. § 506(a)(1) makes it a crime to reproduce/disseminate copyrighted material for commercial or private financial gain

b) 17 U.S.C. § 506(a)(2) makes it a crime to willfully reproduce more than $1,000 worth of copyrighted material in a 180 day period if the motive is not commercial or financial gain

c) Penalty can be up to up to one year in prison if you are doing it for non-commercial reasons

4) A & M Records v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001)

a) RPD: This is a civil case; P was appealing denial of its motion for a preliminary injunction

b) Court held that Napster constituted a threat of irreparable harm and that, unlike the VHS, Napster was not a permissible fair use of the copyrighted material under Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417 (1984) (the VHS case)

i) “It is obvious that once a [Napster user] lists a copy of music he already owns on the Napster system in order to access the music from another location, the song becomes “available to millions of other individuals” as opposed to limited to the original owner (as in Sony)

ii) Napster also knew or had reason to know that such infringement was ongoing

iii) Court noted that “absent any specific information which indentifies infringing activity, a computer system operator cannot be liable for contributory infringement merely because the structure of the system allows for the exchange of copyrighted material” though this was clearly not the case with Napster’s operations

5) A recurring problem in computer crime is the relative anonymity offered by the Internet.  

a) Courts have largely unsuccessfully attempted to restrict such anonymity

i) ACLU v. Miller, 977 F. Supp. 1228 (N.D. Ga. 1997)

(1) GA statute had made it a crime to use a false name in order to use email, webpage, etc. (O.C.G.A. § 16-9-93.1); ACLU brought suit to enjoin enforcement on First Amendment grounds

(2) Court held that the statute was too vague and too broad too achieve its purported end of restricting fraud:

(a) “Specifically, by its plain language the criminal prohibition applies regardless of whether a speaker has any intent to deceive or whether deception actually occurs. Therefore, it could apply to a wide range of transmissions which "falsely identify" the sender, but are not "fraudulent" within the specific meaning of the criminal code.”

ii) See also Recording Indus. Assoc. of Am., Inc. v. Verizon Internet Servs., Inc., 351 F.3d 1229 (D.C. 2003); invalidating statute whereby ISP could be forced to disclose names of users suspected of file sharing

b) There is a broader argument that the ISPs themselves should be held liable as they are third party beneficiaries (RPD: That’s an incredibly stupid argument.)

Child Pornography
1) Downloading child pornography does not constitute an act of transporting child pornography prohibited by statute. United States v. Mohrbacher, 182 F.3d 1041 (9th Cir. 1999)
a) “We therefore confront directly the legal question whether downloading images from a computer bulletin board constitutes shipping or transporting within the meaning of the terms as used by 18 U.S.C. § 2252(a)(1) [prohibiting transportation of child pornography] . . . .”

b) Court held that downloading child pornography was not “transporting” for the purposes of the statute

i) Such a definition is consistent with the typical usage of the term

(1) D’s act was more analogous to someone ordering materials over the phone, rather than shipping those materials

ii) The intent of the statute in question was to prevent child abuse, and a definition of transporting encompassing downloading would neither hinder to facilitate prosecution

iii) The sentencing provisions for the prosecution sub judice would be the same regardless of how the act were contstrued

c) Only those who upload the material can be charged with shipping and transporting the material under § 2252 (a)(1)

d) Meares: Why is the distinction b/t “receiving” and “transporting” important to the government if the penalties are the same?

i) RPD: It seems logically inconsistent to be guilty of both “receiving” and “transporting”

2) Virtual child porn. Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002)

a) Congress enacted a statute which made it illegal to make pornography that appeared to use children – but did not in fact do so. 

i) Act was out of concerns that “as imaging technology improves . . . it becomes more difficult to prove that a particular picture was produced using actual children.”

ii) Senate report noted “This provision prevents child pornographers . . . through the production or distribution of pornographic material which is intentionally pandered as child pornography.”
iii) Penalties were severe: 5 years to 30 years

b) Court held that this act was too broad, and would have a significant chilling effect on other forms of speech

i) The statute is too broad

ii) Some works in the prohibited category also have value

(1) E.g., Romeo and Juliet (13-year old lovers), American Beauty, Traffic
c) Nor can the propensity of free speech to derivatively encourage unlawful  acts permit its prohibition
i) “Even if the Government’s market deterrence theory were persuasive in some contexts, it would not justify this statute.”

d) Also, the difficulty of distinguishing the fake from the real child porn does not give license for the statute: “the argument . . . is that protected speech may be banned as a means to ban unprotected speech.  This analysis turns the First Amendment upside down.”

e) Thomas, J., concurred in judgment, but noted that “if technological advances thwart prosecution of ‘unlawful speech,’ the Government may well have a compelling interesting in barring or otherwise regulating some narrow category of ‘lawful speech’” 
i) RPD: That’s a little scary to consider

3) Entrapment.  United States v. Poehlman, 217 F.3d 692 (9th Cir. 2000)

a) D was a cross dresser/foot fetishist. He met “Sharon” on the Internet, thinking that she was interested in him.  Sharon’s emails repeatedly stated that she was looking for a “special man teacher” for her kids.  D was initially unclear on what Sharon meant.  He eventually go the hint, and agreed to meet with the kids, after much coaxing from “Sharon” who of course turned out to be a Federal Agent

b) Entrapment defense requires analysis of two issues:

i) Was D induced by the State to commit the crime?

ii) Was D predisposed to commit the crime?

(1) D’s character or reputation

(2) Whether government first suggested the activity

(3) Whether D profited from the activity

(4) Whether D demonstrated reluctance

(5) Nature of government’s inducement

iii) “If a D is predisposed to commit the offense, he will require little or no inducement to do so conversely, if the government must work hard to induce a defendant to commit the offense, it is far less likely that he was predisposed.”

c) Entrapment defense was presented to the jury, and D was convicted, which D appealed.  Court held that this was clearly inducement (government repeatedly incited D to act as he did, against D’s initial and legal interests), nor was he predisposed to do so (lack of evidence of prior interest in sex w/minors)
i) Meares: Entrapment is an exculpatory defense.  

ii) Entrapment as a matter of law → jury is not entitled to determine that entrapment did not occur

iii) Entrapment as a matter of fact → jury could find that entrapment did/did not occur

iv) Privacy is also an issue here: the government has to track what people are doing b/f they lay the trap

Viruses and Other Unauthorized Disruptions

1) Cybercrime is governed by 18 U.S.C. § 1030, which basically prohibits Internet use (i.e., computer connections crossing state lines) for fraud, hacking, damage/extortion to a computer, or identity theft
a) E.g., § 1030(a)(5)(A)(i) makes it a crime to “knowingly cause the transmission of a program . . .” which injures the computer

b) Most acts prohibited are:

i) Unauthorized access to a computer with intent to do some further bad act

ii) Damage to computer related activity

c) However, there is no consistent regime of computer crime across the states

i) Some states make introduction of virii and bugs a crime, some do not

2) United States v. Morris, 928 F.2d 504 (2d Cir. 1990)

a) Under § 1030(a), (1) does the prosecutor have to show that D intended to access a federal computer and that D intended to prevent authorized use, and (2) what satisfies the statutory requirement of “access without authorization”?

b) D created a worm to test the security features of computers.  He had intended to make the worm in such a way that it would not replicate so much as to slow down or substantially effect the operation of the infected computer, and that it would die in 2 weeks.  Morris released the worm in a way to hide himself as the source. He miscalculated, creating substantial havoc at institutions. 
i) Applicable law made it a crime to “intentionally access” federal computers and thereby limit their functionality. This was a revision of a “knowingly standard” to prevent prosecution for “inadvertent” access. 

ii) The scienter requirement on the damage created was the issue sub judice

c) Court held that the “intentional” modified only the access, and not the resulting damage

d) Court also held that by sending the worm was an unauthorized entry of an “outsider” within the ambit of § 1030
3) United States v. LaMacchia, 871 F. Supp. 535 (D. Mass. 1994)
a) D set up a computer system online to allow for the sharing of copyrighted programs (e.g., SimCity).  D was indicted for conspiring with “persons unknown” to violate 18 U.S.C. § 1343, a Federal wire fraud statute.  

b) Court dismissed on the basis that the Copyright Act was deliberately narrow insofar as criminal liability was concerned

i) Citing  Dowling v. United States, 473 U.S. 207 (1985) (D could not be convicted under Federal Stolen Property Act for selling bootleg Elvis tapes through the mail): “The infringer invades a statutorily defined province guaranteed to the copyright holder alone. But he does not assume physical control over the copyright; nor does he wholly deprive its owner of its use. While one may colloquially like infringement with some general notion of wrongful appropriation, infringement plainly implicates a more complex set of property interests than does run-of-the-mill theft, conversion, or fraud.”

ii) “T]he history of the criminal infringement provisions of the Copyright Act reveals a good deal of care on Congress' part before subjecting copyright infringement to serious criminal penalties” Dowling, 105 S.Ct. at 3137. 

(1) “The copyright holder owns only a bundle of intangible rights which can be infringed, but not stolen or converted”

iii) Court used Dowling’s narrow construction of the criminal provisions of the Copyright Act to hold that the existence of illegal conduct (copyright infringement) did not itself support a charge of wire fraud. 

Electronic threats and cyberstalking
1) It is a crime to transmit any communication in interstate or foreign commerce containing threat of personal injury

a) “Whoever transmits in interstate or foreign commerce any communication containing any threat to kidnap any person or any threat to injure the person of another, shall be fined under this title or imprisoned not more than five years, or both.”  19 U.S.C. § 875(c)

b) It is also a crime to use any telecommunications device to anonymously threaten, annoy, abuse, or harass any person.  47 U.S.C. § 223(a).

i) However, § 223(a) only applies to messages b/t D and V.  It does not apply to communications b/t D and third parties, encouraging those parties to harass the V

2) United States v. Alkhabaz, 104 F.3d 1492 (6th Cir. 1997)

a) “Any threat” defined by 18 U.S.C. § 875 as the actus reus of the offense requires an objective standard to be used as to whether or not the communication in question is actually a threat from the perspective of the receiver

b) Court defines the elements of a crime as meaning that to constitute a “communication containing a threat” under § 875 requires

i) That a reasonable person would take the statement as a serious expression of intent to cause bodily harm (mens rea)

ii) A reasonable person would view such communication as attempting to view some goal through intimidation (actus reus)

iii) Meares: This is a general intent crime
c) However, the dissent (Krupansky, J.) contended that a threat only required a “reasonable recipient . . . tend to believe that the originator of the message was serious about his words and intended to effect the violence or other harm forewarned”

i) Thus, “threat” includes all reasonable credible communications which express the objective intent to kidnap/physically injure another

ii) The intent of § 875 was clearly intended to punish every such threat

iii) And, even accepting the majority opinion, a reasonable jury could find that “Baker could reasonably foresee  that his threats to harm Jane Doe would ultimately be communicated to her (as they were) and cause her fear [which they did].”

3) “actual mental distress” suffered by victim, nor threats made directly to the victim are elements of cyberstalking.  City of Dayton v. Davis, 735 N.E.2d 939 (Ohio App. Ct. 1999)

a) D, who was married, was dating a classmate despite the fact he was married.  When she broke up w/him on an earlier occasion, he threatened suicide and they got back together.  They broke up again.  He attempted suicide again.  D designed a webpage with classmate’s head “transforming into a skull amidst flames” among other scary images, 
i) V was referenced to this website by her classmates via email.

ii) D had also made statements that P had ruined his life

iii) V became frightened, moved into a hotel, and transferred out of school, moving to NJ  

b) Relevant statute read: “No person engaging in a pattern of conduct shall knowingly cause another person to believe that the offender will cause physical harm to the other person or cause mental distress to the other person”

i) Two actions could constitute a pattern of behavior

c) Court held that Morris could be found guilty under the statute
