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I.  The Criminal Act: Actus Reus:  Crimes have two components – actus reus (the physical or external portion of the crime, and mens rea (the mental or internal feature).  

Actus Reus of an offense consists of (1) a voluntary act that (2) causes a (3) social harm.

MPC § 1.13(2):  “Act” or “Action” means a bodily movement whether voluntary or involuntary.

A. Limiting Principle of Punishment – Proscription must be based on a defined and voluntary instance of conduct.  

1. Sometimes there can be bodily movement, but really no act by the person who has moved.  

2. The term act does not apply to the results of a person’s bodily movements – the result is the social harm element of the actus reus.

3. To be an act, the muscular contraction must be voluntarily performed.

The requirement of an act may refer to some or all of the following conditions for just punishment: past, voluntary, bad, conduct, specified, in advance, by statute. 

1. Proctor v. State – (OK, 1918) – Plaintiff was charged under a statute prohibiting the renting or keeping a place with the intention of unlawfully selling, bartering and giving away alcohol.  The only evidence was an oral statement made to a third party.  Held: Guilty intent must be connected to an overt act and an outward manifestation.  Intent to commit a crime on its own is not indictable. Instead, only an overt act or open evidence of an intended crime is sufficient evidence of criminal intent.  Keeping a place with the intent to manufacture and distribute alcohol does not constitute a crime because although it is connected with an unlawful intent, it lacks the essential element of an overt act to be criminal.
2. State v. Palmer,(WA 1970): Considered Washington Statute making it a crime to possess tools commonly used for the commission of burglary/larceny, except by mechanic, artificer, or tradesman at shop or place of business. Held: Possession of the means to commit a crime is enough evidence to prove beyond a reasonable doubt that a defendant had intended to commit a crime. 

3. People v. Valot, (MI, 1971):  Defendant had been charged of possessing marijuana after marijuana and drug paraphernalia were found in a hotel room for which Valot had paid for one day. Held: Although Valot argued that the drugs belonged to a friend, Valot reasonably had “control” of the marijuana regardless of who physically brought the drug into the room. Dissent: while Valot was aware of the marijuana, there was no evidence that Valot had brought it into the room or used the drug on this or any other occasion. 

B. Voluntary v. Involuntary Acts: Voluntary acts or actions have three key elements: (1) an internal event or volition; (2) an external, physical demonstration of that volition; (3) and a casual connection between internal and external elements.  A person who acted under duress or as a result of a mental disorder acted involuntarily.  E.g. reflexive actions, spasms, epileptic seizures, bodily movements while the actor is unconscious or asleep.
1. MPC § 2.01 Requirement of a Voluntary Act  

(1) Person not guilty unless his liability is based on conduct which includes a voluntary act or omission to perform an act of which he is physically capable. 

(2) Not voluntary acts: (a) reflex or convulsion; (b) bodily movement during unconsciousness or sleep; (c) conduct during hypnosis; (4) bodily movement not a product of effort or determination of actor. 

(3) Liability for omission unaccompanied by action possible only if: (a) omission is expressly made sufficient by law defining offense; or (b) duty to perform omitted act is imposed by law.

(4) Possession is an act if possessor knowingly procured or received the thing possessed or was aware of his control of it for sufficient period to have been able to terminate his possession.  
2. People v. Grant (IL, 1977): Grant was a patron at a bar where he consumed four drinks in 2.5 hours. Crowd gathered to watch a fight and D suddenly leapt into the air, using parking meter for leverage and struck a police officer. Grant was arrested, very upset and agitated. About an hour later, he suffered from symptoms of a grand mal convulsive seizure. He suffers from epilepsy and has history of violent attacks. He says he remembers nothing until waking three days later. A doctor testifies the seizure prevented him from controlling his action.  Held: A voluntary act is an absolute requirement for criminal liability. Even if one is sane, certain conditions, such as psychomotor epilepsy, can result in automatism, the state when a person who, though capable of action, is not conscious of what he is doing.
3. Denno – argues that the voluntary act requirement should consist of (1) voluntary, (2) involuntary, and (3) semi-voluntary acts.  Those individuals who have some modicum of control over actions, as indicated by scientific inquiry).  

a. Regina v. Parks (sleepwalker stabbed in-laws.  Denno argues that if Parks’ behavior were to be classified as semi-voluntary, an unqualified acquittal would have been precluded and Parks would not have been submitted to the injustice of being placed in an institution for the criminally insane)  
b. Cogden (Dreaming Mrs. Cogden hacks daughter to death, believing she is protecting her from soldiers.  Denno argues for treatment for semi-voluntary behavior as a way to prevent future acts) 

c. Falater (sleepwalker stabbed wife 44 times and held her head under water.  Denno argues that because no semi-voluntary defense was available, the contrast of punishments was too stark, total acquittal or death penalty)
d. Bradley (Man with encephalitis boarded airplane and engaged in erratic and potentially dangerous behavior.  Denno applauds court supervision pre-trial diversion as an alternative solution for involuntary acts)

Critique: Efficiency.  Might be too difficult for a jury to figure out even if gradations are available.

4. Time Framing:  The final act, even where there is a large element of involuntariness, can include a voluntary act, making D liable.  An epileptic who knows he has seizures can be guilty of killing people by having a seizure while driving if he failed to take proper precautions knowing of his high susceptibility to seizures.

C. Omission:  Criminal law distinguishes between an act that affirmatively causes harm and the failure of a bystander to prevent harm.  Law doesn’t typically punish omissions because (1) it would cause a lot of prosecutions, (2) there are problems of line drawing (should all 38 people be held responsible in the Kitty Genovese case?), (3) Serious problems of proof of mens rea (could have not called because they thought someone else had already called or out of shock or out of malice.  High risk of punishing a legally innocent person.  Acts of omission withhold a benefit and do not cause a result.  
1. Exception:  Legal Duty to Act.  (1)  Special status relationships impose a common law duty.  E.g. parents to minor children, spouses to each other, masters to servants (See People v. Carroll (NY 1999) – failure to protect stepchild from child abuse, Degren v. State (MD 1999) – failure to prevent sexual abuse of a child.  Compare Knox v. Commonwealth (KY 1987) – No legal duty to prevent child rape);  (2)  Contractual obligations can also create a duty (Commonwealth v. Pestinikas (PA 1992) – failure to fulfill an oral contract to feed an old person can sustain a murder condition where the breach indicates malice)

D. Social Harm:  Voluntary act is the doing, the harm caused by the voluntary act is the wrong.  Social harm is an essential element of every crime.  Society is wronged when an actor invades any socially recognized interest and diminishes its value.  Social harm can be divided into three sub-elements:  conduct, result, and attendant circumstances.
1. Conduct:  Some crimes are defined in terms of harmful conduct – e.g. driving under the influence of alcohol.  Conduct crimes do not require a harmful result.  It is enough that socially valuable interests have been jeopardized by the actor’s conduct.

2. Result: An offense can be defined in terms of a prohibited result – e.g. common law murder.  Social harm is the death of another human being.  The nature of the actor’s conduct is irrelevant – it doesn’t matter how the result occurs, just that it does occur.  An offense can contain both conduct and result elements.

3. Attendant Circumstances:  In order for any offense to occur, certain circumstances must be present when the actor performs the prohibited conduct and/or causes the prohibited result that constitutes the social harm of the offense – e.g. burglary requires the breaking and entering of (1) a dwelling house (2) of another (3) at night.  Without those conditions the social harm of burglary has not occurred.  
II.  The Guilty Mind:  Mens Rea and Categories of Culpability:  The criminal law generally conceives bad thoughts as (1) the desire to harm others or violate some other social duty or (2) disregard for the welfare of others or for some other social duty.  Action is not purposive with respect to the nature or the result of the actor’s conduct unless it was his conscious object to perform an action of that nature or cause such a result.  Mens rea is broadly defined as “a general immorality of motive,” “vicious will,” or an “evil-meaning mind.”  It can also narrowly be defined as the particular mental state in the definition of the offense. 
A. MPC § 2.02 General Requirements of Culpability 

(1) Minimum Requirements: In order to be guilty of an offense, a person must act purposely, knowingly, recklessly, or negligently with respect to each material element of the offense.

(2) (a) Purposely: A person acts purposely (i) if it is his conscious desire to engage in such type of conduct or to cause a particular result or (ii) if the person is aware of the existence of a set of circumstances or believes or hopes they exist.

(b) Knowingly:  A person acts knowingly (i) if he is aware of the nature of his conduct or (ii) that he is aware that it is nearly certain that a type of conduct will cause a particular result.

(c) Recklessly:  A person acts recklessly if he consciously disregards an obvious risk that, given the nature and purpose of the actor’s conduct and circumstances, its disregard is a gross deviation from the conduct of a normal behavior of a law abiding citizen in a similar circumstance.

(d) Negligently:  A person acts negligently when he should be aware of a substantial and unjustifiable risk that could possibly result from conduct. The risk should be that his failure to consider this risk is a gross deviation from the standard of care of a reasonable person in a similar situation.

B. Intentionally:  A person intentionally causes the social harm of the offense if: (1) it is his desire to cause the social harm or (2) he acts with knowledge that the social harm is virtually certain to occur as a result of his conduct (known certainties).  There is a subjective nature of intent, requiring awareness of a result.

1. Motive:  Many say that motive is irrelevant because whether or not a motive is intentional does not affect the intention.  However, motive is often relevant.  Specific Intent crimes require by definition proof of a specified motive.  Motive is also relevant to claims of defense – if the action is legally justifiable, the defendant will be acquitted.  Motive is also relevant to the sentencing phase.  Good motive can be mitigating.  

2. Transferred Intent Doctrine:  A defendant is liable when he accidentally kills or injures person B while he was intending to kill or injure person A.  Transferred intent does not apply to statutory offenses that require the defendant’s criminal intent be directed towards the actual victim.  Also does not transfer the intent to cause one type of social harm to another. Aimed at putting the bad aim wrongdoer in the same position he would have found himself in if his aim had been good.  

3. “Knowingly” or “With Knowledge”:  A person who knowingly causes a particular result or knowingly engages in specified conduct is commonly said to have intended the harmful result or conduct.  Sometimes, knowledge of a material fact – an attendant circumstance – is a required element of an offense.  Most jurisdictions also permit a finding of knowledge when the actor is guilty of willful blindness or deliberate ignorance under the “ostrich instruction.”  

4. Willfully:  Sometimes a synonym for intentional or it can mean an act done with bad purpose or an evil motive.  

5. Purposely:  Actor has a positive desire to cause a given result

C. Risk Taking
1. Negligence:  A person is negligent if the conduct deviates from a standard of care that a reasonable person would have observed in the person’s situation.  Takes into account: (1) the gravity of harm that would foreseeably result from the person’s conduct, (2) the probability of such harm occurring, and (3) the burden of the defendant desisting from the risky conduct.   Criminal negligence is conduct that represents a gross deviation from the standard of reasonable care.  A person is criminally negligent when he takes a substantial unjustifiable risk of causing the social harm that the offense constitutes.  

2. Recklessness:  Recklessness is not a synonym for negligence.  Recklessness is found when an actor was aware of a risk and chose to disregard it whereas criminal negligence is inadvertent risk-taking when an actor should have been aware of the substantial and unjustifiable risk.  

D. Regulatory Offenses and Strict Liability:  Public welfare offenses – the public rather than an individual is endangered.  Innocent public is totally helpless.  Strict liability has been applied when (1) the need for deterrence is great and the ability to prove mens rea is difficult, (2) the penalty is small and the number of cases are large, (3) the standard is reasonable, (4) evident legislative policy would have undermined a mens rea requirement and (5) there is no stigma attached to conviction. Burden on person who has knowledge or ability or control – more willing to place a higher burden on the person who could have informed himself rather than on the public, who doesn’t have the same ability to find out. You don’t want the public to bear the responsibility for the bad acts of someone else. 
1. MPC § 2.05  When Culpability Requirements are Inapplicable to Violations and to Offenses Defined by Other Statues
(1) Requirements of culpability do not apply to: (a) violations unless the requirement is included in its definition, (b) offenses defined by statutes other than the Code where the legislative purpose is to impose absolute liability with respect to any material element.  (Violations are convictions that result in fines rather than imprisonment)
2. U.S. v. Balint (U.S.):  D in drug business and did not fill out IRS form for the sale of drugs (derivatives of opium and coca leaves).  Held – In the interest of public policy, the state may maintain that pleas of good faith or ignorance are insufficient defenses where the statute does not specify a mens rea.  Aim to stimulate responsible behavior in order to avoid public harm.
3. U.S. v. Dotterweich (U.S. 1943):  Drug company president shipped and mislabeled adulterated drugs.  Held – Dotterweich could be prosecuted under the statute because he bears the burden of finding out about existing conditions imposed for the protection of consumers before engaging in illicit commerce instead of throwing the hazard to the helpless, innocent public.  Penalties serve as an efficient means of regulation. This type of legislation dispenses with the traditional requirement for criminal conduct – awareness of wrongdoing.

4. Compare  U.S. v. Morisette (U.S. 1952):  Junk dealer turned empty bomb shells into scrap metals and sold them for profit.  Charged with conversion.  Held – Strict liability cannot apply to common law crimes.  Larceny-type behavior is an old common law offense where need for intent is already well-defined. Balint only can apply to new offences, particularly those termed “public welfare offences”
5. U.S. v. X-Citement Video (U.S. 1994):  Traditional offense, not public welfare offense, so presume the scienter requirement applies to each element of the crime.  People don’t have strict expectations for strict regulation of magazine and film content. “Knowingly” content should be read to require knowledge that the visual depictions were minors.

E. Regina v. Faulkner (Ireland, 1877):  Faulkner was a seaman. He went into the hold to steal rum. While doing so, he lit a match which touched the rum, starting a fire which destroyed the ship and its cargo. He had no intent to burn the ship, but did have intent to steal the rum. Held – A defendant cannot be held responsible for unforeseeable consequences that occur, even in the course of committing a crime.
III. Causation:  Causation of some harmful consequence is part of the act element of many offenses, although not of all offenses. Sometimes, there are crimes for which the act element consists only of causing some result (e.g. – homicide). Causation, however, can constitute a wide range of causes and there are some ways to limit the remote causes that are considered to indicate criminal responsibility.

1. But-for causation: These causes are confined to a class of necessary conditions or acts “but for” which the harmful result would not have occurred. Define factual causation as opposed to legal causation.

2. Forseeability: concept borrowed from tort law. Often considered “proximate causation.”

3. Intervening Events: An event that “breaks the chain of causation” that becomes a necessary condition for a harmful act, subsequent to a defendant’s act, and not caused by defendant’s act. 

a. Intervening Actions: individuals were the exclusive cause of their own actions. Hence, providing the necessary means for another person to do harm was not to cause the harm oneself.

b. Temporal intervals: Common law traditionally limited the time period within which necessary conditions could legally cause a result. 

4. Duties: Where passive conduct is a necessary condition for a result, it must be combined with a duty to act to constitute a cause.

A. MPC § 2.03  Causal Relationship btwn Conduct and Result
(1) Conduct is cause of a result when (a) it is an antecedent but for which result would not have occurred; and (b) relationship btwn conduct and result satisfies any additional causal requirements imposed by law.

(2)  When purposely or knowingly causing a result is an offense’s element, element not established if actual result not within purpose or contemplation of actor unless – (a) result differs from that designed or contemplated with respect to who or what is injured and seriousness of result; or (b) result involves same harm designed or contemplated and is not too remote or accidental in its occurrence to have a just bearing on actor’s liability. 

(3) When negligently or recklessly causing a particular result is offense’s element, element not established if result not within risk or which actor is or should be aware unless (same (a) and (b) as above).

(4) When causing a particular result is offense’s material element for which absolute liability is imposed by law, element not established unless actual result is probable consequence of actor’s conduct.

B. But For Causation
a. Regina v. Martin Dyos (UK):   Either wound could very probably have caused death. No telling which injury came first and there was a reasonable possibility that RM could have recovered from whichever wound was his first injury. Held – There was no evidence that the injury MD admitted to having caused led to RM’s death, beyond a reasonable doubt. MD could only be guilty of homicide if death was a natural and probable consequence of his act. Because there was another potentially fatal injury and that injury might have reasonably caused death, MD cannot be convicted of murder.

1. No but-for causation – necessary but not sufficient.
2. Needed to prove that if it weren’t for that brick RM would still be alive.  Without that brick, RM might still be alive.  

b. Commonwealth v. Rhoades (MA 1980):  Rhodes set a fire and Trainor, one of the firefighters responding to the blaze died from a combination of cold weather, stress, and smoke inhalation precipitating in the coronary thrombosis that caused death.  Held – Proximate cause is “the cause which, in the natural and continuous sequence, produces the death, and without which the death would not have occurred.” The defendant’s actions had to be the cause that necessarily set into operation the factors causing death. Conviction reversed and case remanded to superior court.

i. Without arson, wouldn’t have died that night.  
ii. Different intention. He intended to set fire, not to give a fireman a heart attack. Is it within the risk? MPC § 2.03(3)(b)? 

iii. What about felony murder? MPC  § 210.2 (1)(b)

C. Intervening Cause: An event that comes between the initial event in a sequence and the end result, thereby altering the natural course of events that might have connected a wrongful act to an injury. 

a. Commonwealth v. Root (PA 1961):  D accepted deceased’s challenge to a race. Took place on 3 lane hwy with light traffic on a clear night. The speed limit on the hwy was 50 mph, but the Root and Hall were traveling between 70 and 90 mph.  Root was in the lead when Hall attempted to pass him in a no passing zone on the approach to a bridge. Hall collided head on with a truck and was killed.  Held – D’s reckless conduct was not a sufficiently direct cause of Hall’s death to make Root criminally liable.  The deceased was aware of the dangerous conditions of the reckless conduct and despite such knowledge he chose to swerve his car in the path of an oncoming truck.  Thus, Hall’s action brought about his own death.

i. If it were not for Root’s drag race, Hall would be alive. – Is the oncoming truck like the second brick? The drag race itself may have been necessary, but not sufficient in the sense that it alone did not cause Hall’s death.

ii. Intervening event – Even if foreseeable, there is something that happens in between that causes the result. 

b. People v. Kevorkian (MI):  Kevorkian helped two terminally ill women commit suicide.  One woman, used “suicide machine” that is activated when the arm is raised.  The other had trouble, so Kevorkian obtained carbon monoxide, put a face mask on her, and showed her how to open the valve by pulling on a screwdriver. Kevorkian charged with murder in both deaths. Held – Citing Roberts - The person is only guilty of murder if he performs an overt act leading to death.
i. The intervening cause was the victim’s participation. The actual deaths required actions by the victims. Those actions broke the link between Kevorkian and the final result. Victims were fully cognizant of what was happening, sought out Kevorkian as an instrument. The final act was entirely a physical movement that the victims made. 

IV. Constitutional Dimension:  

A.  The prohibition of Status Crimes – Status crimes punish individuals for characteristics over which an individual has no control. Some examples are age, race, gender, national origin, and illness.
1. Robinson v. California (U.S. 1962) – CA statute makes addiction to narcotics a criminal offense.  The statute did not have an act requirement – a person could be punished even if they did not sell or acquire narcotics in CA.  Held - A law that criminalizes a disease would universally be thought of cruel and unusual punishment in violation of the 8th and 14th amendments.  Punishing people because of their status as drug addicts is cruel and unusual punishment. 

a. Essentially, we should object to this statute because (1) there was no act, (2) no known act in CA, (3) there is now way out, (4) it punishes a disease, and (5) addiction is involuntary.  

b. However, there was repeated drug use.  Arresting officers saw track marks on his arms.  Why wasn’t that enough for an act?  After all there is hardly any doubt that drug addicts will be using drugs.  Court is bothered by the fact that with this statute, there was no way for Robinson to obey the law.  Continuous liability.
2. Powell v. Texas (U.S. 1968) – Powell convicted under TX statute prohibiting public intoxication.  Argued that the statute was unconstitutional citing Robinson because he was afflicted with chronic alcoholism and did not appear drunk in public of his own volition.  Held – The statute was constitutional because it punished a specific incident and not the status of alcoholism itself.  Punishment must be for past, not future conduct.  Dissent – being drunk is a symptom of alcoholism and thus, Powell is being punished for a symptom of that illness.

a. Powell was a case about use and not about status.  Because of this, it is distinguishable from Robinson.  
3. Pottinger v. City of Miami (S.D. Fla. 1992) – Class action lawsuit filed on behalf of 6,000 homeless people in Miami. Complained against a custom, practice, and policy of arresting and harassing homeless people while engaging in the basic activities of daily life in the public places where they are forced to live.  Expert witness said that the homeless don’t choose to be homeless.  Held – Because homelessness is due to factors beyond an individual’s control and the law cannot punish individuals for involuntary conditions, the statute violated the 8th amendment ban against cruel and unusual punishment.
a. Compare: Joyce v. San Francisco (N.D.C.A. 1994) - Status is intended to include char. such as age, race, gender, national origin, and illness. SCOTUS intended drug addiction to fall under the illness category as an illness that might be contracted involuntarily. While the homeless might not want to be homeless and they may be largely incapable of changing that condition, homelessness can be helped through social intervention. 

b. Harcourt uses these cases to talk about the disease model in general – disease model doesn’t clearly apply to drugs or alcoholism either.  After all there was a choice at T1 to use the first drugs or take the first drink.  We don’t punish people for having a disease but we might punish someone for acting in a way that endangers people. Don’t punish epilepsy, but punish people who have a propensity for grand mal seizures from driving cars.  
4. Johnson v. State (FL 1992) - Johnson gave birth to a son and a daughter after using cocaine (two different births). Cocaine passed to child during birth and for about a minute after through the umbilical cord. Cannot tell whether the cocaine passed through before or after birth, though child tested positive.  Convicted of delivering a controlled substance to a child.  Held – The court reversed.  Criminalizing Johnson’s one instance of taking cocaine, but maintaining that she could not be prosecuted for taking drugs at all other times of her pregnancy is unfair. The state clearly does not want to prosecute women for using drugs during pregnancy fear that addicts might simply avoid prenatal care in order to avoid fear of detection.
a. Is pregnancy a status or a condition?  Was Johnson prosecuted for the twin statuses of being an addict and for being pregnant?
b. Mens rea – she had the mens rea of getting high but she didn’t have a mens rea to harm her child.

c. The problem here, they are using the wrong statute.  The legislation did not intend for prosecutions based on this type of delivery.

d. It’s all about defining the crime – there is nothing wrong with prosecuting Johnson so long as the statute was properly defined ahead of time.  (See legality section below).

5. City of Chicago v. Youkhana (Appellate Court of IL, 1991) - Chicago ordinance makes it illegal for people reasonably believed to be in street gangs to loiter in public places. Applies to groups where one or more person is thought to be a gang member. Only applied to areas that are ridden with gang activities.  Held – An ordinance cannot be triggered by status – the statute criminalized a status as a gang member, and not any specific criminal activity.  Missing an actus reus.  
a. Counterargument - gang membership is different than disease because you voluntarily join a gang. Not imposed on someone against their will. The whole reason for joining a gang is criminal. Being a gang member necessarily entails criminal acts at each and every moment of existence.  Softer version is that loitering gang members are probably scoping out their next crime.
1. Problem – Why isn’t loitering just evidence that you are doing nothing?

B. Legality:  There can be no crime without law and no punishment without law.  (1) Criminal statutes should be understandable to reasonable, law-abiding people; (2) Criminal statutes should be crafted so as not to delegate basic policy matters to policemen, judges and juries for resolution on ad hoc or subjective bases; and 
(3) Judicial interpretation of ambiguous statutes should be based in favor of the accused – rule of lenity.  Justification for legality is based on fair notice.  
1. Keeler v. Superior Court (CA) – Keeler found out that his wife was pregnant with a baby that was not his.  He assaulted his ex-wife purposely in the abdomen and killed the fetus, which would have had a 75-96% chance of surviving at that gestational age.  Charged with murder.  Held – Legislature did not intend to apply killing a human being to the unborn.  It would violate the due process clause to apply the expanded definition retroactively. Need fair warning of the punishable act. Court applied rule of lenity, which serves as a tie breaker where there are two or more equally reasonable interpretations of a statute. 

a. Keeler had to know that he was committing a crime when he was stomping his wife – assault.  However, from a constitutional perspective, that is not enough.  The problem is, the legislature never said that feticide is a crime and is punishable by X.  
i. Judicial enlargement of the statute is outside of the separation of power.  

ii. We don’t care about whether Keeler himself knew if feticide was illegal.  Rather, we worry about people who figure out whether or not it is illegal and base their actions around that.  Fair notice.

b. Question of scientific progress – In 1850, when the homicide statute was adopted, there was no concept of viability.  Had they thought about viable fetuses, they probably would have included them in the homicide statute.  
2. City of Chicago v. Morales (U.S.) – Chicago gang congregation ordinance Held – reaches a lot of innocent conduct and gives discretion to the police to determine what constitutes loitering.  The “no apparent purpose” part is supremely subjective to the police on the scene.   Statute doesn’t punish the activities it is aimed at punishing, because drug dealing and establishing control are apparent purposes.  O’Connor - The ordinance could have been more narrowly construed to mean remaining in one place for the purpose of establishing control, intimidation, or concealing illegal activities. This would avoid the vagueness problems.  She doesn’t buy the fair notice issue because the police must order offenders to disperse.  Dissent – Scalia – There are lots of laws that prohibit activities that we used to be allowed to do freely for the sake of public order. The people of Chicago decided that giving up the right to loiter – which isn’t even a Constitutional right in his opinion – is a small price to pay to combat street crime. People are allowed to make choices about tradeoffs and striking down those choices is beyond the power of the Court.

a. Two problems:  (1) adequate notice – however, note O’Connor’s argument about dispersal orders and (2) vagueness.  People are never entirely sure how to conform behavior to the law.  This is due to vagueness – too much conduct falls under the statute and it is unclear when the police are going to enforce it.  
3. Papachristou v. Jacksonville (U.S.) - Vagrancy law punished many people including “rogues and vagabonds, common gamblers, common drunkards, common night walkers, thieves, pilferers or pickpockets, traders in stolen property, lewd wanton and lascivious persons, . . . common railers and brawlers, . . . habitual loafers, and disorderly persons.”  Held – Statute struck down because it was too vague to inform people of what the state commands or forbids.  Poor, minorities, and average householders wouldn’t know what conduct is forbidden and might inadvertently break the law.  No ascertainable standards of guilt.
4. State v. McKnight (SC Supreme Court) – Mother delivers stillborn baby.  Baby died because of Cocaine.  Charged her with homicide by child abuse.  Held – transferred mens rea for use of cocaine to the death.  Doesn’t violate due process because there was notice that fetuses are viable and you shouldn’t be taking cocaine while pregnant (everyone knows this). Dissent – should apply criminal abortion law instead of homicide by child abuse because the statute wasn’t meant to cover this type of activity.
V. Homicide:  Common law definition – the killing of a human being by another human being with malice aforethought.  Homicide is a result crime.  It is divided between murder and manslaughter.  Murder is the purpose to cause death through (1) intent to inflict serious bodily harm (2) extreme recklessness with respect to a serious risk of harm to someone else’s life, where the risky action is so unworthy or immoral as to suggest casual indifference to human life; (3) Felony murder – where death occurs where the risky conduct is so unworthy as to establish guilt of a serious felony.  Manslaughter is traditionally comprised of three types of unlawful killings:  (1) voluntary manslaughter – sudden heat of passion, (2) involuntary manslaughter – result of lawful act done in an unlawful manner without due caution and circumspection (criminally negligent); (3) misdemeanor-manslaughter
A. MPC § 210.2  Murder  (1) Except in 210.3(1)(b) cases, criminal homicide constitutes murder when: (a) it is committed purposely or knowingly; OR (b) it is committed recklessly under circumstances manifesting extreme indifference to value of human life. Recklessness and indifference are presumed if actor is engaged or is an accomplice in commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.  (2) Murder is felony of the first degree. 
a. Francis v. Franklin (U.S. 1985):  While escaping from a prison visit to the dentist, D went to Collie’s house to demand a car. Franklin pointed the gun at Collie when he demanded the car. Collie slammed the door and the gun went off. Bullet traveled through the door and killed Collie. Seconds later another shot was fired, which struck the ceiling of the home.  Held - The jury instruction improperly shifted the burden of proof for element of intent, by saying that the acts of person of sound mind are presumed to be the product of the person’s will. Intent is an independent element. Burden-shifting is unconstitutional, violates due process. Conviction overturned.
i. Two shots were fired. Shots were accidental. He also did not threaten to kill others. He simply let them go. The guy was desperate. He wasn’t getting the car.
b. United States v. Watson (D.C. 1985):  Watson, attempting to escape a police officer, entered an apartment overpowered the officer and grabbed the loose gun. He held the gun to officer’s chest and officer said for second time “It wasn’t worth it.”  2 of the girls in the apartment ran to the opposite end of the apartment.  Officer shot in chest, 30 – 60 inches from Officer’s body. Went to neighbor’s apartment and calmly made telephone call, plotting escape.  Held - To show premeditation, the government must show that a defendant thought about acting to take a human life and decided to kill before actually killing. However, no specific amount of time is necessary in order to demonstrate premeditation. The state must only show that the accused didn’t act impulsively, in the heat of passion, or in a frenzied manner. Because D initiated the struggle, grabbed the gun after the officer was immobilized, fired only one shot with good aim rather than a series of panicked shots, and had the goal of escaping on his mind both before and after the shooting he had reflected on his decision.
i. Some appreciable time must elapse between decision to kill and the actual killing. But the time elapsed might be as brief as a few seconds.
ii. Premeditation – requires thinking beforehand.  The court looks to the single shot as evidence of premeditation, as compared to multiple indiscriminate shots.  After all, Watson could have shot the officer in the leg to disable him and continue on the escape.
B. MPC 210.3  Manslaughter  (1) Criminal homicide constitutes manslaughter when: (a) it is committed recklessly; OR (b) homicide which would otherwise be murder is committed under influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse.  Reasonableness of such explanation or excuse determined from viewpoint of a person in actor’s situation under circumstances as he believes them to be.
a. The MPC has influenced the interpretation of reasonable person and juries are increasingly instructed to test the D’s reaction to a provocation by the standard of the ordinary person in the actor’s situation.  Normal human frailties but not abnormal human frailties can be shown in the heat of passion.  
b. Voluntary Manslaughter:  Heat of Passion/Extreme Mental or Emotional Disturbance Defense – Passion includes any violent, intense, high-wrought, or enthusiastic emotion.  Common law defense contains four elements:  (1) the actor must have acted in the heat of passion, (2) the passion must have been the result of adequate provocation, (3) the actor must not have had a reasonable opportunity to cool off, (4) there must have been a causal link between the provocation, the passion, and the homicide.  The MPC, unlike the common law, does not require a specific provocative act.  
i. People v. Berry (CA) – D claimed that he was provoked into killing wife because she taunted him with the details of an affair, telling him that she was pregnant by her lover and seducing him and leaving him hanging.  On the morning she was killed, D had waited all night to talk to V in the apartment. When she saw the D and strangled her.  D’s psychiatrist testified that V had a weird suicidal impulse in that she was goading the defendant to kill her so she wouldn’t have to commit suicide herself.  Held - Rachel’s taunts and other conduct could have supported a finding that the defendant killed in “wild desperation induced by long continued provocatory conduct.”  Those two weeks with Rachel could have “aroused a passion of jealousy, pain, and sexual rage in an ordinary man of average disposition such as to cause him to act rashly from this passion.” 

1. People v. Valentine, citing People v. Logan: that the jury can decide whether the facts and circumstances surrounding a defendants conduct are sufficient to arouse the passions of the ordinary reasonable man. Reason must be of the sort that an ordinary person of “average disposition” would be liable to act rashly.
2. Do we allow a heat of passion defense because, in some sense, we hold the victim responsible for the provocation?  Is it a partial justification or instead, is it a partial excuse for homicide?
a. Modern answer – the legal system recognizes sudden weakness or infirmity of human nature and when someone kills in the heat of passion, he is less blameworthy than someone who kills in the absence of such influence – partial excuse.
b. Criticisms – (1) no deterrence – doesn’t teach people to learn self-control in provocative circumstances; (2) mostly used by males
c. Cultural Norms and the Reasonable Person:  Who is the reasonable person?  The MPC has a highly subjectivized reasonable person standard.  “From the circumstances as the actor believes them to be” shows more sympathy with the defendant. Putting jury much more in the shoes of the defendant.  Berry standard more objective than the MPC, so is relatively less pro-defendant.
i. People v. Wu (CA):  Helen Wu had an illegitimate son with Gary Wu.  Her son lived in the US with Gary while she lived in Macau.  While on a visit in the US, paternal grandmother and cousins said that Gary wouldn’t take good care of the son.  She also believed that Gary was only interested in her for her money.  After son Sidney told her that Gary mistreated him, she killed him and tried to strangle herself and then slit her wrist. Although her pulse and blood pressure were normal, Helen exhibited a decreased level of consciousness.  Claimed that murder occurred while she was unconscious (in a fugue state) and a cultural defense that her belief in the afterlife was very strong and that her actions would have been acceptable in China.  Held - Cultural background relevant to premeditation and deliberation.  Defendant was in an emotional crisis that was intertwined with her cultural background.
1. Constant tension in the criminal law between the fact that we are in some sense imposing cultural values to try to shape the way people act versus trying to respect something about the individual. 

2. The MPC takes into account individual deviations. However, we can’t go too far towards subjectivity or we will abandon the imperialist project.  

3. The reasonable person standard would be that of the reasonable person brought up in Chinese culture.

C. Involuntary Manslaughter – Criminal Negligence:  In Common Law, involuntary manslaughter is a crime where a breach amounts to more than mere, ordinary, or simple negligence that leads to death of the victim.  The MPC does not have criminal negligence as a mens rea for manslaughter.  Instead the MPC § 210.3(1)(a) includes recklessness (as well as EMED) as the mens rea for manslaughter.  If recklessness is extreme, it becomes murder under §210.2(1)(b)
a. MPC § 210.4  Negligent Homicide  (1) Criminal homicide constitutes negligent homicide when it is committed negligently. (2) Negligent homicide is felony in 3rd degree.  This is NOT manslaughter.
b. Unintentional Homicide occurs when death results as an unexpected consequence of negligence or inattention. 

c. Commonwealth v. Welanksky (MA 1944) – While nightclub operator Welansky was in the hospital, a fire broke out at his club.  Bar was over capacity. Five of the emergency exits were locked, blocked or obscured.  Held - The Commonwealth was not required to prove that the defendant caused the fire by wanton or reckless conduct. Instead, because fire in a public place is always a danger, it was enough to prove that the deaths resulted from a wanton or reckless disregard for the safety of patrons in the event of a fire from any cause. To differentiate wanton or reckless conduct from negligence, the grave danger to others must have been apparent and the defendant must have chosen to run that risk rather than alter conduct.  The violation of the statute was not negligence in itself, but evidence of negligence. Standing alone, it would not have warranted a finding of wanton or reckless conduct but it might be considered with other evidence.
i. Failure to provide exits was reckless conduct. To prove negligence, must have chosen to assume risk.
d. State v. Williams (WA 1971) - Husband and wife, low-functioning, ignorant, young Native Americans convicted of involuntary manslaughter.  Baby son William was ill and developed a gangrened tooth infection that led to fatal pneumonia.  Did not realize how sick he was, thinking he simply had a toothache. Afraid to take baby to doctor because they thought the welfare department would think that they had abused the baby because of his swollen jaw and would take him away.  However, they had taken the baby to the doctor in the past and gangrene would have smelled.  Held – The Williams could be convicted of manslaughter because ordinary care (People v. Pierson) requires that a person contact a physician to promote the recovery of his child.  If the conduct of defendant does not measure up to conduct of a reasonably prudent person, ignorance, good intentions, and good faith aside, he is guilty of ordinary negligence and thus guilty of manslaughter if death results.
i. American Indian parents afraid to take child to doctor because they thought the doctor would infer that there was negligence or child abuse. Approximately 25-35% of all Indian children are placed in foster homes, adoptive homes, or institutions. Should we take that fact in consideration when we decide whether Bernice and Walter Williams are guilty of manslaughter or responsible in some way for the death of their child?
ii. If they would have taken the cultural considerations into account, they may not have been found guilty, acknowledging that there was a problem with Indian children being taken away. Case could have been used to challenge the system.
iii. We don’t care whether or not they knew that the child was going to die. All we care about is whether or not a reasonable person would have known that the kid was going to die.
D. Felony Murder:  Broad Rule:  any death occurring during the course of a felony is murder.  
a. MPC § 210.2(1)(b) – extreme recklessness is presumed if the homicide occurs while the actor is engaged in, or is an accomplice in, the commission, attempted commission, or flight from one of the dangerous felonies specified in the statute.)  This is murder – recklessness manifesting extreme indifference to the value of human life.  
i. Predicate felonies in MPC:  robbery, rape, or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.  These felonies give a presumption that the defendant was murderously reckless with regard to the possibility of death.  That presumption is rebuttable by the defendant.
1. These are also the predicate felonies that are typically named in state statutes.  However, the felony murder rule is typically strict liability.  N.Y. has limited the doctrine to allow an affirmative defense if the person can prove that he did not (1) solicit, request, command, cause or aid in the homicidal act, (2) was not armed with a deadly weapon, (3) had no reasonable ground to believe that any other participant was armed, and (4) had no reasonable to believe that another participant intended to engage in such conduct.
ii. Some states are more vague and refer to any felony dangerous to human life or along with enumerated felonies, state that any other forcible felony or any felony involving a deadly weapon is included.
1. Merger or Independent Felonious Purpose Doctrine:  Where unspecified, the predicate felony must not be one involving personal injury.  Instead must have a purpose other than inflicting harm.  Therefore manslaughter, and generally assault or mayhem, are not predicate felonies for felony murder.  
2. Inherently Dangerous Felony Rule:  Felony can only be used as the basis of a conviction if the defendant was engaged in a felony that created a serious risk of death.  This limit has two variations: (1) dangerous as defined in the abstract by the statute and (2) dangerous as perpetrated.   
iii. Critique:  Defeats marginal deterrence:  The rule gives robbers no incentive not to kill their victim because they are going to get hit with murder anyway if a death occurs.   
b. People v. Stamp (CA 1969):  Ds robbed an office, armed with a gun and a blackjack.  Honeyman, one of the workers complained that his heart was pumping too fast. 2 minutes after the police arrived, he collapsed and was pronounced dead on arrival at the hospital.  Honeyman was overweight and had arthereosclerosis.  Held - A felon is strictly liable for all killings that he and his accomplices commit in the course of a robbery.  A felon is strictly liable for all killings that he and his accomplices commit in the course of a robbery.
i. Under the felony murder rule, it does not matter if the killing is unplanned or accidental. The doctrine itself presumes malice from the felonious act that is dangerous to human life. The homicide need not be actively committed to perpetrate the felony.
ii. Harcourt:  We apply greater punishment to those cases where, by complete accident, there is a horrible consequence. This is an argument that builds around arbitrariness. 
E. Capital Murder and the Death Penalty:  Current death penalty debate intersects with the fifth amendment – no person shall be deprived of life without due process – and the 8th amendment proscription of cruel and unusual punishment.  The automatic death penalty had a paradoxically lenient effect where jurors would acquit simply to avoid a death sentence because they felt that a particular defendant didn’t deserve such a harsh punishment. Initially, the transition was to allow the jury to vote on both guilt and the death penalty in the same deliberation. This system lasted until about 1972.  Evolution:
a. McGautha v. California – (U.S.1971) – A petitioner unsuccessfully argued that the standard-less jury discretion schemes violated the due process clause of the 14th amendment. Justice Harlan believed that the Court shouldn’t force state legislatures to devise guiding rules for the death penalty because the visceral reaction guiding the death penalty could not be reduced to legal rules.

b. Furman v. Georgia – (U.S. 1972) – Court rejected Harlan’s warning and held that as death penalty schemes operated, they were unconstitutional. The result was that states could restore the death penalty only if the new laws are so restricted or guided jury restriction to remove the arbitrary and discriminatory defects that the plurality decried. 

i. Major death penalty approaches post –Furman
1. Mandatory death penalty statutes which were struck down in Woodson.

2. Pyramid statutes (e.g. Georgia) – narrowing function. Takes all categories of murder and limits those to 1st degree murder and further to cases with aggravating circumstances. Only then can the jury decide if the person should be sentenced to death. At the last stage, there is total discretion in that the jury would not receive guidance once they reached that stage. 

3. Weighing statutes – e.g. Alabama, MPC – list of aggravating circumstances and a list of mitigating circumstances. Jury instructed of what those are and have to weigh the two against each other. You can’t do bean counting – have to look at the totality. Qualitatively weigh them.

4. Special Questions Statutes – e.g. Texas – Given a list of questions such as, was it intentional? Does the defendant have a likelihood of future dangerousness? If the jury responds yes to the three or four questions, the person is sentenced to death. 

c. Gregg v. Georgia – (U.S. 1976) – Court determined whether new statutes solved the Furman problem. Court rejected the argument that the death penalty violated the 8th amendment so long as it comported with “evolving standards of human decency.” Looked to public action – particularly rapidity with which states fixed death penalty laws after Furman – as evidence of support for the death penalty. Court argued that the death penalty did not violate human dignity because it could serve legitimate retributive and deterrent purposes. Court also upheld the guided discretion statutes as a satisfactory solution for the Furman problems. Georgia statute had created a separate sentencing that required juries to consider aggravating circumstances as well as identifying individual mitigating circumstances.

d. Woodson v. North Carolina – (U.S.) AND Roberts v. Louisiana –  (U.S. 1976) – Court struck down the automatic death penalty statutes. The court held that the 8th amendment required the respect of the individuality of criminal defendants. Pointed to the tendency of jurors to give “false acquittals” in some cases as heightening the arbitrariness of the death penalty.

e. Coker v. Georgia – (U.S. 1977) – The court held that the death penalty is only constitutional for murder and that death penalty is excessive for rape of an adult woman.

f. Lockett v. Ohio  (U.S. 1978) – Lockett was a getaway driver in a robbery when one of her accomplices accidentally killed the robbery victim.  Convicted of first degree murder.  Ohio death penalty law enumerated only 3 mitigating circumstances: victim helped cause own death, the defendant acted under duress, coercion, or extreme provocation, or the offense resulted from mental impairment.  Held - The Court held that an individualized decision is required for capital cases. For capital cases, requiring the courts to consider individual needs is far more important than it is in regular cases due to the non-correctable nature of capital punishment.   Thus the court could take into account Lockett’s minor role in the death as a mitigating circumstance when deciding on death penalty. 

g. Tison v. Arizona (U.S. 1987) – Gary Tison’s three sons helped Gary Tison and Randy Greenawalt escape from prison.  They armed the men and in their escape they lured the Lyons family to aid them with repairing their car. The Lyons were held hostage and after some contemplation (and listening to the Lyons beg for their lives), Gary Tison and Randy Greenawalt gunned the family down and left them to die in the desert.  A few days later, Gary Tison and one of the sons was gunned down in a police shootout.  Tison sons sentenced to death.  Held - The Tisons were eligible for the death penalty because their involvement was major and they acted in blatant, reckless disregard for human life in arming known murderers (one of whom had killed a guard in a prior escape), in assisting in stealing the car, and in rendering aid to the killers rather than the victims. Reckless involvement in activities that are known to gravely endanger life represents a highly culpable state that may be taken into account in capital sentencing when death results as a natural, albeit not inevitable, consequence.

i.  Distinguished from Enmund v. Florida (U.S. 1982), which held that the death penalty is disproportional to the crime of felony-murder when the defendant has only minor involvement in the crime. Very few defendants had been sentenced to death without intent to kill, constituting substantial evidence that American juries thought the death penalty was disproportionate to felony-murder simpliciter.  Grounds – the greater the participation, the more you can infer reckless indifference to human life.  Unlike Edmund, where D was a getaway driver, Tisons were not tangentially involved in the killings. 
F. McKleskey v. Kemp (U.S. 1987) – McKleskey is a black man who kills a white victim.  Cited Baldus study on the impact of race on capital punishment.  After looking at 39 nonracial variables, defendants who kill white victims were 4.3 times more likely to receive a death sentence as those who kill blacks. Overall, black defendants were 1.1 times more likely to receive the death penalty.  Held – The court refuses to accept the Baldus study, saying that at most, the Baldus study indicates a discrepancy that appears to correlate with race.   But it is not the major systemic defect that Furman proscribes.  “We decline to assume that what is unexplained is invidious.”  

a. One way of understanding the court is that you need a much bigger risk. Or, alternatively, the court may be saying that even while accepting the validity of the study we do not know how to interpret the 4.3.  For example, it is possible that the numbers do not take into account change. Some of the data was collected in the 1970s.  It doesn’t necessarily mean that the same situation applies today.
b. MPC § 210.6   Sentence of Death for Murder:  

(1) Death Sentence Excluded: When D is guilty of murder, Ct shall impose sentence for 1st degree felony if it is satisfied that:  (a) none of aggravating circumstances in (3) was established by evidence or will be established if further proceedings are initiated  OR (b) substantial mitigating circumstances, established by evidence at trial, call for leniency; OR  (c) D pleaded guilty to murder in 1st degree; OR (d) D was under 18 at the time of crime; OR (e) D’s physical or mental condition calls for leniency; OR (f) although evidence suffices to sustain verdict, it does not foreclose all doubt respecting D’s guilt. 

(2) Determination by Ct or by Ct and Jury: Separate proceeding to determine whether D should be sentenced to death. Evidence may be presented as to any matter that Ct deems relevant to sentence, including but not limited to circumstances of crime, D’s character, background, history, mental and physical condition and any aggravating or mitigating circumstances. There must be at least one aggravating circumstance and no mitigating circumstances. 

(3) Aggravating Circumstances: (a) Murder committed by convict under sentence of imprisonment.  (b) D was previously convicted of another murder or of felony involving use or threat of violence to person.  (c) At time murder was committed, D also committed another murder. (d) D knowingly created great risk of death to many persons.  (e) Murder committed while D was engaged or was an accomplice in commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary or kidnapping.  (f) Murder committed for purpose of avoiding or preventing a lawful arrest or effecting an escape from lawful custody.  (g) Murder committed for pecuniary gain.  (h) Murder was especially heinous, atrocious or cruel, manifesting exceptional depravity. 

(4) Mitigating Circumstances:  (a) D has no significant history of prior criminal activity.  (b) Murder was committed while D was under influence of extreme mental or emotional disturbance.  (c) V was participant in D’s homicidal act or consented.  (d) Murder committed under circumstances which D believed to provide a moral justification or extenuation for his conduct. (e) D was an accomplice in a murder committed by another person and his participation in homicidal act was relatively minor.  (f) D acted under duress or under domination of another person.  (g) At time of murder, D’s capacity to appreciate criminality [wrongfulness] of his conduct or to conform his conduct to requirements of law was impaired as a result of mental disease or defect or intoxication.  (h) D’s youth at time of crime.
VI. Rape:  Blackstone common law definition:  Carnal knowledge of a woman forcibly and against her will.  This leads to questions such as: What is force? What is nonconsent? In stranger rape cases nonconsent and even force are presumed. When it is non-strangers, the defendant will not use or threaten violent force unless he encounters resistance.    Rape, unlike other crimes, typically has an act requirement on the part of the victim.  

A. Elements of Second Degree Rape (MPC):

1. Sexual intercourse, broadly defined (§ 213.0(2))
2. by a man with a woman not his wife
3. by force OR
4. by threats of serious physical harm or kidnapping to the victim or a third person.
· Basic rape also includes cases where the actor uses drugs to impair the woman’s ability to appraise or control or conduct to resist, or where the male has sex with an unconscious female or with someone under 10.
· First Degree Rape:  Same elements of second degree rape plus (1) the actor inflicts serious bodily harm on anyone OR (2) the complainant wasn’t a voluntary social companion who had previously permitted him sexual liberties.
B. MPC § 213.1 Rape and Related Offenses: (1) Rape: A male who has sexual intercourse with a female not his wife is guilty of rape if: (a) he compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone; OR (b) he has substantially impaired her power to appraise or control her conduct by administering w/o her knowledge drugs, intoxicants, or other means for purpose of preventing resistance; OR (c) female is unconscious; OR (d) female is less than 10 years old. Rape is 2nd degree felony, unless (i) in intercourse actor inflicts serious bodily injury upon anyone, OR (ii) V was not voluntary social companion of actor upon occasion of crime and had not previously permitted him sexual liberties, in which case offense is 1st degree felony.
· The MPC still retains gender distinctions.  Only a male can be a rapist and only a female can be the victim.

· Affirms the general principle that nonconsensual intercourse with a spouse is not rape.  In § 213.6(2), the MPC applies the marital exemption to domestic partners, but says that the exemption does not appy to spouses who are living apart.

· MPC defines rape in terms of a male’s acts of aggression or overreaching, rather than in the negative terms of a female’s lack of consent.  Focus on objective criteria – particularly the objective manifestations of aggression by the actor – rather than trying to decipher his state of mind concerning the complainant’s consent.

· The MPC § 213.6 requires prompt complaint – rape charges can only be filed within 3 months.

· MPC provides degrees for rape and adds new crime of gross sexual imposition.  Rape is a general intent offense.  Specific intent to have nonconsensual intercourse is not an essential element of the crime.  
§ 213.1 (2) Gross Sexual Imposition: Male who has intercourse with female not his wife commits 3rd degree felony if: (a) compels her to submit to any threat that would prevent resistance by a woman of ordinary resolution; OR (b) knows that she suffers from mental disease or defect which renders her incapable of appraising nature of conduct; OR (c) knows that she is unaware that sexual act is being committed upon her or that she submits b/c she mistakenly supposes that he is her husband.
· MPC includes nonviolent but nonetheless coercive threats, such as economic loss, provided that the threat would induce a woman of ordinary resistance not to resist.
· Does not include offers of benefits.

C. Traditional Rape Laws Under the Common Law: Traditionally, there were a lot of special requirements for rape prosecutions: (1) Conviction could not rest solely on victims’ uncorroborated testimony, (2) Complaint to police must be promptly made, (3) victim’s past chastity was relevant to determine credibility or consent, and (4) cautionary instructions were made to juries that rape complaints are easy to fabricate.  
1. Elements of Common Law Rape
a. The defendant had sexual intercourse (narrow definition)
b. With a woman not his wife
c. Using physical force or the threat of force
d. Without her consent
e. Spousal immunity:  At common law a man could not rape his wife.
2. Brown v. State (WI 1906) – “Prosecutrix” was crossing the path, as was habitually done, over the defendant’s father’s farm. She addressed Brown and he stopped working. He seized her, pushed her to the ground and forced himself on her. She requested that he let her go, trying to get away, pulling at grass and screaming. He clamped his hand over her mouth to shut her up.  Held – Utmost Resistance, even in non-stranger rape cases.  “Resistance is opposing force to force, not retreating from force.”  
a. At the time, rape was a defense against fornication.  All forms of non-marital sex were regulated.  Women had a choice between submitting to fornication charges or prosecuting for rape.
b. Problems with this case – size differential.  Why aren’t screams considered resistance?
3. People v. Dohring (NY 1874) – D locked V in a barn and raped her.  Held - “the resistance must be up to the point of being overpowered by actual force, or of inability from loss of strength longer to resist or from the number of persons attacking resistance must be dangerous or absolutely useless, or there must be fear of duress or death…” Woman must use all of her powers of resistance. Otherwise you’d question why a woman wouldn’t struggle as much as she could and must thus assume that she wasn’t entirely reluctant. 
a. Utmost Resistance:  Must resist attacker until exhausted or overpowered.
b. Estrich – the utmost resistance rule unfairly disadvantaged women who chose to rationally submit to an assailant’s advances when threatened with violence.  
4. Anne Coughlin – Woman had to prove (1) that she committed no actus reus, (2) that she lacked the mens rea for fornication or adultery, or (3) that she submitted under duress.  She also needed to summon all her effort and determination to prove that it was against her will. Duress must show that she was subject to serious force. Resistance is standard.
5. People v. Dorsey (NY 1980) – 5’7” 200 lb. D entered elevator with 5’0” V and caused the elevator to stop.  Told her to take her clothes off. When she didn’t respond, the defendant repeated his demand. Complainant complied and she was raped and sodomized for the next 10 to 15 minutes.  Held – V could have reasonably concluded that she faced immediate death or serious physical injury, even if the defendant did not expressly threaten her because the assailant was much larger, she was trapped in a stalled elevator and she could have reasonably concluded that he had a weapon. There was an implied threat that made the complainant afraid. The defendant’s act of manipulating the elevator button was a physical act directed against the complainant. That, coupled with his size, was enough to constitute physical force. 

a. V only needed to offer as much resistance as was reasonable to the circumstances.  
b. Reasonable and Earnest Resistance:  Requires earnest resistance to establish that an act of sexual intercourse was without consent and by force or that the resistance was reasonable under the circumstances.
D.  Real Rape?  Although acquaintance rape cases are easier to locate the offenders, conviction is much more difficult. Refusal to charge “technical” rape is typical. Juries also tend to be prejudiced against the prosecution in rape cases and they tend to be sympathetic towards the defendant if there is contributory behavior such as hitchhiking, dating, and talking to men at parties. Juries have been concerned as recently as the 1970s by women’s failure to defend their honor. (Estrich).  
1. People v. Barnes (CA 1986) – Neighbor refused to let V go home after she indicated her intent to leave from early in her visit.  She believed she was locked in the house and after he threatened her and flexed his muscles, she pretended to consent to sex as a way to go home.  Held – Her fear of physical violence if she did not submit to sexual intercourse was reasonable and genuine. A reasonable juror could have concluded that her subsequent act of exchanging kisses was part of her effort to avoid violence through simulating reciprocation.
a. The complainant’s conduct must be measured against the degree of force manifested and in light of whether the fears were genuine and reasonable.  A reasonable person should know that the force or threat of force that was administered such that it would bring about a freeze response was unreasonable.

b. Lower mens rea required:  Rather than intent to have nonconsensual intercourse, the accuser was negligent (or possibly reckless) with regard to Barnes’ consent.

2. State v. Alston (NC 1984) - Cottie Brown and Alston had been involved in consensual sexual relationship for 6 months. Often fought. Sometimes she enjoyed sex; sometimes she submitted to accommodate him. He hit her. She left him. One month later, Alston found her in front of school she attended. He used verbal and physical force to demand to know where she was living. She told him it was over. He reasserted his right to sex; they walked to a friend’s house where they previously had sex. She did not ask passersby or the friend for help. She was left alone for a while, but made no attempt to leave. The friend left. Alston proposed sex. Brown said she didn’t want to. She complied with his directions to undress and have sex. Brown filed police report. Two days later, they had sex again. Brown said she enjoyed that encounter.  Held – While general consent to intercourse can be withdrawn at any point prior to penetration, the victim still needs to resist the sexual intercourse. General fear is not sufficient to show that the defendant used force.
a. Actus reus:  Sexual intercourse plus specific and immediate force plus nonconsent.

b. Mens Rea: Intent to engage in sexual intercourse through force plus knowledge of nonconsent.

c. This case deals with rape in the context of an abusive relationship.  The force element was part of the nature of their relationship. Because of their history of violence, you could say that there is no way that someone in that position could have willingly consented to sex. Or you can say that the accuser has to show a direct connection between the threats of violence and the act of sexual intercourse. Untenable to say that she gets to decide when to flip the switch, that one day it is nonconsensual but two days later it is consensual and that when she accommodated him it was consensual.

d. Estrich - sees this as the problem of applying the male definition of force. The court paradoxically said that sexual intercourse was without the woman’s consent but that there was no force. They couldn’t understand the woman’s reaction of crying, which apparently is a common reaction to rape. Estrich said that the court should have taken into account the fact that the victim had been in an abusive relationship with the defendant. The focus remained on the victim. 
3. State v. Smith (CT 1989) – T and a girlfriend went to a bar where the met Smith and another man. Went to dinner. All agreed to go back to Smith’s house, but girlfriend and other man never showed. Smith and T watched TV, talked. Smith began making advances; T declined, spit on him, kicked. “He told me he could make it hard on me, or I could make it easy on myself, which I finally decided was my best bet.” T submitted to vaginal intercourse. After, Smith said he knew T thought she had been raped, but that she couldn’t prove it and had enjoyed it. She gave him made up number, left her pink cigarette lighter under couch for proof. Had cab take her straight to police.  Held – The court held that jury could properly have found that T’s words and actions could not have constituted consent. She expressly declined his advances, she spat in his face and tried kicking him. She only gave in after the defendant when he said that he could make it hard for her if she continued to resist.

a. Objective standard:  Court evaluates how her behavior would have been viewed by a reasonable person.

b. Mens Rea: Nonconsent with Negligence.

4. State Ex. Rel. MTS (NJ 1992) - C.G., 15, was living with her mother and several other people, including M.T.S., 17, and his girlfriend. C.G. went to sleep wearing clothes. M.T.S. had told her he was going to make a surprise visit to her bedroom, but she testified she thought he was joking. C.G. went to bathroom at 1:30 a.m. and M.T.S. was outside her bedroom. She fell back to sleep, work with M.T.S. on top of her, her underpants and shorts removed, penetrating her. C.G. testified she slapped him and told him to get out, but did not scream. At 7 a.m., she told mom. They filed complaint. M.T.S. testified that he and C.G. were good friends whose relationship had been escalating, that she was an active participant and didn’t complain until the 4th time he thrust into her, at which point he stopped immediately. Then she hit him.  Held - The victim is no longer required to resist and therefore need not have said or done anything to make penetration illegal. Sexual assault does not require physical force in addition to what is necessary for penetration because the legislature has eliminated any consideration for whether the victim resisted or expressed nonconsent. 

a. NJ Court wants affirmative consent.  Mens rea – the defendant had to reasonably believe that he had affirmative permission for the specific act.  The defendant himself knew that she didn’t consent. If it were recklessness, he had to consciously disregarded a high probability that he hadn’t given consent Negligence – disregarded the possibility that she wasn’t consenting.
5. Commonwealth v. Fischer (PA 1998) - Victim and defendant were freshmen in college. A couple hours before incident, went to Fischer’s dorm room and engaged in intimate conduct, though they differ as to how intimate. Fischer says rough sex and fellatio; victims says kissing and fondling. They met again in Fischer’s dorm room. Victim testifies Fischer locked the door, pushed her on the bed, forced oral sex, struggled with her, blocked her from leaving. She struck him in the groin and escaped. Fischer testified she told him they would have to be quick, that when she said no, he said “no means yes”, that she wanted it rough like their earlier encounter, that he withdrew when she insisted she didn’t want sex but that they continued to kiss and fondle. Then she left, got medical attention. Friends testified that she was nervous and upset. Fischer argues good faith belief in consent.  Held – The court held that although the jury could have been instructed about mistake of fact, the rule could not be applied retroactively.

a. Mistake of Fact defense:  If a male genuinely and reasonably believes that a female is consenting, then he is acting without moral culpability.  

E.  Marital Rape:  Sir Matthew Hale said that a “husband cannot be guilty of rape committed by himself upon his lawful wife.  This marital rape exception was part of the original definition of rape.  MPC (above) includes a relaxed form of the marital rape exception. There are four main reasons for the marital rape exception: (1) wife gave irrevocable consent to sex through marriage or the wife is the husband’s property, (2) protection of marriage – we don’t want the state intruding in private affairs (if it is a marriage worth saving, there won’t be physical and sexual abuse, however), (3) protection of the husband in divorce proceedings so that the wife can’t take unfair advantage (but what about assault or battery?), (4) rape in the context of marriage is a less serious harm.  Today, most states have a partial exception whereby marital immunity does not apply if the spouses are living apart.
1. People v. Liberta (NY 1984) – Denise and Mario Liberta married, had child, separated. Denise has order of protection. Mario has limited visitation, which he misses, then calls Denise to reschedule. She agrees, but refuses to be alone with him. He and a friend pick up Denise and kid, take them to Mario’s hotel, then the friend leaves. Mario rapes Denise with son watching. She goes to hospital, the next day swears out rape complaint. Mario isn’t covered by marital rape exemption b/c separated. Convicted. He appeals, challenging equal protection b/c married men can rape.  Also offered the argument that the statute violates equal protection because it burdened some males and not all males – all but those covered by the marital exemption.  Held - The court held that this exemption is irrational because it is based on archaic notions about consent and property rights.

F.  Evidentiary Reforms:  Hale cautioned that rape “is an accusation easily to be made and hard to be proved and harder to be defended by the party accused, though never so innocent.”  

1. The Corroboration Requirement:  Early common law did not require that the charge of rape be supported by evidence other than the complainant’s testimony.  However, some states instituted a corroboration requirement whereby no person can be convicted of rape upon the uncorroborated testimony of the alleged victim.  The MPC also doesn’t allow a defendant to be convicted of rape solely on the testimony of the complainant.  

a. MPC § 213.6(5) Testimony of Complainants – No person shall be convicted of any felony under this article upon the uncorroborated testimony of the alleged victim.  Corroboration may be circumstantial . . . jury shall be instructed to evaluate the testimony of a victim . . . with special care in view of the emotional involvement of the witness and the difficulty of determining the truth with respect to alleged sexual activities carried out in private.

b. Critics of the corroboration rule argue that rape victims should be treated like any other crime victims and not be held to a higher standard of credibility.

c. Contrary to the MPC, most states have done away with the corroboration requirements for rape, although a few states still require it in some form.

d. Davis v. State – a 1904 case said that a man cannot be convicted of rape on testimony alone. There must be some corroborating evidence in order to avoid false accusations. Jurors tend to let indignation over the idea of rape get in the way of better judgment because of reverence for chastity of women.

i. Accuser was a sickly woman who possibly couldn’t resist because of her illness. She didn’t report the attack to neighbors because she wanted to tell her husband first.

e. State v. Anderson – A 1965 case where a father was convicted of committing incest with his daughter. The Appeals court, in reversing said that a female inevitably reports the complaint to someone else. Cited the Wigmore treatise, that the unchaste mentality leads to the narration of imaginary sex incidents. 

2. Rape Shield:  Rape shield laws are designed to reduce the risk of prejudice to rape victims by prohibiting in most circumstances the admission of evidence about past sexual behavior or a victim’s reputation for lack of chastity.  This is to avoid placing the victim on trial with the defendant.
a. Federal Rule of Evidence 412
(a) Evidence of past sexual behavior inadmissible.

(b) Exceptions – May be admitted only if

1) Evidence offered to prove that someone else was the source of semen, other physical evidence or injury.

2) Evidence of specific instances of sex with the defendant when offered to prove consent.

3) Evidence where circumstances would constitute a violation of the constitutional rights of the defendant if not offered.

3. Antioch College Policy: Affirmative definition of what constitutes sex and consent, rather than making it everything that is not rape. Requires verbal consent, silence is not enough. No force, drugs, drinking, to obscure consent.  
VII. Justification and Excuse:  Justification and excuse are two categories of criminal defenses for conduct that is ordinarily criminal, but which under special circumstances is not wrongful or can be excused.  A justification is when a person is justified in using force when he correctly believes that the force is necessary to prevent imminent unlawful harm and excuse is when a person reasonably but incorrectly believes that the use of force is necessary.  There are four prongs along which justification and excuse can be distinguished:

· Wrongdoing – Under justification, the actor has advanced a social interest and has thus done no wrong. Under excuse, circumstances so limited voluntariness that the actor is not morally blameworthy or could not have been deterred. Excuse denies a particular actor’s responsibility for an act.

· Legality – Under justification, there is a tension between the discretion for judging conduct and the obligation to inform the public of what is legal. Identifies situational exceptions to an overly broad rule. Under excuse, the actor is unable to make a responsible choice under the circumstances.

· Burden of Proof – the Prosecutor is often required to bear the burden of proof that the actor did anything wrong.

· Third Parties – Third parties can assist and cannot interfere with justified conduct. But third parties may not assist or interfere with conduct that is excused but wrongful unless the third party also has an excuse. 

Elements:  D acting (1) under extraordinary pressure, (2) from which there is (or appears to him to be) no reasonable escape, (3) to do something that involves injury to his or another’s person or property, and that, in the absence of the emergency, would clearly be criminal (although the defendant may not recognize or know what). 
Spectrum of Possible Standards for a Self-Defense Defense:
---------------------------------------------------------------------------------------------------
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A.  MPC § 3.04 Use of Force in Self Protection:  
(1) Use of Force Justifiable for Protection of the Person: Subject to provisions of this § and §3.09, use of force upon or toward another is justifiable when actor believes that such force is immediately necessary for purpose of protecting himself against use of unlawful force by such other person on present occasion. 
(2) Limitations on Justifying Necessity for Use of Force  (a) Use of force not justifiable under this §:  (i) to resist an arrest that actor knows is being made by peace officer, although arrest is unlawful; OR  (ii) to resist force used by occupier or possessor of property or by another person on his behalf, where actor knows that person using force is doing so under claim of right to protect property, except this limitation shall not apply if:  (1) actor is public officer;  OR  (2) actor has been unlawfully dispossessed; OR (3) actor believes that such force is necessary to protect himself against death or serious bodily harm.  (b) Use of deadly force not justifiable unless actor believes that such force is necessary to protect himself against death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat; nor is it justifiable if:  (i) actor, with purpose of causing death or serious bodily injury, provoked use of force against himself in same encounter; OR  (ii) actor knows that he can avoid necessity of using such force with complete safety by retreating or by surrendering possession of a thing to person asserting claim or right thereto or by complying with demand that he abstain from any action that he has no duty to take, except that:  (1) actor is not obligated to retreat from his dwelling or place of work, unless he was initial aggressor or is assailed in his place of work by another person whose place of work actor knows it to be; AND (2) a public officer justified in using force in performance of his duties is not obliged to desist from such efforts to perform such duty, effect such arrest, or prevent such escape b/c of resistance or threatened resistance by or on behalf of person against whom such action is directed.  (c) Except as required by (a) and (b), person employing protective force may estimate necessity thereof under circumstances as he believes them to be when force is used, w/o retreating, surrendering possession, doing any other act which he has no legal duty to do or abstaining from any lawful action.
· There are three main deadly force rules in the MPC: (1) If D did not start the unlawful conflict, he may use deadly force against V if he believes that such force is necessary to combat an unlawful deadly assault by V if D has retreated, D knows of no safe place to retreat, or D was at home or at his place of work and V is not a coworker; (2) if D did start the unlawful conflict he did so without the purpose of provoking a deadly conflict; and (3) D may not kill V in self-defense if he started the conflict with intent to cause death or great bodily harm unless he withdraws from the conflict.

· MPC recognizes an imperfect defense whereby D can be prosecuted with a lesser offense with a mens rea of negligence or recklessness if he makes a mistake of fact.

B.  MPC § 3.09 Mistake of Law as to Unlawfulness of Force:  

(1) Justification defense in 3.04 through 3.07 unavailable when: (a) actor’s belief in unlawfulness of force or conduct against which he employs protective force or his belief in lawfulness of an arrest which he endeavors to effect by force is erroneous, AND (b) his error is due to ignorance or mistake as to Code provisions, any other provision of criminal law or law governing legality of an arrest or search.

(2) When an actor believes that use of force upon or toward another is necessary for any purpose for which such belief would establish justification under 3.03 through 3.08 but actor is reckless or negligent in having such belief or in acquiring or failing to acquire any knowledge or belief which is material to justifiability of his use of force, justification afforded by those § unavailable in prosecution for an offense for which recklessness or negligence suffices to establish culpability.

(3) When actor is justified under 3.03 to 3.08 in using force upon or toward another but he recklessly or negligent injures or creates a risk of injury to innocent persons, justification afforded by those § unavailable in prosecution for such recklessness or negligence towards innocent persons.
· The MPC is drafted in terms of the actor’s subjective belief in the need to use force.  The need doesn’t need to be reasonable.  However, if he is reckless in bringing about the situation or in evaluating the necessity in using force, then he is liable for a crime with recklessness or negligence as the mens rea.
1. Battered Women’s Syndrome:  BWS describes a state of low self-esteem and learned helplessness that battered women experience as the result of their inability to prevent abuse.  Evidence used to enhance D’s credibility and explain to jurors why D subjectively believed that the decedent was about to kill her (when he might have been asleep or otherwise passive) and to demonstrate that this belief was objectively reasonable to a person suffering from the syndrome.  
a. The Sleeping Batterer – There has been mixed reception for a BWS defense when the husband is sleeping at the time.  It poses problems for the imminent-threat requirement of a traditional self-defense claim.  
i. State v. Norman – The NC Supreme Court held that the defendant was not faced with a choice between killing her husband or being killed or seriously injured. When husband was sleeping defendant could have resorted to other means to prevent the abuse. Problem with applying BWS as a perfect self defense would legalize wives killing husbands on the basis of probability of future assaults. Public policy interest in not having homicidal self-help become a lawful way to resolve abusive marriages.
ii. State v. Stewart – Defendant suffered physical and sexual abuse but was indecisive about how to respond to it. Kansas Supreme Court held that she wasn’t entitled to the self defense instruction because there was no imminent danger. There was ample opportunity for her to leave and a sleeping spouse is not imminently dangerous.
b. Battered Wife Contractor – Courts have universally rejected BWS when wives use the defense in cases where she has hired a contract killer.  In People v. Yaklich the Washington Supreme court held that it would be poor public policy to allow battered wife to escape punishment under self-defense while convicting the hitmen who actually killed the husband.
c. State v. Leidholm (ND 1983) - Janice and Chester Leidholm had a very violent marriage. Both parties abused alcohol.  On the day of the killing, the parties were fighting. Chester violently pushed her away from the phone when she tried to call the sheriff.  Chester told Janice she could leave in the morning, but earlier in the day, he had prevented her from staying with her daughter.  Chester was sleeping and Janice got out of bed, got a knife, and stabbed Chester. Most knives were hidden from Janice because she had tried to kill herself in the past. The car keys were hidden because both parties were drinking. Held - Court applies the subjective rule. Under the objective rule, a reasonable person must have to believe that conduct is justified, either correctly (justified) or incorrectly (excuse). Under the subjective standard, the person’s unique situation is taken into account – question of whether the circumstances are “sufficient to induce in the accused an honest and reasonable belief that he must use force to defend himself against imminent harm.”
i. Court defines a subjective test of reasonableness: (1) D has to genuinely believe that she is at risk, (2) D’s belief has to be reasonable (at least some objectivity), (3) D must be non-negligent and non-reckless, and (4) When asking if a belief is reasonable, must be from the perspective of the accused.
ii. Essentially, the court looks to reasonableness as from the perspective as someone who has been subjected to the same type of abuse and who suffers from BWS.

2. Defining the Reasonable Person Standard:  The right of self-defense is not based on an objective reality (whether the person about to be killed represents a real threat to the life of the actor), but it is not based solely on the actor’s subjective impressions, either.  A person may only defend himself if he subjectively believes that deadly force is required and a reasonable person would also believe that it is appropriate under the circumstances.  
a. People v. Goetz (NY 1986) - Bernhard Goetz had been previously assaulted. Boarded subway train carrying an unlicensed pistol.  Four teens from the Bronx were on the subway. They were not armed, except for screwdrivers that they intended to use to steal from video machines.  Demanded that Goetz give them $5. Goetz responded by shooting the teens. He shot one teen that he had missed so that he severed his spinal cord.   Goetz admitted that he had been injured in a mugging and that twice before he had used the pistol to scare away assailants.   Goetz admitted that he was shooting to kill.  Held - The Court held that an objective standard does not mean that circumstances facing the defendant cannot be taken into account. An individual cannot be allowed to set their own standards for permissible use of force, particularly when thought patterns are aberrational or bizarre.
i. What is the basis of the reasonable person in this case?  (1) The reasonable mugging victim?  (2)  The reasonable NYC subway user?  (3) The reasonable racist?  To what extent should race, age, sex, body language, and or apparel of V be taken into account when determining whether deadly force was necessary?

ii. Difference between Liedholm and Goetz – Liedholm relied on particularized understandings of her husband’s behavior whereas Goetz is relying on stereotypes.  At some point a defendant’s claim should not be a justification, but perhaps an excuse based on the fact that D is plagued with unusual mental or emotional characteristics.

C.  Necessity:  Necessity is a residual justification defense, a defense of last resort.  It legitimizes technically illegal conduct that common sense, principles of justice, and/or utilitarian concerns convince us is justifiable, but which is not dealt with – neither authorized nor disallowed – by any other recognized justification defenses.  Principle:  An actor should not be punished if he chooses the least harmful option. 
1. MPC § Justification Generally: Choice of Evils:  (1) Conduct that the actor believes to be necessary to avoid a harm or evil to himself or to another is justifiable provided that: (a) the harm or evil sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged; and (b) neither the Code nor other law defining the offense provides exceptions or defenses dealing with the specific situation involved; and (c) a legislative purpose to exclude the justification claimed does not otherwise appear plainly.  (2) When the actor was reckless or negligent in bringing about the situation requiring a choice of harms or evils or in appraising the necessity for his conduct, the justification afforded . . . is unavailable . . . for any offense for which recklessness or negligence . . . suffices to establish culpability.

· Elements of the Necessity Defense:  (1) actor must be faced with a clear and imminent danger, (2) D must expect as a reasonable person that his action will be effective in abating the danger that he seeks to avoid, (3) there must be no effective legal way to avert the harm, (4) the harm that D will cause by violating the law must be less serious than the harm he seeks to avoid, (5) the legislature cannot have weighed the competing evils against the actor, and (6) the defendant must come to the situation with clean, sometimes immaculate, hands.

· Some states limit the use of the necessity defense, even if the elements are proven, in three ways: (1) must be an emergency situation, (2) does not apply to homicide cases, (3) limited to protection of persons and property (a person cannot act to protect reputation or economic interests.)

2. People v. Unger (IL 1977):  Defendant charged with crime of escape from jail. While serving a sentence for auto theft, defendant was transferred to honor farm.  A few days after his arrival he was assaulted and sexually molested by three inmates that he named at trial.  After the attack he received numerous threats from other inmates.  On the day of the escape he was threatened over the phone with death if he reported the assault to prison authorities. He was also threatened by an inmate wielding a knife attempting to force the defendant to engage in homosexual activities.  Defendant said he left the honor farm to save his life and that he planned to return once he found someone who could help him.  None of these incidents were reported to prison officials because he feared reprisal.  He was apprehended two days later dressed in prison clothes.  Held – The court held that the defense of necessity rather than compulsion applied because compulsion is a defense in situations where D is under duress and necessity is when there is a choice between a serious assault and committing a crime. In this case, Unger chose to escape rather than submit to the homosexual assault. 
a. The court also looked to whether the Lovercamp conditions applied: (1) prisoner faced with specific threat in the immediate future, (2) no time to file complaint, (3) no opportunity to resort to the courts, (4) no evidence of force or violence towards prison employees or innocent people in the escape, and (5) prisoner immediately reports to proper authorities when he is safe from the threat. The court held that not all elements have to be present to make an affirmative defense of necessity. 

3. People v. Bordowitz (NY 1991):  Defendants charged with criminal possession of a hypodermic instrument.  Defendants had set up a needle exchange, aimed at giving IV drug users clean needles in exchange for dirty ones in the hopes of stemming HIV infection among that high risk population.  Can the defendants advance a medical necessity defense by showing that (1) the defendant reasonably believed that needle exchange was necessary to combat AIDS among IV drug users, (2) the benefits of the needle exchange outweigh the harm caused by violating the law, and (3) no other alternative is as effective as the needle exchange?  Held – A defense of necessity can be made in NYS to avoid an imminent public or private injury that is so serious that the desirability of avoiding the injury by violating the law is obvious under “ordinary standards of intelligence and morality.”  

a. Court defines defense of medical necessity.  
4. Commonwealth v. Leno (MA 1993): Defendant set up needle exchange, violating MA law against distributing hypodermic needles without a prescription.  Needles legally purchased in Vermont.  Cited HIV transmission as reason for needle exchange.  Held – The court held that because the danger is not imminent and was debatable and speculative, the necessity defense does not apply.
a. Rejected medical necessity defense, holding that necessity defenses only apply when (1) defendant is faced with clear and imminent danger, not just a debatable or speculative danger, (2) action will abate danger, (3) there is no legal alternative to abate the danger and (4) the Legislature has not acted to preclude the defense.
5. State v. Warshow (VT 1980):  Defendants protested in front of the main gate of Vermont Yankee, a closed nuclear power plant that was scheduled to be restarted.  The rally was designed to prevent workers from entering the plant and placing it back on-line.  Defendants wanted to present a necessity defense with evidence on the hazards of nuclear power plant operation.  Held – The court held that the long-range risks that the defendants wanted to cite do not presently endanger health and safety. The desire to foreclose chances and possibilities does not fill the imminent requirement.

a. Rejected necessity defense for civil disobedience because necessity defenses require: (1) emergency without fault of the actor, (2) imminent danger, (3) no reasonable opportunity to avoid the emergency, and (4) injury must be sufficiently serious to outmeasure the wrong.

b. Caveat – We can’t use hindsight – the fact that the generator did not melt down – to judge Warshow’s belief. Jury, under necessity defense, has to place itself in the situation of the person at that moment given the probabilities calculation.

c. Reasonableness test inscribed into the necessity defense such that the actual weighing has to be one that we as a political community agree about.  However, this presents a problem for the lunch counter situation in the segregationist South.  Harcourt disagrees with this majoritarian view and instead believes that we should embrace the necessity defense across the spectrum, provided they come up with a good argument. It allows for the “crazies” among us to do what they think is right even though they are a marginalized minority.

6. Alternative:  Jury Nullification.  Courts allow the evidence to be presented, don’t give a necessity defense, but in effect, they create a possibility for the jury to simply say, “not guilty” – we aren’t going to charge these people with trespass because they are engaging in a protest (Central America, anti-abortion protests).  Juries exercising nullification powers to express the conscience of a portion of a community.

D.  Duress:  Duress or coercion is a common law defense to criminal conduct.  A person will be acquitted of any offense except murder if the criminal act was committed under the following circumstances: (1) another person threatened to kill or grievously injure the actor or a 3rd party, particularly a near relative, unless she committed the offense; (2) the actor reasonably believed the threat to be genuine; (3) the threat was present, imminent, and impending at the time of the criminal act;  (4) there was no reasonable escape; and (5) the actor was not at fault in exposing herself to the threat.  (For comparison with Necessity, see Unger)
1. MPC, Duress § 2.09: 

(1) It is affirmative defense that actor engaged in conduct charged to constitute offense b/c he was coerced to do so by use, or a threat to use, unlawful force against his person or another, that a person of reasonable firmness in his situation would have been unable to resist.

(2) This defense unavailable if actor recklessly placed himself in situation in which it was probable that he would be subjected to duress. Defense also unavailable if he was negligent in placing himself in such situation, whenever negligence suffices to establish culpability for offense.

(3) Not a defense that woman acted on command of her husband, unless she acted under such coercion as would establish defense under this §.

(4) When actor’s conduct would otherwise be justifiable under 3.02, this § does not preclude such defense.
· Duress applies where someone orders another person to commit a crime.  However, this argument might apply to escape from intolerable prison cases above because in some jurisdictions, necessity can only apply to emergencies created by non-human forces.  Acquittals in the prison escape cases based on necessity and duress send two different messages – a necessity acquittal says that the escape was right or tolerable, whereas a duress acquittal says only that the escapee should not be blamed.

· MPC’s duress defense is broader than the common law in two significant ways:  (1) it abandons the common law requirement that D’s unlawful act be a response to an imminent deadly threat – can be the result of a prior use of non-deadly force and (2) the defense is generally applicable, even to murder prosecutions.  

· MPC, like the common law, only recognizes duress when unlawful force is applied and only when bodily integrity is threatened.
VIII. The Insanity Defense:  The insanity defense differs from necessity, duress, and self-defense (justification) in that almost all defendants who are acquitted on the basis of the insanity defense are immediately diverted into civil commitment.  The most widely used test is the M’Naughten rule, which asks whether the defendant was so mentally ill that he could not know either the nature or the quality of his act or its wrongfulness. By the 1960s many jurisdictions replaced the M’Naughten rule with the ALI test which broadened the knowledge question to whether the defendant had substantial capacity to appreciate the criminality of the conduct and whether the defendant had the capacity to conform his conduct to the law.  

· M’Naughten Rule:  Accused laboring under such a defect of reason, arising from a disease of the mind, that she: (1) did not know the nature and quality of the act that she was doing; or (2) if she did know it, she did not know that what she was doing was wrong.

· The word “know” can be interpreted narrowly (literal knowledge) or broadly (deeper knowledge).

· The phrase “nature and quality of the act” is a very narrow concept.  This prong is frequently omitted from jury instructions.

· Not clear what the word “wrong” means – could mean legally wrong or, it could mean morally wrong.  

· Some states that apply the moral-right-and-wrong standard apply the deific decree doctrine, either as an exception to the general rule or evidence as to D’s knowledge of the wrongfulness of her conduct.

· M’Naughten rule criticized as being restrictive.  

· Irresistible Impulse Rule:  To broaden M’Naughten, some states added a third prong – whether D at the time of the offense (1) acted from an irresistible and uncontrollable impulse; (2) she lost the power to choose between right and wrong, destroying her free agency; (3) D’s will has involuntarily been so destroyed, that her actions are beyond her control. 

· Hard to determine when people really have lost their volitional capacity.

· ALI (MPC) Rule:  § 4.01:

(1) A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality [wrongfulness] of his conduct or to conform his conduct to the requirements of the law.

(2) As used in this Article, the terms “mental disease or defect” do not include an abnormality manifested only by repeated criminal or otherwise anti-social conduct.

· ALI test uses the term “appreciate” rather than “know” in order to avoid the narrow interpretation in M’Naughten’s cognitive prong.

· Avoids the word impulse.

· Uses the phrase “lacks substantial capacity” to avoid the total incapacity requirement.

· Critics in favor of a broader test say that the ALI ties the hands of psychiatrists.  Those who favor a narrower test are critical of the volitional prong.  This test was widely adopted, and then rejected after Hinckley attempted to kill Reagan.

· Durham Rule Basic premise is that the mind of man was a functional unit and that if the defendant had a mental disease, his mind could not be expected to respond properly to threats of sanction, he was not a “fit” object of anger and blame and that he belonged in a hospital rather than a prison.  Looks for the causal link between the act and the mental illness.

A. Defining the Meaning of M’Naughten
1. People v. Serravo (CO 1992):  After reading the bible, Serravo stabbed his wife while she was sleeping. He called the police and told them that he heard an intruder. A few weeks after the stabbing, Serravo’s wife found letters admitting to the stabbing. Serravo told his wife that God told him to stab her. God wanted him to build a sports complex, but his wife wouldn’t encourage him, so he believed that he was morally justified in stabbing his wife. Serravo thought he was in direct communication with God. Trial court instructed jury that “incapable of distinguishing right from wrong” means that he appreciates that the conduct is criminal but thinks it is morally right.  Held – The court held that whether the accused knew an act was morally wrong is the test for NGI. Furthermore, morals should be defined by societal standards rather than personal, subjective standards in order to avert a focus strictly on family, community, formal education, and religious associations. The court also held that the deific-decree is not an exception to the right-wrong test, but rather as an integral factor for assessing a person’s cognitive ability to distinguish right from wrong with respect to the act charged as a crime.

2. Andrea Yates:  Drowned her five children in the bathtub. She had previously been hospitalized 4 times for psychiatric care and twice tried suicide. Haldol had controlled first bout of post-partum depression, but she stopped taking it and became pregnant against doctor’s orders. New psychiatrist, Dr. Saeed, prescribed Haldol again, but then took her off it. Two days before the killings, Rusty took Andrea to a psychiatrist, who refused to prescribe Haldol or hospitalize. Andrea told the expert she’d had urges to kill the children in past, but stopped herself and that she believed beforehand that the killing wasn’t wrong. “If I didn’t do it, they would be tormented by Satan.” But she knew they would be perceived badly. Convicted of capitol murder, sentenced to life in prison. TX law on insanity: Did she understand what she was doing was wrong? She had to kill the children to send them to heaven, so she would be punished for her sins with the death penalty. 
a. The deific decree situation is a problematic category because when you are being commanded by god you are not thinking moral knowledge. Do you think that she fits in the deific decree category? God v. Satan probably wouldn’t matter. Harcourt says that this isn’t so much a case of Satan telling her at that moment that she has to kill her children now, but about her children going to hell, sin, motherhood, bad children. Deific decree is more like duress – divine duress. Slightly different than this whole religious belief.
	M’Naughten
	Irresistible Impulse
	ALI(MPC)
	Durham

	Whether she knew that the social moral code would think that her actions were morally wrong. 
	She could know that what she was doing was wrong, but couldn’t control her own actions.
	Whether she appreciated the criminality of her conduct and whether she could conform her behavior to the law.
	Was the crime a product of mental disease or defect?

	Not Insane – we knew that Yates knew that killing her children was legally wrong. She might have also thought that what she was doing was morally wrong because she knew she would be punished.
	Not Insane – She was methodical and did not act like Goldstein, the Subway killer.
	Maybe Insane
	Probably Insane


3. Smith v. State (AK 1980):  Allen Smith was an army private who commandeered a vehicle at gunpoint after being discharged from the service as undesirable. He left the base and after a police chase shot Leon Jordan twice in the chest and shoulder. Smith had a history of schizophrenia, was hospitalized twice and on a prior occasion had acted violently. Three psychiatrists saw Smith, all agreeing that he was schizophrenic. Langdon and Robinson thought Smith was incapable of conforming his actions to society’s norms while Rader concluded that Smith could. Rader argued that the incidents of 9-28 were not related to schizophrenia, but were due to Ganzer syndrome (prison psychosis) whereby he acts insane for the advantages of being thought insane. Rader instead thought that Smith was acting to get discharged as undesirable and these actions were meant to forward those goals. Lay testimony supported Rader’s conclusions.  Held - Beyond a reasonable doubt standard applies to the opposing evidence.  Rader’s evidence was proven beyond a reasonable doubt.  
a. GBMI – Guilty But Mentally Insane. The way that this works in Alaska is that you get NGI for a McNaughten defense but a GBMI for Irresistible Impulse or ALI. If you get a GBMI, you serve your sentence in a mental hospital.
4. Andrew Goldstein (NY):  Goldstein, 30-year-old with long history of commitments, pushed a young woman to her death on N.Y.C. subway tracks. In a videotaped confession, blamed his action on psychotic attack. In two years, hospitalized 13 times after unprovoked attacks on 13 individuals. Several times sought and denied long-term care because of state budget cuts. Tells the police he would never intentionally do such a thing. Insane under the MPC b/c lacks capacity to conform his conduct to requirements of the law. 

a. ALI test could reasonably be applied as could the irresistible impulse test.  

IX.  Attempt Liability:  When a person intentionally commits a crime, it is the result of a six stage process:  (1) the actor gets the idea to commit a crime; (2) she evaluates the idea; (3) she fully forms the intention to go forward (at this point she has mens rea); (4) she prepares to commit the crime; (5) she commences commission of the crime (At this point, you can have attempt liability); and (6) she completes her actions.  Activity in the middle ranges is inchoate.  There are two types of criminal attempts:  complete (but “imperfect”) and incomplete.  A complete but imperfect attempt occurs when the actor does not get to stage 6.  An incomplete attempt is when the actor does some of the acts necessary to achieve the criminal goal but quits or is prevented from continuing.

A.  MPC § 5.01 Attempt
(1) Definition of Attempt: Person is guilty of attempt to commit a crime if, acting with kind of culpability otherwise required for commission of crime, he:  (a) purposely engages in conduct that would constitute crime if attendant circumstances were as he believes them to be; or  (b) when causing particular result is element of crime, does or omits to do anything with purpose of causing or with belief that it will cause such result without further conduct on his part; or  (c)  purposely does or omits to do anything which, under circumstances as he believes them to be, is an act or omission constituting a substantial step in course of conduct planned to culminate in commission of crime. {deals with incomplete attempt crimes}
(2) Conduct which may be held substantial step: Conduct which is corroborative of the actor's criminal purpose, shall not be held insufficient as a matter of law:  (a) lying in wait, searching for or following contemplated V;  (b) enticing or seeking to entice contemplated V to go to contemplated place for crime commission;  (c) reconnoitering place contemplated for crime commission; (d) unlawful entry of structure, vehicle or enclosure in which it is contemplated that crime will be committed;  (e) possession of materials to be employed in crime commission, specially designed for such unlawful use or which can serve no lawful purpose of actor under circumstances;  (f) possession, collection or fabrication of materials to be employed in crime commission, at or near place contemplated for its commission, where such possession, collection or fabrication serves no lawful purpose of actor under circumstances;  (g) soliciting an innocent agent to engage in conduct constituting an element of the crime.

(3) Conduct designed to aid another in commission of crime: Person who engages in conduct designed to aid another to commit crime that would establish complicity if crime were committed by such other person, is guilty of attempt to commit crime.

(4) Renunciation of criminal purpose: It is an affirmative defense that actor abandoned his effort to commit crime or otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose.
1. MPC § 5.05 Attempt is a crime of the same grade and degree of the most serious offense that is attempted.

2. When it is a capital crime or a first degree offense, the offense for attempt is downgraded one less degree because the threatened punishment of the inchoate crime is enough to deter. 

3. In most states, attempt is a felony but is treated as a lesser offense than the substantive crime.
B.  Why Punish Attempt?  Punishing inchoate crimes raises special enforcement issues that don’t arise with successfully completed offenses.  The earlier the police intervene, the greater the risk that suspicious looking but innocent conduct is punished or that the person with a less than fully formed criminal intent will be arrested without the opportunity to change her mind.  On the other hand, waiting too long will make it more likely that an actor will successfully complete an offense.  
1. Utilitarian Approach: Punish attemptor because the attemptor’s action, though harmless, proves that he is dangerous. Failed attempts are displays of inept malevolence. Punishing attemptors maximizes deterrence.

a. Opponents of attempt might argue that vagueness of conduct giving rise to liability will frustrate proponents aim of enhancing the certainty of punishment.

2. Retributivist Approach: Punish attemptor because act manifests bad character. Might concede that the offender should not be punished until conscience has been given reasonable opportunity to check such desires. Why should the miscarriage of his plan absolve him? 

a. Opponents of attempt: We rarely punish harmless or reckless risk-taking. We usually expect legislatures to narrowly define the risky conduct that will give rise to liability rather than just proscribing any conduct that poses an unacceptable risk to a particular interest.

C.  Mens Rea of Attempt:  Criminal attempt involves two “intents”:  First, the actor must commit the acts that constitute the actus reus of attempt (perform the substantial steps) and second, the actor must perform those acts with the specific intention of committing the target offense.  Thus, attempt is an specific intent offense, even if the substantive crime is a general intent offense.
1. Mens Rea at Common Law: 

a. Did she act with the same mens rea required by the crime attempted?

b. Did she intend to commit the act and to cause the result and intend the same circumstances as required by the crime attempted?

2. Mens Rea for the MPC:

a. Did D have the purpose to do all the conduct elements of the target offense?

b. Did D have the purpose to cause the result (or believe she would cause the result of the target offense?

c. Did D have the same mens rea towards the circumstance elements as required by the target offense?

D.  Actus Reus of Attempt:  In general, the line between preparation and perpetration is difficult to draw.  Courts focus on three main factors:  (1) whether the act in question appears to be dangerously close to causing tangible harm; (2) the seriousness of the threatened harm; and (3) the strength of the evidence of the actor’s mens rea. 
1. Common Law: 
a. Last Act:  Did the defendant do everything he could do and is the result now beyond his control?
b. Unequivocality Test: Would reasonable people, observing only D’s conduct, necessarily conclude that he was trying to commit a crime?
c. Proximity Test: In light of the seriousness of the offense and the scope of possible harm, did D come close in space and time to completing the offense?
i. Indispensable element test:  in determining proximity, some courts will not find an attempt if the actor has not yet obtained control of an indispensable feature of the criminal plan. 
d. Probable Desistance:  Did D’s conduct start a chain of causation sufficient to result in the commission of the completed offense unless another person or event would prevent it?  Would a law-abiding person likely have changed his mind.
2. MPC:  Did the defendant’s behavior strongly corroborate his criminal purpose?
3. State v. Lyerla (SD 1988):  Gerald Lyerla was driving along the highway when Tammy Jensen, a 17 year old girl started to play games with him, not letting him pass. Lyerla got off the road, loaded his pistol, reentered the interstate and, when Jensen wouldn’t let him pass again, he fired three shots at the pickup, killing Jensen, but missing her two teenage passengers.  Jury convicted Lyerla of second degree murder and two accounts of attempted second degree murder.  Held – To attempt a crime requires the specific intent to commit the acts constituting the offense. For 2nd-degree murder, must intend to have reckless state of mind. Jury decided lacked intent because rejected first-degree murder. May not intentionally attempt to cause death through a reckless act.  Cannot intend an unintentional crime.  Dissent –Because Lyerla would have been guilty of second degree murder if the other two teenagers had died – and he was in fact guilty of 2nd degree murder for killing Jensen – there is no logical reason why he should not be guilty of attempted 2nd degree murder for those cases where he is unsuccessful in completing the crime. Lyerla clearly attempted the dangerous and stupid act of shooting a gun near people and the car they were riding. This fits the act requirement as well as the mens rea for 2nd degree murder. Whether he was successful should not matter for the attempt crime.

a. If no one had been injured, there is no way that the prosecution could have gotten an attempted homicide in this case. This is an easy case if you believe that he was intentionally trying to kill them (if you had gotten the first degree conviction). The problem comes when you view the killing as reckless rather than intentional. You can get around this by arguing that you can intentionally create reckless situations, which you can do in the Russian Roulette case, but is less clear in the Lyerla case. 
i. Comparison to Russian Roulette – is it something more than extreme recklessness? It’s as if that particular individual, who really has a death wish or gets a thrill out of a reckless situation or intends to create that reckless situation, might have a different mens rea – extremely extreme recklessness. Thus, majority is wrong because not inconceivable that someone could intentionally create a reckless situation. Not unbelievable that Lyerla could have intentionally created an reckless situation. Russian roulette players intentionally attempt a reckless act.
b. The key here is that Lyerla lacked the specific intent to kill any of the girls even if he was convicted of murder for the one girl that he killed.  Illogical to say that a defendant intended to kill the victim by being reckless.  These problems are unique to result crimes.  For conduct crimes, there is no logical reason why a person shouldn’t be convicted of an attempt provided that she possesses the specific intent to engage in the conduct that, if performed, constitutes the substantive offense.
c. MPC § 5.01(1)(b) – applies because Lyerla is accused of a result crime –requires an attempt mens rea of purpose or knowledge.  The MPC comes to the same conclusion as the SD court, with more technical language – cannot intend a reckless act.  The solution was that you don’t let the guy off completely, and instead charge him with reckless endangerment – only a misdemeanor offense.  
4. United States v. Morales – Tovar – The defendant was charged with violating 8 U.S.C. §1326 which makes it a crime for any deported person to enter, or to attempt to reenter the US without permission. Defendant lived in the US for 38 years before he was deported. He tried to return to the US in 1998 and while he presented identification materials, he didn’t specifically say that he was deported until he was asked after a computer check. He was not convicted because he did not actively try to violate the statute by giving false identity and lying. (Need specific intent to violate the statute in order to get convicted for an attempt crime).

5. People v. Markowski – HIV positive defendant charged with attempted murder, assault, and attempted blood poisoning for trying to sell his blood to a plasma center. Jury acquitted Markowski on these charges because he was only agreeing to sell his blood because he needed money.

6. People v. Murray (CA 1859): Defendant charged with attempting to contract an incestuous marriage with his niece. The evidence was declaration of his determination to contract the marriage, elopement with the niece for that purpose, his request to witness to go for the magistrate to perform the ceremony.  Held – In order to have an attempt you need acts that would end in the consummation of the particular offense, but for the intervention of circumstances independent of the will of the party.  Draws analogy: Intent = purchasing and loading gun with declared intention to kill neighbor. Attempt: Movement made to use the weapon against the intended victim.
a. Practically a “last act” requirement:  Court says that he needed to have everything in place and be at the last step. For the airplane-bomb example, it would be like checking the luggage and then walking away. Actus reus would be satisfied under Murray but not before that.

b. Critique:  There is almost no point at that point waiting for the person to say “I do.” Might as well let them say “I do” and slap them with a conviction for an incestuous marriage. There isn’t much room for a distinction between attempt and the actual offense.
c. What evidence do you use to show that the person is on the trajectory to committing a very serious offense? MPC talks about a substantial step, which only applies to section § 5.01(1)(c) because § 5.01(1)(a) and § 5.01(1)(b) apply only to completed offenses.

7. State v. Smith (NJ 1993): Defendant was a county jail inmate with HIV. On various occasions he threatened to bite and spit on the prison guards with the purpose of infecting them with HIV. He bit the hand of a corrections officer, drawing blood after creating a ruckus in a hospital. Prior to the bite, he threatened the officers for 20 minutes during a struggle that he’d bite him and give him HIV. Very weak medical evidence that bites actually lead to HIV transmission.  Held – If a defendant believes that the last proximate act he committed would result in death, regardless of medical evidence, he is liable of attempted murder.  

a. What bothers Harcourt about the Smith case is that it isn’t clear that he really believed that he was going to transmit the disease. Harcourt’s concern has to do with the jury’s factual finding and not with the law.
b. Impossibility:  At common law, factual impossibility is not a defense.  Had the circumstances been as the actor hoped they would be, the crimes would have been consummated.  For “inherent” factual impossibility (the voodoo doctor example), scholarly commentary is split between objectivists who argue that no tangible harm could have occurred and subjectivists who think the actor is no less blameworthy because she chose an inherently impossible way to commit the offense.
X.  Complicity:    Accomplices are those who are held liable for aiding or encouraging the offense of another. Complicity is not a distinct crime but depends on the occurrence of some other offense whether or not another person is punished for that offense.  Attempt is a distinct inchoate offense and a defendant can be punished for attempting to commit a substantive offense without actually committing the crime. The accessory statute provides an alternate means by which a substantive crime can be committed.  There are two main ways of helping someone else commit a crime; (1) physical aid and (2) psychological aid.  Once might also assist through omission.  A person is an accomplished when they provide some aid to the principal, no matter how trivial.  A person is also accountable for a principal’s conduct, even when his assistance is unnecessary to the commission of the offense.  The Accomplice is liable of the same crime as the Principal, which theoretically may result in disproportionate punishment that is inconsistent with a retributivist theory of just deserts.
A.  The elements of Complicity:   The agent must have two states of mind (1) the intent to assist the primary party to engage in the conduct that forms the basis of the offense, and (2) the mental state required for the commission of the offense, as provided in the definition of the substantive crime.  
1. Common Law:  
a. Mens Rea:  usually described in terms of intention.  There must be a “community of purpose in the unlawful undertaking” between the principal and the agent.  Where the mens rea of the offense is recklessness or negligence, the agent must (1) have the intent of assisting the principal in engaging in the conduct that forms the basis of the offense and (2) have the mental state required for the commission of the substantive offense.
b. Natural and Probable Consequences Doctrine:  A person encouraging or facilitating the commission of a crime may be held criminally liable not only for that crime, but for any other offense that was a natural and probable consequence of the crime aided and abetted.  Look to: (1) Did P commit target crime X?  (2) If yes, did A intentionally assist in the commission of crime X? (3) If yes, did P commit any other crimes? (4) If yes, were these crimes, although not contemplated or desired by A, reasonably foreseeable consequences of Crime X?  
i. The rule means that an accomplice can be convicted of an intent crime, even though his culpability may be no greater than negligence.  Mens rea requirement is less than the mens rea required to prove the guilty of the Principal!
2. MPC Complicity § 2.06
(1) A person is guilty of an offense if it is committed by his own conduct or by the conduct of another person for which he is legally accountable or both.

(2) A person is legally accountable for the conduct of another person when:  (a) acting with the kind of culpability that is sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in such conduct; or (b) he is made accountable for the conduct of such other person by the code or by the law defining the offense or (c) he is an accomplice of such other person in the commission of the offense.
(3) A person is an accomplice of another if:  (a) with purpose of promoting or facilitating commission of offense, he (i) solicits such other person to commit it; or (ii) aids or agrees to aid such other person in planning or committing it; or (iii) having a legal duty to prevent commission of offense, fails to make proper effect so to do; or  (b) his conduct is expressly declared by law to establish his complicity. 

(4) When causing particular result is offense’s element, an accomplice in conduct causing such result is an accomplice in commission of that offense, if he acts with kind of culpability with respect to that result that is sufficient for commission of offense.

(5) Person legally incapable of committing a particular offense himself may be guilty thereof if it is committed by the conduct of another person for which he is legally accountable, unless such liability is inconsistent with purpose of the provision establishing his incapacity. 

(6) Unless otherwise provided by Code or law defining offense, a person is not an accomplice in offense committed by another if: (a) he is a V of that offense; or (b) offense is so defined that his conduct is inevitably incident to its commission; or  (c) he terminates his complicity prior to commission of offense and  (i) wholly deprives it of effectiveness in commission of offense; or (ii) gives timely warning to law enforcement authorities or otherwise makes proper effort to prevent commission of offense. 

(7) An accomplice may be convicted on proof of commission of offense and of his complicity therein, though person claimed to have committed offense has not been prosecuted or convicted or has been convicted of a different offense or degree of offense or has an immunity to prosecution or conviction or has been acquitted.
· The MPC, unlike the common law, establishes a unilateral approach to conspiracy liability.  The MPC focuses inquiry on the culpability of the actor whose liability is at issue rather than on the culpability of the group.  

· MPC rejects that natural and probable consequences rule of the common law.  Thus, liability of the accomplice does not extend beyond the purposes he shares.  

· A person can be an accomplice under § 2.06(4) of reckless or negligent conduct if (1) he was an accomplice in the conduct that caused the result and (2) he acted with the culpability, if any, regarding the result that is sufficient for commission of the offense.  

3. Three types of mens reas (from diagram):

a. Defendant intends to commit the crime himself (same mens rea of the offense)

b. Intending to facilitate or encourage the principal’s commission of the crime.

c. Knowledge about the principal’s mens rea. 
4. People v. Beeman (CA 1984): James Gray and Mark Burk robbed Beeman’s sister in law of valuable jewelry. 6 days after the robbery, Beeman was found with several of the less valuable stolen rings. He supplied police with the information leading to the arrest of Gray and Burk. They testified that Beeman had supplied them about the contents and layout of the house, made suggestions about attire, and agreed to sell the goods for 20% of the proceeds. However, Gray also testified that two days before the robbery, Beeman said that he had changed his mind.  Held – The court held that a person aids or abets the commission of a crime when s/he acts with: (1) knowledge of the unlawful purpose of the perpetrator, and (2) the intent or purpose of committing, encouraging, or facilitating the commission of the offense, (3) by act or advice aids, promotes, encourages, or instigates the commission of the crime. The court reversed Beeman’s conviction because he openly changed is mind before the crime.

a. Beeman standard:  knowledge of P’s criminal purpose AND same mens rea as for the crime AND intent to encourage or facilitate.

b. MPC §2.06(3)(a)(ii) – aids or agrees or attempts to aid someone in the planning or commission of an offense. In terms of the mens rea, all Beeman has to have is a purpose to facilitate or encourage.

c. To withdraw under the MPC requires more than just saying no, requires stopping it from happening or notifying the authorities.

d. Different Mens rea diagram:  Requires knowledge (3) + [intent (2) OR intent (1)

5. United States v. Giovanetti (7th Cir. 1990) – Janis owned a house that he rented to Orlando who ran a voluminous gambling business. Janis knew enough about Orlando to infer that he wanted the house only for the gambling trade. Trial court gave willful ignorance (ostrich) instruction that keeping eyes close for desire not to know is no excuse. Held – The ostrich instruction is not intended to direct evidence of guilty knowledge beyond a reasonable doubt. Rather, it is for cases where there is evidence that the defendant, knowing or suspecting that he is involved in shady dealings, takes steps to make sure that he doesn’t acquire full or exact knowledge of the nature and extent of those dealings. 

6. Natural-and-Probable-Consequences Doctrine:  A purposive accomplice (A) to one crime can become liable for a second crime committed by a principal or co-accomplice (B) where A had merely been negligent with respect to the possibility of that second crime.  

a. People v. Kessler (Supreme Court of Illinois, 1974) – Defendant waited in an automobile outside a tavern while two unarmed companions entered the building to commit a burglary. While inside they took a gun from the owner and shot him. While fleeing, one of the defendants shot a police officer. Held – When someone aids another in the planning and commission of an offense, he is legally accountable for the conduct of the person he aids. That conduct encompasses any criminal act done in furtherance of the planned and intended act.

b. State v. Carson (Tenn. 1997) – Carson, Gary, and Stover decided to rob a TV repair store. Carson described the layout and gave handguns to Gray and Stover. Carson waited outside and G and S held two employees at gunpoint and fired three shots as they left. Held – If two people join in a purpose to commit a crime, each of them, whether or not he is actually present, is guilty as a principal. If the other commits any other crime in pursuing the common purpose or that is a natural or probable consequence, both are guilty.

7. Wilson v. People (Co 1939):  Wilson met Pierce at a café and they drank some liquor together. Wilson realized that his watch was missing and he accused Pierce of stealing it. An argument ensued. They got thrown out of a café. During their discussion, Pierce had told Wilson all about burglaries and he compiled a list of tools he would need at some future time. Pierce decided to break into a drugstore. Wilson hoisted Pierce into the drugstore and while Pierce was inside, Wilson called the cops and told them that Pierce was inside. Wilson claimed that he purposely set pierce up so that his watch would be apprehended.  Held – It is essential for an accomplice to share the criminal intent of the principal in the first degree and the same criminal intent must exist in the minds of both.  Wilson not be liable because he did not share the same criminal intent as Pierce.
a. Mens Rea Diagram:  Requires same (1)
b. MPC § 2.06(3)(a) only requires purpose to facilitate commission of the crime. Under that standard, seems to be guilty. § 2.06(6)(c)(ii) Calling the police is not enough b/c he does not terminate his complicity before the commission of the offense. 
8. Stings and Complicity: State v. Hohensee (Mo. App. 1982) – State police hired two known burglars and an undercover police officer to burglarize a building in order to convict a fourth burglar on a theory of accomplice liability. The cops and the hired burglars broke into the building while the fourth burglar sat in the car. Held – Where the government sets up a sting, the person must be a principal actor – the government’s participation was very great and the fourth burglar’s participation very small.

9. Recklessness or Negligence:  State v. Etzweiler (NH 1984):  Etzwieler loaned his car to an intoxicated Bailey. E knew that B was drunk. B got into an accident 10 minutes later, killing two people. E charged with negligent homicide and negligent homicide as an accomplice. Complicity requires the commission of an offense with the purpose of promoting or facilitating the commission of the offense.  Held – because the accomplice must aid the primary actor with the purpose of facilitating the substantive offense, the indictments must be quashed because you can’t purposely help someone commit negligent homicide. Under negligent homicide, B must be unaware of the risk of death his conduct created and because of this, E couldn’t have aided B in a crime that he was unaware that he was committing.

a. Mens Rea Diagram:  intent (2)

b. The majority rule allows accomplice liability for cases of recklessness or negligence, requiring 2 mental states: (1) A’s intent to assist P in engaging in the conduct that forms the basis of the offense and (2) the mental state required for commission of the substantive offense.

10. Specific Intent: Where the substantive offense requires purpose or specific intent, the additional requirement that the accomplice have the mens rea that is required for the substantive offense can make it harder to convict an accomplice for crimes she foreseeably facilitated but did not intend.  

11. United States v. Short (9th Cir. 1974) – Seymour robbed a bank with a gun. Short drove Seymour to the bank and parked his car a block away. While waiting, he met Qualls and offered her a ride. Afterwards, Short complained to Qualls that he did not get his fair share of the money. No evidence that he knew about the gun. Held – In order to be convicted of a greater offense (armed robbery rather than just robbery) the accomplice must be shown to have aided and abetted in that act. Thus, Short must have known that Seymour was armed and intended to use the weapon and that they intended to aid him in that way. 
B.  Conspiracy:  Conspiracy requires an agreement between two or more persons to participate in the commission of a crime.  Actual assistance in the crime is not required.  Accomplice liability requires proof that an actor at least indirectly participated (assisted) in the crime.  An agreement to do so is not needed.  (1)  Conspiracy is an inchoate crime – punishes anticipatory action that aims at but that does not necessarily ever reach a criminal object.  (2)  Conspiracy is a doctrine of accessorial liability that implicates all the co-conspirators in each other’s acts.  The focus in conspiracy is basically mens rea – it consists primarily of meeting of the minds and intent.  Because of conspiracy law’s emphasis on mens rea and its consequent de-emphasis of conduct, there is a greater than normal risk that persons will be punished for what they say instead of for what they do or simply will be punished by association.  
1. Common Law:  The object of a conspiracy is to do an unlawful or a lawful act by criminal or otherwise unlawful means.  However, following the MPC, many states have limited conspiracy to only criminal acts.  Common law conspiracy is complete upon formation of the lawful agreement.  Those jurisdications that do require an act will need only a trivial act for a conspiracy charge.  Common law conspiracy is a specific intent offense – it requires two or more people to (1) intend to agree and (2) intend that the object of their agreement be achieved.  However, an express agreement is not required. 
a. Wheel and Spokes Approach: Some conspiracies look like wheels.  The hub is one person or group who conducts the illegal dealings with various other persons or groups (the spokes).  For a wheel conspiracy to be complete there must be a rim – the state must be able to draw a line around the wheel connecting the spokes.
b. Chain Approach:  Ds are links in a common chain, each essential to the ultimate task.  The longer the chain, the more tenuous the relationship between the distant links.
c. Wheel and Chain Conspiracies:  Structure of very large conspiracy might have the features of both a wheel and a chain.
d. Pinkerton Liability:  A party to a conspiracy is responsible for any criminal act committed by an associate if it: (1) falls within the scope of the conspiracy; or (2) is a foreseeable consequence of the unlawful agreement.  

a. Typical Pinkerton cases fall in one of two categories: (1) those cases in which the substantive crime that is the subject of the Pinkerton charge is also one of the primary goals of the alleged conspiracy. Or (2) cases in which the substantive crime is not a primary goal of the alleged conspiracy, but directly facilitates the achievement of one of the primary goals.
e. Wharton’s Rule – When a plurality of agents is logically necessary for the commission of an offense, a conspiracy cannot be maintained.  E.g. – there can’t be a conspiracy to commit adultery.  
2. MPC § 5.03 Conspiracy
(1) Definition of conspiracy: Person is guilty of conspiracy with another person or persons to commit a crime if with purpose of promoting or facilitating its commission he:  (a) agrees with such others that they or one or more of them will engage in conduct that constitutes such crime or an attempt or solicitation to commit such crime; or (b) agrees to aid such others in planning or commission of such crime or of an attempt or solicitation to commit such crime. 

(2) Scope of conspiratorial relationship: If a person who is guilty of conspiracy knows that a person with whom he conspired has conspired with others to commit same crime, he is guilty of conspiring with such persons, whether or not he knew their identity.

(3) Conspiracy with multiple criminal objectives: If person conspires to commit multiple crimes, he is guilty of only one conspiracy so long as such crimes are object of same agreement or continuous conspiratorial relationship.

(5) Overt act: No person may be conflicted of conspiracy, other than a felony of the 1st or 2nd degree, unless an overt act in pursuance of such conspiracy is alleged and proved to have been done by him or by a person with whom he conspired. 

(6) Renunciation of criminal purpose: It is an affirmative defense that actor, after conspiring to commit crime, thwarted success of conspiracy, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose. 

(7) Duration of Conspiracy:  (a) conspiracy is continuing course of conduct that terminates when crime or crimes that are its object are committed or agreement that they be committed is abandoned by D and those with whom he conspired; and (b) such abandonment is presumed if neither D nor another with whom he conspired does any overt act in pursuance of conspiracy during the applicable period of limitation; and (c) if individual abandons agreement, conspiracy is terminated as to him only if and when he advises those with whom he conspired of his abandonment or he informs the law enforcement authorities of existence of conspiracy and of his participation therein.
· Unilateral approach – permits conviction of any person who agrees with another person to commit a crime.  MPC assesses each individual’s culpability based on his individual mental state and conduct.  Def. of conspiracy doesn’t require an agreement between at least two parties.  

· Rejects Pinkerton Doctrine.  Under the MPC, a person is not liable for the conduct of another solely because he conspired with that person to commit an offense.  

· Conspiracies fall into four categories: A person is guilty of conspiracy if she agrees to (1) commit an offense, (2) attempt to commit an offense, (3) solicit another to commit an offense, or (4) aid another person in the planning of commission of an offense.

· The MPC requires an overt act for conspiracies to commit misdemeanors or third degree felonies.  However, it does not require an overt act for conspiracies to commit 1st or 2nd degree felonies.   

3. State v. Verive (AZ 1981):  Woodall filed a false affidavit in court. Galvin filed an affidavit exposing Woodall’s perjury. Woodall and defendant agreed to go to Galvin’s home to dissuade him from becoming a witness to Woodall’s perjury in exchange for a $900 motorcycle. Defendant went to Galvin’s house and beat him until Galvin’s wife and son intervened. Indicted for conspiracy, second degree and attempt to dissuade a witness. Defendant argues that he is being charged twice under the identical elements test.  Held - The court held that both offenses were inchoate and required separate elements. Elements of attempt to dissuade a witness were (1) intent to dissuade the witness and (2) an overt act in furtherance of that intent. Elements of conspiracy to dissuade a witness are: (1) intent to dissuade the witness, (2) an overt act and (3) agreement between two people. Attempt to dissuade is also not a lesser included offense of conspiracy to dissuade because conspiracy to dissuade can be committed without an attempt to dissuade.

a. The act requirement is greater for attempt than it is for conspiracy. Conspiracy is about an agreement to commit a crime.  For conspiracy, all you need to show that there was some agreement between Verive and Woodall to beat up Galvin and we need to show that he did anything whatsoever (incl. going into Galvin’s house). For attempt, you need substantial steps.
4. Griffin v. State (AR 1970):  Appellant’s automobile overturned in a ditch. Police (Officers Vines and Ederington) were called to the scene. A crowd of people were gathered. Griffin attacked Vines and the crowd joined in. Charged with conspiracy.  Held – Where the testimony shows a concert of action between the persons alleged to have jointly committed a crime or the person charged and another, it is sufficient to establish the necessary common object and intent.
a. A conspiracy may be inferred from a development and a choreography of circumstances.  
5. People v. Lauria (CA 1967):  Lauria ran a telephone answering service. Three prostitutes used the service for their business. A police officer called, hinting that she was a prostitute concerned with secrecy and she was assured that the service was discreet and safe. A few days later, the policewoman told Lauria that she was a model who had been referred to the service by Terry, one of the prostitutes. She complained that because of the operation of the service she lost two valuable tricks. Lauria only referred to his business as taking messages. Upon his arrest, Lauria admitted that he knew some of his customers were prostitutes and that he knew Terry was a prostitute because he had used her services.  Held – Both knowledge and intent must be proven in order to establish conspiracy. Intent can be inferred from (1) the acquisition of a stake in the venture or (2) knowledge when no legitimate use for the good exists.  Because Lauria didn’t have a stake in the prostitution – he didn’t charge prostitutes more than non-prostitutes – and because there were plenty of legitimate uses for the calling service, even at night, intent was not established.

a. MPC requires purpose and agreement to commit the substantive crime.  

b. In this conspiracy, Lauria is running a legal business that is used by his alleged coconspirators for illegal purposes. If he knows, agrees and intends that use, then he’s guilty.

c. Remember that one conspirator does not need to know identity of all others, so long as he knows there are others out there. 5.03(2)

d. Consider in light of complicity. The substantial step would be setting up message service(?) But what if it was already set up?
6. Specific Intent and Attendant Circumstances:  Conspiracy does not require a specific intent regarding attendant circumstances.  United States v. Feola – defendants arranged for a heroin sale to undercover agents. They planned to palm of sugar instead of heroin. Before the defendants had a chance to attack an agent from behind, they were arrested and charged with conspiring to assault and with assaulting federal officers. Held – Identity of the victim was a strict liability element, even on a charge of conspiracy to assault a federal officer. 
7. Corrupt Motive Doctrine:  Some jurisdictions require that in addition to the mens rea required for conspiracy, the parties must also have corrupt or wrongful motives for their actions.  This applies mainly to malum prohibitum offenses – unless the parties know the law, there cannot be a conspiracy.  See:  People v. Powell (N.Y. 1975) – Charged with conspiring to purchase supplies without advertising for bids. Argued that they were unaware of the criminal statute requiring them to solicit bids. Held – Implied in the word conspiracy is that the agreement must have been entered into with an evil purpose.

a. MPC rejects the corrupt motive doctrine and instead equates the mens rea for conspiracy with those of the substantive crimes.  
8. United States v. Diaz (7th Cir. 1988):  Appellant Diaz was convicted of conspiracy to distribute cocaine, possession and distribution of cocaine, and use of a firearm in relation to the commission of a drug trafficking crime. Perez sold cocaine on two occasions to DEA agent Collins, testifying that he got the cocaine from Diaz. For the crime in question, Diaz and Peirallo sold 1 kg of cocaine, brought from Miami from Collins. Cocaine was sold behind the open hood of a car. Peirallo had a gun, which he told Perez he intended to use if anyone stole the drugs. Government contended that Peirallo’s carrying of a firearm could be imputed to Diaz because of joint membership in the conspiracy.  Held – Applied the Pinkerton rule, holding that a defendant can be liable for the acts of every other conspirator done in furtherance of the conspiracy, Peirallo’s possession of a gun during the sale can be imputed on Diaz. Since it was a drug deal, which is very dangerous, and because there was a large amount of cocaine involved, the gun was reasonably foreseeable.
9. United States v. Alvarez:  One of the drug dealers shot federal agent Rios when he realized the police were closing in. His co-conspirators were convicted of 2nd degree murder by virtue of the Pinkerton rule. Held – Murder was a reasonably foreseeable consequence of the drug conspiracy because of the sale of a large quantity of cocaine, because it was likely that someone was carrying a weapon, and that deadly force would be used to protect the conspirators’ interests. *Not a typical Pinkerton case – murder of Rios result of unintended turn of events. However, court argues that the death was reasonably foreseeable.

10. Oklahoma City Bombing:  McVeigh is convicted of capital murder, sentenced to death. Nichols is indicted for conspiracy to use a weapon of mass destruction, use of weapon of mass destruction, destruction by explosive, 8 first-degree murder of federal law enforcement officer. Jury convicted of conspiracy and of 8 counts of involuntary manslaughter. Life on conspiracy. Use of federal sentencing guidelines for 168 deaths from conspiracy using base offense level associated with murder (thought jury rejected murder for the 8 feds), using felony murder. Fortier: pleads guilty to conspiracy to transport stolen firearms, transporting stolen guns, making materially false statement to FBI, misprision, 144 months. Fortier knew of conspiracy, declined invitation to join, expressed concern about innocent people killed. McVeigh took Fortier by the OK City Federal Building, explained details of plan. Fortier sold guns at gun show, gave $2,000 to McVeigh. Refused to mix bomb components or assist in escape plan. Cooperated with government in cases against McVeigh and Nichols. Court used 1st-degree murder as basis for sentencing guideline. Appellate court overturned b/c no intent. Fortier had mens rea of recklessness. Got same sentence.

C.  RICO Conspiracy:  The RICO statute was adopted to combat organized crime, particularly the mafia. But federal prosecutors have applied RICO far beyond the mafia context. RICO prohibits three types of substantive criminal activities (§1962 (a-c)) as well as the inchoate crime of conspiring to violate one of the substantive provisions (§1962(d)). Each of the three provisions requires proof of a pattern of racketeering activity and involvement in an enterprise that is engaged in or affects interstate commerce. 
1. The RICO Statute:  18 U.S.C. § 1962
§ 1962(a) – forbids laundering of racketeering profits in interstate commercial business where the business itself has a legitimate purpose that is wholly independent of the racketeering activity.

§ 1962(b) – Prohibits racketeering directly aimed at acquiring an otherwise legitimate business enterprise, as opposed to the passive laundering investment. Bars infiltration of legitimate enterprises through bribery, extortion, or other predicate acts.

§ 1962(c) – Applies where a person first becomes associated with an enterprise and then begins to conduct the affairs of that enterprise through actions that constitute predicate acts of racketeering.

§ 1962(d) – RICO conspiracy – conspiracy to violate RICO.
2. The Pattern Requirement: RICO statute requires at lest 2 acts of racketeering, the last of which occurred within 10 years after the commission of a prior act of racketeering activity. However, while two acts are necessary, they might not be sufficient to establish the requisite pattern. RICO requires more than one racketeering activity and the threat of continuing activity.

a. United States v. Indelicato – Indelicato and two other men gunned down Galante and two associates in order to gain leadership of the Bonanno family. The three murders were the only RICO predicate acts the government alleged. Held – a RICO pattern can be shown if the racketeering acts are interrelated and if there is a continuity or a threat of continuity. Even though the acts are virtually simultaneous, the purpose of the act was to gain leadership of the Bonanno crime family. Thus, the murders constituted more than one criminal act.

3. Rico Conspiracy:  U.S. v. Neapolitan (7th Cir. 1986): Police officers engaged in a chop shop operation and solicited bribes in exchange for police protection. The predicate acts for RICO were four alleged acts of mail fraud and eleven specified acts of bribery. The mail fraud counts were dismissed and the involvement in the conspiracy is limited to the solicitation of one cash bribe. Defendants didn’t personally agree to violate RICO.  Held – Sufficient for defendant to join a conspiracy, the goal of which was the conduct of or participation in the affairs of an enterprise through a pattern of racketeering activity to bring a conspiracy to violate RICO charge.  For § 1962(d) agreement with knowledge that the goal of the conspiracy is the commission of a RICO violation – to conduct or participate in the affairs of an enterprise through a pattern of racketeering activity.
XI.  Corporate Criminal Liability:  Criminal liability of the enterprise is in effect a form of accomplice liability.  There is a complex relationship of the individual and the corporation in the criminal law.  Doctrine of respondeat superior – vicarious liability of a party for unlawful actions taken by the party’s employee or agent is the foundation for criminal liability of the corporation for the acts of its owners, managers and employees.  


A.  MPC § 2.07  Liability of Corporations
(1) Corp may be convicted of commission of offense if  (a) offense is violation or is defined by a statute other than the Code in which a legislative purpose to impose liability on corps plainly appears and conduct is performed by corp.’s agent acting in behalf of corp. within scope of employment, except that if law defining offense designates agents for whose conduct corp. is accountable or circumstances under which it is accountable, such provisions shall apply; or   (b) offense consists of an omission to discharge a specific duty of affirmative performance imposed on corps by law; or  (c) commission of offense was authorized, requested, commanded, performed or recklessly tolerated by board of directors or by high managerial agent acting in behalf of corp. within scope of his office or employment. 

(4)(c) “High managerial agent” means an officer of a corp. or an unincorporated association, or, in case of a partnership, a partner, or any other agent of a corp. or association having duties of such responsibility that his conduct may fairly be assumed to represent corp.’s policy.

(5) It is a defense if D proves by preponderance of evidence that high managerial agent having supervisory responsibility over subject matter of offense employed due diligence to prevent its commission. This paragraph does not apply if it is plainly inconsistent with legislative purpose in defining the particular offense. 

(6) (a) Person is legally accountable for any conduct he performs or causes to be performed in name of corp. to same extent as if it were performed in his own behalf.  (b) Whenever duty to act is imposed by law upon corp., any agent of corp. having primary responsibility for discharge of duty is legally accountable for reckless omission to perform required act to same extent as if duty were imposed by law directly upon himself.
B.  State v. Christy Pontiac-GMC, Inc. (MN 1984):  MN car dealership owned by James Christy, a sole stockholder.  Employees twice forged customers’ signatures to pocket the customer’s share of the rebate for the dealership.  One of the salesmen who did the forgeries was separately convicted of theft.  Held – If a corporation is to be criminally liable, the crime must not be a personal aberration of an employee acting on his own – the criminal activity must reflect corporate policy so that it is fair to say that the activity was the activity of the corporation.  Corporation can be convicted of a specific intent crime.  Elements: (1) acts of individual agent constitute acts of corporation, b/c agent was acting within scope of his employment, with authority to act for corporation, (2) acting at least in part in furtherance of corporation’s business interests, (3) acts were authorized, tolerated or ratified by corporate management. 
· Reason for holding a corporation liable under strict liability:  It will give corporations an incentive to be more vigilant, overall reducing the number of bad acts by employees

A.  United States v. Hilton Hotels Corp. (9th Cir. 1972):  Hotel, restaurant and restaurant supply companies in Portland organized an association to attract conventions  Companies selling supplies to hotels were asked to contribute 1% of sales to members.  Members agreed to give preferential treatment to suppliers who paid their assessments and to boycott those who did not.   Manager told the purchasing agent not to participate in the boycott and the purchasing agent admitted that despite the instructions, he threatened a supplier with the loss of the hotel’s business unless he paid the assessment.  The purchaser said that he violated the instructions because of anger and personal animosity towards the supplier’s agent.  Held – A corporation is liable under the Sherman Act for the acts of its agents in the scope of their employment, even though it was contrary to general corporate policy and express instructions to the agent.  Hilton is liable because the purchasing agent was in a unique position to force the boycott and the appellants couldn’t avoid liability through issuing general instructions without enforcing those instructions by means that are commensurate with the obvious risks.
1. Concern about explicit instruction to prevent liability, with a wink and nod to encourage employees to violate the law. 
2. Upper management has to take an active role and check up on what its employees are doing – must exert some oversight.  “Appellant could not gain exculpation by issuing general instructions without undertaking to enforce those instructions by means commensurate with obvious risks. . . .” (983). 
3. MPC § 2.07 (1)(a) But also have to consider the due diligence defense in § 2.07(5).  
4. United States v. Beusch – (9th Cir. 1981) – Softened Hilton holding.  VP Beusch failed to make federally required reports of large transactions.  Court held that a corporation may be liable for the acts of its employees in contradiction to express instructions and policies but those instructions can be considered when determining whether the employee acted to benefit the corporation.  

a. MPC §  2.07(1)(a) applies.  Also,  § 2.07(6)(a) – to go after the VP
C.  Dalkon Shield: Robins, manufacturer of flea and tick collars, Robitussin, and chap stick, acquired rights to the Dalkon Shield, an IUD, from inventor Lerner and his company Dalkon Corp.  Assigned assembly to its Chap Stick corp.  Robins ignored an internal company memo that cited evidence from Lerner himself that the pregnancy rights were higher than reported and more research was needed.  When the device failed, it caused severe infections leading to miscarriages.  At least 20 women died from complications.  Internal memos reported the likelihood that the Shield would cause pelvic inflammatory disease.  Neither memo was given to the FDA when it investigated Shield problems in 1974.  Outcome: Plaintiffs in Shield case were allocated $2.47 billion.. In late 1980s, federal prosecutors sought criminal charges for perjury, obstruction of justice and fraud, but not homicide.  The charges were dropped in 1990.
1. MPC § 2.07(1)(c)

2. RICO § 1962(c) – obstruction of justice (not giving the memo)
D.  The Pinto:  Ford sold 1.5 million pintos between 1971-1976 knowing that the gas tank posed a dangerous risk of fuel leakage and explosion.  Ford made no attempt to fix or redesign the tank or warn the customers until the Feds forced them to do so.  Charged with reckless homicide in the deaths of three girls in a fiery accident.  Government investigated and closed the investigation without finding.  
E.  Arthur Anderson:  Charged with obstruction of justice for shredding documents.  Enron’s 3rd quarter earnings were coming out and Enron was going to say that the law was non-recurring.  Stockholder report described the losses as a one shot deal, meaning that Enron is going to lose this money today, but this is not the end of the business.  Duncan prepared the memo – had discussion with chief at Enron.  Duncan and the auditors thought it was inappropriate to call this non-recurring.  Temple sends this email instructing them to take her name from the memo so that she is not a witness.  She says delete some of the language that will be misleading.  And she says that the non-recurring losses characterization was not in accordance with GAAC.  She wanted it to appear to the SEC that they hadn’t already come to the conclusion that “non-recurring” would be misleading to the investment community.  

Oct 8 – Temple held internal conversations about document compliance.

Oct 9 – Anderson hired Mayer Brown and Davis Polk to start looking at Enron account.  They know there is going to be a debacle.

Oct 12 – Temple sends e-mail saying that it would be really helpful if employees follow the document retention policy.

Oct 17 – SEC sends letter to Enron.

Oct 19 – Enron tells Anderson about the letter.

Oct 21 – start shredding. 

Nov 8 – Anderson gets a subpoena.
1. 18 U.S.C. § 1512 (b) Whoever knowingly uses intimidation, threatens or corruptly persuades another person, or attempts to do so, or engages in misleading conduct toward another person with intent to – (1) influence, delay, or prevent the testimony of any person in an official proceeding; (2) cause or induce any person to – (A) withhold testimony, or withhold a record, document, or other object, from an official proceeding; (B) alter, destroy, mutilate, or conceal an object with intent to impair the object’s integrity or availability for use in an official proceeding; (C) evade legal process summoning that person to appear as a witness, or to produce a record, document or other object in an official proceeding; or (D) be absent from an official proceeding to which such person has been summoned by legal process . . . (c) whoever corruptly (1) alters, destroys, mutilates, or conceals a record, document, or other object, or attempts to do so, with the intent to impair the object’s integrity or availability for use in an official proceeding; or (2) otherwise obstructs, influences, or impedes any official proceeding, or attempts to do so . . .

2. The jury agreed that Temple was the villain and that her e-mail corruptly persuaded Anderson to shred the documents.  However, no one thought the e-mail would become the focal point of the investigation.  

a. Is ¶1 – “don’t put my name in the memo” – criminal? The jurors thought this was very fishy.  But, we know as lawyers that you don’t want to be a witness and there is nothing wrong with that.  The jury didn’t know that this type of thing happens in all cases.  

b. ¶2 – delete language that press release was misleading.  ¶3 – statement of non-recurring is not in accordance with Generally Accepted Accounting Principles.  Lawyers shudder when they see this in this case because this is what lawyers do all the time.  

c. Harcourt says that the fact that this may be standard practice and that it is the way it is done all the time might not be a reason to exonerate this particular smoking gun.  People fall into patterns and practices of behavior that become in some sense accepted as a general practice and often what happens is that one day the hatchet falls.  But the fact is, there should have been some little voice that everybody does it but it doesn’t seem kosher.  

XII.  Theft Offenses:  There are three traditional theft offenses:  larceny, embezzlement, and false pretences.  Theft divides into three categories based on the victim’s role:

(1) larceny is committed against the involuntary victim

(2) embezzlement is committed against the victim who voluntarily entrusts his possessions, but involuntarily has them appropriated

(3) fraud and extortion are committed against the victim who nominally consents but the consent is induced by misrepresentation or compelled by improper threats
A.   Larceny:  Trespassory taking and carrying away of the personal property of another with the intent to permanently deprive the possessor of the property.  The actus reus is: “trespassory taking and carrying away of the personal property of another.”  Larceny is a conduct crime.   Larceny is a specific intent crime – it requires the specific intent to deprive someone else of property on a permanent basis.  In shorthand, the mens rea is intent to steal.  A larceny only occurs when the actor possesses intent to steal the property at the moment of the commission of the actus reus of larceny.  Common law larceny applies only to personal property and does not apply to real property or intangible personal property.  It also applies to contraband and good that had already been stolen by someone else.   
1. Trespass:  Larceny requires trespass – when D takes possession of V’s personal property without consent or in the absence of a justification for nonconsensual dispossession.  The crime of larceny by trick (Pear’s Case – D rented V’s horse for a day with the fraudulent intent to take it and sell it) prohibited obtaining property by false pretences.

2. Possession v. Custody:  A person has possession of property when he has sufficient control over it to use it in a reasonably unrestricted manner.  Custody is physical control over property, but the right to use it is substantially restricted.  Custody exists where a person (1) has temporary and extremely limited authorization to use the property, (2) has received the property from his employer for use in the employment relation, (3) is a bailee of goods enclosed in a container, or (4) he obtained the property by fraud.  

a. When an employer transfers property to an employee, the law employs the fiction that the master retains constructive possession of the property and the servant has mere custody of it.  (This is not true outside of the employment relationship).

b. When a third person gives property to an employee to give to an employer, the servant who obtains the property for delivery gets lawful possession.  Thus, if the servant takes the property, he can’t be charged with larceny.  

c. Carrier’s Case – The breaking bulk doctrine gives the bailee possession over the container, but mere custody of the good.  It is a trespassory taking of the contents (larceny) if the bailee breaks bulk and removes the contents.

3. Asportation:  Larceny traditionally requires a carrying away motion.  However the MPC and many states no longer require proof of asportation.

4. Continuing Trespass Doctrine:  When a person takes possession of another person’s property by trespass, every moment that he retains possession, it constitutes a new trespassory taking that continues until he terminates possession of the property.  This allows larceny to be applied to cases where the trespassor initially intends to temporarily take property but changes his mind and decides to keep it forever.

B.  Embezzlement:  Developed in 1799 in response to Baseley case – allows theft to apply to dishonest employees who appropriated property lawfully entrusted to them by third parties for delivery to employers.  Embezzlement is today a felony or a misdemeanor depending on the value of the property embezzled.  Elements:  Requires that (1) D came into possession of the personal property of another in a lawful matter and (2) that D thereafter fraudulently converted the property. Larceny differs from embezzlement in a subtle way:
1. A person who fraudulently obtains property from another gets mere custody, so the subsequent appropriation is larceny by trick.
2. An employee who receives property from his employer for use in the employment relationship obtains mere custody.  Appropriating that property with the concurrent intent to steal is larceny.
3. An employee who receives property for his employer from a third party receives possession of the property.  If he later decides to appropriate the property, it is embezzlement.

4. A bailee entrusted with property obtains possession of the container, but not its contents.  If he decides to keep the container in the condition that he received it, it is embezzlement.  In contrast, if he opens the container and converts the contents, it is larceny.

C.  False Pretences:  Any person who “knowingly and designedly” by false pretences obtains title to property from another person “with the intent to cheat or defraud” the other person is guilty of false pretences.  A “false pretence” is a false representation of existing fact.  Elements:  Three elements of the crime of false pretences: (1) intent to defraud, (2) material misrepresentation of fact (3) victim’s reliance upon that misrepresentation in deciding to part with her property.

False pretences also does not cover opinion.
1. A thief who uses trickery to secure title and not simply possession of property is guilty of false pretences.
2. One who merely secures possession through fraud is guilty of larceny by trick.

3. The line between larceny by trick and false pretences is thin.  Frequently, a court will rule that although the thief obtained possession of property through fraud, title to it did not transfer because some condition had not yet been satisfied.  
D.  MPC Theft Offenses

§ 223.1  Consolidation of Theft Offenses
(1) Consolidation of Theft Offenses: Conduct called theft in this article constitutes a single offense. An accusation of theft may be supported by evidence that it was committed  in any manner that would be theft under this article, notwithstanding specification of a different manner in indictment or information, subject only to Ct’s power to grant continuance or other appropriate relief where defense would be prejudiced by lack of fair notice or by surprise. 

(2)(a) 3rd degree felony – amount exceeds $500, or property is firearm, car, plane, motorcycle, boat, or if – in case of theft by receiving stolen property – person is a fence (b) less than $50 or no threat ( petty misdemeanor

(3) Claim of right. It is an affirmative defense to prosecution for theft that actor:  (a) was UNAWARE that property or service was that of another; OR  (b) acted under an honest claim of right to property or service involved or that he had a right to acquire or dispose of it as he did; OR  (c) took property exposed for sale, intending to purchase and pay for it promptly, or reasonably believing that owner, if present, would have consented.

(4) Theft from spouse. Not a defense – “except that misappropriation of household and personal effects, or other property normally accessible to both spouses, is theft only if it occurs after parties have ceased living together.
§ 223.2 Theft by unlawful taking
(1) Movable Property: Guilty of theft if unlawfully takes, or exercises unlawful control over, another’s movable property with purpose to deprive him thereof.

(2) Immovable Property: Guilty of theft if he unlawfully transfers immovable property of another or any interest therein with purpose to benefit himself or another not entitled thereto.
§ 223.3 Theft by Deception
Person guilty of theft if he purposely obtains property of another by deception. Person deceives if he PURPOSEFULLY: 
(1) creates or reinforces false impression, including false impressions as to law, value, intention, or other state of mind; but deception as to a person’s intention to perform a promise shall NOT be inferred from the fact alone that he did not subsequently perform promise; OR  
(2) prevents another from acquiring info which would affect his judgment of a transaction; OR 
(3) fails to correct a false impression which deceiver previously created or reinforced, or which deceiver knows to be influencing another to whom he stands in a fiduciary or confidential relationship;  OR  
(4) fails to disclose a known lien, adverse claim or other legal impediment to enjoyment of property which he transfers or encumbers in consideration for property obtained, w/t such impediment is or is not valid, or is or is not a matter of official record.  The term “deceive” does NOT include falsity as to matters having no pecuniary significance, or puffing by statements unlikely to deceive ordinary persons in group addressed.
§ 223.4 Theft by Extortion

Person guilty of theft if he obtains property of another by threatening to: 
(1) inflict bodily injury on anyone or commit any other criminal offense; OR  
(2) accuse anyone of a criminal offense; OR  
(3) expose any secret tending to subject any person to hatred, contempt or ridicule, or to impair his credit or business repute; OR  
(4) take or withhold action as an official, or cause official to take or withhold action;  OR  
(5) bring about or continue to strike, boycott or other collective unofficial action, if property is not demanded or received for benefit of group in whose interest actor purports to act; OR  
(6) testify or provide info, withhold testimony or info with respect to another’s legal claim or defense; OR  
(7) inflict any other harm which would not benefit actor. 

It is affirmative defense to prosecution based on (2), (3), or (4) that property obtained by threat of accusation, exposure, lawsuit or other invocation of official action was honestly claimed as restitution or indemnification for harm done in circumstances to which such accusation, exposure, lawsuit or other official action relates, or as compensation for property or lawful services.
§ 223.5 Theft of Property Lost, Mislaid, or Delivered by Mistake

Person guilty if he fails to take reasonable measures to restore property to a person entitled to have it

§ 223.6 Receiving Stolen Property

(1) Receiving A person is guilty of theft if he purposely receives, retains, or disposes of movable property of another knowing that it has been stolen, or believing that it has probably been stolen, unless the property is received, retained or disposed with purpose to restore it to the owner....

(2) Presumption of Knowledge. The requisite knowledge or belief is presumed in the case of a dealer who:

(a) is found in possession or control of property stolen from two or more persons on separate occasions; OR

(b) has received stolen property in another transaction within the year proceeding the transaction charged; OR

(c) being a dealer in property of the sort received, acquires it for a consideration which he knows is far below its reasonable value.

“Dealer” means a person in the business of buying or selling goods including a pawnbroker.
§ 223.7 Theft of Services

(1) A person is guilty of theft if he purposely obtains services which he knows are available only for compensation, by deception or threat, or by false taken or other means to avoid payment for the services. “Services” defined.....

(2) A person commits theft if, having control over the disposition of services of others, to which he is not entitled, he knowingly diverts such services to his own benefit or to the benefit of another not entitled thereto.
§ 223.8 Theft by Failure to Make Required Disposition of Funds Received

A person who purposely obtains property upon agreement, or subject to a known legal obligation, to make specified payment or other disposition, whether from such property or its proceeds or from his own property to be reserved in equivalent amount, is guilty of theft if he deals with the property obtained as his own and fails to make the required payment or disposition. ....An officer or employee of the government or a financial institution is presumed: (i) to know any legal obligation relevant to his criminal liability under this Section, and (ii) to have dealt with the property as his own if he fails to pay or account upon lawful demand, or if an audit reveals a shortage or falsification of accounts.
§ 223.9 Unauthorized Use of Automobiles and Other Vehicles 
· The MPC covers all property – anything of value – including immovable property such as real estate and movable property such as things growing on or found on land.  

· While the MPC sets out separate forms of theft, a prosecutor can prove a different form of theft than what was specified in the indictment as long as a defendant’s right to a fair trial is ensured.  
D.  Consolidation of Theft Offenses:  Because it is theft offenses depend on hidden intentions of the parties – the line between larceny and embezzlement depends on whether D formed the wrongful mental state prior or after the property was delivered to him; the line between larceny by trick and false pretences depends on whether the title passes, which depends on the victim’s intent – most states have consolidated the theft offenses in a single offense.

E.  Cases
1. Commonwealth v. Mitchneck (PA 1938):  Mitchneck operated a coal mine and pursuant to an agreement with his workmen, he was to pay Vagnoni, the owner of the store, for items the employees purchased.  He pocketed the money rather than pay Vagnoni.  Charged under the Fraudulent Conversion Act of 1917.  Fraudulent conversion is when the defendant receives in his possession money or property of another person, firm, or corporation, and fraudulently withholds the same for his own use and benefit.  Held – Conversion statutes do not cover people who sell his own property and it is not applied as to make it an effective substitute for an action at law in the collection of a debt.  D did not have any money that belonged to the employees since title and ownership was never transferred.  Instead, there was only a change of creditors and he owed the amount to Vagnoni instead of to the employees.  D’s liability civil and not criminal.
a. MPC § 223.8. Suggestion that the word “retains” after “obtains” would strengthen chances for conviction

b. Larceny – § 223.2: exercising unlawful control over the money, might also apply.  
2. Topolewski v. State (Wis. 1906): Mat Dolan indebted to Topolewski for $100.  Couldn’t make the payment and they agreed to get meat from Dolan’s company by criminal means.  Dolan told his boss, Mr. Layer and they put 4 barrels of meat to be packed and placed in the accustomed place for customers so that the accused could take the barrels.   D took the barrels and Layer helped him arrange them in his wagon and talked about the barrels with D.  Held - The court held that given all the help Layer gave D, there was consent.  Even though D had the intent to steal, the element of trespass was missing and the crime was not fully consummated.  
3. Obtaining property by false pretenses: Necessary condition for the crime of fraud was that the defendant’s false pretense induces the victim to part with title in his goods.  Graham v. United States (D.C. Cir. 1950) – Victim gave D, a lawyer $2000 that this lawyer was to use in bribing the police on the victim’s behalf.  D was honest about bribing but not about stealing – he kept the money for himself.  Held – The owner only intended to depart with possession but not with title so the appropriate charge was larceny and not false pretences.  

4. Embezzlement:  Commonwealth v. O’Malley (Mass. 1867): Victim handed D a wad of bills to count and from which she authorized him to take a dollar as a loan.  O’Malley ran off with the entire amount.  Was charged with larceny on the grounds that he formulated the intent to take the money after possession.  Then indicted and convicted of embezzlement.  Held - Embezzlement requires D to be in possession when he fraudulently and feloniously converted the money.  V never gave up possession because he counted the money in her presence and allowed D to take $1.  If the owner puts her property into the hands of another to use it or do some act in relation to it, in the owner’s presence, she does not part with possession and the conversion is a larceny.

5. State v. Bautista (HI 1997) – D bought a new truck and paid by check and the check bounced.  He returned the truck as requested but with 592 miles on the odometer so that it could not be sold as new.  Evidence showed that it was the defendant’s plan to have the car just for the weekend.  Held – Conviction of theft in the first degree (taking property worth $20,000 or more) reversed because there wasn’t a sufficient deprivation.

6. Lund v. Commonwealth – D was a student at Virginia Tech in statistics.  His advisor failed to arrange for computer use, but D used it without obtaining proper authorization.  Got numbers from other people and printed out lots of documents.  Charged with obtaining the printouts by false pretences or token with intent to defraud.  Virginia Tech claims that it was worth $5,605 but D contends it was only worth scrap paper.  Held – Phrase goods and chattels does not apply to time and services.  Labor and services are not the subject of false pretences.  The word “use” was not in the VA code and can only apply to concrete personal property.  

a. MPC § 223.7 criminalizes theft of services.  MPC § 223.0(7) defines property as anything of value.

7. False Pretences:  People v. Sattlekau (NY 1907): D placed an ad in the NY Herald, signed Bachelor, for a woman, possibility of matrimony.  Rosa Kaiser answered the add and D responded under the name Ernest Paul and said that he owned Uncle Same Hotel.  The pair corresponded and met in person at Grand Central Station.  They talked marriage and Sattlekau told her that he needed $1000 towards a purchase of a hotel in NYC.  Said that he would repay her with interest.  She withdrew her savings and gave him the money.  He claimed that the Uncle Same Hotel burned down and he canceled the deal in NYC and never wrote back.  He placed an identical ad and was caught meeting another woman.  The hotel didn’t exist.  Held – The court held that this was a classic case of false pretences – deliberate intention to defraud and the pretences were false and Rosa relied on those representations to give him the money.  The money was paid in reliance of the false pretences.  It is not necessary that the lie about the hotel was the only inducement of the party that gave up her money.
a. What responsibility should be given to the woman, who seems gullible?  Should that enter into our analysis of whether they were false pretences or should they be obviously false pretences to make him liable for fraud?  Is there a point at which something becomes over the top nonsense?  

E.  Extortion:  A person is guilty of statutory extortion if she obtains or attempts to obtain, the property of another by means of a threat.  The act threatened by the extortionist need not in itself be illegal.  The threat does not need to involve the commission by the actor – omissions and refusals to act are also included.  

1. People v. Dioguardi (NY 1960):  Dioguardi was the owner of Equitable Research Association, which claimed to be a labor consulting firm.  McNamara was the alleged front man of an extortion scheme.  Employees at the Kerin Company picketed on two different days under the placards of Locals 210 and 138 of the Teamsters.  Kerin officers were worried that the picket would greatly damage business.  Through their lawyer, Kerin met with McNamara, who suggested that something could be done for between $5000 and $10000.  Kerin agreed to join his employees with McNamara’s local 295 in exchange for $200 a month to Equitable as a retainer fee for labor and advice.  Dioguardi charged with extortion.  Held – D does not have to create the fear existing in the mind of the victim so long as he persuades him that he possesses the power to remove or continue its force and instills a new fear by threatening to misuse that power as a device to exact tribute.  He and McNamara cultivated the image that McNamara could control the labor problems.  Furthermore, the labor problems stopped the very day of the first payment.  The power to remove a picket implies the power to remain it.  Not only is this a pretence of control, it is actual control.  Remanded for new trial.
a.  § 223.4(5).  MPC has labor dispute extortion sub-part box.  
2. State v. Harrington – Convicted of extortion because he threatened to use incriminating photos in a divorce action.  Held – conviction upheld, emphasizing that the incriminating evidence was willfully contrived and procured.

3. McCormick v. United States (SCOTUS 1991):  McCormick member of WV house of delegates.  Represented a district that suffered a shortage of doctors.  WV had allowed foreign med school graduates to practice under temporary permits while studying for state licensing exams.  Some doctors were allowed to practice despite repeatedly failing exams.  McCormick leading advocate for the program.  Following a move to end the program, the doctors hired a lobbyist who gave McCormick $900 in cash.  McCormick didn’t list these and other similar contributions from the doctors as campaign funds or income.  Sponsored legislation permitting experienced doctors to be permanently licensed without passing exams.  Charged with violating the Hobbs Act by extorting payments under color of official right.  Held - serving constituents and supporting legislation is the everyday business of legislators.  Specific evidence of a deal (proof of a quid pro quo) is necessary to find extortion for a public official 

XIII.  Wire and Mail Fraud:  Federal mail fraud law enacted in 1872; oldest law still being used extensively to prosecute.  Most frequently used predicate offense in civil RICO cases. 

A.  Mail Fraud 18 U.S.C. §1341 

“Whoever having devised or intending to devise any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or promises, or to sell, dispose of, loan, exchange, alter, give away, distribute, supply, or furnish or procure for unlawful use any counterfeit or spurious coin, obligation, security or other article, or anything represented to be or intimated or held out to be such counterfeit or spurious article, for the purpose of executing such scheme or artifice or attempting to do so, PLACES IN ANY POST OFFICE OR AUTHORIZED DEPOSITORY FOR MAIL MATTER, ANY MATTER OR THING TO BE SENT OR DELIVERED BY THE POSTAL SERVICE, or deposits or causes to be deposited any matter or thing whatever to be sent or delivered by any private or commercial interstate carrier, or takes or receives therefrom, any such matter or thing, or knowingly causes to be delivered by mail or such carrier according to the direction thereon, or at the place at which it is directed to be delivered by the person to whom it is addressed.....”

not more than 5 years or a fine

affects a financial institution: $1,000,000 or 30 years

B.  Wire Fraud – 18 U.S.C. §1343 Fraud by wire, radio or television

....transmitted by means of wire, radio or television communication in interstate or foreign commerce....

C.  Breadth and Concept of Scheme to Defraud
1. Durland v. United States (SCOTUS 1896):  The defendant was accused of selling bonds through the mail with the intent not to make the promised repayments. Under the common law, only misrepresentations as to current or past facts could support a charge of obtaining property by false pretenses. Defendant was trying to entrap with a scheme to obtain money he never intended to repay.  Held – Common law fraud – there must be a misrepresentation of an existing or a past fact, and cannot consist of the mere intention not to carry out a contract in the future.  The mail fraud statute is broader than the common law and can encompass case where the misrepresentation is as to future events: “any scheme or artifice to defraud.” Does not encompass when the party intended to repay the bonds, but then could not. Must have intent.
a. This decision cut the mail fraud statute from the requirements for common law deception.  It creates a federal cause of action, where one would not exist under common law deception.
b. Under the common law fraud through false pretences, Durland would not be guilty of fraud.  There was no misrepresentation as to actual facts.  The Provident Bond & Investment Company actually existed, unlike the D in Sattlekau who had made obvious misstatements about the existence of actual facts at the time.  

c. MPC § 223.3(1) created a false impression about his intention to pay or repay the bonds with interest. 
i. Defense – This was some form of puffery that shouldn’t really deceive anybody.  

d. MPC § 224.7 – Deceptive Business Practices – If you can prove intent, then you’d have a slam dunk on this. 
2. Intangible Rights Theory:  Extended the mail fraud statute to cases in which the victim was deprived of an intangible right or interest, rather than money or property. These cases do not involve express misrepresentation. Element of deceit was satisfied by nondisclosure of dishonest or corrupt actions.  Includes: (1) honest services of government officials, (2) falsify votes – an honest election, (3) accepting kickbacks or selling confidential information, (4) rights to privacy.
3. McNally v. United States – Supreme Court rejected the intangible rights interpretation of the mail fraud statute, bringing what turned out to be only a temporary halt in the application of the mail and wire fraud statute to intangible rights cases.  They said that mail fraud statutes reaches only the deprivation of property rights and that if the Congress wants it to apply to politicians it would say so.  Court said that the rule of lenity and considerations of federalism should apply.  Stevens, in his dissent said that the argument that any scheme or artifice to defraud was frozen in its 1872 definition is untenable.
a. This decision contains Supreme Court schizophrenia over whether a statute should be interpreted broadly or narrowly.  
b. After McNally Congress adopted 18 USC § 1346 and defined scheme or artifice to defraud as including a scheme or artifice to deprive another of the intangible right to honest services.    

4. United States v. Lopez-Lukis (11th Cir. 1997):  Defendant Vicki Lopez-Lukis was a former member of the five-person Board of Commissioners for Lee County, Florida.  Defendant Sylvester Lukis was a lobbyist who represented Ogden Projects and Goldman Sachs.  To secure John Manning’s victory in an election, they threatened his opponent with releasing a videotape of her having an affair.  When she did not withdraw, the D’s distributed the tape to the media.  Indicted under §§ 1341 and 1346.  Held – The court held that the videotape incident was potentially a violation of the mail fraud statute.  In addition to depriving her constituents of their right to her honest services, she also potentially had a larger interest at stake – in influencing the rest of the board.  The object of the scheme was to make Manning indebted and to get him to vote for policies that are favorable to Lukis’ clients.  Not just one vote on the board was compromised and the videotape incident was important evidence of a larger scheme to defraud.  

5. United States v. Margiotta (2nd Cir. 1982):  Republican Chairman of Nassau County was charged under § 1341 (before § 1346 was enacted) with breach of honest services.  Margiotta did not disclose to Hempstead citizens that he could have contracted with another agency for smaller commissions.  Argument that Margiotta breached his fiduciary duty.  Held – The court held that the mail fraud statute should not be so greatly expanded so as not to subject virtually every participant in the political process to potential criminal investigation and prosecution.  Pluralism assumes that politically active people will pursue power and self-interest.  Margiotta’s practice was statewide and he should not be singled out under mail fraud.
6. Cleveland v. United States (SCOTUS 2000):  Cleveland was a New Orleans lawyer who assisted Goodson in preparing TSG’s application – a partnership headed by Goodson’s grown children – for a video poker license.  They initially applied in May 1992 and the license was renewed from 1993-1995.  In 1996, the FBI discovered that Goodson and Cleveland had participated in a scheme to bribe state legislators to vote in a manner favorable to the video poker industry.  The govt. alleged that Goodson and Cleveland violated § 1341 by fraudulently concealing their ownership interests in TSG because they had tax and financial problems that would have undermined their ability to receive a video poker license.  Held – The court held that § 1341 does not reach fraud in obtaining a state or municipal license of the kind here because such a license is not property in the regulators hand.  Instead the point of the licensing scheme is regulatory and the property interest came after the license was issued.  Ambiguity of a statute should be resolved in favor of lenity.

a. SCOTUS is arguing that the statute should be interpreted narrowly because it is a criminal statute and in fact, the wire fraud predicate is one of the most often used predicates for criminal liability. 
b. In wire and mail fraud, you sometimes see courts interpreting statutes narrowly, as in this case and in McNally and at other times you see the court interpreting it in a very broad way.  On the other hand, in Durland the court is broadening the scope of a common law crime – theft by deception – and decides to include any scheme for artifice to defraud, even one that doesn’t reach false pretences.  

c. Not a scheme to defraud because the state because the state did not have a property interest as licensor even if the defendants had property rights as licensees.  Property question turned on whether it was property in the hands of the victim.
i. Can’t say that the public was defrauded because of the substitutability of poker machines – lying on the application has nothing to do with the amount of money lost and people would have gambled anyway. 
7. Carpenter v. United States (U.S. 1987):  D defrauded the Wall Street Journal of confidential business information.  Held – Court held that § 1341 protects property rights only.  Upheld convictions under the federal wire fraud statute and § 1341.
8. United States v. Czubinski (1st Cir. 1997):  Richard Czubinski was convicted of 9 counts of wire fraud.  He was an IRS employee who used a valid password to gather income tax information without authorization of various members of the white supremacist movement plus the DA and who is prosecuting his father.  At a white supremacist movement meeting he told a friend that he intended to use some of that information to build dossiers on people involved in the white supremacist movement who might potentially become informants.  But Czubinski took no actions to print out or do anything with the information.  Govt. said that this constituted a breach of honest services. Did Czubinski violate §§ 1343 and 1346?  Held - Govt. must prove two elements beyond a reasonable doubt – (1) the defendant’s knowing and willing participation in a scheme or artifice to defraud with the specific intent to defraud and (2) the use of interstate wire communications in furtherance of the scheme.
a. Wire fraud does not require personal profit for the scheme to defraud.  
b. Why does disclosure matter for the purpose of property interests here?  Mens rea issue – all of a sudden a piece of paper becomes property depending on what he does with it. 
c. We could have gone after Czubinski with computer fraud - 18 U.S.C. § 1030(a)(4) – knowingly and with intent to defraud.  Knowingly with regard to accessing a Federal interest computer (a govt. computer).   Since then, the statute has been extended to apply to all computers.  In the new statute, you can get him under § 1030(a)(2)(B).
D.  Computer Fraud:  Computer may be object, subject or instrument of crime. Object: a person attempts to steal processing time, services of ISP. Subject: the computer is the physical location of the thing stolen – usually data or software. Instrument: used to facilitate traditional crimes. Increasing dependence on computers has led to increasing vulnerabilities and a breakdown in traditional jurisdictional barriers (cross state and national boundaries). Many computer crimes are committed by insiders, others are hackers. 2000 survey estimated financial losses of more than $256 million not counting “Melissa” and “ILoveYou” viruses. Many crimes unreported b/c fear of advertising vulnerability. Law enforcement not have proper tools to investigate. A “protected computer” under federal law is basically any computer used in interstate communication – i.e. every computer.
1. 18 U.S.C. § 1030: prohibits forms of unauthorized access and exceeding access to any “protected computer” – basically anything touching the Internet – when access is used to obtain national security info, financial records, intercept communications, manipulate government computers, defraud/obtain things worth more than $5,000, traffic in passwords, or extort by threatening damage to protected computer Minimum sentence of 6 months. 
a. D does not need to accomplish what he originally intended to do.

2. United States v. Morris (2nd Cir. 1991):  Morris, a graduate student at Cornell,  released a “worm” into the Internet. He intended to expose the security deficiencies of the Internet. He designed the worm to spread without drawing attention to itself. It was not supposed to interfere with computer function. It was supposed to spread to every computer, but to keep from making too many copies, would ask if the computer had it. If so, would only copy every 7th time – to guard against programmers who taught their computers to say yes, when they didn’t really have the program. The worm was also designed to kill out when computers shut down. The worm replicated much faster than anticipated, making many machines crash or become catatonic. Through a friend, Morris sent out the cure, but it couldn’t get through b/c of the virus. Did the government need to prove intent to prevent authorized use and thereby cause loss? Did Morris “access without authorization”?  Held - . §1030(a)(5) places intentionally in front of access, not in front of “causes loss.” Congress deliberately put in “intentionally” to require high level of mens rea, but left it out (in contrast to previous laws) before the causing loss. No need to prove intent for that element b/c wording, structure and purpose of law. As to second question, Morris argued only exceeded legitimate access, not unauthorized access. Morris did not use computers in intended manner. Plus he designed worm to spread to computer systems where he had no access.
a. We know that he designed the worm so that it wouldn’t cause computers to crash because:  (1) He had the worm ask all the computers to ask each computer if it had the worm.  If the computer said yes, the worm would not duplicate – because too many of the worm on the same system would cause a crash.  Unfortunately he messed up and there was this provision that on the seventh yes, it would replicate anyway.  (2) Also designed to be killed when computer shut down.   (3) sent e-mail message from Harvard as to how to crack the worm.

b. The most persuasive reason that the court offers was that the predecessor section had “knowingly accesses” and “knowingly uses, modifies, destroys, or discloses information.”  Congress knew how to pass a statute with both mens reas to modify access and causes.  MPC applies a single mens rea to all the elements, which is a very different result to what we have here.

3. United States v. La Macchia (D.Mass. 1994):  D uploaded software and games on his website for people can download free software.  charged with one count of conspiring with “persons unknown” to violate 18 U.S.C. § 1343 (wire fraud).  Indictment alleged that LaMacchia, an MIT student, devised a scheme to defraud on an international scale through the illegal copying and distribution of copyrighted software.  Cites Dowling v. United States (U.S. 1980), which held that copyright infringement (bootleg Elvis records) does not satisfy the physical taking requirement of the National Stolen Property Act – limited nature of the property interest in copyright stems from a desire not to override first amendment concerns about free dissemination of ideas.  The Supreme Court didn’t grant cert. in Dowling on the mail fraud conviction because he mailed catalogs advertising his bootleg records.  Held –  The Court held that LaMacchia cannot be convicted under the wire fraud statute because (1) no fiduciary relationship existed between LaMacchia and the manufacturers, (2) there is no independent statutory duty to disclosure like the one that caught Dowling because there is no software equivalent to the compulsory licensing scheme in copyright, and (3) La Macchia’s activities were not criminal conduct under the copyright act.  While the copyright statute requires personal gain,  mail and Wire fraud statutes do not require that D sought to personally profit from the scheme to defraud.  
a. Harcourt says that this is a radical holding.  In some sense the court is basically saying that while it might be wire fraud, it isn’t fair to prosecute LaMacchia under § 1343 because Congress regulates that type of activity under criminal code copyright.  This would be like saying that you can’t use RICO in the case of that judge in the ND of California who was scheming because that is not what we made RICO for – Congress made RICO to go after Italian mobsters.

b. It is not clear whether we could prosecute LaMacchia under § 1030.  

XIV.  Proportionality: 
A.  Utilitarianism and Proportionality:  There are five basic rules:  (1) punishment must not be less than is required to outweigh the potential profit of the criminal of committing the offense; (2) The more serious the crime, the more serious the punishment; (3) Grade offenses in a manner to get people to choose the less serious offense if choosing between two offenses; (4) Punishment should be set to get the criminal to commit no more harm than is necessary for his purpose; and (5) punishment ought not be greater than what is necessary to make the criminal’s behavior conform with the previous rules.  

1. General Deterrence – very dangerous crimes should be punished more severely than less dangerous crimes.  Appropriate punishments might differ over time and among jurisdictions.

2. Specific Deterrence – to deter a specific offender, punishment must be proportional to the extent that is necessary to prevent the individual offender from committing future acts.  

3. Rehabilitation – Proportionality has little meaning – duration and harshness of treatment unrelated to the severity of the offense commited.

B.  Retributivism and Proportionality – Retributivists justify punishment on the ground that a crime has been committed.  Punishment should be proportional to the severity of the offense committed.  A person is more deserving of punishment if he intentionally causes a harm rather than negligently causes that same harm.  Rank crimes in order of seriousness.  Impose punishment commensurate to the relative gravity of the offenses.  
C.  Proportionality Applied:  The Supreme Court ruled in Weems v. United States (U.S. 1910) that there is an implicit requirement in the 8th amendment that punishment inflicted is not grossly disproportional to the crime committed.  

1. For the death penalty, discussed supra are various cases that limit it.  E.g. – Coker v. Georgia (no death penalty for rape of adult woman); Enmund v. Florida (no death penalty for minor participation in a felony murder).  

2. Solem v. Helm (U.S. 1983):  Jerry Helm was convicted of seven nonviolent felonies.  None was a crime against a person and alcohol was a contributing factor in each offense.  The seventh (principal) offense was for uttering a no account check for $100 while on a drinking binge, which carries a maximum sentence of five year imprisonment and $5000 fine.  He was sentenced to life imprisonment without the possibility of parole under a SD statute: “when a defendant has been convicted of at least three prior convictions in addition to the principal felony, the sentence for the principal felony shall be enhanced to the sentence for a Class 1 felony.”  Held - The court held that the punishment was disproportionate because (1) the sentence Helm received was much greater than the sentence for way more dangerous felonies (e.g. first degree manslaughter, arson, kidnapping, attempted murder), (2) and because such a severe sentence could never have been received a life sentence without parole except possible NV – but has never been done.  
a. The Court applied the same three prong test that was rejected as too subjective in Rummell:  (1) gravity of the offense compared to the severity of the penalty, (2) intrajurisdictional analysis (compare sentence to penalties for similar crimes, (3) interjurisdictional analysis – penalties in other jurisdictions for same offense.

3. Rummell v. Estelle (U.S. 1980):  Rummell convicted of 3 fraud offenses, totaling $230.  Sentenced to life imprisonment with the possibility of parole in 12 years under TX recidivist statute.  Held – Statute constitutional under 8th amendment because of possibility of parole and because prosecutorial discretion might operate to screen out truly petty offenders.  The court said that because Rummell would be eligible for parole consideration after twelve years, the court was not impressed by the severity of the life sentence for the minor crime.  Dissent:  The disproportionality of the life sentence could be established by weighing of three objective factors (above).  The TX recidivist statute was one of the most severe.
a. Under this ruling, legislatures can apply utilitarian factors in setting criminal penalties (deterrence) even if the process results in retributively disproportional sentencing.  

4. Harmelin v. Michigan (U.S. 1991):  Harmelin convicted of possessing 672 grams of cocaine and was sentenced to life imprisonment without the possibility of parole.  Since there was no death penalty available in Michigan at the time, it was the harshest penalty available and only two other crimes, first degree murder, and manufacture, distribution or possession.  Held – Scalia and Rehnquist – Harmelin’s sentence did not violate the eighth amendment.  Plurality opinion (Kennedy, joined by O’Connor and Souter) – refused to overrule Solem.  (1) Fixing of sentences is, as a general matter, within the province of legislatures and not courts; (2) the 8th amendment doesn’t mandate adoption of any one penological theory; (3) Marked divergences both in the underlying theories and length of prescribed prison terms are inevitable; (4) Proportionality review should be informed by objective factors to the maximum possible extent.  Thus, they concluded that the 8th amendment doesn’t require strict proportionality between crime and sentence.  Only forbids sentences that are grossly disproportionate.  Because cocaine possession is a serious crime, there is no need to go to the other to prongs of the Solem test.

a. The second and third prongs of the Solem test only come into play if the court determines that the offense at issue is petty and the sentence imposed is severe.  
b. The first prong is the least objective of the three prong test.  

5. Ewing v. United States:  Review of the California three strikes law.  D stole three golf clubs, in a crime that was on the line between a felony and a misdemeanor.  Chose to prosecute it as a felony because of D’s long criminal history of property crimes and violence.  Held – the three strikes law is constitutional.  Court viewed the crime as a whole, taking into account the prior offenses in determining the proportionality of a life sentence for stealing golf clubs,
6. Federal Sentencing Guidelines:  (1) Index provides a number, representing the base offense level for the crime committed. (2) Judge must determine if any specific offense characteristics set out in the guidelines apply to the case.  If so, the judge must increase the offense level.  (3) Judge determines whether any guideline specified adjustments apply.  Most increase the offense level, but a few decrease it.  (4) Judge calculates D’s criminal history score, which is added to the offense level.  This is based on the prior criminal record.  (5)  Then looks at a table to determine the range of months for incarceration.

a. Koon v. United States (U.S. 1996):  Koon was a police officer involved in the Rodney King beating.  Tried in state court for assault w/ deadly weapon, excessive use of force, but acquitted. They were indicted in federal court and convicted for violating constitutional rights under color of law and other charges. Koon and Powell were convicted. Guidelines suggested 70-87 months. District Court departed downward 5 levels for victim’s wrongful conduct provoking the assault, 3 for combination of factors: widespread publicity makes defendants potential targets of abused; burdened by successive state and federal prosecutions; job termination; not violent/likely to engage in future criminal conduct. New range 30-37 months. Court chose 30. Downward departures reviewed for abuse of discretion. Held - Career loss and low recidivism are not appropriate factors for reducing a sentence; successive prosecutions and potential for prison abuse are appropriate, however.
i. Should we think that the prosecutor should have an 8th amendment proportionality amendment?   
