Criminal Law Outline
IGNORANCE OF THE LAW IS NO EXCUSE (MISTAKE OF LAW)

· Terms:

· Mens Rea – The guilty mind.  The state of mind that the prosecution, to secure a conviction, must prove that a defendant had when committing a crime; criminal intent or recklessness. 

· Actus Reus – The guilty act.  The wrongful deed that comprises the physical components of a crime and that generally must be coupled with mens rea to establish criminal liability; a forbidden act. 

· Ignorantia Legis Neminem Excusat – Ignorance of the law is no excuse. Lack of knowledge about a legal requirement or prohibition is never an excuse to a criminal charge.  Ancient rule of Anglo American common law.  

· Scienter- Knowledge of certain facts; often refers to “guilty knowledge” which implicates liability 

· An actor’s ignorance/ mistake of law does not negate the mens rea of an offense, as a comparable mistake of fact may do, b/c neither knowledge nor recklessness or negligence as to whether conduct constitutes an offense, or as to the meaning of an offense, is ordinarily an element of that offense. 

· Rationale for the rule

· Certainty of the law- law is definite and knowable

· Avoiding subjectivity in law- laws may be unavoidably vague and many may disagree w/ meanings, thus allowing law to lose its objective meaning

· Fraud- possibility of false claims

· Sacrificing the individual for Public Good- encourage ignorance of the law rather than respect and adherence

· The law didn’t mean that if you rely on the words of the statute there is a defense. They instead mean that if you rely on an official statement of the law, and it’s later found to be wrong you have a defense against prosecution.

· COMMON LAW- 
· There are two reasons for the principle-

· Promotes the goal of prevention

· To hold otherwise would invite ignorance of the law

· It promotes objective social control to require people to know the criminal law at their peril

· Maximizes deterrence if people know that mistakes won’t be excused

· The rule an “essential postulate of legal order”

· The idea of law is that it should come from an authoritative source

· Cts need to be able to make final and authoritative pronouncements of what the criminal law is

· If ignorance was a defense criminal law would be whatever an individual thought it was

· It might be unfair to rigorously enforce the rule in all contexts

· But socialization teaches the fundamental  boundaries

· This also includes when the ∆ knows what the law is but makes a mistake about the meaning or application of one of its terms

· Mistake will not be a defense if the legal definition of which the ∆ is unaware is one that’s supplied by the criminal law itself 

· Liability is strict as to whether something is a crime and the meaning assigned by criminal law to elements of the crime

· NOTE: In regards to mens rea the ∆ need only know what is happening not what the criminal law attaches to the crime

· Exceptions(
· Loose CL mens rea language employed in the definition of the crime has been interpreted to require that the ∆ be culpable as to the criminality of behavior in order to be convicted

· The cts rarely allow this but effective advocacy might lead to a fair result that would otherwise be barred by rigid application of the CL rule. 

· When the ∆ is affirmatively misled by public officials charged w/ enforcing the law in question 

· There is a kind of entrapment when an official source says “go ahead” and ∆ takes the advice

· Strict Liability is appropriate only for ∆s who are sufficiently aware of the context so that its fair to hold them accountable even though they didn’t know about one particular aspect of their behavior 

· Defense should be recognized in cases where the ∆ made a reasonable mistake after pursuing “all means available to ascertain the meaning and application of the offense to his conduct and honestly in good faith concludes that his conduct isn’t an offense in circumstances in which a law-abiding prudent person would also conclude

· MODEL PENAL CODE
· § 2.04(1)- a mistake of fact “or law” is a defense only when t negatives the defined mens rea element of an offense

· Mens rea under the MPC requires only that the ∆ have prescribed culpability as to certain physical behavior, results and circumstances. It does NOT require the ∆ to attach legal labels supplied by criminal law.

· Exceptions(
· §2.02(9) end with the exception: “unless the definition of the offense … so provides.”

· It is possible in the definition of a particular offense to require some mens rea level as to the criminality of the behavior or as the to meaning/ application of law determining the elements of the crime

· There are NO MPC offenses that include such an element in the definition of the crime b/c the offenses defined in Part 2 of the MPC are mostly traditional crimes

· The kind of offense where such an element might be included would be one where it would be regarded as unfair to expect a reasonably socialized person to know not to engage in the proscribed behavior 

· §2.02(9) also contains another exception: “unless… the Code so provides” (∆ must prove defense beyond POE)

· ∆ must actually believe the conduct to be lawful and that belief must have been formed “in reasonable reliance” on an official statement from one of the sources mentioned below… 

· MPC contains a series of exceptions in §2.04(3)( the rationale is that it would be unfair to the ∆ to punish violation of the crim law in that context. This section provides “collateral” and not “derivative” defenses

· §2.04(3)(a)- permits a defense of ignorance of law when the law defining the offense is unknown to the ∆ and “hasn’t been published or otherwise reasonably made available prior to the conduct alleged.”

· Would not apply to any offense in the crim code, its mainly designed for situations where no reasonable access to local ordinances is provided or administrative regulations that are enforceable through the criminal process.

· §2.04(3)(b)- exception when ∆ “acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in 

· (i)- a statute or other enactment

· (ii)- a judicial opinion, decision, or judgment

· (iii)- administrative order or grant of permission

· (iv)- an official interpretation of the public officer/body charged by law w/ responsibility for the interpretation, administration, enforcement, of the law defining the offense

· Must rely on official statement and not merely private attny.

· Consequences of SL is a chilling effect – if actors know that mistake of law isn’t a defense, if they are risk adverse, they will avoid even coming close to behavior that is criminal. They will refrain in conduct that is not criminal to avoid conduct that is.

· One must assess the overdeterrence that will be caused (or chilling effect)

· CASES

· People v Marrero- D was arrested for unlicensed possession of a loaded pistol in a nightclub in violation of penal law §265.02, where there is an exemption for correctional officers.  D protested that he was a federal corrections officer and therefore exempted.  
· Issue: May D’s personal misreading or misunderstanding of a statute excuse criminal conduct?

· If ∆s argument was accepted the exception would swallow the rule, w/ the exception of people who never read the statute at all (and unreasonable people).

· Rule: A good faith mistaken belief as to the meaning of a criminal statute is no defense to a violation of a statute.
· Reasonable-Reliance Doctrine: For a statement to be “official” it must be contained in:

· A statute later declared to be invalid

· Judicial decision; later erroneous in the highest court in jurisdiction

· Official, but erroneous, interpretation of law from public officer in charge

· Dissent- takes issue w/ majority on two counts

· (1) The Penal Code must be construed so that the man is precluded from offering a defense base on his mistake of law and 

· (2) Such construction is compelled by prevailing considerations of public policy and criminal jurisprudence 

· If a man is law abiding and wouldn’t have acted but for a mistaken assumption of law, there is no need to punish him.

· Regina v Smith- man took apart the wall boards to remove stereo equipment he installed. ∆ claims that he didn’t know he was violating a statute and further that he thought the property was his.

· ∆ had to intend to destroy the property of another in order to violate the statute. Otherwise he did not satisfy all elements of the statue (crime) 

· Lambert v California- Section 52.39 of the LA Municipal Code requires convicted persons to register with the city.  D was arrested on suspicion of another offense and was charged with a violation of this registration law.  Due process requires notice of possible offense, it must be shown that ∆ had knowledge of registration otherwise she can’t be punished for conduct which would be innocent if done by anyone else. Judgment was reversed for ∆.

· Issue: Is it a violation of Due Process to apply a registration statute to a person who has no knowledge of his duty to register?

· Rule:  Failure to act may not be punishable under a criminal statute unless it’s shown that the ∆ knew or should have known of the duty established by the statute and the penalty for failure to comply w/ statute.
· The severity lies in the absence of an opportunity to avoid a consequence of the law or to defend any prosecution brought under it

· Engrained in Due Process is the concept of “notice”. The Const. DEMANDS basic fairness.

· When you are going to apply criminal liability to the act of NOT doing something and it’s a crime, you must give more notice b/c people are entitled to live their lives (passive)

· If it is Malum in se, you should have known better, but if it’s Malum Prohibitum, due process, especially notice, is an issue.

· SL is impermissible whether for an element of the offense of for whether the behavior is criminal whenever the context is so innocuous that the avg. citizen would have no clue the behavior would implicate criminal law

· Warning must be provided to avg. socialized individual unless SL isn’t permissible 

ACTUS REUS- Crime requires conduct… the ∆ must do something 

· MODEL PENAL CODE: A person isn’t guilty of a crime unless the charge is “based on conduct.” § 2.01(1). An offense is divided up into conduct, results, and circumstances

· CONDUCT( the physical activity in which the ∆ must engage 

· § 2.01 (1) A person isn’t guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable (p. 1041)
· (1) Act( any affirmative conduct sufficient to satisfy the definition of the offense

· (2) Omission( any legal source of a duty to act will suffice… a moral duty which isn’t expressed in some provision wont 

· § 2.01(3) Liability … may not be based on an omission unaccompanied by action unless:
· (a) the omission is expressly made sufficient by the law defining the offense
· (b) a duty to perform the omitted act is imposed by law
· (3) Possession( is sufficient act if the definition of the offense provides

· § 2.01(4) Possession is an act… if the possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period to have been able to terminate his possession 
· RESULT( any consequence that must be caused by the ∆s conduct

· No result element in most offenses in the MPV

· CIRCUMSTANCES( the external conditions that must exist when the ∆ engages in the required conduct 

MENS REA – state of mind that the prosecution, to secure a conviction, must prove that a ∆ had when committing a crime

· MODEL PENAL CODE (MPC)

· Objective: The basic requirement is that unless some element of mental culpability is proved w/ respect to each material element of the offense no valid criminal conviction may be obtained

· One of these elements must be proved w/ respect to each material element of offense which may involve:

· 1) the nature of the forbidden conduct

· 2) the attendant circumstances

· 3) the result of the conduct 

· A person may not be convicted of an offense unless he “acted purposely, knowingly, recklessly, or negligently, as the law may require, w/ respect to each material element of the offense.

· Purposely- one acts purposely if: §2.02(2)(a)(i)(ii)
· (1) If it’s his “conscious object to engage in conduct of that nature or to cause such a result. (comparable to intentional) (in context of a result/ conduct)

· (2) If he’s “aware of the existence of such circumstances or he believes or hopes that they exist. (w/ respect to attendant circumstances)

· Knowingly- §2.02(2)(b)(i)(ii)
· (1) A result is “knowingly” caused if the actor “is aware that it’s practically certain that his conduct will cause such a result.”

· (2) With attendant circumstances and conduct elements, one acts “knowingly” if he is “aware that his conduct is of that nature or that such attendant circumstances exist”

· Knowledge is established if “a person is aware of a high probability of…unless he actually believes that it does not exist.

· Recklessly- if one “consciously disregards a substantial and unjustified risk that the material element exists or will result from his conduct” §2.02(2)(c)
· Considering circumstances known to him his regard involves a gross deviation from reasonable standard of care
· Negligently- actor “should be aware of the substantial and unjustifiable risk…” (inadvertent) §2.02(2)(d)
· One is liable if, given the nature and degree of risk, his failure to perceive it is a gross deviation from the care that would be exercised by a reasonable person in his situation.
· Regina v Cunningham- ∆ charged with (by not using the stop tap nearby) maliciously and unlawfully causing coal gas to be inhaled by Mrs. Wade when the gas meter was taken.  As a result ∆ was also charged with larceny of the gas meter to which ∆ pled guilty.  The house was empty, but π was next door and the wall separating the two was loosely made (had been one house). 

· Issue: Can a ∆ maliciously do harm where he did not intend to do the particular harm done or did not foresee that the particular harm might be done?

· Rule: “Malice” in a statutory crime means foresight of the consequences and requires either an actual intention to do the particular kind of harm that in fact was done or recklessness as to whether such harm should occur or not.
· Malice isn’t defined in the old sense of wickedness.  It isn’t limited to nor require any ill will toward injured person 
· An intention to cause one type of crime cant serve as a substitute for the intention required for another type of crime( transferred intent doctrine only applicable w/in limits of same crime
· Regina v Faulkner- sailor went to a castle to steal rum and lit a match which accidentally caught rum on fire and burned down entire ship. At trial he was found to have maliciously set ship on fire b/c he should be guilty simply b/c he stole rum and knew it was wrong.
· App Ct held that just b/c he commits a latter felony as the result of one felony he should not be held accountable for both ( actual intent must be shown( he actually foresaw the risk (recklessness)
· Malicious= purpose, knowledge, recklessness
· Negligence= objective standard 
· Conviction quashed b/c jury wasn’t left to question malicious intent, just b/c original act done was mala in se 
· Santilles v New Mexico- ∆ cut nephew’s neck during an altercation and convicted of child abuse under a statute that states- “negligently causing a child to be placed in a situation that may endanger the child’s life/health” Tr ct gave ordinary definition of negligence while App Ct held that the mens rea requirement was that of criminal negligence and not civil negligence.
· Holloway v United States- Carjacking “with the intent to cause death or serious bodily harm” is a federal crime
· Issue: Does carjacking “w/ intent to cause death or serious bodily harm” require the gov’t to merely prove intent to kill or harm if necessary to affect a carjacking?

· Rule: Congress intended to criminalize both the more typical carjacking carried out by means of a deliberate threat of violence, and the rare case in which the defendant has an unconditional intent to use violence regardless of how the driver responds to his threat.
· Dissent: The doctrine of conditional intent cannot be reasonably applied across-the-board to the criminal code. 

· United States v Jewell- D was convicted of knowingly transporting weed in his car from Mexico to US
· Issue:  Is willful ignorance equivalent to knowledge in criminal law?
· Rule:  Where a ∆ is aware of facts indicating a high probability of illegality but purposely fails to investigate b/c he desires to stay ignorant, he has knowledge of the illegality, and positive knowledge isn’t required.
· A belief on the part of the accused is all that’s necessary and can be inferred from surrounding circumstances

· DELIBERATE IGNORANCE AND POSITIVE KNOWLEDGE ARE EQUALLY CULPABLE 
HOMICIDE
· INTRODUCTION AND PREMEDITATION(
· Criminal homicide occurs if ∆ causes the death of another person w/o justification or excuse. (2 grades murder or manslaughter)
· Malice Aforethought- an arbitrary phrase b/c it has nothing to do w/ malicious and need never be aforethought in the sense that every desire must come before
· Means any one or more of the following states of mind preceding of coexisting w/ the act or omission by which death is caused and it may exist where act is premeditated:

· Intention to cause death of grievous bodily harm (GBH) (whether person is killed or not)
· Knowledge that act which causes death will probably cause the death/ GBH to someone, although such knowledge is accompanied by indifference or the wish that it may not be caused
· An intent to commit any felony whatever
· An intent to oppose by force any officer of justice on the job provided the killer has notice of his job
· What is the act that makes something homicide?

· The killing of one human being by another human being (doesn’t include suicide)

· It is a result crime divided up by mental states.

· What is homicide?

· A general category; a short hand way of saying all three. It is not itself a crime, but a description of separate crimes.

· Homicide- the killing of a human being by another human being. Unlawful homicide may include murder, manslaughter, suicide, or infanticide. 
· Murder- unlawful killing w/ malice aforethought
· Manslaughter- unlawful killing w/o malice aforethought 
· The following are accepted as murder:
· One kills another w/ intent to do so but w/o premeditation 
· One is killed by an act intended to kill another
· One is killed by an act intended to kill no one in particular
· When death occurs from act only intended to cause GBH
· One kills another by an act known to cause GBH even if killer didn’t intend to kill or cause GBH
· CALIFORNIA PENAL CODE (p390)
· § 187(a) (definition)- Murder is the unlawful killing of a human being or fetus w/ malice aforethought
· §188 (malice defined)- Malice may be expressed or implied
· Express when there is manifest deliberate intention to kill
· Implied when no considerable provocation appears/ or when circumstances show an abandoned or malignant heart
· No other mental state needed
· §189 (degrees of murder) bombs, explosives, poison, lying in wait,  torture or any type of willful deliberate, premeditated killing, etc. is murder in the 1st (death or life w/o parole)
· All other kinds of murder are 2nd degree (15 to life)
· You don’t have to prove that ∆ thought of the gravity of act
· § 192 (manslaughter) it is the unlawful killing w/o malice.  3 kinds:
· Voluntary- heat of passion/ sudden quarrel (3,6,11 years)
· Involuntary- commission of unlawful act not amounting to felony, or the commission of lawful act that might cause death in an unlawful manner or w/o due caution (2,3,4 years)
· Vehicular- unlawful act or lawful act in unlawful manner W/ gross negligence (1,2,4,6 years)
· W/O gross negligence (county jail < 1year)
· PENNSYLVANIA CONSOLIDATED STATUTES, TITLE 18 (p391)
·  §2501- a person is guilty of criminal homicide is he intentionally, knowingly, recklessly, or negligently causes the death of another human (b)provides classifications
· § 2502 Murder- 
· 1st- committed by intentional killing (death or life imprisonment)
· 2nd- ∆ engaged as a principle or accomplice in a felony (life)
· 3rd- all other kinds of murder, 1st degree felony (max 20 yrs)
· Intentional Killing- poison, lying in wait or any deliberate, willful or premeditated means
· § 2503 Voluntary Manslaughter- at time of killing acted in heat of passion by provocation by:
· Person killed
· Another who the actor tried to kill, but accidentally killed another
· Unreasonable Belief Killing Justifiable- a person who intentionally kills and at the time he believes the circumstances to be such that if they existed they would justify the killing but instead his belief is unreasonable
· 1st degree felony max 20 yrs
· § 2504 Involuntary Manslaughter- as a result of directly doing a (un)lawful act in a reckless or grossly negligent way he causes the death of another (1st degree misdemeanor 5 yr max)
· NEW YORK PENAL LAW- (p393)
· § 125.10 Criminally Negligent Homicide- w/ criminal negligence causes death of another (4yr max)
· § 125.15 Manslaughter in the 2nd- 
· Recklessly causes the death of another
· Intentionally causes or aids another to commit suicide
· 15yr max
· § 125.20 Manslaughter in the 1st
· w/ intent to cause GBH he causes death to person or 3rd party
· causes death w/ intent but acting in heat of passion
· 25 yr max
· § 125.25 Murder in the 2nd-

· Causes death w/ intent; prosecution under this section it is an affirmative defense that:
· Extreme emotional disturbance w/ reasonable explanation or excuse
· Caused another to commit suicide w/o duress
· w/ depraved indifference recklessly engages in conduct w/ high risk of causing death
· robbery, arson, rape, sodomy, etc. and in furtherance causes death
· 15yrs to life
· § 125.27 Murder in the 1st- V is a cop or state employee, etc or while ∆ is in custody for life sentence or is at large after escaping from such custody (death)
· MODEL PENAL CODE- (p1076) (no gradation) 
· § 210.2 Murder

· (a) committed purposely or knowingly
· (b) recklessly w/ extreme indifference to human life
· 1st degree felony (death)
· § 210.3 Manslaughter

· (a) committed recklessly
· (b) influence of extreme mental or emotional disturbance w/ a reasonable explanation or excuse
· Determined from the viewpoint of someone in actor’s situation under same circumstances
· No separate cooling time inquiry( once this standard was met and if ∆ did in fact calm down then he was no longer under influence of mental distress… and mitigation by its own terms wouldn’t apply
· 2nd degree felony
· § 210.4 Negligent Homicide

· Homicide committed negligently (3rd degree felony)
· Commonwealth v. Carroll-(Penn. p396) man killed his wife using the gun he placed on the window sill at the head of their bed. He shot her twice in the back of the head while she slept. They had been arguing all day.

· Murder in the 1st may be found from ∆’s words/ conduct/ attendant circumstances together w/ all reasonable inferences and may be inferred from the intentional use of a deadly weapon on another’s vital body part 
· Some premeditation is required and “no time is too short” for the necessary premeditation to occur.  (Carroll Standard)

· Young v. State – “no appreciable space of time between the formation of the intention to kill and the act of killing” was required; the court said that premeditation and deliberation may form while the killer is pressing the trigger that fired the fatal shot. 

· State v. Guthrie-(WV p.400)- D had a history of mental problems and when provoked at work, stabbed a co-worker.  Convicted of murder in the 1st. Judgment reversed.
· There must be some evidence that the defendant considered and weighed his decision to kill in order for the state to establish premeditation and deliberation under the first degree murder statute. ( cold blooded, ruthless, calculated killing.  

· There must be an opportunity for reflection on the intention to kill after it was formed.  The accused must kill purposely after contemplating the intent to kill.

· Andersen case – a very grisly case with no signs of premeditation and no motive revealed for killing her so D was not convicted of 1st degree murder.   The lack of planning does not constitute a reliable sign of lesser culpability.  This case suggests that what premeditation misses is the moral importance of the motive for the homicide.  

· Bullock v. US- there must be some appreciable time lapse b/w intent to kill and the killing
· State v. Forrest – son kills father in hospital with a gun).  They are the result of careful deliberation, but are likely not to warrant capital punishment.  “The suddenness of the killing may simply reveal callousness so complete and depravity so extreme that no hesitation is required.  

· Does it make sense to treat people who premeditate worse?

· Sympathetic premeditator- mercy killings 

· A lot of impulse killing are very bad, killing for no reason 

· The premeditator might get away cause they are more likely to hide crime

Evidence that supports a finding of 1st degree murder: (People v. Anderson)

1. planning activity- facts that might indicate a design to take life
2. facts about ∆s prior relationship or behavior w/ victim which might indicate a motive to kill
3. evidence regarding the nature or manner of killing which indicate a deliberate intent to kill according to preconceived design  
PROVOCATION AND EXTREME EMOTIONAL DISTURBANCE
· COMMON LAW( 3 steps in determining if killing was committed in “heat of passion” caused by adequate provocation before cooling period.

· (1) ∆ actually provoked( ∆ must have lost control of normal restraints in response to some provoking event

· (2) Provoke Legally Adequate( words alone are NEVER sufficient! Classic cases are discovery of acts of adultery, assaults, batteries, and mutual fights.

· Events must not be trivial or ∆ cannot be at fault for initiating occurrence 

· (3) ∆s reaction must have been reasonable( must be as such that it was reasonable or understandable that ∆ lost control (objective standard)

· Idea of cooling time
·  ∆ must not have calmed down

· Period time must not have passed in which ct would say ∆ should have calmed down

· Jury will be asked should ∆ have calmed down and not committed homicide 

· Effect of mistake (3 different views from case law)

· An honest mistake in understanding the factual situation doesn’t affect the ability of the mitigation

· Any mistake must be both honest and reasonable in order not to affect the availability of mitigation

· That ANY mistake is fatal to the availability of mitigation (SL)

· Girouard v. State- (p405) ∆ stabbed and killed his wife after an angry argument and wife said “What are you going to do?” She also demanded a divorce and said that she filed charges against him and he would be court-marshaled. ∆ then lunged at his wife w/ a knife he had hidden behind a pillow and stabbed her 19 times.

· Words alone do not constitute adequate provocation. 

· For provocation to be “adequate” it must be calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason.

· Reaction is NOT proportional to provocation if words were enough

· Maher v. People-(p407) ∆ offered evidence showing that he saw his wife and Hunt go into the woods ½ hour before assault.  When they came out he followed Hunt into a saloon and attacked him, on the way someone told him that Hunt and his wife had sex the day before.  The evidence was rejected by the court.

· If a killing, though intentional, is committed in the heat of passion produced by a reasonable provocation before a reasonable time has lapsed for the passion to cool and is the result of temporary excitement rather than one’s personal depravity, it is  manslaughter not murder.
· Dissent: To reduce a homicide to manslaughter the provocation must have occurred in the ∆s presence.

· Suspicion alone should not be adequate

· As a matter of law (not a jury question) 

· Wants to control jury sympathy, by not having a jury  (jury control) 

· Had he followed him into the woods and caught them in the act it would have been sufficient provocation.
· He waited so there was a “cooling off” period
· Provocation for sexual infidelity- 

· Dennis v State​- ct held provocation is a defense if ∆ suddenly discovered sexual intercourse w/ wife and another, but not other sorts of sexual intimacy or contact

· State v Turner- held provocation wasn’t a defense (no voluntary manslaughter) when fiancée killed her cheating boyfriend b/c they weren’t married yet. It didn’t matter that they lived together

· Homosexual Advances-

· People v. Garcia- allowed ∆ to raise provocation defense when he killed a man for a nonviolent unwelcomed homosexual advance 

· Cooling Time- 

· CL view is that too long a lapse of time b/w the provocation and the act of killing will render the provocation inadequate as a matter of law and therefore deprive the ∆ a voluntary manslaughter instruction.

· US v. Bordeaux- ∆ was told that V had raped his mother 20 years earlier and killed him for it

· There was no instant incitement
· The cooling-time limitation can sometimes be surmounted by the argument that an event immediately preceding the homicide had rekindled the earlier provocation 

· State v. Gounagias- V committed sodomy against ∆ and people made fun of the ∆ about it. He got so fed up, lost control and killed the V.

· Ct held that legally sufficient provoking event occurred before and ∆ had adequate cooling time. 

· Unwilling to allow rekindling of prior provocation
· Commonwealth v. LeClair- man killed his wife after he suspected her of cheating for weeks.

· Ct held prior suspicions provided cooling time

· Some cts leave question of cooling time up to the jury

· People v. Berry​- provoked ∆ waited in V apt for 20 hours before killing her

· Jury found that heat of passion resulted from long smoldering prior course of provocation, the passage of time aggravated instead of cooled ∆s agitation- VM permitted 

· See MPC §210.3

· “under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse”.  Maybe more subjective
· People v. Casassa- (p415) ∆ become romantically obsessed w/ his neighbor and after she consistently rejected him he confronted her and stabbed her in the neck w/ a knife. He was charged w/ murder and the trial court rejected his argument that whether he was under an extreme emotional disturbance sufficient to mitigate to manslaughter should be viewed from a subjective viewpoint.  Instead the court, w/o a jury, found the reaction to be so peculiar to ∆ that it was unreasonable to mitigate the crime.

· The affirmative defense is permitted where “the ∆ acted under the influence of extreme emotional disturbance for which there was an explanation or excuse.” It is subjective as to whether or not the ∆ was in fact under extreme emotional disturbance.  It is objective as to whether or not the disturbance was reasonable.

· Test grew out of “heat of passion” manslaughter test, but differs that homicide doesn’t have to be contemporaneous to the triggering event, as heat of passion almost always requires.

· Hypo: what if someone was a hothead who carries a gun all the time and someone steps on his foot and he kills him. Should the MPC cover him? NO, that is not the right kind of situation… (No considering Hot Heads)
· Body Dysmorphia- actually think you look one way and you really don’t 
· If it is a disease (not your fault, chemical issue?) then ok, if not (your fault)then not okay
· Argument- people should control their diseases and not use them as an excuse

· Reasonable Person Requirement-

· Age and Gender(
· DPPV Camplin- ∆ was 15 and killed V w/ a frying pan( jury instructed that reasonable person of the same age and gender of the ∆
· “To require old heads on young shoulders is inconsistent w/ the law’s compassion of human infirmity”
· Battered Women(
· State v. McClain- ∆ killed abusive boyfriend who hadn’t beat her for years but had done so twice before. 
· Ct held that ∆s status as a battered woman was irrelevant b/c provocation requires “reasonable person” test
· Can’t ask jury to ask what a person would do in the similar situation b/c the reasonable person isn’t a battered woman…
· Mental Disorder(
· State v. Klimas- ∆ killed his wife b/c he claimed to be distraught b/c of disintegration of marriage and her cheating.
· ∆  sought to have his conduct assessed from view of person in that emotional situation but expert testimony was irrelevant and inadmissible 
· Bedder v D.P.P.- killing of a prostitute b/c she makes fun of him for being impotent. Should jury be presented w/ factual situation, and is impotence relevant?
· Yes- could be considered as some type of disease. An emotional and physical problem
· It is a pure matter of fact (teased for being impotent by the person who knows it)
· We allow certain facts if those facts are crucial to knowing why the provocation occurred
· We need to know that he is impotent to know the nature of the insult
· Should jury be allowed to know that he had been fixated on this for his entire life?
· More of a policy question.
· The reasonable man referred to in the test is a person having the power of self-control to be expected of an ordinary person of the sex and age of the ∆, but in other respects sharing such of the ∆s characteristics as they think would affect the gravity of the provocation.
RECKLESS MURDER
· COMMON LAW(this includes cases where ∆ was extremely reckless- and manifested extreme indifference to human life (depraved heart)

· Actual awareness of risk should be required for grading reasons.

· MPC( §210.2(1)(b)( covers cases where death is caused “recklessly under circumstances manifesting extreme indifference to the value of human life.”

· Agreement w/ CL that there’s a moral equivalence b/w those who intend to kill and those who act w/ extreme reckless indifference 

Standards of Liability(
· Objective standard determines liability on the basis of general norms of proper and reasonable behavior. 

· Provocation is objective insofar as the law requires that what provoked ∆ would have severely tested the control of the reasonable person

· Commonwealth v. Pierce- Doc told lady to saturate herself in kerosene for 3 days

· Subjective standard looks to the individual characteristics of the actor

· Premeditation and deliberation are subjective b/c they look at what a particular ∆ experienced 

· MPC §§ 210.3(1) and 210.4( Awareness of risk (recklessness) is required for manslaughter, but a person who is unaware of the risk may be punished for negligent homicide.

· Commonwealth v. Malone- (p.439)∆ age 17 had gun and π had a bullet. (They may have also loaded a bullet into the gun earlier that afternoon.) While the two boys were in a diner ∆ suggested they play Russian poker and the π consented. ∆ put the gun against his friends head and fired 3 times, killing him. ∆ was his friend and did not intend to kill him thus he contended he was guilty of involuntary manslaughter

· When an individual commits an act of gross recklessness for which he must reasonably anticipate that death to another is likely to occur, he exhibits that wickedness of disposition, hardness of heart, and cruelty which proves that he possessed malice. (See also MPC §2.02(2)(c)- “under circumstancesmanifesting extreme indifference to the value of human life”)
· He acted in wanton disregard of the consequences

· It doesn’t matter like in Fleming that the chances for killing the boy was low, he is still a depraved heart murderer.

· There is no good reason to play Russian roulette. 

· US v. Fleming- (p.443) ∆ with a blood alcohol level of .315% drove for several miles at excessive speeds and at time on the other side of the road to avoid traffic.  He lost his control and hit another vehicle head on killing the driver.  He contended that he was only guilty of manslaughter.

· 2nd degree murder doesn’t require intent

· The mental state required for murder is malice aforethought which does not require intent.  It may also be satisfied by wanton conduct grossly deviating from a reasonable standard of care such that ∆ aware of serious risk of death or harm. ∆’s drunk and reckless driving was considered malice aforethought b/c of its reckless nature and the ∆ knew he was in no position to be driving.

· The distinction b/w involuntary manslaughter and 2nd degree murder is not clear but depends heavily on the risk of harm and the ∆ awareness.
· The court is trying to maintain distinction b/w murder and manslaughter 

· A majority of courts have held, usually in drunk driving cases, that egregiously dangerous driving can support a murder conviction.

· SEE Pear v. State(Alaska) and People v. Watson (CA)

· NOTE: How does this fit w/ MPC if for murder ∆ is required to act “recklessly under circumstances manifesting extreme indifference…” §210.2(1)(b)??? 

· Is ∆ liable for inadvertent murder then??? Nope, must be grounded in subjective culpability of actor

RECKLESS/ NEGLIGENT MANSLAUGHTER
· Commonwealth v. Welansky- (p 425) ∆ owned a Boston nightclub. Access was limited with only one main door, and the few emergency exits were either blocked or locked so that people could not leave w/o paying.  One night a fire broke out and quickly spread, many died b/c they could not escape.

· Manslaughter conviction may be based on an omission
· Involuntary manslaughter consists of wanton or reckless conduct resulting in a homicide.  Where one has a duty to act, such recklessness may exist in the failure to perform a duty.
· ∆ was under duty to provide safety for his patrons.
· Since he did not mere negligence turned into recklessness, esp. since there were so may safety hazards
· “wanton and reckless” standard implies something worse that a mere failure to act prudently, yet falls short of intention( a conscious disregard of a known risk
· Dickerson v. State- contributory negligence isn’t a defense to manslaughter. Homicide laws protect ALL living beings, sinners as well as saints, drunks as well as deacons. 

OMISSIONS
· State v. Williams- (p 431)- ∆ had a son from a previous marriage. When the boy (17 months old) developed a toothache neither thought it was serious enough to call a doctor.  As the tooth became worse and abscessed, the ∆s became apprehensive but didn’t seek medical care for the child fearing that the welfare dept. would take him away.  Eventually the boy developed gangrene (w/ a nasty smell), pneumonia, and died

· Where the failure of a person to act while under the duty to do so is the proximate cause of the death of another, that person may be convicted of involuntary manslaughter, even though his conduct was no more than ordinary negligence.

· Ordinary negligence may arise either by act or omission while under a duty to act.

· This objective standard runs the risk of undermining individualized justice by sanctioning punishment, regardless of the subjective knowledge of the wrongdoer

· Pope v. State- (p 183)∆, who had let a young mother and her 3 month old child stay with her, did not intervene when the woman savagely attacked her child for several hours. ∆ did not even report it to the authorities. The boy died from his injuries and the mother was held incompetent to stand trial. 

· One is not criminally liable for failing to intervene….
· Those who permit a parent and child to reside with them do not make one responsible for the child. Responsibility remains w/ the parent.

· Most states have Good Samaritan laws which limit the civil liability of persons who aid crime or accident victims.

· Few states have laws compelling bystanders to provide aid.

· Kitty Genovese Case- not a single person called the police. Should those people be liable for not calling?  

· Problem was that there were a lot of people. Would it be different if it were outside a single family home? 

· Should the non rescuer be guilty of a crime? How much time? 

· Good Samaritan laws in European jurisdictions- limited jail time 

· People v Beardsley- there was no legal duty b/c she was not is wife. Once again sexist! 

· People v Oliver- ∆ took drunk man from bar and allowed him to use heroine at her house when he passed out she dragged him outside and left him

·  there was something actively callous about dragging him out 

· Can we think of Oliver as an innkeeper (as prostitute???) 

· Stone v Dobinson- is it important that he was the brother or the fact that she paid 

· You don’t want to discourage people from acts of kindness 

· Jones v. US- (p190) Anthony Green, 10 month old child of Shirley was placed in the care of ∆. The baby died of neglect and malnutrition. Baby was “shockingly neglected”.  ∆ had ample means to provide food and medical care. ∆ took exception to the trials court’s failure to instruct the jury that it must find beyond a reasonable doubt, as an element of the case that she was under a legal duty to provide for the baby.

· Under some circumstances, the omission of a legal duty is chargeable w/ manslaughter.
· The duty must be imposed by law or contract and the omission must be the immediate cause of death.

· Breach of legal duty may arise in 4 ways:

· Statute imposes duty

· Certain status relationship of parties

· One has contractual duty to care for another

· One has voluntarily assumed the care of another

· MPC( “Liability for the commission of an offense may not be based on an omission unaccompanied by action unless: (a) the omission is expressly made sufficient by the law defining the offense; or (b) a duty to perform the omitted act is otherwise imposed by law”

· Duty must be LEGAL not moral
FELONY MURDER RULE  
COMMON LAW(
Rationale for the Rule

·  Permits a murder conviction if a death results during and as a result of any felony committed by the ∆. This rule also makes any accomplice in the commission of the felony guilty of murder.
· It is never this broadly implemented b/c FM isn’t based on the ∆s culpability as to the death of another.

· A person who has the culpability for another felony will be convicted of murder if during the course of the felony another is killed.
· Necessary only to those cases where culpability to murder can’t be independently established.
· It elevates to murder a homicide that would otherwise be manslaughter or that perhaps b/c it was accidental, wouldn’t be a crime at all.
·  The basis for this elevation is the conduct and culpability for the underlying felony NOT the murder.
· If there were a correspondence b/w the culpability of the felony and that required for murder the FM rule would make sense
· Works well w/ armed robbery that tax fraud… 
· FM can be defended on the grounds of deterrence
· Deters the commission of felonies and adds to the protection of life if a felon knows that resulting death will lead to murder
“Inherently Dangerous Felony” Limitation
· Unless the FM rule is independently constrained, the concurrence of death and any other felony will constitute 2nd degree murder 
· Application of FM to non life-endangering crimes increases the disparity b/w the culpability for the felony and that for the murder
· The felony murder rule can ONLY be based upon a felony that endangers life
· Some jurisdictions exclude offenses that weren’t felonies at CL (mala prohibita rather than mala in se)
· People v. Phillips- A child needed to have her eye removed in order to save her from cancer and prolong her life.  ∆ a chiropractor induced the parent not to have the operation and told them that he could cure her w/o surgery. He charged $700.  The child died 6 months later.  It is argued that child’s death occurred in perpetration of a felony (grand theft), thus making it felony murder.
· Only felonies which are inherently dangerous to human life can support the application of the felony murder rule.
· People v Satchell- ∆, an ex felon, was convicted of 2nd degree murder when he shot a man in a street fight. ∆ shot him w/ a sawed off shot gun he had in his car, it is a felon for an ex felon to possess such a weapon. Sup Ct reversed b/c possession of a gun by an ex felon is not in itself inherently dangerous to human life. Must be looked at in the abstract and not in light of facts of case at hand.

· Not all felons having firearms can be dangerous (check fraud w/ a gun)

· People v Henderson- holding a victim by holding a gun to their head… false imprisonment is not inherently dangerous

· People v. Stewart- ∆ had an infant less than 2 months of age and went on a crack binge during which she neither fed nor cared for the child and it died.  ∆ convicted and contended that wrongfully permitting a child to suffer is not an inherently dangerous felony and can’t serve to predicate felony to a charge of 2nd degree murder.  

· The trier of fact must consider the facts and circumstances of the particular case to determine if such a felony was inherently dangerous in the manner and the circumstance in which it was committed.

· Rejection of the California rule that court should look at felony in the abstract
· People v Caffero- (CA) ruled that felony child abuse was not inherently dangerous to human life (extreme neglect) breaking a kids bone is not inherently dangerous so there are kinds of abuse that do not endanger life
· In RI( instead of asking about the crime in the abstract they ask about ∆s actions in the concrete to determine the inherently dangerous requirement…
· Is RI or CA better?
· CA may be over-inclusive 
· RI get more at the individual who may need deterrence
· Gets at individual characteristics 
“Proximate Cause” Limitation
· Many cts require that the felony be  a “proximate” cause of the death
· The manner in which the death reasonably occurred is foreseeable from the manner in which the felony occurred 
“Independent Felony” Limitation (merger doctrine)

· The felony must be “independent” of the homicide.
· In must be independent of any acts which were necessary to the homicide
· A lesser offense to murder (manslaughter or assault) can NOT trigger FM rule.
· Why would the ∆ care if felony murder rule was attached?
· The mens rea requirement is relaxed b/c only have to prove for the felony portion but not necessarily of the “homicide” portion 
· People v. Smith- ∆ parents gave child a snack, but she would not get up to eat it, so they beat her to death. ∆ sentenced to 15 yrs to life on a murder count, child abuse, and child beating. Decision reversed b/c felony murder rule was an erroneous instruction.
· 2nd degree felony murder instruction may not properly be given when it is based upon a felony which is an integral part of the homicide and which the evidence produced by the prosecution shows to be an offense included in fact within the offence charged.

· It is very clear in this case that the underlying felony is an “integral part of” and “included in fact” of the homicide with the meaning of People v. Ireland.  
· People v Wilson- ∆ forcibly entered wife’s house w/ a shot gun and killed her other man and her.  Felony was burglary w/ intent to assault. Merger doctrine applies again.
· People v Burton- ct decided that homicide resulted “from conduct for an independent felonious purpose” as opposed to a “single course of conduct w/ a single purpose.”
· Purpose was to steal not to kill
· If felony has an independent purpose, felony- murder could be applicable
· Not merged pre-Burton( armed robbery, child abuse through malnutrition, 
When the Felony Begins and Ends
· A determination of when the felony begins and ends is required.

· Starts when an attempt has been committed and stops when commission is over

· Some courts have drawn arbitrary line to prevent the use of the rule.

“Killing Committed by Felon” Limitation (NOT in Furtherance of the Felony)

· HYPO: If A, B, C, agree to commit a felony and doing so a cop kills a 3rd party or a felon are the remaining felons guilty of murder???

· “Proximate Cause” Theory( yes they are guilty b/c commission of felony set in motion a chain of events which lead to death and the manner in which death occurred was foreseeable

· May be regarded as reasonable and minimally fair way of implementing deterrence objectives (in favor of rule)

· “Agency” Theory( NOT guilty, the death must have been directly caused by the act of the felon

· MOST prevailing view… adopted in CA and PN

· May be seen that additional deterrence CAN’T be fair if disparity is too great (NOT in favor of rule)

· FM might not be necessary if can prove extreme recklessness that will establish the culpability required for murder. People v. Washington (CA Sup Ct 1965)

· 3rd parties and cops should NOT be regarded as an “independent intervening cause” of death, if the felon started the gunplay and manifested the culpability required for murder.

· State v. Canola- the victim was killed by one of the co-felons and one of the co felons was killed by the victim. Even if he is not the one who killed the victim he is automatically on the hook for the death of the victim

· Agency view- murder if killed by you, one acting in concert w/ you (co felon) 

· ∆ not liable b/c the person who did the killing was neither him or a co-felon

· Proximate view- liable for any death no matter who does it 

· ∆ would be liable since death was caused through the furtherance of a felony

· Pennsylvania cases-

· Commonwealth v Almeida- policeman shot another cop when they were attempting to stop a robbery.  Penn adopted the proximate cause rule, thus ∆ was liable for murder.

· Commonwealth v Redline- the victim killed the co-felon. Penn Ct held that it was not murder on the agency theory. (implicit overruling of Almeida)

· Smith v Meyers- co-felon in Almeida (cop killed cop) same as above facts, just time difference in appeals (explicit overruling of Almeida)

· Michigan cases- relevant factor is not who does the killing but who is killed 

· Victim ID( murder if anyone who is killed except co-felon

· People v Podolski- cop killed cop during an attempt to stop robbery (agency view)

· People v Austin- victim identification 

· “who cares if a co-felon dies” rule

· Consent is no defense to homicide… 
· Which rule of the 3 is the best??? (good policy question)
“Culpability” Limitation
· At least one state (DE) limited FM by the statutory requirement that some culpability be shown towards death

· Murder in the 1st only in felon is “reckless” towards the life of another Del.Code.Ann tit. 11 §636(a)(2)
Liability of Accomplices Limitation
· The felon and any accomplice is liable for death resulting from felony

· Judicial Limitations( cts may require that the death be a “natural and probable result” of felony or that killing be “in furtherance of the felony”

· New York Limitation( the limit is an affirmative defense- the burden of persuasion is on the ∆ by a preponderance of the evidence NY Penal Code §125.25(3)
· It is a affirmative defense to a FM charge if ∆ can prove:

· ∆ didn’t commit, encourage, or aid in homicidal act

· ∆ wasn’t armed

· ∆ had reasonable ground to believe no one else was armed

· ∆ had no reasonable ground to believe that any other participant engaged in a life-endangering act

· MODEL PENAL CODE( abolished felony murder rule on the rationale that it can produce too large a disparity b/w ∆s actual culpability and the culpability otherwise required for murder.
· Felons who caused death should get murder only when they intended to kill, knew that death would result, or manifested the indifference as in §210.2(1)(b)
· One accused of FM at CL will be tried under §210.2(1) or if lesser culpability is shown §§210.3(1)(a) or 210.4(1)
· Normal principles of causation will apply §2.03
· FM rule permits a “presumption” that the requisite degree of recklessness exists in cases where a death occurs during the course of several specified felonies 
· Regina v. Serne- It was alleged that ∆ deliberately set fire to his house to collect insurance (a felony). All were in the house at the time of the fire, and two boys burned to death. Evidence showed that multiple fires started around the house at the same time the last ones being on the top floor where the family escaped.

· Any act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony, and which death ensues, is murder.
· People v Stamp- ∆ robbed decedent and shortly after the man died from a heart attack brought on by the fear of the robbery. ∆ convicted of 1st degree murder
· The felony murder doctrine is not limited to those deaths which are foreseeable.  Rather a felon is held strictly liable for all killings committed by him or his accomplices in the course of the felony.  As long as the homicide is the direct causal result the doctrine applies whether or not death was a natural or probable consequence.
· MPC 210.2 When you kill while committing a class of felonies “reckless and indifference is presumed”, which means it may be disproved – treats depraved heart reckless as a presumption and not a rule
· Misdemeanor- manslaughter Rule- In many states a misdemeanor resulting in death can provide a basis for an involuntary manslaughter conviction w/o proof of negligence or recklessness (Unlawful-Act Doctrine)
·  Adds to Welansky( in order for him to be a manslaughter he had to do something that the ordinary person thought was risky. Must meet the objective standard of a risk of death. In a misdemeanor- manslaughter rule all he had to be doing is committing any type of misdemeanor. Too harsh!
· For limits see notes on p 456
STRICT LIABILITY OFFENSES:  Cases where liability is imposed w/o any demonstrated culpability, not even negligence

· United States v Balint- ∆ were indicted for violating the Narcotic Act of 1914, punishable by up to five yrs in prison.  ∆ demurred on the ground that indictment failed to charge that they knew they were selling prohibited drugs.  Sup Ct held that knowledge was not required by the statute.

· Maintenance of a public policy provides “that he who shall do them shall do them at his peril and will not be heard to plead in defense of good faith or ignorance.”
· No mens rea required, if you are selling it you should know what you are selling was in the business of sakes and had ample opportunity to figure it out

· Seller is the least cost avoider

· Difficulty of proof, how would they prove knowledge 

· Public policy argument- better to protect the innocent buyer than the innocent seller

· United States v Dotterweich- ∆ labels on their drugs were in error and they were prosecuted for shipping misbranded or adulterated products in interstate commerce in violation of the Federal Food, Drug and Cosmetic Act.  Jury acquitted the company but convicted the manager and Sup Ct upheld saying that no mens rea was necessary w/ respect that ∆ knew or should have known that shipment was mislabeled. Could have gone to jail for up to one year.

· Prosecution( type of leg where penalties serve as an effective means of regulation, and may dispense of the awareness of some wrongdoing 

· Burden is placed on those who have the opportunity of informing themselves of the existence of conditions imposed for protection of consumers rather than throw the hazard on the wholly helpless, innocent public

· Morissette v. US- ∆ converted spent air force shell casings, found on military target range, into scrap metal which he sold for a profit.  He was charged under a federal statute which makes knowing conversion of gov’t property a crime.  Trial ct refused ∆ contention that he had no intent to convert the metal unlawfully by stating, “The question of intent is whether or not he intended to take the property.” No mens rea scienter need be shown to establish felonious intent. Ct of App affirmed and Sup Ct reversed.

· Crimes which are mala in se necessarily include the element of mens rea and no statutory strict liability version of them is permissible.
· Felonious intent may not be presumed from the intentional dong of the act plus the proscribed result.  

· Conversion, as a common law crime, always included scienter as a necessary element and mere omission from the statutory definition of it does not justify its abandonment.

· Ct points out that previous decisions permitting strict liability involved regulatory (mala prohibita) statutes, where such is properly applied

· Why does this differ from last two cases???
· Degree of harm to be avoided
· Regulatory (malum Prohibitum) v. regular crimes (malum in se)
· w/ exception of felony murder regular common law crimes were not strict liability crimes
· Regulatory crimes (who knows intent?  More dangerous??)- Balint and Dotterweich
· Why would imposition of strict liability more acceptable? 
· Relative ability to avoid harm…. There is a best problem solver (one who could test drug before selling them) 
· Administrative ease important
· Generally lower punishment 
· Omissions are common
· [encouraging legal knowledge]
· More often close to good things too
· Other crimes (common law mens rea background… less dangerous?)- Morissette
· Harder to avoid crime
· Administrative ease less important 
· Generally higher punishment
· Omissions uncommon 
· No need to [encourage legal knowledge]
· Close to good things (some)
· Two things going on w/ strict liability

· Inherently dangerous (w/ low social value)
· Grenade ownership
· Felony murder  
· Not inherently dangerous (w/ low social value)
· Staples v. US (GO Thomas!!!)- ∆ was convicted b/c he hadn’t registered in the National Firearms and Registration and Transfer Record a rifle which had been modified to be capable of fully automatic fire, he claimed he didn’t know of the rifle’s automatic firing capabilities.  When found guilty and sentenced to 5 yrs probation and fine, ∆ appealed, claiming that his alleged ignorance of the guns automatic capabilities should have shielded him from criminal liability. Sup Ct reversed and remanded. 

· Some indication of congressional intent, expressed or implied, is required to dispense the mens rea requirement.

· Offenses that require no mens rea are generally disfavored.  

· Generally offenses punishable by imprisonment can’t be understood to be public welfare offenses, but must require mens rea.

· If Congress intended to make outlaws of ignorant gun owners it would have spoken more clearly. 

· Concurrence: the issue is not whether knowledge of possession is required but what level of knowledge suffices.  Conviction here requires proof that the ∆ know that he possess not only a gun but a machine gun.

· There is no allowance made for a mistake of fact or law if an offense is strict liability in nature.  Only public welfare and regulatory offenses generally impose a form of strict liability.

· Case is a question of statutory interpretation…

· Statute has no mens rea element written into it at all. 

· Ct says that it must be construed w/ common law background w/ mens rea element

· Freed- unregistered grenades. He didn’t know it was unregistered. No mens rea requirement b/c a grenade are dangerous in and of itself. 

· Ct distinguishes the cases by saying that numerous people innocently own guns and that is not dangerous, but having grenades is not normal and its very suspicious and dangerous so SL can hold.

· Is it fair to categorize Freed as a regulatory crime?

· Ct turned owning a grenade into a regulatory crime 

· Freed didn’t know grenade was unregistered while Staples didn’t know gun was unregistered (two different issues)

· There is a distinction b/w mistake of law (ignorance isn’t an excuse) (tax code- very complicated and difficult to understand) and mistake of fact (SL) (even if you knew what the law was… you didn’t know action was unlawful- know all the facts (gun was automatic)) 

· State v. Guminga- ∆ was a tavern owner. As a part of an undercover investigation, a minor ordered alcohol, and was served.  The waitress was arrested for violation of a state statute making it a misdemeanor to serve liquor to minors. ∆, although he didn’t ratify the waitress’ actions, was also prosecuted.  ∆ contended this violated due process.  Tr. Ct certified this issue for answer by the state sup ct.
· No, a person may not be vicariously liable for the acts of his employees that he didn’t ratify.

· Due process analysis of a statute involves a balancing of the public interest advanced and the intrusion of personal liberty.  

· Public interest of protecting minors is important, but private interests involve loss of liberty, damage to reputation, and possible future disabilities. This burden is too great if one did not ratify conduct.

· The statute is thus unconstitutional. 

· Welansky v. Guminga

· Welansky's sin was putting the things in motion that increased the effect of the match (i.e. blocking exists, etc.)

· Guminga did have power over the waitress - hire, fire, schedule, etc,

· Are these cases inconsistent?    Should Guminga be liable for that reason (he had control over her)

· Something about the intervening act being an act of human agency…

· Can be controlled and it very well should

· There is something unfair w/ making another person liable for another’s action who has free will 

· Frantz thinks Guminga is wrong b/c it is possible to control your waitress 

· You can't claim the superseding cause as an affirmative defense when the statute was enacted to prevent that specific action.

CAUSATION

· COMMON LAW( definition of criminal homicide is drafted in terms of a specific result that must be “caused” by the ∆’s behavior.
· Any behavior by the ∆ will do, even an omission where there is a legal duty to act, so long as there is a proper causal relationship b/w the ∆’s act and the death of a person.
· Cause in Fact- if the result would have occurred “but for” the ∆’s conduct. This is a purely factual inquiry, namely whether the result would have happened if the ∆ hadn’t acted.
· EXCEPTION:  Concurrent Causes- Cause in fact inquiry need not be satisfied where 2 independent causes operate simultaneously, either of which could have caused the result 
· Proximate Cause- (legal cause) usually analyzed by asking if any “intervening” cause is dependent or independent… 
· Intervening Cause- a contributing cause other than ∆’s conduct
· Dependent- an intervening case that’s sufficiently foreseeable or related to ∆’s conduct so as to make it fair to hold the ∆ responsible for the result.
· The ∆’s conduct is considered the proximate cause of the result.
· Independent- an intervening cause that’s sufficiently independent of the ∆’s conduct so as to make it unfair to hold the ∆ responsible for the result.
· The  ∆’s conduct is NOT the proximate cause 
· To determine whether dependent or independent one must ask:
· (1) What is the difference b/w what happened and what the ∆ intended or foresaw?
· (2) Does this difference make it unfair/ unjust to hold the ∆ responsible?
· If no( dependent and conduct is proximate cause 
· Yes( independent, NOT proximate cause 
· Year and a Day rule- a death that occurred more than a “year and a day” after the ∆’s conduct wasn’t regarded as “caused” by the ∆.. Most jurisdictions have abolished this rule.
· MODEL PENAL CODE( Section § 2.03

· (1) Conduct is the cause of a result when:
· (a) it’s an antecedent but for which the result in question wouldn’t have occurred; and
· (b) relationship b/w conduct and result satisfies any MPC or law requirements
· (2) When purposely or knowingly causing a result is an element of the offense, the element isn’t established if the actual result isn’t w/in the purpose/ contemplation of the actor unless:
· (a) actual result differs… only in that it’s a different person or property that’s injured or that the injury contemplated would have been more serious than that caused; or
· (b) actual result involves same kind of injury and is NOT too remote or accidental in its occurrence to have a just hearing on ∆ liability 
· (3) When recklessly or negligently causing a result is an element of an offense, the element isn’t established if the actual result isn’t w/in the risk of which the actor is aware (negligence- should be aware) unless;
· (a) Actual result differs from the probable only b/c it’s a different person/ property or probable injury would have been more serious than that caused
· (b) Actual involved same kind of injury/ harm and is NOT too remote or accidental…
· (4) When causing a particular result is a material element of an offense or which absolute liability is imposed by law,  the element isn’t established unless the actual result is a probable consequence of the actor’s conduct
· Where a particular result of a ∆’s conduct is a necessary element of the crime charged, one must look to if the ∆’s act caused the result.
· People v. Acosta- ∆ was pursued by police in a 48 mile chase, and the two helicopters assisting in the chase collided and killed 3 people.  ∆ was charged w/ 2nd degree murder, an expert testified that one of the helicopters violated FAA regulations prohibiting careless and reckless operations.  ∆ was convicted on 3 counts of murder and contends that there was insufficient evidence that his action were the proximate cause.  ∆ argues that it was not foreseeable that 2 helicopters would crash and no evidence of malice.

· Proximate cause exists, even w/ intervening 3rd party negligence and recklessness, if harm from the ∆s conduct is a possible consequence which reasonably might have been contemplated. 

· “Proximate cause” requires that an act be the actual cause of injury. The test is but for the ∆s act would the injury have occurred??
· Extraordinary results should be excluded and the trier of fact should be allowed to determine the issue on the particular facts of the case using common sense and App Ct will give deference
· It is likely that one may act negligently or recklessly while in pursuit( the heat of the chase
· Any time one goes on a high speed chase you are culpable whether or not anyone dies.
· No such thing as attempted recklessness

· People v. Arzon- Fireman dies from fighting fire in building w/ 2 fires, only one of which was intentionally set by the accused ∆.

· A ∆s conduct need not be the sole and exclusive factor in the victim’s harm ….

· If ∆s conduct is a sufficiently direct cause of death it doesn’t matter the ultimate harm the ∆ intended

· Intervening conduct contributed to death and is criminal conduct as opposed to civil conduct (Acosta)

· What if fireman comes in and a poisonous snake kills him( ∆ not the cause
· What if he falls through the floor board (rusty pitch forks)( ∆ probably liable
· People v. Warner-Lambert Co.- A ∆ corporation and several of its officers and employees were indicted for 2nd degree manslaughter and criminally negligent homicide after several of the company’s employee’s were killed in an explosion, the exact cause of which was unknown. The evidence failed to show whether the explosion was b/c of a spark in the machines or the liquid nitrogen dripping onto the magnesium sulfate and igniting under the impact of moving metal.
· For a ∆s conduct to be deemed the legal cause of the victims injury, the immediate triggering cause of the injury must have been foreseeable to the ∆
· The greater standard for criminal liability requires the ∆s negligence have been a sufficiently direct cause of the injury before there can be any imposition of criminal liability.
· Stricter than tort liability  
Hall v State- ∆ struck V w/ a blow to the head but he died in the hospital from blood poisoning.  The ct did not allow this information to be given to the jury.  Died from a course of ∆s actions

· A person who inflicts a serious wound upon another, calculated to destroy or endanger life, won’t be relieved of responsibility, even though unskilled or improper medical treatment aggravates the wound and contributes to the death 
State v Shabazz- the hospital gave V an anticoagulant after surgery. Info could not go to the jury.

· Should ∆ be on the hook for such gross negligence on behalf of the hospital

United States v Main- V died b/c V died when cop left him in a position in which he could not breathe. Ct of App reversed and said info could go to the jury.

· Was it like Warner Lambert hidden motive case?

King v Commonwealth- ∆ was in the process of transporting drugs and they hit a mountain. Are the survivors liable for the deaths of the others? (Felony murder rule)

· The fact that they were running drugs has nothing to do w/ flying. If they were flying low to avoid radar then they would be liable. 

*CONSENT IS NO DEFENSE TO HOMOCIDE*

· People v. Campbell- after V committed suicide w/ a gun sold to him by ∆, ∆ was charged w/ murder. ∆ was not in Vs presence when he killed himself but he did coerce him to commit suicide before he left him drunk w/ the gun.

· ∆ hoped that V would kill himself, but hope alone does not effectuate the intent needed for murder.

· ∆ did not have any present intent to kill (He wants him dead but he did not kill)

· This cannot be homicide b/c this is suicide

· Hypo: what if one says “kill yourself or I’ll kill you”( suicide under duress or force so that equals a homicide

· Language of the statute matters-

· Is ∆ guilty of recklessly killing V; but that contradicts courts conclusion that there was no causation 

· Is this a regular homicide???

· ∆ supplies the weapon, he has a motive to kill, the V is drunk( so many facts that point to intention of ∆ 

· If ∆ was in the room it would have clearly been homicide

· People v. Kevorkian- ∆ convicted of assisting in two suicides, contended that a person had a due process right to commit suicide; therefore, the state statute under which he was prosecuted was unconstitutional. 

· No due process right to suicide exists.

· Ct of App remands b/c trial court did not have benefit in this guidance and strongly suggests that he didn’t participate in the final act.

· In case at hand women were really sick, we can feel comfortable that they weren’t pressured, they really wanted to kill themselves 

· Would we think differently if the person was just really depressed?

· Is the rule “Consent is no defense to homicide” problematic?

· Case at hand is not homicide b/c it was not Kevorkian who did it…

· But how does this reconcile Welansky or Acosta??? It can’t be the rule that you are guilty of homicide if you are the one who does the final act.

· Did ∆ cause the death or did the two victims???

· People v Roberts- the ∆ was convicted of murder when he supplied poison to his dying wife.  He placed the poison by her bedside and she drank it. ∆ pled guilty and the ct held 1st degree premeditated murder.

· Is this similar to Kevorkian?

· Ct distinguishes it from 2 kinds of cases: Roberts and Sexson (Final act v Preparatory act distinction) 

· The court overrules Roberts b/c it ∆ only participates in the preparatory acts as opposed to the final act

· Sate v Sexson- husband and wife have a suicide pact. ∆ holds the gun in place and wife pulls the trigger. He was guilty of murder. Participated in the final act. 

· How many steps does the decedent have to take???

· Abuse? Was there actual duress, fraud, or deception? Test must show that there was no reasonable means of abuse.

· The more steps one must take the less likely they are doing it at another’s command.

· Pure passage of time

· Physical presence of alleged ∆

· Physician Assisted Suicide (PAS)

· Most who are against issue is due to reasons of abuse…

· Why would they want to manipulate the vulnerable state of patients 

· Was there pride on the part of doctor for their inability to cure

· Financial aspects( die quickly to save survivors the financial burden

· This pressure doesn’t constitute physical pressure

· People v Duffy- ∆ victim was intoxicated and ∆ made the gun readily available so that the ∆ was liable b/c the V freewill was altered by the intoxication. 

· Is deliberate prodding a depressed, despondent, suicidal, drunk person to kill themselves a crime??? 

· If it is not your problem that you encourage your friend to rob a bank w/ a gun and he does why is it different from aiding w/ suicide??? 

· Policy issue- higher valuation of human life

· Stevenson v. State- ∆ kidnapped, raped, and held woman for a period of time. V bought poison pills and took them subsequently dying. ∆ was held liable for 2nd degree murder.

· What is the relevance of being in his control?
· She might by committing suicide be trying to prevent further harm, ∆ should be held liable.

· If she commits suicide out of shame then that is her suicide and he is not liable.

· WHY? If he caused it??? Take victim as (s)he is found, Stamp??? Would it be hard to prove?

· What if ∆ was involved in a great deal of financial crimes… it is foreseeable that those effected would kill themselves b/c they lost all their money?? Should ∆ be liable? Not in criminal law… 

· Rex v Valade- girl died when she jumped out the window trying to get away from rapist. ∆ was guilty of murder

· When suicide follows a wound inflicted by ∆ his act is homicidal, if deceased was rendered irresponsible by the wound and as a natural result of it.
· Bailey v Commonwealth- V is a nearly blind guy who really likes Gen. Patton and ∆ called Patton and V gay.  Then ∆ then tells V that he should go outside w/ his gun then ∆ calls the police and tells them that a blind guy is out waiving his gun.  Cops go by and they don’t see anything.  ∆ repeats this and cops go back this time V is on the porch w/ his gun and shoots at the cops who then shoot back killing him. He says “I didn’t know you was the police.” 

· Should ∆ be guilty of the homicide since he wasn’t there and he didn’t participate in the final act?

· There was no certainty… ∆ was the “hoss that caused the loss”

· People tend to focus on the ∆ in these cases, how close he was to the death. The focus should not be on the ∆ but on the V.

· As long as ∆ is the “but for” cause and there is no reason to believe that the V consented the ∆ is clearly liable. (∆ can even be far away)
· In case at hand V did not have any desire to die.
· Commonwealth v. Atencio- The deceased, his brother, and the defendants spent the day drinking wine in the deceased room.  Marshall, one of the Ds, went to get a gun from which he removed one bullet.  The remaining men played Russian Roulette.  First Marshall examined the gun and saw it contained only one cartridge and the spun it.  Marshall fired first and nothing and nothing happened, then ∆ handed the gun to the deceased.  He fired and died.

· Commonwealth v Feinberg- he sold industrial strength sterno knowing that people were inclined to drink it to get high.  There was an extreme warning.  He sold some cans and V drank them and died. ∆ held liable for manslaughter. 

· V acted on their on volition and consented to drink the sterno. 

· The fact that they bought and drank the sterno showed that they were addicts. Should that make a difference? How about the fact that they were poor?

· Would it matter if he had never sold sterno before? The addicts might have thought that they new sterno was the same as what he sold before…. 

· Russian roulette cases- does it matter who was in the room or who held the gun, and how does it contrast w/ drag racing cases where if your partner dies it is not homicide….

ATTEMPTS 1

· At CL attempts were misdemeanors. Today the usual punishment foe attempt is a reduced factor of the punishment for the completed crime. 

· In CA- carries a maximum term of not more than ½ of the highest maximum term authorized for completed offense

· NY- the sentence is one classification below that for the completed crime (except for some offenses, esp. drug charges, where it is the same)

· A substantial minority of states make the punishment the same except for those that require life imprisonment or death

· MPC( §5.05(1)- Except as otherwise provided in the section, attempt, solicitation, and conspiracy are crimes of the same grade and degree as the most serious offense which is attempted or solicited or is an object of the conspiracy.

·  An attempt, solicitation or conspiracy to commit a capital crime or felony of the 1st degree is a felony of the 2nd degree.

· Under §6.06- 1st degree=minimum 1-10 yrs and max is life; 2nd degree= minimum 1-3 years and max is 10 years 

· Smallwood v. State- HIV D was convicted of 3 counts of assault with intent to murder his rape victims based on the awareness that despite the fact that he knew he was HIV positive, he did not use a condom in any of his attacks. Conviction for ∆ reversed
· Before an intent to kill may be inferred based solely on D’s exposure of a victim to a risk of death, it must be shown that the victim’s death would have been a natural and probable result of defendant’s conduct.
· The state presented no evidence from which it can reasonably concluded that death by AIDS is a probable result from D’s actions to the same extent that death is the probable result of firing a deadly weapon at a vital part of someone’s body.

The common law and most American statutes agree with this holding that an attempt requires a purpose (or “specific intent”) to produce the proscribed result, even when recklessness or some lesser mens rea would suffice for conviction. 

· Jones v. State (Ind. 1997) – Attempted murder requires a specific intent to kill, but it is sufficient for murder that defendant engages in conduct knowing of a high probability that in doing so he will kill someone.

· ∆ claims that he had to intent to kill, only to rape
· There is no direct evidence showing purpose. Can you infer purpose???
· State v Raines- man shot through the driver side window of a car and killed the driver. Intent to kill shown through use of deadly weapon. 
· What is the difference b/w Raines and Smallwood?
· Pure probability of resulting death 
· Death is very immediate 
· Existence of a plausible ulterior motive
· Smallwood raped the women in order to have sex w/ them and not necessarily to kill them
· If the women had died he would at least be guilty of reckless homicide or depraved heart murder. 
· Recklessness rather than negligence b/c he knew of his condition 
· If transmission rates are extremely high you could make the claim that he could meet the “knowledge” requirement. 
· Specific Intent Crime- (attempted purposeful murder) you do it specifically to kill someone
· Why can’t you have attempted “knowledgeable”, “recklessness”, or “negligent” murder???
· Would you really prosecute every drunk driver as a attempted negligent murderer?
· Nope
· We do two things when we punish( reflect the badness of the actor and reflect the social harm
· What if you shot at someone and miss( one could argue that they weren’t even trying to kill them
· State v Hinkhouse- spread HIV to his sexual partners and lied to them about it. He was convicted of attempted murder 
· State v Caine
· ∆ jabbed use needle in someone’s arm and said that he would give them AIDS
· Attempted 2nd degree murder
· State v Weeks- prisoner spat on the prison guard to give him HIV
·  Lower probability of infestation but still attempted murdered
· Attempted Manslaughter- generally speaking there is no such thing except-
· In the heat of passion  type situation( there is adequate provocation and you fail then ∆ is guilty of attempted manslaughter
· People v. Dlugash- D claimed that the decedent was already dead when he shot him.  

· While a defendant may not be convicted of murdering someone already dead, he can be convicted of attempted murder if he believed the person to be alive at the time.
· NYC Penal Code follows the Model Penal Code in dispensing with traditional rule that legal impossibility is a good defense to crimes of attempt, but factual impossibility is not. 

· Example: If the act is wrong on its face, there is no defense of attempted murder.  It is always wrong to pick pockets, even if you pick an empty one.  Shooting a stuffed deer is not a crime, because it’s not a crime to shoot a deer, even if you think it’s real. 

· The focus is on the actor’s mind, which is the best standard for determining his dangerousness to society so he’s liable for attempted criminal conduct.  

· Liability exists “if such crime could have been committed had the attendant circumstances been as such person believed them to be.”

· Legal Impossibility(
· You cannot attempt to do something that is not a crime
· Factual Impossibility(
· Crime can be mitigated through MPC 5.05 if the crime was done in a way that is inherently unlikely to result in the commission of the crime
· The same person would be guilty of attempted murder under MPC 5.01
· EXP. Trying to kill someone w/ a voodoo doll 
· Could this be a sign that the attempt was not even there? 
· Did they really mean to do it when they did not succeed in doing it?

· What actually happens really matters
DEFENSES- NECESSITY (choice of evils)     A justification NOT an excuse!
COMMON LAW

· Generally speaking necessity is a residual justification defense( defense of last resort: it legitimizes technically illegal conduct that common sense principles of justice convince us is justifiable, but which don’t fall w/in any other justification defense.

· If circumstances compel a choice among various evils, an actor should not be punished for choosing the least harmful option 
· A person is justified in violating criminal law if:
· (1) the actor must be faced with clear and imminent danger
· (2) the ∆ must expect, as a reasonable person, that his action will be effective in abating the danger that he seeks to avoid (a direct causal relationship b/w his action and harm being averted)
· (3) ∆ may not successfully claim necessity if there is an effective legal alternative for averting harm 
· (4) the defense doesn’t apply unless the harm that the ∆ will cause by violating the law is less serious than the harm he seeks to avoid 
· (a) the ∆’s actions should be weighed against the harm reasonably foreseeable at the time, rather than the harm that actually occurs 
· (b) given the facts as they reasonably appear, the issue isn’t whether the ∆ believes that he made the right choice but whether his value judgment was correct
· (5) lawmakers must not have anticipated the choice of evils and determined the balance to be struck b/w the competing values in a manner in conflict w/ he ∆’s choice 
· (6) ∆ must not have placed himself in a situation in which he would be forced to engage in criminal conduct 
· Three Limitation on Application of Defense-

· May be limited to emergencies caused by natural forces
· May not apply in homicide cases
· Some states limit the defense to protection of persons or property 
MODEL PENAL CODE
· Section 3.02 Choice of Evils

· (1) Conduct which the actor believes to be necessary to avoid harm or evil to  himself or to another is justifiable provided that:
· (a) the harm or evil  sought to be avoided is greater than that sought to be prevented by the law defining the offense charged
· (b) neither the Code nor the law defining offense provides exceptions/ defenses dealing w/ the situation involved
· (c) a leg purpose to exclude the justification claimed doesn’t otherwise plainly appear
· (2) When the actor negligently/ recklessly brought about the situation … the justification is unavailable in a prosecution which negligence/ recklessness suffices to establish culpability 
· A principle of necessity, properly conceived affords a general justification for the conduct that would otherwise constitute an offense.
· The balancing of the evils isn’t committed to the private judgment of the actor: it’s an issue for determination at the trial  
· Regina v. Dudley and Stephens- (may a person justifiably kill an innocent to save others???) Two seamen killed a youth in order to eat his flesh to remain alive. They were prosecuted for the boy’s murder and raised the defense of necessity arguing if they had not killed him they would have all died. 

· “Although preserving one’s life is generally speaking a duty … it may be the plainest and highest duty to sacrifice it.”
· Morally speaking the court says that you can’t kill an innocent person no matter what

· Problem was that they caused (malfeasance) the boy to die rather than permitted (nonfeasance) him to die… 

· What if they would have drawn lots?

· If you are going to kill someone then it should be in a fair way

· Drawing lots(
· Should they have drawn lots or just killed the cabin boy?

· They should have just killed him b/c it was easier and he was already dying 

· Kill the person closer to death; sometimes there is one who is “marked for death”

· Is there someone who needs to go

· Is there an obvious person whose death would avert more evil?

· United States v. Holmes- ∆ and others threw 14 male passengers overboard after it began to leak. Tr. Ct looked at the relationship b/w the parties- sailors were bound to sacrifice their own lives in order to save the passengers. “When the life of one must be taken to appease the hunger of others, the selection is by lot” 

· Certain people have a duty to die.

· The crew members had the duty to protect and should be the 1st to die instead of killing off the passengers

· Even w/ a duty it still must be fair

· A problem w/ killing even when drawing lots people might panic but if it illegal people might wait until it is absolutely necessary 

· People v. Unger- ∆ was threatened by a fellow inmate who took out a knife to force him to have homosexual intercourse.  After his transfer, he was sexually molested by 3 inmates and from then on he received continuous threats of homosexual rape. ∆ says he  left the honor farm to save his life and he planned on returning once he found help. Judgment reversed for ∆

· Can’t be precluded from raising defense just b/c all factors for the Lovercamp were not met.

· He should have alerted authorities once he was out of danger 

· The defenses of necessity and duress are NOT available if the prisoner fails to turn himself in once he reaches a point of safety

· Borough of Southwark v Williams- homeless squatters

· Homeless can’t use necessity b/c they can seek help from other means- policy issue

· Commonwealth v. Leno- passing out hypodermic needles (illegally) to prevent the spread of AIDS

· The defense can’t be raised b/c the threat of AIDS (death or SBH) isn’t imminent 

· US v. Schoon- 30 people including the Ds gained entrance to the IRS office in Tucson where they generally obstructed the office’s operations.  Ds were arrested b/c they didn’t disperse.  They attempted to assert a necessity defense at trial concerning American tax dollars being spent in El Salvador and their acts were necessary to avoid further bloodshed in that country. 

· Their act alone cannot abate the harm they are worried about 

· There is ALWAYS a legal alternative in cases like these…

DURESS       An Excuse NOT a justification!
COMMON LAW
· When a person is in thrall to some coercive power the threat of criminal punishment is ineffective.

· The actor is the V, and the coercing party is in need of incapacitation…

· Duress is NOT a defense to an intentional killing 

· Some jurisdictions allow it for felony-murder is the person is coerced in committing a felony during which a V is unintentionally killed- 

· reasoning is that since it is a defense to the underlying felony it should also apply if someone unforeseeably dies in commission of the crime 

· the argument for this is that if faced w/ death and killing an innocent the person should die himself  (retributivist argument)

· Generally speaking, a person will be acquitted of any offense except murder if the criminal act was committed under the following circumstances:

· (1) a person threatened to kill or inflict GBH on actor or 3rd party unless she committed the offense

· (2) actor reasonably believed the threat was genuine

· (3) threat was “present, imminent, and impending” at the time of criminal act

· (4) there was no reasonable escape from the treat except through compliance 

· (5) actor wasn’t at fault in exposing himself to threat 

· A person won’t be exculpated unless she acts as a result of a very specific type of threat

· (1) It must emanate from a human being (can’t break into a house b/c of a tornado- necessity but not duress)

· (2) Coercer must threaten to cause death or GBH- deadly force. Threat of deadly forced MUST be used. (Doesn’t include property damage, economic damage, etc.)

· (3) deadly force must be “present, imminent, and impending”( harm will occur immediately unless actor complies 

· The threat f future harm is insufficient 

· (4) there is come question to whether a person may claim the CL defense if the threat is directed at a person unrelated to the actor (family member is sufficient)

· The defense is unavailable if the actor is at fault for being in the coercive situation 

· Arguments in support of the defense:

· The coerced actor lacks the requisite mens rea

· The coerced party should be excused b/c “commission of the alleged offense was  no longer the voluntary act of the accused”

· This is negated by the fact that the coerced actor wills his muscles to commit the crime

· He self consciously subordinates to the primacy of the person who is the subject of desire( he chooses to make the coercing party’s desires his own for present purposes.

Duress v. Necessity(
· Duress involves human threats, whereas necessity defense applies to natural forces
· Necessity defense (“lesser evils” defense)( applies when a person is faced w/ a choice of 2 evils and must decide whether to commit a crime or an alternative act that constitutes a greater evil, and the person makes the right choice
· When a person commits the lesser of two evils nobody is subject to prosecution, b/c no social harm has ensued 
· Duress defense( applies when the coercing actor’s threats overwhelm the actor’s will so that she makes the wrong choice 
· If a person is excused, however, the person who coerced her to commit the offense may be prosecuted for the harm 
· Its an excuse rather than a justification an there is a culpable human being who may properly be held responsible for the social harm 
· If you kill 2 people from duress from provocation of X (person or unlawful event) you may in theory get the defense of duress (in some jurisdictions)

· You cannot in any jurisdiction get necessity if the thing that places you in situation is not another human being (and no duress) (non-person/ unlawful)

· Bad luck should fall on everyone equally you shouldn’t be able to kill to save yourself

· Maybe allowed if very narrow( like the insanity defense there is an idea that some forms of compulsion is so great that it is not actually you acting, the court is trying to preserve the idea that if you are under so much compulsion that you couldn’t stop yourself you should be allowed the duress defense

· dures

MODEL PENAL CODE

Section 2.09 Duress

· (1) It is an affirmative defense that the actor engage in the conduct charged to constitute an offense b/c he was coerced to do so by threat, unlawful force against him or another, which a person of reasonable firmness would be unable to resist
· (2) defense is unavailable if ∆ recklessly or negligently put himself in the situation 
· (3) it is NOT a defense that a woman acted on the command of her husband, unless she acted under such coercion as would establish a defense under this §
· (4) When the conduct would be justifiable under §3.02 (necessity) this § doesn’t preclude such defense 
· ∆ could rely on the choice of evils defense even though acting pursuant to the coercion of another 
· NO offense is excluded from coverage under §2.09. However, it would take a great deal more coercion to cause “a person of reasonable firmness” to kill than to commit a lesser offense.
· A person who causes another to commit an offense by duress would be guilty of committing that offense under §2.06(2)(a)
· State v. Toscano- D was named in a suit that alleged conspiracy to defraud an insurance company by filing false claims. D alleges that he owed money and thus was forced, under the threat of death or harm to him and his wife, to comply with L.  

· Sup Ct of NJ is sympathetic to him is that right?

· In Unger he had the remedy of telling the prison authority( necessity b/c he is acting on his own behalf
· In Toscano it is essential that for it to be duress the person putting you under duress asks you to commit the crime, acting on behalf of someone else
· The fact that they could have reported incident doesn’t take away their claim

· Immediacy- if it is not homicide that you are asked to commit then it comes down to a question of immediacy

· United States v. Fleming- Fleming is brought up on treason charges for participating in propaganda.  He brings the duress defense but the court says no.  They say that he didn't have an immediate threat b/c he could have started walking or went to the cave…he gave up WAY too easily.  
· In theory there is no excuse for assisting the enemy, you should die

· US v. Contento- Pachon- drug mule smuggled in 129 pellets of cocaine in fear that his family would be murdered

· Should we stop allowing this duress defense if we know that drugs are being smuggled in that way/?

· High incentives to continue to bring drugs in

· The possibility in these cases is lying ( not really under duress but say it anyway

· Whether the jury in theory could hear the defense but jury very rarely believes defense

· We are not deciding to let the people off the hook, just to allow it to be a question for the jury

· ∆ must prove that they were under duress (has burden of proof)

· Regina v. Ruzic- girl traveled to Canada w/ 2 kilos of heroin strapped to her body

· State v. Nargashian-D and Nigohian conspired to get the deceased drunk so he could not meet some girl at a barn and D would go meet her in his place.  Nigohian took the deceased to the barn and D also voluntarily went there.  Upon his arrival, Nioghian who was older and stronger threatened him with death if he didn’t help kill the deceased.  Nioghina grabbed an axe and D held the deceased hands and he also grabbed his throat while Nioghian robbed him
· Duress in homicide:

· Possibility of ∆ having a complete defense 

· Ct says that it is only sympathetic to the most extreme version( It is NEVER okay to kill an innocent person, it is better to die yourself…
· Should it be a complete or partial excuse?

· Treated like provocation( reduces murder to manslaughter 

· Standard of provocation if not that a reasonable person would have killed, but would have gotten MAD

· Standard for duress is if a reasonable person would have KILLED, harder to prove

SELF DEFENSE 

COMMON LAW
· A ∆ is privileged to use force against another person in self defense when reasonably believed to be necessary to defend against immediate unlawful force against the ∆ 

· Elements of the defense(
· Unlawful force by aggressor- the force used/ threatened must be UNLAWFUL (criminal or tortuous) the force must be physical and must threaten violence against the ∆’s person. Words or minor touching will NOT suffice.

· ∆ as aggressor( if the ∆ is the 1st to use force then he may not rely on the defense of self defense. There are 2 exceptions-

· Response to Excessive Force- when excessive force is used against the aggressor. If D attacks V w/ non-deadly force, and V overreacts and responds w/ deadly force, V’s use of excessive force would be unlawful and D may respond in self defense.  

· Withdrawal- when the initial aggressor communicates a withdrawal from the affair but the other person continues to use force. Thus if D attacks V and V responds w/ appropriate force, D has no defense.  But if D by words and deeds indicates a desire to quit, V would not be privileged to keep pounding on D in retaliation for initial aggression.

· Response to unlawful arrest( In most jurisdictions one may respond w/ non-deadly, but NOT deadly force. However if person making arrest uses deadly force the ∆ may do so also. (WTF! Unless he’s black!)

· Imminence of Force by Aggressor( any threat of force must be imminent or immediate.

· ∆ may respond only w/ proportionate force to repel the attack and no more.

· Rules for use of deadly force-
· May use it in response to deadly force

· May not use it if an avenue of safe retreat is available as an alternative. Retreat is NOT required from ∆’s home.

· Effect of Mistake(
· If a mistake of fact or mistake of judgment is reasonable the defense is unaffected. The test is that of ordinary negligence.

· An unreasonable mistake negates the defense and the ∆ is guilty of whatever offense is made out by the remaining conduct.

· In some jurisdictions there is the Doctrine of “imperfect self defense” that will mitigate a murder charge to manslaughter 

MODEL PENAL CODE

· Unlawful Arrests- §3.04(2)(a)(i)- the use of force is never permissible to defend against an arrest known to be made by a peace officer, whether it is lawful or unlawful.
· §3.04(1) allows for the use of force to defend against excessive force used by a cop
· Defense of Property- §3.04(2)(a)(ii)- one can use force to protect property unless
· (1) the actor is a public officer performing his duties or a person assisting in a lawful arrest
· (2) the actor has been unlawfully dispossessed or the property and is making a re-entry or reception
· (3) the actor believes that such force is necessary to protect himself against death or GBH
· Deadly force is permissible under §3.04(2)(b) only if believed to be necessary to protect the ∆ against death, GBH, kidnapping or rape.” It is prohibited when:
· §3.04(2)(b)(i)- deadly force is prohibited if the ∆ w/ a purpose to kill or cause GBH initiated the encounter
· §3.04(2)(b)(ii)- retreat provision. Retreat is required only when the ∆ KNOWS that deadly force can be avoided w/ COMPLETE SAFETY by retreating.
· § 3.05(1)- force can be used to protect any 3rd person when the ∆ believes that the other person would be entitled to use force in self defense
· CL limitation of defending only relatives is rejected and so is the alter ego rule
· People v. Peterson- ∆ appealed a manslaughter conviction after a trial in which he advanced the theory that he acted in self-defense.  

· There must have been a threat, actual or apparent, of the use of deadly force against the defender.  The threat must have been unlawful and immediate.  The defender must have believed that he was in imminent peril of death or serious bodily harm, and his response is necessary.  These beliefs must be objectively reasonable in light of the surrounding circumstance.
· Self defense remains a law of necessity 

· People v Goetz- Goetz was riding the subway in Union Square along with 4 young men.  One of them, possibly with another by his side, went up to Goetz and asked him for 5 dollars.  Goetz, illegally carrying a 38 caliber gun stood up and shot at the two boys in front of him as they tried to run away and then proceeded to fire at the other two who had not approached him. ∆ guilty… 

· A person is justified in the use of deadly force if, objectively, a reasonable man would in his position believe he was in danger of life or physical being.

· MPC 3.04(2)(b)( deadly force is justifiable if the actor believes that such force is necessary to protect himself against death, serious bodily harm, kidnapping, or sexual intercourse compelled by force or threat…

· The fact that Goetz feared maiming fits this part of the structure 

· But the statute requires that deadly force is necessary to avoid harm, not to punish someone; you need to be defending yourself 

· The thing that is most troubling is the 5th shot when he shoots the boy

· May be convicted of murder if the first shot is self defense and the 2nd isn’t 

· Not just including deadly force

· Was his reaction reasonable???

· §35.15 (2)(a) he reasonably believes that such other person is using or about to use deadly force

· “reasonable man” or “reasonable to him”

· MPC §3.04 (1) believes that such force is immediately necessary…

· MPC §3.09(1)(a)

· If you belief is reckless or negligent you are not guilty necessarily of murder but may be guilty of manslaughter 

· A purely subjective test, but we are going to put you on the hook for recklessness and negligence in forming that belief but only for a crime or recklessness or negligence

· This not the case in the NY Penal Code( he would be guilty of murder if actor is guilty of murder 

· 3rd possibility- imperfect self defense- if you kill in self defense and you are unreasonably incorrect you can use this defense which like provocation reduces murder to manslaughter

· Very similar to MPC, but you don’t have to be negligently or recklessly unreasonable 

· As w/ provocation you don’t want to encourage dangerous tendencies including hot-temperedness. Don’t allow the factors that one can control.

· Hypo: a person who is known to me schizophrenic attacks you on the street. You can tell enough about their mental state that they would be found not guilty by reason of insanity…. A person attacks you mistakenly but reasonably that you are trying to kill them. You understand that they think that I am trying to kill them and you know it is a mistake that they are operating under. Can you kill either of them: one not liable by reason of insanity and one who is attacking you under the mistaken belief that you are attacking them????

· Is this self defense??? We know neither necessity nor duress???

· §3.04 use of force is justifiable when the actor believes… force necessary… protect himself against…. Unlawful force…

· The insanity defense is excuse not justification( no one is saying the crazy is doing the right thing but only that they have a reason

· SD is thought of as justification even if it is mistaken

· In all of today’s hypos an innocent is being killed

· You should be allowed to kill a mistaken self defender???

· Could never happen b/c the MPC says you can plead self defense if there is an unlawful action against you the mistaken SD has no claim b/c there is no unlawful action against him…

· This could happen b/c mistaken SD believes that he is defending himself but actor is not

· An excused act is nonetheless unlawful whereas an act that is justified is lawful 

· If duress is excuse not justification can you kill someone who is trying to kill you who is under duress???? (THINK) 

· State v Abbott- there was a fight b/w Scarano and ∆. A jury could find Scarano as the aggressor.  His dad joined the fight armed w/ a hatchet, and his mom w/ a knife.   All of the Scarano’s were hit w the hatchet. ∆ claimed that they were hit while struggling for the hatchet.  A jury could find that ∆ intentionally inflicted the blows.

· A person has a duty to retreat before using deadly force to defend himself, but he need only retreat where he knows that he can do so w/ complete safety.
· The burden is on the ∆ to produce evidence to support the defense.

· The state has the burden or proving beyond a reasonable doubt that the defense is not true.

· One need not retreat before using non-deadly force.

· “No retreat” advocates( The manly thing is to hold one’s ground and society should not demand what smacks of cowardice

· You must retreat when you can do so w/ complete safety (believes v. knows( degree of confidence)
· When deciding if someone knows it you must look to the totality of the circumstances
· “complete safety”- can you stand your ground and kill if you think that if you run away he will throw a twig at you
· US v Peterson- While Keitt was attempting to steal windshield wipers from ∆’s car, ∆ went into his house and retrieved a pistol.  After warning that he would shoot Keitt if he took another step, Keitt continued to advance toward ∆ and ∆ shot him in the face.  ∆ was convicted of manslaughter and appealed, complaining that the judge erred in the jury instruction given w/ respect to his self defense claim.

· One cannot raise a self defense claim if he is the aggressor. In order to claim self defense one must be w/o fault.
· One who is an aggressor in a conflict culminating in death can’t invoke the necessities of self preservation.  Only if he communicates a good faith attempt to withdraw may the right of self defense be reinstated.

· People v Ceballos- ∆ lived in his apt over his garage. One month some tools were stolen from his garage.  Later he noticed the lock had been bent and that there were pry marks on the door.  ∆ then set up a trap gun which would fire when someone opened the garage.  Two boys, Robert 15, and Stephen 16 both unarmed, pried off the lock.  When Stephen opened the door he was shot in the face by the trap gun.

· A person may be held criminally or civilly liable if he sets upon his premises a deadly mechanical device and that device kills or injures another.
· If the actor is present it is possible that he will realize that deadly force is not necessary, while a device lacks that discretion.
· Deadly force may be used where it appears reasonable and necessary to prevent an unlawful trespass apparently committed to harm the occupants or commit a felony therein.
· A mere trespass w/o felonious intent or not creating a serious threat of danger to the occupants won’t justify the use of deadly force.
· Can you use force to protect your property?
· ∆ that he has the right to use deadly force and that he can do indirectly what can be done directly
· The question of the trip gun itself???
· It can kill anyone even innocents
· Ct  rules that it doesn’t encourage trip guns and they are illegal
· MPC§3.06 (5) - Use of device to protect property…. 
· So dangerous criminal law makes use illegal even if you kill the right person
· Moral fundamental question of the use of force to protect property(
· Only can use force w/ the threat of violence… what if ∆ was sitting inside the house would he had been able to use deadly force???
· It is not clear what disposition would be if person is not home… harder to make claim when you are not there
· State v Kelly- (battered women’s syndrome) D killed her husband with scissors.  He hit her in public and she went to look for her daughter and did not know where her husband was… came back and stabbed him w/ scissors 

· Battered Women’s Syndrome – A woman who is repeatedly subjected to any forceful physical or psychological behavior by a man in order to coerce her to do something he wants her to do without concern for her rights…The battering cycle is at least twice. 

· Phase 1: “Tension-building stage” – minor battering incidents and verbal abuse.

· Phase 2: “Acute battering incident” – tension is more serious.

· Phase 3: Extreme contrition and loving behavior on the part of the battering male.

· Women become trapped in their own fear.  There are socio-economic factors.   It’s hard to leave the wack husband. 

· The use of force is justifiable “when the actor reasonably believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such person on the present occasion. 

People v. Humphrey (1996) – The standard should not be objective and subjective.  It’s the reasonable person not the reasonable battered woman. 

Rule: The jury must consider D’s situation and knowledge, which makes the evidence relevant, but the ultimate question is whether a reasonable person, not a reasonable battered woman, would believe n the need to kill to prevent imminent harm.  

Some courts move closer to a fully subjective standard:

State v. Leidholm ND 1983 – Rule: Juries should assume the physical and psychological properties peculiar to the accused.  

Further steps in the projective:

State v. Edwards MO. App. 2000 – In light of how an otherwise reasonable person who is suffering from BWS would have perceived and reacted in view of the prolonged history of abuse.  

State v. Norman (NC Sup. Ct. 1989) – D was convicted of voluntary manslaughter.  App Ct. granted a new trial because the trial court refused to submit a possible verdict of perfect SD.

20 years of abuse…burns prostitution…suicide attempts.  D tried several avenues to protect herself. 

Holding:  The Supreme Ct of NC found that it was not a necessity to kill her husband because she shot him 3 times while he was sleeping.   It was therefore not life threatening.  She also was not entitled to imperfect SD. 

· Perfect Self-Defense: At the time of the killing it appeared to D and she believed it to be necessary to kill her husband to save herself from imminent death or great bodily harm.  

· Imperfect Self-Defense: When D is the initial aggressor, but without intent to kill or to seriously injure the decedent and decedent escalates the confrontation to necessity for D.

Rule: There is a difference between inevitable and imminent.  Just because D thinks her abuse is inevitable does not mean that it’s imminent.  To hold otherwise would relax the definition of imminent.  Therefore, the court erred in granting new trial.

Non-confrontational SD – The majority of BWS prosecution involves women who kill their abusers in the course of a direct confrontation.  However, flexibility on women who kill in SD due to BWS is growing.

Robinson v. State (SC 1992) – Even when the batterer is absent or asleep where torture appears interminable and escape impossible, the belief that only the death of the batterer can provide relief may be reasonable in the mind of a person of ordinary firmness. 

· Seeking Professional Help: There is usually no SD when a BW seeks professional help to kill her abuser (seen as premeditation).

· Defense of another: The widely accepted rule is that someone who comes to the aid of a person in peril can use deadly force to prevent the attack, under the same circumstances that would justify the use of deadly force by the endangered person herself.  

· Imminence in other contexts: The rule is that force can be used only to rebuff and attach that is imminent in the sense that it is about to happen right then and there. 

· State v. Schroeder (1978) – 19 year old inmate stabbed his older cell mate to whom he had a debt.  The decedent had a reputation for sex and violence and threatened D.

· Rule:  Words alone are not sufficient justification for assault. 

· Ha v. State (Alaska 1995) – Victim beat up D and returned with a hammer.  D later shot Victim.  Difference here also between imminent and inevitable.  

· MPC – Modestly relaxes the imminence requirement , providing that it is sufficient if the actor reasonably believed that the use of defensive force was “immediately necessary” §3.04 (1)

· State v. Janes (1993) – The court interpreted the statutory imminence requirement that imminence doesn’t require assault. 

· Jahnke v. State (Wyo. 1984) – 16 year old boy shot his severely abusive father.  Held: No SD for the boy.  

RAPE
I. INTRODUCTION AND STATUTES:
a. What makes rape law difficult is that the bad thing you want to avoid comes very close to the good thing you don’t want to discourage – good sex! How close should rape get to good sex…

i. At Common Law (CL), rape was trying to stay away from good sex.  It had a force requirement.  Rape unless is accomplished through physical force or threat or physical force (not rape unless an assault is committed).  

ii. As the law has moved away from CL, and you get closer to saying that something is rape simply by lack of consent - it opens up possibilities that rape comes close to good sex.

b. COMMON LAW:  (no grading, force requirement, gender specific, spouse okay)
i. Traditional Definition: The carnal knowledge of a woman forcibly and against her will.  

1. Only committed by a man
2. Cannot be committed by a husband (he has carnal knowledge).

3. “Carnal knowledge” limited to penile –vaginal intercourse where some penetration, however slight was accomplished.  

ii. Mistake of Fact:  A mistake by D about a woman’s consent was irrelevant and no defense in most courts.  Some jurisdictions allowed the defense.  

iii. Theory For Punishing Rape:

1. Offense Against the Person: rape = physical assault. Focuses on the amount of force used by the aggressor and grading based on physical harm caused.

2. Offense Against Sexual Autonomy: sexual act completed w/o full and willing consent. Focuses not on force element.
3. Rape as a Defense to Adultery or Fornication: since sex out of wedlock was itself an offense of adultery or fornication, women who were “raped” essentially advanced the position to excuse their own criminality.  This may explain some of the surviving doctrines of rape.
c. MODEL PENAL CODE (MPC) (grading, gender specific, vaginal and anal sex, spousal rape ok)
i. The theory of the MPC is that the offense should focus on the physical aggression of the male rather than the state of mind of the victim.  Thus, the question is whether D engaged in behavior that “compelled” the victim to submit.  
1. This avoids too heavy a focus on the issues of consent and resistance.
2. Backwards?
a. Some critics believe the MPC has it backwards: if rape is viewed as a physical assault, the MPC is probably right.  But if viewed as a protection of sexual autonomy, then the focus should be on the woman’s lack of consent, not the behavior of the actor.
ii. § 213.1 Rape and Other Related Offenses:
1. (1) Rape.  A male who has sexual intercourse with a female not his wife is guilty of rape if:
a. (a) He compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone, or
b. (b) He has substantially impaired her power to appraise or control her conduct by administering or employing w/o her knowledge drugs, intoxicants or other means for the purpose of preventing resistance.
c. (c) The female is unconscious
d. (d) The female is < 10
2. Rape is a felony of the 2nd degree unless (i) in the course thereof the actor inflicts serious bodily injury upon anyone or (ii) the victim was not a voluntary social companion of the actor upon the occasion of the crime and had not previously permitted him sexual liberties, in which case the offense is a felony of the first degree.  
3. Sexual intercourse includes intercourse per os or per anum with some penetration, however slight; emission is not required.
4. (2) Gross Sexual Imposition: a male who has sexual intercourse with a female not his wife commits a felony of 3rd degree if:
a. (a) He compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution
b. (b) He knows that she suffers from a mental disease or defect which renders her incapable of appraising the nature of her conduct
c. (c) He knows that she is unaware that a sexual act is being committed upon her or that she submits b/c she mistakenly supposes that he is her husband.
d. CALIFORNIA PENAL CODE: 1950  (no grading, gender specific, spouse rape ok)
i. Rape is an act of sexual intercourse accomplished with a female not the wife of the perpetrator, under either of the following circumstances:

1. Female < 18

2. She is incapable (lunacy, unsoundness of mind – whether temp. or perm.)

3. Where she resists BUT her resistance is overcome by force or violence
4. She is prevented from resisting by threats of GBH or intoxicating narcotic, etc.

5. She is unconscious of the nature of the act AND HE KNOWS IT!

6. She submits thinking he’s her spouse under artifice, pretense, concealment, etc.

e. CALIFORNIA PENAL CODE:  1999 (still no real grading, gender neutral, spouse rape still ok)
i. Rape is an act of sexual intercourse accomplished with a person not the spouse of the perpetrator under any of the following circumstances:

1. Person is incapable b/c mental disorder, developmental or phys. disability of giving legal consent and this is known (or reasonably should be) by the accused.

2. Accomplished against person’s will by means of force, violence, duress, menace, or fear of immediate and unlawful bodily injury on the person or another

3. Person is prevented from resisting by any intoxicating, anesthetic or controlled substance and this is known or reasonably should have been by the accused.
4. Person is unconscious of the nature of the act and this is known to the accused

5. Person submits under belief that perpetrator is the victim’s spouse, and this belief is induced by artifice, pretense, or concealment practice by the accused with intent to induce the belief.
6. Act is accomplished by against victim’s will by threatening to retaliate in the future against the victim or any other person, and there is a reasonable possibility that the perpetrator will execute the threat.  

ii. §261.5: Unlawful Sexual Intercourse with a Minor:
1. Sexual intercourse with someone not the spouse and < 18

iii. §261.6:  “Consent”
1. Positive cooperation in an act or attitude pursuant to an exercise of free will. The person must act freely and voluntarily and have knowledge of the nature of the act or transaction involved.

iv. §262: Spousal Rape:
1. Rape of a person who is the spouse of the perpetrator is an act of sexual intercourse accomplished under any of the circumstances in §261.2,3,4, or 6.

v. §264:  Punishment for Rape:
1. Rape is punishable by imprisonment in the state prison for three, six or eight years (unlawful sexual intercourse with a minor is punishable by imprisonment for a max of 4 years).

f. NEW YORK PENAL LAW 1999 (grading, some gender specification, spouse rape ok)
i. §130.00 Sex Offenses; Definitions of Terms
1. Female means any female person who is NOT married to the actor
2. “Forcible compulsion” means to comply either by (1) use of physical force or (2) a threat, express or implied, which places a person in fear or immediate death or physical injury to himself, herself, or another person, or in fear that he, she or another person will be immediately kidnapped.

ii. §130.05 Sex Offense; Lack of Consent
1. Whether or not specifically states, it is an element of EVERY offense, EXCEPT for the offense of consensual sodomy, that the sexual act was committed without consent of the victims.

2. Lack of Consent result s from (1) forcible compulsion (2) Incapacity to consent

3. A person is deemed incapable of consent when (1) < 17 (2) mentally defective (3) mentally incapacitated (narcotic, intoxicated, etc.) (3) physically helpless.

iii. §130.20 Sexual Misconduct
1. A person is guilty of sexual misconduct when:

a. Being MALE, he engages in sexual intercourse with a female w/o her consent. [Class A misdemeanor – 1 year max]

iv. §130.25: Rape in the 3rd Degree [4 year max]

1. A person is guilty of 3rd degree rape when: 

a. He/she engages in sexual intercourse w/ another person to whom the 
b. actor is not married who is incapable of consent by reason of some factor other then being < 17.  OR

c. Being 21 or >, he/she engage in sexual intercourse w/ another person to who the actor is not married less then 17 years old.

v. §130.30 Rape in the 2nd Degree [7 years max]

1. A person is guilty of rape in the 2nd degree when, being 18 or > he/she engages in sexual intercourse w/ another person to who the actor is not married less then 14 years old. 

vi. §130.35 Rape in the 1st Degree [25 years max]

1. A MALE is guilty of rape in the 1st degree when he engage in sexual intercourse with a female:

a. By forcible compulsion, or

b. Who is incapable of consent by reason of being physically helpless, or

c. Who is less then 11 years old.

g. WISCONSIN STATUTES 1999 (grading, gender neutral, spouse rape NOT ok)
i. First Degree Sexual Assault: Whoever does any of the following is guilty of a Class B felony [40 years max]:

1. Has sexual contact or intercourse with another person w/o consent of that person and causes PREGNANCY or GBH to that person.

2.  Has sexual contact or intercourse with another person w/o consent of that person by use or threat of use of a dangerous weapon or any article used or fashioned in a manner to lead the victim reasonably to believe it to be a dangerous weapon.

ii. Second Degree Sexual Assault: Whoever does any of the following is guilty of a Class BC felony [25 years max]

1. Has sexual contact or intercourse with another person w/o consent of that person by use or threat of force or violence

2. Has sexual contact or intercourse with another person w/o consent of that person and cause injury, illness, disease or impairment of a sexual or reproductive organ or mental anguish requiring psychiatric care for the victim

3. Has sexual contact or intercourse with a person who suffers from a mental illness or deficiency which renders that person temporarily or permanently incapable of appraising the person’s conduct, and the defendant knows of such condition.

4. Has sexual contact or intercourse with another person who is under the influence of an intoxicant to a degree which renders that person incapable of appraising the person’s conduct, and the defendant knows of such condition.

5. Has sexual contact or intercourse with a person who the defendant knows is unconscious.

iii. Third Degree Sexual Assault: Who has sexual intercourse with a person w/o the consent of that person is guilty of a Class D felony [5 years max]

1. Consent:  consent as used in this section, means words or overt actions by a person who is competent to give informed consent indicating a freely given agreement to have sexual intercourse or sexual contact

2. Marriage not a bar to prosecution.  A defendant shall not be presumed to be incapable of violating this section b/c of marriage to the complainant.  

iv. §948.02 Sexual Assault of a Child:

1. First Degree Sexual Assault: Whoever has sexual contact or sexual intercourse with a person who has not attained the age of 13 is guilty of a Class B felony. [40 year max]
2. Second Degree Sexual Assault: Whoever has sexual contact or sexual intercourse with a person who has not attained the age of 16 is guilty of a Class BC felony [25 year max].
v. § 948.09 Sexual Intercourse with a Child Age 16 or Older

1. Whoever has sexual intercourse with a child [under 18] who is not the defendant’s spouse and who has attained the age of 16 is guilty of a Class A misdemeanor [9 months max].
Unites States v. Wiley: Should the law require a corroboration of rape (no one would be convicted of rape unless someone, other than the victim, says it happened)?  The common law rejected corroboration for all crimes except perjury.  J. Bazelon: strong arguments for corroboration is (1) rape easy to accuse, hard to disprove (2) racism – people will use the law against black men (3) retaliation of woman against men (simply false charges).  But rape is famously underreported (maybe not so easy to accuse): # of false accusations is probably high BUT # of unreported crimes is even higher!! Concludes corroboration is good in cases where “evidence is lacking the dangers to D outweigh the difficulties created for the prosecution.”

II. MENS REA
a. There are two major ways the act of rape can be defined:

i. (1) Lack of Consent:  rape is any sort of sexual activity w/o consent (qualifying sexual behavior)

1. Wisconsin: Third degree rape = having sex w/o consent w/ a max of 5 years.  This is sexual misconduct.

2. New York: Not as clear-cut as Wisconsin; more restrictive in the way it defines “consent”:

a. Lack of consent results from (a) forcible compulsion or (b) incapacity to consent in NY.

b. Thus sexual misconduct is sex w/o consent but consent is defined as only incapacity to consent and forcible compulsion.  

ii. (2) Force: Instead of focusing on the consent of the victim, it focuses on the actions of the defendant.  Look to the four mental states of homicide (P, K, R, N) to determine D’s culpability:
1. California:  rape is done by force o r pretending to be a spouse.
Commonwealth v. Sherry: The victim and Ds were all employed at the same hospital.  She agreed to go one of the Ds home in Rockport.  On her account, she was invited to look at a bureau in the bedroom and all three men forced her to have sex with them in sequence. Ds wanted the jury to be instructed about mistake of fact. Unless the jury found beyond a reasonable doubt that they had ACTUAL KNOWLEDGE of the victim’s lack of consent, no rape.  This would be confining the mental state to the highest level in homicide.  The court held that there is not even a negligence defense to mistake of fact.  Thus the law in MA is strict liability for rape!  If she is not consenting, it doesn’t matter that you knew, didn’t know etc. – it is rape!  MA, unlike Wisconsin does not have a requirement for any sort of forcible compulsion – non-consent is enough!

1. Negligence Instruction that MA Rejects:

a. It’s a defense to rape unless you find that a reasonable person would have thought that she did not consent.  You cannot find that rape unless you find a reasonable person would be aware of her non-consent.

i. Most states have a negligence standard.  England had a recklessness standard.  There are still states like MA that hold on to SL but they tend to be states that have a very narrow definition of rape in their statutes.  So the broader rape is defined under your  statute the more you allow a negligence standard.

2. Recklessness Instruction that MA Rejects:

a. You can’t be held to rape her unless you actually know there is a risk that she did not consent.

3. Rational For Strict Liability Rape:  Assuming everyone knew this rule, the incentive would be that if you are going in the business of having sex, you better find out if she wants or not!  You must be extra careful in MA.

4. Compare to Staples v. United States:  If gun is a normal protected activity thus strict liability is a problem for gun owners, why wouldn’t it be a problem in sex?  Sex is probably considered a normal protected activity as well.  

Commonwealth v. Fischer: Hours before the alleged contact – they had a consensual encounter, which she says was only kissing but he says was rough sex.  When she returned, he thought she liked it rough so he forced himself upon her.  She says no – he thinks no means yes.  Thus he presents evidence that he had a mistake of fact in terms of her consent.  On appeal, he argues his lawyer should have made the argument for a negligence instruction.  The court already has a case controlling on this: Commonwealth v. Williams.  After Williams, the rape law expanded in PA from just physical force to intellectual, moral and physical force (now includes a more “date rape” context).  D doesn’t think Williams should apply to nonphysical force rape (It is too severe in that date rape it is more likely that the alleged rapist actually thought there was consent.  It may actually be a misunderstanding), but court finds that although his argument is a good one, his rape included force!

Commonwealth v. Williams: He claims she thought she consented when he put a gun up to her head and said he wanted sex.  The court said that Williams himself cannot get an instruction about reasonable belief (negligence standard).  It doesn’t matter hugely what the mental state would be, in Williams, no reasonable person would think that she actually consented.  

5. Assumption of the Law In Fisher:  Rough sex is bad or something that should be discouraged.  This is not “good” sex.  It is more akin to a stranger in a car trying to kill you.  Is this going to far?

6. Antioch College Policy:  What if we put the burden on the victim to communicate a lack of consent when there is no threat of force?  Antioch says the opposite! The burden is on the defendant to get a yes!  Under Antioch, if it is mutually initiated it is not necessary for the constant consent – but how do you distinguish mutual initiated from only once side initiating?

a. McKinnon’s View - Men and women see “reasonableness” as different.
III. FORCE REQUIREMENT
a. Force under the MPC: [§213.1(1)(a)] Force can consist of physical compulsion, or it can consist of threats to kill, cause serious bodily injury, to cause extreme pain, or to kidnap someone.  The threat need not be harm only to the victim.  It is sufficient if the threats are directed at anyone.

i. Lesser threats can result in conviction for a lesser offense (i.e. gross sexual imposition is committed if the D “compels” the victim to submit by any threat that would present resistance by a woman of ordinary resolution. [§213.1(2)]

State v. Rusk:  His apartment is in an area she doesn’t know.  He takes her keys and then asks, will you come up.  She goes up and he forces her to have vaginal and oral sex.  Rusk is initially convicted under the MD rape statute for 2nd degree rape where there is no explicit resistance requirement!  But one of the old school ways of reading rape statutes is to imply a resistance standard into the statute.

7. Could any reasonable jury taking the facts most favorable to the victim have reasonably found that this was 2nd degree rape (this is different then looking at the facts form the D’s perspective in the Fisher case)?

a. Subjective or Objective Fear:  Was she afraid of him or would a reasonable person in her circumstance be afraid?

i. So not only does the jury have to find that she DID fear him – also that a reasonable person would have ALSO feared him.
People v. Warren: D and victim have a conversation in the park where he says to her, “this will only take a minute, my girlfriend doesn’t meet my needs.”  The court, in analyzing her fear, say she didn’t scream, fight back so no rape (even though there is no law for resisting).  Why not on the court’s reasoning? There is a question of communication to the D.  (Have you done what you needed to do to communicate to D that you did not want to have sex with him?)

8. If the court is worried about her communicating – what are they doing to the statute?  

a. The court is reading in a mens rea requirement!! A lot of jurisdictions that have these force or threat of force statutes have a strict liability rule for rape.  They may not mean it though – they may still be worried about what he knows or what he thinks.  

b. Another reason that courts want her to communicate is that the she needs to do something to communicate to the court or the jury that she didn’t want this.  No reasonable jury would believe that she didn’t want it if she does nothing.  But could a reasonable jury find that she was afraid if she didn’t resist?

i. The Reasonableness Standard:

1. Should she get to say I was afraid of him (subjective) or does she have to prove that a reasonable person would be afraid (objective)?  But assault doesn’t work that way and no other crime works that way – you’re screwed up perception does not count!!

a. The Reasonable Woman Standard?
i. Do scared reasonable woman really resist?  Maybe freezing is just as normal a reaction then resisting.  Should the standard be what a reasonable woman would do?

b. The Reasonable Man Standard?
i. Is it insulting to say that men would side with Warren under a reasonable man standard?
b. Complications of Adding Mens Rea: Once you shift the focus to him for logical reasons, you weigh in on whether you are looking at consent from the standpoint of a woman or a man.

i. Ex:  Rusk Case:  She can be said to have an unreasonable fear (taking of keys potentially playful sexual move) and he only realizes she is afraid when she makes the killing comment.  

IV. COERCION & DURESS
State v. Alston: Court agrees that the victim did not consent to the sex BUT they reverse the conviction b/c there was no evidence that if she refused him, she thought he would hurt her.  Part of what makes this case seem wrong is that the facts show that she may have been very afraid of him (previous threat and his previous beating of her).  Should this be rape unless she thinks he would hurt her?  If we assume that she was NOT afraid but the only way he could have sex with her is by pushing her legs apart, couldn’t’ she resist, run away?  If she wasn’t afraid, why couldn’t she have a duty to get out of the situation and not let this happen to her?
State in the Interest of MTS: She testifies that she fell into a heavy sleep and only remembers waking up with MTS atop her and penetrating her.  She immediately told him to get off.  MTS contends that they were consensually kissing and eventually proceeded to have sex.  He thrust 3 times and on the 4th she stopped him.  The court does not believe either of them but they nevertheless find no consent. The law states that rape is by physical force or coercion.  The court says that the statute provides for force but that you can’t have sex or have penetration without using force (this is an obvious dodge of legislative intent and the MPC definition).  Thus in NJ, penetration w/o a definite no is de facto violent (physical force)!  

c. The MTS case is widely thought of as…whatever you think of the result, it is clearly not what the legislature had in mind.  It is a dodge around the rule by making force = penetration.  

d. Affirmative Yes v. Affirmative No:  Schullhofer Example:  Taking Sexual Autonomy Seriously: 
i. In the medical context, we think it is assault if no affirmative yes is given then why do we feel in the rape context that an affirmative yes is not necessary?

1. The rapist is even less sympathetic then a doctor – at least the doctor knows what is best for you but a rapist surely doesn’t – you know what is best for you!

ii. But a medical context is not spontaneous and in the sexual world, maybe people thrive on the ambiguity of consent…it’s like a game…a hunt / chase situation!  

iii. You’re also not insulting the doctor by having such a structured consent procedure. There may be something destructive with personal relationships to have affirmative consent b/c trust may be an issue.

1. Should BOTH men and women have to Affirmatively say yes or no?

e. Non-Physical Threats:

i. If you go for a rape law that requires an Affirmative YES (i.e. unless you have a yes, rape), then non-physical threats or coercion don’t matter:

1. Ex:  Wisconsin’s law:    

ii. If you have a regime where an Affirmative NO followed by sex = rape, you don’t have to worry about coercion in the same sense 

1. Ex:  NY requires an affirmative NO.  

State v. Thompson: Principal tells his student that if she doesn’t have sex with him, then she won’t graduate from HS.  This is not rape under the statute in Montana b/c it requires “without consent” by threat of imminent, death, bodily injury, kidnapping, etc.  Consent doesn’t carry its normal meaning.  Here – consent requires a physical force requirement!!  Thus there is no crime here under this consent requirement.
Commonwealth v. Mlinarich: 14-year-old former juvenile delinquent was moved to a family friend’s custody.  He says, you have sex with me or you’re going back to juvenile.  The court finds this is not rape b/c forcible compulsion requires a threat of physical force thus this cannot be rape.

f. Problem with Making Non-physical Threats = Rape:

i. With physical one, there seems like there is nothing you can do about it but with a non-physical threat, a savvy student can maybe do something about her situation!

State v. Lovely: Lovely is a rapist in this situation.  He opened up his home to a drifter and they started a sexual relationship in exchanged (it seems) for a home and a job at his liquor store.  The law in NH = crime for sexual penetration by threatening to retaliate against the victim.  He gave the drifter a home and a job.  The court in upholding his conviction does not distinguish between the two:

g. I won’t take you home if you don’t have sex with me?

i. Something that did not belong to you in the first place is taken away from you – this is not really rape.   

h. If you don’t have sex with me, you’ll loose your job?

ii. This is sexual harassment at least.  Lovely is using his economic power/authority over the victim to get what get wants.

1. The view of a lot of people and the law that once we start allowing non-physical threats to count as rape – it becomes a mess.  Any other kind of threat besides physical threats just doesn’t count.  
b. Freedom of Contract Argument:

i. But if men have a greater amount of economic power and women have a greater amount of sexual power – why not let them both use it!!  

V. DECEPTION
State v. Evans: D convinces her to participate in his “study” about how men would react to her.  She agrees to go with him to NYC and later to his apartment/office.  D was disappointed that she failed the test and that his advances were part of the experiment. He went on to say “I could kill you. I could rape you”. They later engaged in sex multiple times.  He’s charged with 1st degree rape –Does this deception qualifies as forcible compulsion under the law?  The court finds that what he said could be interpreted as a threat of force but finds that it is not her perception that is important – it is his mind that counts!  If he didn’t intend a forcible threat, then it is not a threat and not rape… rape, like other crimes, has a mens rea requirement!

i. Deception/Fraud Issue:  In this case, Fraud is NOT force and the statutory language requires force, thus no rape.

i. One of the problems of making fraud a sexual crime is that it is part of normal sexual behavior!  Ex:  I will respect you in the morning / I have a lot of money, etc.  

Boro v. Superior:  Woman believes she has a deadly disease that could only be cured by a painful surgery ($9k) and having sex with a man for $4500.  She consents to the sex b/c she can’t afford surgery and thought it was to save her life.

1. Fraud in the Factum v. Fraud in the Inducement

a. Fraud in the Factum: fraud was committed upon you on the question of what is actually happening. (Ex: Gyno who says he’ll give an examine but has sex with you.)
b. Fraud in the Inducement: your motivations and means of accomplishing the bad act.  Misleading the other party as to the facts upon which he/she will base his/her decision to act.
i. In this case, she knows she is having sex but she thinks it is for medical purposes.  This is fraud in the inducement (not like the Gyno example!)
c. If someone pretends to be your spouse, the court says this is fraud in the factum.  Why?

i. You thought you were having good sex but instead you are committing adultery?  But if the same test is used – a woman still knows she’s having sex but just not with her husband.  So what is the real distinction?  If it is not “knowing”

ii. An implicit distinction may be that people who have sex with their husband are good women and everyone else who doesn’t is not virtuous.  We feel bad for the wife b/c she is having her virtue violated but we don’t feel bad for the victim here b/c she is not a virtuous woman – she’s a whore, she has sex outside marriage.

iii. Having sex with someone you think is your husband is more dangerous – more likely to be unprotected, pregnancy, STDs, etc. 
2. Putting aside the deception in this case, this could still be considered raped in another way:
a. He is the source of the fear. Under the MPC, he compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping.
i. But she still could have gotten a 2nd opinion.
b. Also a question about her capacity to consent.
Bloodworth v. The State:  D had his friend pretend to be a minister and thus had a fake ceremony and married the victim.  They have sex, under no force but he pretended to be her husband.  The Wyatt case is their precedent – they decide that the case law and the statute had a requirement of force thus someone pretending to be your husband, like in Wyatt, is not rape.

3. Also a question about her capacity to consent:

a. The court seems to relax its rule about capacity to consent in the context of long-term relationships, etc.  (Otherwise, mentally disabled people would not be able to sustain relationship if every instance of sex is questioned in terms of consent).

4. We feel bad for her b/c she seems like she’s on the “spouse/good sex” side of the line but she still wouldn’t pass the “Hughes Test” for deception.

United States v. Hughes: She’s drunk.  She leaves the door open for her boyfriend to come over but another guy comes in and they have intercourse.  The trial court refused to enter a summary judgment for not guilty and the military court agrees with trial court; there is no reason to enter an order for not guilty.  They think he may be guilty. The military statute they are interpreting defines rape as an act of sexual intercourse by force and w/o consent and the military manual states, “if there is actual consent, although obtained by fraud, that act is not rape”

5. HUGHES TEST FOR FRAUD FACTUM/INDUCEMENT: The court in Hughes suggests that if you consent to have sex with an identifiable person, it doesn’t matter who you think he is.  But if you think you’re consenting to having sex with someone and someone else has sex with you, then that is rape.

a. The difference lies between the characteristics of a person and the identity of a person.
i. Ex: Brad Pitt look alike that says he’s Brad and you have sex thinking he is Brad Pitt.  Is this more like having sex with someone you think is your husband or someone you think is a psychologist?
People v. Hough: Twin brother has sex with his brother’s girlfriend – she claims she has no idea.  Similar statute to the military statute in Hughes but this is a NY statute!!  Hough is charged with sexual misconduct.  It doesn’t say anything about fraud. The military requires force AND non-consent but NY only mentions Non-consent.  But consent is defined in NY as forcible compulsion or inability to consent (incapacity).  The court states that Hough could be guilty of another sexual crime in NY – Sexual abuse!  The People charged him with the wrong crime – the court says he’s guilty of something, just not sexual misconduct.

6. Should the rule about pretending to be husbands extend to people who pretend to be boyfriends?

a. In the Hughes case – b/c she called out her boyfriend’s name, he KNEW he was deceiving her.  Maybe the crime should be more severe if D is aware or put on notice!

VI. MARITAL RAPE & WITHDRAWAL OF CONSENT
a. Though 2 states still preserve a broad exemption (OK, KY), roughly ½ the states have abolished the exemption entirely (FL, WI) or retained it only to the extent of exempting husbands from prosecution for statutory rape (PA). The MPC chose to preserve the marital exemption b/c a rape prosecution in the marriage context can involve “an unseemly intrusion upon the intimacies of the marital relationship.” 

i. Comment to §213.1, “marriage or equivalent relationship, while not amounting to a legal waiver of the woman’s right to say “no,” does imply a kinds of generalized consent that distinguishes some versions of the crime of rape from parallel behavior by a husband…therefore, husbands must be exempt from…liability based not on force or coercion but on a presumed incapacity of the woman to consent.  

People v. Liberta After the birth of their son; Liberta began to beat his wife.  She received an order of protection where Liberta had to move out and remain away from her.  On one of his weekend visits to see his son, she allowed him to pick her and her son up to go back to his motel.  Once at the motel D attacked his wife and forced her to have sex with him while his son watched. Although NY law states rape can only occur w/ “any female who is not marred to the actor” the court affirmed against him.

b. Until 1978, the marital exemption existed in New York as long as the couple was still married but in 1978, the legislature expanded the “not married” status to include separations and Liberta’s restraining order fits under this expanded definition.  

People v. John Z.: Laura, 17 years old, was naked in a dark room, already having been raped by another boy.  D walks in unclothed.  He began kissing her and she kissed back whereupon he got on top of her, inserted his penis then rolled her over on top of him.  She claims she tried to get off but he held her down by the hips.  He rolled her over and continued.  She told him she needed to go home so he had to stop but he did not.  After about 10 minutes he got off her.  

c. Can forcible rape be committed if the female consents to an initial penetration, and then withdraws her consent during intercourse, but he continues?  

i. The court finds that even if they assume that Laura first consented, her withdrawal of consent was such that no reasonable person in D’s position would have believed that Laura continued to consent to the act.  

d. How high is the standard for communicating your no after initial consent. Is it or should it be a much higher standard?

e. Also, has the force requirement been met in this case?

i. The dissent believes that all elements of rape must still be proved  (the prosecution still must show that D forced Laura to continue to have sex).  The majority relies on D’s continuance as proof of force but they do not say how soon he should have stopped – is persistence the same thing as force?

1. He did roll her over once she asked to leave. It’s tricky again because it also looks like normal sex, but in this context maybe it looks a little like force. 

2. What about the MTS Force Theory?  Is this what the court is using?
3. Should this force requirement be less then that of stranger rape – it seems so!
VII. STATUTORY RAPE
a. The MPC and Mistake of Fact:

i. Comment §2.04 at 269-271:  Ignorance or mistake is a defense when it negatives the existence of a state of mind that is essential to the commission of an offense, or when it establishes a state of mind that constitutes a defense under a rule of law relating to defense.  In other words, ignorance or mistake has only evidential import; it is significant whenever it is logically relevant and it may be logically relevant to negate the required mode of culpability to establish a special defense.
b. Mistake of fact (i.e. thinking that someone else’s umbrella is yours) negates the mental element.  This is much different than a mistake of law (i.e. thinking that it’s not a crime to steal), which is no excuse.   

i. This works with negligent based crimes too.  But how does this change things? (If the reasonable person would have realized it wasn’t their umbrella, you’re on the hook.)

ii. The mistake of fact defense is different based on the mental state we’re dealing with. 

c. Statutory rape has often been an exception to these general ideas dealing with mistake of fact.

Regina v. Prince: D convicted of taking an unmarried girl under 16 years of age out of the possession and against the will of her father in violation of the law.  The girl told the D that she was 18 before he took her away and D honestly believed her.  Court holds that b/c the act forbidden (taking the girl out of the possession of her father) is wrong itself, D ran the risk of her turning out to be under age and is rightly convicted.

b. Bramwell concedes that if the mistake was about consent, that would be ok, but not about her age. He’s reading in a mental element but not in regards to the age requirement. Why is this plausible?

i. What’s the different between mistake of consent and mistake of age? He wants to put the burden on this guy to find out how old she really is, but not to find out her father’s consent; taking her w/o consent is wrong and even if you don’t know how wrong it is, you’re running that risk.

c. The dissent argues that if the facts, as D believed them to be were true and she was  18, D would have done nothing criminal.  Thus a mistake of facts on reasonable grounds should be an excuse to this criminal charge.

White v. State D was convicted of violating a statute providing that whoever being the husband of a pregnant woman, leaves with intent to abandon such pregnant woman shall be imprisoned.  The court, utilizing the underlying rule that guilty knowledge is not required to accomplish the crime of rape with consent (i.e. statutory rape) finds the act of the accused is at best immoral. But if he abandons her, he does so at his peril and if she’s pregnant at the time he leaves, although he may not know it, he cannot plea ignorance as a defense b/c his act (in itself) is wrong.  

People v. Olsen: Shawn M. was 13.  Her parents had guests so she slept in a trailer in front of the house.  Shawn was awakened by Garcia who had a knife.  He told her to “make love” to D or he would stab her.  Shawn testified that she considered Garcia her boyfriend at the time and that she told them she was over 16 years old.

d. The California statute has at least two kinds of statutory rape:

i. (1) For minors between the age of 14-18 

1. Precedent People v. Hernandez said reasonable mistake of fact is a defense to the 14-18 statutory rape. Already a big departure from Prince, which has no defense for mistake of fact.

ii. (2) For minors under 14. 

1. The court says that people < 14 need special protection.  Under the statute, the majority argues that the CA legislature took this crime very seriously awarding a punishment of MAX 8 YEARS. Where as for 14-18 it’s like a year.

2. The dissent says it cuts the other way: the crime is so serious that punishing someone who really didn’t know seems wrong - might even be cruel and unusual.

e. Compare to Felony Murder Rule:  Once you go to rob a bank, it’s your problem if your robbing buddies are trigger-happy. Once you go to rape a girl, it’s on you if she’s younger than you thought – is this the same?

f. Model Penal Code Statutory Rape Age Distinction:  The critical age is 10 for them, it’s drawing a different age but the solution looks like the Olsen court’s. 

i. Maybe when it gets to a certain point we worry less about the criminal and more about the victim.  Looking at the critical age, this doesn’t seem like cruel and usual punishment. 

g. Most states have kept the Prince formulation that at no age is there really a mistake of fact defense. 

VIII. EVIDENTIARY ISSUES
a. Rape Shield Laws: Place severe limitations on the ability of the defense to attempt to shift the focus of the trial from the acts of the defendant to the sexual history and the character of the victim.

b. Why Shield Evidence of Victim’s Past: The rationale for excluding evidence of prior sexual history presumably is not that such evidence completely lacks probative value.  Rather, the principle justification is that any probative value is outweighed by the prejudicial effect.  Two kinds of prejudicial effects are important:

i. (1) Such evidence can impair the truth finding function at trial b/c its vale may be overestimated or b/c it may lead to confusion of the issues.

ii. (2) The very process of airing such evidence can be painful or embarrassing to the victim, aggravating the psychological injury of the original offense and deterring other victims from seeking prosecution (i.e. being “raped” twice)

State ex. Rel. Pope v. Superior Court:  State brings a special request that the court reconsider existing law on the admissibility of evidence concerning the unchaste character of a complaining witness in a prosecution for first-degree rape.  The court finds that evidence of the victim’s sexual past will divert the jury’s attention from the real issue, the guilt or innocence of the accused.  BUT the court does list exceptions to the rule where evidence of victim’s past may be relevant to D’s case:  To directly refute victim’s alleged virginity, origin of disease or pregnancy, if victim engaged in prostitution, if victim engaged in sex with D before, etc.

h. Overruled Precedent:  State v. Wood:  Court states that evidence of the victim’s past is okay b/c “common experience teaches us that the woman who has once departed from the paths of virtue is far more apt to consent to another lapse then is the one who has never stepped aside from that path.”

 State v. Delawder: D being convicted of statutory rape wanted to present evidence in his defense of the victim’s sexual past.  The defense’s strategy was to discredit the victim by proving at the time of the incident, she thought she was pregnant by someone else and claimed that D raped her b/c she was afraid to tell her mother she voluntarily had sex with others.  To show she thought she was pregnant, it was necessary to establish she has had sex prior to the incident.  The court finds for D, allowing evidence of her sexual history b/c in relating this case to that of Davis, the desirability that the victim be free from embarrassment with an unblemished reputation must fall before the right of D to seek out truth in the process of defending himself.  

i. Sixth Amendment and Rape Shield Laws: Should the victim’s sexual history be revealed under the Confrontation Clause of the 6th Amendment, which protects D’s right to effectively cross-examine a witness by discrediting her story or revealing her biases?
Government of the Virgin Islands v. Scuito: Victim, a waitress, worked late one night and D offered her a ride home.  D took a detour down a beach road and they had sex.  D claims she consented but she claims that D had a knife and he would kill her.  During the assault she prayed and recited her mantra.  At trial D requested that the victim be evaluated mentally b/c there was evidence that she used drugs, delusional etc.  The judge denies.  The appellate finds the trial judge exercised discretion and nothing indicates an abuse of that discretion.  An examination may be an additional trauma on a rape victim and thus it is well within a judge’s discretion to deny D a right to examine her.  

ATTEMPTS – 2:

I. Attempts are specific intent crimes - you must have a specific purpose to commit the crime.  But does it make sense to hold people liable for things that may never be crimes: Two Questions:

(1) Why should we punish attempts at all?  

(2) How much you have to do to be on the hook for attempts?

II. Why Punish Attempts: 

(1) Deterrence

i. In a lot of cases, attempts only make very MINOR inroads to deterrence. 

1. A rational mugger knows he probably won’t get caught thus having a crime of attempts will not dissuade him from mugging.  

a. Under a BPL Test:  6 months of jail time  * .01(probability of being caught) < $1k profit from mugging!

ii.  It is not that attempts solve the problem of perfect deterrence; they just help. How?

(2) Raises the probability of a criminal being caught: (Steve Shavell – law review article, 1990).

iii. Ex:  If the police can go around and arrest you if you LOOK like you’re about to mug (before the actual crime), there is a longer period of time in which you could be caught. 

1. An attempt will affect the .01 probability by INCREASING the mugger’s chances of being caught.  New BPL:  6 months *.1 > $1k profit

iv. But does this theory work in certain homicides?

1. Ex:  If A wants to kill 100 people and the value for killing them is $800 million (A only values his life at $8 million), how can A be deterred?

a. BPL Test:  $800 million > .85 (prob. of being caught) * $8 million.  Won’t A ALWAYS kill?  What work is attempts doing?

v. But what else could we do that would be equal to increasing the probability of capture:

1. Increase Sentencing:  Why not deter this way?
a. (1) You might not think a mugger is “2 years bad”.

b. (2) In order to get professional criminals (drug dealers, professional pick pockets – the “smart criminals) you might have to get them in the attempt b/c it is so hard to get them in the act.

a. (3) Criminals tend to be more sensitive to the possibility of being caught at all then to the punishment they will receive. Thus raising the sentence is not as good a deterrent then attempts

i. Death Penalty:  Can’t increase punishment thus you can ONLY manipulate the probability of being caught number.

c. (4) Stopping crimes in advance of it.  Ex: A police officer watching a girl get raped would have to wait until the act was done in order to arrest the guy.
III. How Much You Have to do o be on The Hook for Attempts?

a. Eagleton Test (original): In order to constitute a criminal attempt, as opposed to mere preparation, the accused must have taken the last step, which he was able to take along the road of his criminal intent.  He must have done ALL that he intended to do and was able to do for the purpose of effectuating his criminal purpose.  King v. Barker
1. Ex:  Loading gun, taking it to find X, pointing the gun  =  preparation until the trigger is actually pulled.
b. Repentance Theory:  When he stopped short of this (repented, prevented, etc.) he still has “a locus penitentiae” (repent or opportunity to change one’s mind) and still remains within the region of innocent preparation.
2. Why an “out” for repenting:  Even if X does things that indicate he means business, we don’t want to get people that may change their mind!  But why does it matter if someone may still change their mind - aren’t they still a bad person?  Part of the repentance theory is that it is NORMAL for someone to think about committing a crime.  Unless you actually act – thinking about it is normal.
j. Rejection of Eagleton: Although the test has been rejected, no definite substitute for it has been formulated. All that can be definitely gathered from authorities is that to constitute a criminal attempt, the first step along the way of criminal intent is not necessarily sufficient and the final step is not necessarily required. Where to draw the line?
People v. Rizzo: Ds planned to rob Rao of a payroll. The Ds started out in a car looking for Rao or a man who had a payroll that day.  When they came to 118th street, they were followed by 2 cops who later arrested them.  They had never found or seen their intended victim.  The court finds that in order for an act to be deemed an attempt, the act or acts must come or advance very near to the accomplishment of the intended crime.  There must be dangerous proximity to success.

New York Attempt Statute (dangerous proximity test):  an attempt = A defendant engaged in conduct which tends to affect the commission of the crime
State v. Duke: Undercover cop finds D over internet who is attempting to solicit kids for sex.  He poses as a 12-year-old girl.  D goes to the parking lot, flashes his lights to engage in sexual acts with the 12-year-old girl.  The court decides that this is NOT an attempt.  Why not?  There was a rape case where the victim convinced her attacker this wasn’t a good thing to do thus he changed his mind.  Maybe this is possible in this situation?  How do you stop someone like him if this is not an attempt?  Why do we give him so much leeway?

McQuirter v. State: Mrs Allen and her kids started home, D was parked in a truck.  As she passed, D mumbled something and opened the door.  As she went down the street he followed her until he saw Mr. Simmons.  She waited on Mr. Simmon’s porch and D left.  The police testify that D told them that he was drunk and made up his mind that he was going to take the first woman that came his way.  But later he denied these statements and said he was deciding whether to return to the “front” or not. Court holds that the evidence in this case is sufficient to warrant the submission of the question of D’s guilt to the jury and was ample to sustain the judgment of conviction.

Problems with Proof:  Why do we have to be Careful About Attempts:  PROOF!  There is no better proof of what you intended then that you actually did it!  But in the McQuirter’s case, there is proof he wanted to do something but it is not really reliable – this case took place in AL in 1953.  He’s black and Mrs Allen is white.  
i. Thus with attempt you have to make sure that the stuff D has done is sufficient to prove his intent to actually carry out the crime.
MPC § 5.0 (2):  Conduct Which May Be Held Substantial Step Under Subsection 1(c).  Conduct shall NOT be held to not constitute a substantial steps under Subsection 1(c) unless it is strongly corroborative of the actor’s criminal purpose.

The Equivocality Test:  As an alternative to the “dangerous proximity test” that looks NOT to how far the defendant has gone but how clearly his act bespeak his intent.  (This test has FEW adherents but has influenced the MPC proposal).

ii. A criminal attempt is an act which shows criminal intent on the face of it.  The case must be one in which Res Ipsa Loquitur.  That a man’s unfulfilled criminal purposes should be punishable they must be manifested not by his words merely or by acts which are in themselves of innocent or ambiguous significance, but by overt acts which are sufficient in themselves to declare and proclaim the guilty purpose with which they are done. 

United States v. Jackson: Hodges recruited the Ds to rob a bank.  On June 14th Allen arrived w/ Jackson and Scott with guns.  They drove to the bank but after checking security cameras and observing the tellers separating deposits, they postponed until the 21st.  Hodges confessed the robbery plot to the FBI.  On the 21st the FBI surveillanced the bank and later arrested the Ds in their car outside the bank right before their attempt.  Ds were convicted of conspiracy to commit armed robbery and each charged with attempted robbery for the 14th and the 21st.  The Ds appeal b/c their conduct never crossed the line which separates “mere preparation” from “attempt”.  But the court finds that Ds took substantial steps, strongly corroborative of the firmness of their criminal intent, toward commission of the crime..  Under the MPC formulation – either type of conduct on the 14th and 21st standing alone would constitute a substantial step toward their criminal purpose thus the ruling is affirmed.

Duke v. Jackson?  Although there are problems with real proof and the defendants still have an opportunity to repent – we don’t want to wait until the crime is being committed to stop it!  There would be no other way to prevent the bank robbery (or Duke) without incurring a seriously dangerous situation:
iii. Duke – you would have to put him in a car with a 12 year old girl

iv. Jackson – you have to wait for the bank to begin to be robbed.
1. This MUST be crime specific!  So you must think about deterrence, the actual means of law enforcement and balance them with fear of repentance and problems with proof.  There is really NO CLEAR TEST!

Proximity Test:  (as formulated in United States v. Mandujano)
v. D must have been acting w/ the kind of culpability otherwise required for the commission of a crime he is charged with attempting 
vi. (2) D must have engaged in conduct which constitutes a significant step, which is strongly suggestive of Ds firmness of intent.

How the Model Penal Code is Different (§5.01):  (based off the equivocality test and the proximity test – the MPC formulation recognizes the difficulty in distinguishing preparation and acts that constitute attempts.  The DIFFERENCES between the MPC and the other approaches:

vii. (1) Shift emphasis from what remains to be done- the chief concern of the proximity test- to what the actor has already done.

1. The fact that further major steps must be taken before the crime can be completed doesn’t preclude a finding that the steps already undertaken are substantial.  

viii. (2) Although it is intended that the requirement of substantial step will result in the imposition of attempt liability only in those instances in which some firmness of criminal purpose is shown, no finding is required as to whether the actor would probably have desisted prior to completing the crime 

ix. (3) The requirement of proving a Substantial step generally will prove less of a hurdle for prosecution than the res ipsa approach which requires that the actor’s conduct must itself manifest the criminal purpose. 

MPC §5.01:  ATTEMPTS
x. (1) Definition of Attempt.  A person is guilty of an attempt to commit a crime if acting with the kind of culpability otherwise required for commission of the crime he:

1. (a) Purposely engages un conduct which would constitute the crime if the attendant circumstances were as he believes them to be; or

2. (b) When causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; or

3. (c) Purposely does or omits to do anything which under the circumstances as he believe them to be, is an act or omission constituting a substantial step in the course of conduct planned to culminate in his commission of the crime.

United States v. Harper: Ds make an ATM machine shut down by using a stolen ATM card to get money and then not remove the cash – knowing this would bring a technician to come fix the problem. They waited in an adjacent parking lot for 45 to 90 minutes  for the technician to arrive to fix the machine to rob him.  Are they guilty of attempt?  The AC revered their attempt conviction b/c the Ds never made a move toward the victim or the bank to accomplish the criminal portion of their intended mission.    
Why no Attempt?

xi. Repentance: There was still 45-90 minutes before a tech would come – thus still an opportunity for repentance!

xii. Proof:  We can be pretty confident that they were planning to rob the bank. There isn’t much proof, but why else would they do what they were doing?

xiii. Any Disadvantages to Waiting?  If we wait for the technician to come to see what the Ds will do, we might worry if they had weapons, if the tech would be hurt or shot in the robbery.

United States v. Mandujano:  Undercover police officer represented himself as a narcotics trafficker.  He went to the Tally-Ho lounge where he was introduced to D.  The officer told D he was looking for some “stuff”.  D said he had good brown Mexican heroin for $650.00 an ounce but if the cop wanted some, he would have to wait until the afternoon delivery.  B/c the cop said he couldn’t wait that long, D made phone calls to get the stuff but they were unsuccessful.  He then told the cop that he can go to some guys house and get some but he needed the $$ now.  D left came back unsuccessful again and returned the cop’s money.  D was convicted of attempting to distribute heroin.

United States v. Joyce:  gov’t informant Gebbie called Joyce and informed him that cocaine was available in St. Louis. Gebbie and another agent took Joyce to a local hotel where Joyce asked to see the stuff.  One agent handed Joyce a duct-tape wrapped package said to contain cocaine. Without unwrapping it, he immediately returned the package saying he couldn’t see the cocaine.  The agent removed some tape but Joyce returned the package again asking the agents to open.  They wouldn’t open the package until Joyce produced the money, and Joyce wouldn’t produce the money until they opened the package.  Joyce left without buying but was arrested for attempting to purchase.  The 8th circuit, applying the MPC, reversed stating that the case just shows preliminary discussion regarding the purchase of cocaine which broke down.  

ACCOMPLICE LIABILITY – The Common Law
I. There were four categories of parties to a felony at common law. Treason and misdemeanors were treated separately.

a. (1) Principal in the First Degree: the person who commits the crime, the person who personally engages in the actus reus with the required mens rea. There are two cases in which the person who DID NOT commit the crime could nonetheless be guilty as the principal in the first degree. 
b. It is necessary that the person had the mens rea required for the offense:

i. Innocent agent: a person who engages in a criminal act, who is coerced, is incapable of committing a crime, or lacks mens rea for the crime, and is forced or duped by another into committing the criminal act. 

1.  [Ex: A asks B to put sugar in C’s coffee. B does it. The sugar turns out to be poison and C dies. A would be guilty of murder as a principal in the first degree]; 

ii.  Use of Animals or Inanimate Objects: where an animal is trained to engage in the criminal act or an inanimate object is programmed to do so, the owner is guilty as a principal in the first degree. 

c. (2) Principal in the Second Degree: a person who aids another to commit a crime, and is either physically present or “constructively” present at the time the offense is committed. 

i. Constructive presence: one is constructively present when close enough to render assistance if needed, but far enough away so as not to be present at the immediate situation of the crime. [ex: a look out driver.]

d. (3) Accessory Before the Fact: a person who aids another to commit a crime but is NOT present and NOT “constructively” present at the time the crime is committed, e.g., a person who helped plan the crime but stayed home while it was being committed. 

e. (4) Accessory After the Fact: one who aids the criminal after the crime is committed like help him escape, avoid detection, or dispose of the “fruits of the crime.” At common law, a husband or wife could not be an accessory after the fact. They were expected to render aid, and excused for doing so. 

II. Consequences of Classification: 

a.  Variance Between Allegations and Proof: Even if there is a formal pleading error, e.g., classifying an accomplice as a principal in the second degree instead of first degree, that would not be fatal to a conviction as they were in the early days. 

b. Prior Conviction of Principal in the First Degree: It may be necessary to allege and prove in the trial of a principal in the second degree or an accessory before the fact that a crime was actually committed by the principal in the first degree. 

III. Current Law:
a.  Principal in the Second Degree and Accessory Before the Fact: Most states have MERGED the categories of principal in the first and second degree, and accessory before the fact, calling them all “PRINCIPLES” in any crime. It is possible to treat the elements of accessorial liability – the actus reus and the mens rea of being an accessory – without reference to the presence of the defendant at the scene of the offense. 

b. Accessory After the Fact: those who help the offender after the crime has been committed should be treated differently from those who help before or during its commission.

IV. Elements of Liability As an Accessory: 

a. Three factors to focus on when determining accessorial liability:

i. (1) Actus Reus: the accessory must give some help or assistance to the efforts of another person to commit a crime;

1. (1) Affirmative Aid: physical action as well as verbal aid will suffice.  

a. With Omissions: one who stands by while a crime is committed is NOT guilty as an accessory, unless some provision of law imposes a specific duty to intervene; 

2. (3) Ineffective Aid; Principal unaware of aid: it is sufficient if D actually aids in the commission of the crime, even if the principal is unaware; 

a. It is also sufficient if D communicates to the principal a willingness to help and thereby ENCOURAGES the commission of the crime; 

3. (4) Conduct inevitably incident to a crime: If the legislature imposed a punishment on only one party to a multiparty transaction, the other party cannot be guilty as an accessory. 

ii.  (2) Mens Rea: 

1. (1) For object offense: D must have at least the mens rea required for the offence committed by the principal. If the offense committed by the principal requires specific intent then the accomplice must have the same specific intent; 

2. (2) Purpose to Promote or Facilitate: it is enough that D has the INTENT TO AID OR ENCOURAGE the commission of the offense. 

a. What is less clear is if the purpose to aid or encourage is necessary for liability as an accessory; 

3. (3) Knowledge that the Crime will be Promoted or Facilitated: all courts will convict in cases where a purpose to promote the offense can be found; Some courts will convict in all cases where aid is knowingly rendered, and in all cases where a purpose can be shown. 

4. (4) Recklessness or Negligence as to Results: See p. 271. 

iii. (3) The Principal’s Behavior: 

1. (1) Guilt of the Principal: If the principal is not guilty of the crime committed then neither is the accessory; 

2. (2) Aiding and Abetting an Attempt: If the principal has gone only so far as to have committed an attempt, the accessory can be convicted of aiding and abetting the attempt.
IX. Accomplice Liability – Model Penal Code
· (a) Offense Committed by Conduct of Defendant: MPC §2.06(1) offense “is committed by his own conduct.”

· (b) Offense Committed  by Conduct of Another for which defendant is legally accountable: A person is guilty of an offense if it is committed by the conduct of another for which D is “legally accountable.” §2.06(1)
· (1) Innocent Agent: Same as the common law and covered under §2.06(2)(a)
· (2) Accomplice of Another Person: §2.06(2)(c) makes one “legally accountable” for the conduct of another when one is an “accomplice” in the commission of the offense. 

· The elements of liability as an accomplice are spelled out in §2.06(3).
II. Consequences of Classification
· (b) Prior Conviction of Principal: § 2.06(7) specifically abolishes the old rule that prior conviction of the principal was necessary to conviction of the accessory before the fact. 
III. Elements of Liability as an Accessory
· (a) Actus Reus:

· (1) Affirmative Aid is covered in §2.06(3)(a)(ii). Words of encouragement is enough for liability. They are defined in §5.02(1); 

· Omissions: will suffice only if “having a legal duty to prevent the commission of the offense,” the defendant “fails to make a proper effort so to do.” §2.06(3)(a)(iii); 

· (2) Immunity from Conviction: § 2.06(6) provides that a person cannot be convicted as an accomplice if that person is a “victim” of the offense; 
· Ex:  Statutory Rape!

· (3) Conduct Inevitably Incident to a Crime: §2.06(6)(b) provides that a person cannot be convicted as an accomplice if “the offense is so defined that his conduct is inevitably incident to its commission.” 

· (4) Incapacity to Commit the objective offense: §2.06(5) provides that a D who cannot commit a crime because certain characteristics required for the commission are lacking, may nevertheless be an accomplice in the commission of the crime. 

· (b) Mens Rea: 

· (1) PURPOSE: “purpose of promoting or facilitating the commission of an offense.” §2.06(3). 

· Purpose of promoting of facilitating the offense – thus the MPC sounds as if it is a purpose of being an accomplice, NOT principal.  It is not that you have to have the purpose of committing the offence – you have the purpose of being an accomplice.
· This is a SPECIFIC INTENT CRIME!
· (1) KNOWLEDGE: Knowledge that crime will be promoted or facilitated: 

· Accomplice liability depends on a full-fledged purpose to promote or facilitate. Mere knowledge will not suffice (specific INTENT)
· (2) RECK OR NEG. AS TO RESULTS. §2.06(4) 

· Establishes the mens rea required for result elements of the object offense. This section only apples to “an accomplice in the conduct causing such result.” 

· (3) NEGLIGENCE: The MPC does not permit conviction merely because an offense was the “natural and probable consequence” of a crime which the defendant aided and abetted. The defendant can be liable only if the mens rea is satisfied. 

· (c) The Principal’s Behavior: Conduct or Guilt
· Under §5.01(3) it doesn’t matter to the conviction of the accessory what the principal does. It may matter as to the grading of the accessory’s offense. 

· (1) If the principal is guilty of an attempt to commit the object offense or has engaged in conduct sufficient for such an attempt, then the accessory is guilty of an attempt to commit the offense under §2.06; 

· (2) If the principal does nothing or engages in insufficient conduct for an attempt, the accessory is guilty of an attempt to commit the object offense under §5.01(3). 

· Withdrawal of Aid: the requirements are set out under §2.06(6)(c). The actor must terminate complicity and do 1 of 3 things: (i) wholly deprive aid in the commission of the offense; (ii) give timely warning to law enforcement authorities; (iii) otherwise make proper effort to prevent the commission of the offense. 

CALIFORNIA PENAL CODE:

· CA. Penal Code: §31: All persons concerned within the commission of a crime are principals in any crime so committed.

· CA. Penal Code § 32: Every person who, after the felony has been committed, harbors, conceals or aids the principal in such felony having knowledge that said principal has committed such felony is an accessory to such felony.

· CA Penal Code § 33: Except in cases where a different punishment is prescribed, an accessory is punishable by a fine not exceeding 5K, or by imprisonment not exceeding one year.

· CA. Penal Code § 971: The distinction between an accessory before the fact and a principal and between principals in the first and second degree is abrogated

· Al persons concerned in the commission of the crime shall be prosecuted and punished as principals. 

18 U.S.C. § 2: FEDERAL COMPLICITY STATUTE
· (a) Whoever commits an offense against the U.S. or aids in its commission is punishable as a principal; 

· (b) Whoever willfully causes an act to be done which would be an offense against the U.S. is punishable as a principal. 

· Hicks v. United States: A person cannot be an accomplice of murder unless the words of encouragement were used with the INTENTION of encouraging murder. The fact that Hicks intended to use the words has no bearing on whether he intended encouragement (he claims he used the words to discourage the killing).  Thus, HE may not have the mens rea!  He doesn’t have the purpose to encourage even if his words were interpreted by Stan to encourage him to kill.  Judgment reversed for P.  The court finds that a new trial is necessary b/c jury instructions did not inform the jury that (1) D must actually intend his words or actions to encourage the killing done by the principal and (2) more then just his presence at the shooting is needed – evidence of an arrangement or agreement between the two is needed before he can be found guilty of refraining from killing b/c Rowe completed the job for him.

· The accessory must have the same “guilty mind” of the principal. 

· Wilson v. People: Wilson thought Pierce stole his watch but Pierce denies it.  Thus Wilson comes up with a plan to get Pierce in trouble for burglary.  Wilson calls the police while Pierce is inside and they come but Pierce runs away.  Wilson tells the police where Pierce is and Pierce is arrested but…Wilson is charged with aiding and abetting!  

· His best defense:  he did not have the purpose of helping a burglary.  He never intended that a burglary occur.  He just intended that Pierce would just give him his watch back.  He did not have a mental state of promoting a burglary.  The SC agrees – relating the case to undercover cops doing drug deals.  All of the undercover cops would be guilty of drug trafficking if Wilson is found guilty

· Why is Wilson NOT Guilty:  If one participates in a crime to aid in the capturing of the principal they are not guilty of being an accessory. 
· State v. Gladstone:  Gladstone doesn’t have enough drugs to spare but he refers the undercover cop to another dealer who could help him.  He drew a map and gave him the address of Kent.  A person cannot be guilty of aiding or abetting where there is no connection or association with the principal to commit the crime. Gladstone is charged with accomplice liability for Kent’s sale of the drugs but the court reverses b/c he did help the cop buy it he didn’t help Kent sell it. With Kent – Gladstone has the actus reas but does he have the mental state? He probably has knowledge or recklessness of helping Kent but NOT the purpose of helping him.  

· With Thompson – Why might he have the purpose of helping Thompson?  He has a stake in helping him b/c he wants Thompson to be a repeat customer.  He might not just have the actual knowledge of helping Thompson but actually the purpose!

· A crucial element to these crimes is “a nexus between the accused and the party whom he is charged with aiding and abetting in the commission of a crime.” 
· The defendant did not benefit from the actions of the principal. 

· What it takes to have a purpose is that you have a STAKE in the success of the criminal enterprise.  If you know that if the criminal enterprise is successful b/c of your assistance, then you are guilty of being an accomplice.
· WHAT STAKE:  The idea is that you have to have a stake in the venture but no one really knows what a stake in the venture is: Something financial, not fungible, etc.
· People v. Luparello: Luparello tried to locate his former lover through Martin, a friend of the former lover’s current husband.  D told his friends that he wanted the information at any cost.  After Martin failed to provide the information sought, D’s friends, without D present, lured Martin outdoors and killed him.  D was charged and convicted of murder.   D appeals but judgment is affirmed - defendant liable for the unplanned and unintended act of co-conspirators!
· A person is liable for the unplanned and unintended acts of co-conspirators that are the natural, probable, and foreseeable consequences of his assistance. 

· Accomplice liability does not require an identical intent, but “an equivalent mens rea.” Thus, liability is extended to cover the actual crime committed as opposed to the actual crime intended. 

· As long as the accomplice has a culpable mens rea and assists or encourages the perpetrator to act on that mens rea, then any further reasonable foreseeable acts committed by the perpetrator can form the basis of liability against the accomplice. 

· Accomplice liability is a specific intent crime - You have to have a purpose.  Luparello does not eliminate that basic requirement.  
· Compare to Felony Murder: This case is easy because he did foresee…but sometimes it also includes what you SHOULD HAVE FORESEEN.  This is a lot like felony murder…why?  Once you have the purpose for the first crime, you’re on the hook for any other crimes that follow.  
Roy v. United States: D was convicted as an accomplice to armed robbery.  The jury instruction was that it was sufficient to find D liable if the robbery was the natural and probable consequence of the illegal attempt to sell a handgun, even if he did not intend Ross to rob Miller (Luparello reasoning!)  On one hand you do not want to hold people liable for things they did not do.  On the other, if you put criminal conduct in motion or you intentionally assist in the commission of a crime, then you are held responsible for the natural and probable consequences of that crime, even if they go beyond what you put in motion.   A handgun sale is qualitatively different from robbery.   Judgment reversed for D.  

· The degree of radicalness is different than Luparello.   This one is more restrictive.  This one has to be in the Range of Recklessness.  

· The phrase “criminal act in which the ordinary course of things was the natural and probable consequence of a crime,” as used in an accessory liability context, means a consequence WITHIN a reasonably predictable range; it refers to a consequence reasonably likely to ensue from the planned events without the interference of any intervening factors. 

· Lup. Jurisdiction: If you have some purpose to aid in the commission of a crime, and instead of that crime, another one results you are still on the hook for accomplice liability.  

· In a non-lup jurisdiction: your Purpose DOES NOT extend to aid, it also has to do with what crime you are trying to aid.  You have to ask?  Did you have a purpose both to aid and both to commit the particular crime?
· United States v. Xavier: Franklin and Clement Xavier – brothers- discovered one of their enemies, Alton Pennyfeather, seated in a car outside a store.  Clement instructed his brother to wait inside the store until he returned.  When he got back, he was with an unidentified man and a .38 caliber pistol which Clement gave to Franklin who subsequently shot at Pennyfeather’s car.  Clement was convicted of aiding and abetting an ex-felon under 10 USC §2(a) 922(g).  Clement admits to having the PURPOSE to give the gun, which is not a crime, but it is only a crime if the person is a felon.  This is not a luperallo jurisdiction – he also needs the purpose as to the crime.
· As written the statute (SL for the felon! – not for the accomplice) requires proof of knowledge or reasonable cause to believe of an ex-felon’s status to be convicted of aiding and abetting under 922.  

· A D cannot be convicted of aiding and abetting a convicted felon’s possession of a firearm if the prosecution has not shown that he had knowledge of the possessor’s prior felony. 

· State v. McVay: Kelley was charged as an accessory before the fact to a steamer captain and engineer’s manslaughter charges.  The steamer carried passengers from Pawtucket to Newport.  The boiler producing the steam by which the boat was propelled burst near Newport killing many passengers. D is charged with full knowledge of the captain and engineer’s duties and that the boiler was unsafe.  He is also charged with counseling and procuring the principals at Pawtucket to disregard their duties and negligently create steam which caused the boiler to burst.

· A person may be convicted of being an accessory before the fact to the crime of manslaughter arising through criminal negligence. If AL requires purpose, can you be an accomplice to a crime that is only itself negligent or reckless 
People v. Russell: three defendants engaged in a gun battle in Brooklyn.  During the course of the battle, Patrick Daly, a school principal, was looking for a child who had left school and was fatally shot by a single stray bullet from one of the defendants during their gun battle.  Although the ballistic tests could not determined which D shot the bullet that killed Daly, the prosecution pursued a theory that each D acted with the mental culpability required for commission of a crime, and that each “intentionally aided” the D who fired the fatal shot.  

·  People v. Abbott – although Moon did not strike the victim’s car and was Abbott’s adversary in the drag race, he intentionally participated with Abbott in an inherently dangerous and unlawful activity and therefore shared Abbott’s culpability.  

· Moon’s conduct made the race possible – thus accomplice liability follows.

· Two or more people who intentionally participate in an inherently dangerous and unlawful activity share culpability for any crime committed as a result of that activity.  The fact that the defendants engaged in a gun battle is enough to prove that they also set out to place the life of any innocent bystander at grave risk. 

· State v. Ayers: Where the criminal liability arises from the act of another, it must appear that the act was done in furtherance of the common design, or in prosecution of the common purpose for which the parties were assembled or combined together. 

· Wilcox v. Jeffrey: Hawkins, an American saxophone player came to the UK by the invitation of Curtis and Hughes, for a performance at a jazz club in Willesden.  Appellant was a proprietor of a magazine called Jazz Illustrated and was charged with aiding and abetting Hawkins in conteventing art. D bought his own ticket to Hawkin’s show and attended as a spectator.  It is not found that he actually applauded but he was enjoying the performance and wrote a story about the show in his magazine.  

· A person may be guilty of aiding and abetting a criminal act by being present, taking part, concurring in, or encouraging the act. Wilcox actively encouraged the illegal act by paying for the concert and making use of the performance for his own gain by writing about it in his newspaper. 

· State ex rel. Attorney General v. Tally, Judge: Sent telegram to kill Ross and prevented a telegram warning Ross about the threat from getting to him.

· One who facilitates murder by destroying an opportunity to escape that the victim might otherwise have had is guilty as an accomplice even though it may be found that the victim would not have taken the chance to escape and the death would have resulted anyway. Here the defendant’s act made it easier for the principal actor to accomplish the end intended by him and the aider and abettor, though the end would have been attained without it.

· State v. Hayes: D proposed to Hill that he join him in burglarizing a general store.  Hill, a relative of the storeowners feigned agreement to the burglary in order to obtain the arrest of D.  On the night of the burglary, D and Hill arrived at the store, D raised a window and assisted Hill in climbing through.  Hill handed him a side of bacon and shortly thereafter they were caught.  
· An accomplice cannot be held criminally liable if the principal had no criminal intent. Because the principal actor has no criminal intent, the principal does not have the mens rea for the offense even though she may have completed the actus reus for the offense. . . . It would be illogical to transform what could otherwise be a non-criminal act into a criminal one merely because the principal tricked the accomplice into going along with the plan. 

Vaden v. State:  Can D be guilty of being an accomplice to a feigned criminal act?  The court found Snell’s actions  (killing foxes to catch D) were not justified and even if they were, D could not use such a defense b/c the “public authority rule” only applies to the personal agent.

Taylor v. Commonwealth: D and her fiance, Moore, went to the home of Powell to see the 10-month-old son of Powell and Moore.  They had no custody agreement as to the son but Moore was not present at the both of the child, had only seen him once and his mother cared for him since he was born.  Moore, with the assistance of D overcame Powell’s resistance and took the child from her possession.  Moore was charged with abduction under 18.2-47 as well as D in the 2nd degree.

· Excuses, in contrast to justifications are always personal to the actor. Justification applies to your accomplice in ALL cases EXCEPT where the justification is the need to catch the accomplice in criminality (i.e. Vaden).
· They cannot be used by an accomplice to escape liability. Thus, D could not use the fact that the principal had a valid excuse as a defense to her giving him assistance. 

Corporate Liability:  

TWO MAIN PROBLEMS OF CORPORATE CRIMINALITY:

1. For whose acts is the corporation responsible?

2. On what ground may corporate official be held liable for acts of lesser employees?

· MPC: §2.07(1) A corporation may be liable if: 

· 1) The offense is a violation, and the criminal conduct is performed by an employee acting for the corporation within the scope of office or employment; or 

· Respondant Superior

· 2) The offense is outside the criminal code, but there is clear legislative purpose to impose liability 

· §2.07(2) assumes legislative purpose for strict liability offenses: only for corporations 

· 3) The offense consists of an omission to discharge a specific duty to engage in affirmative conduct imposed on the corporation by law; or 

· 4) The offense was authorized, performed or recklessly tolerated by the board of directors or by a high managerial agent acting for the corporation within the scope of office or employment. 

· Liability for partnership or Unincorporated Association: §2.07(3) limits liability of unincorporated associations to the second and third categories of offenses listed above.

· Due Diligence Defense: §2.07(5) gives the corporation, partnership, or unincorporated association a defense that “the high managerial agent having supervisory responsibility over the subject matter of the offense employed due diligence to prevent its commission.” The defense is narrowly circumscribed:

· (1) Not for strict liability offenses; 

· (2) Limited to situations where the offense is committed by employees who are not themselves “high managerial agents; and 

· (3) It does not apply to offenses involving an omission to perform a specifically imposed duty; and 

· (4) It does not apply if it is plainly consistent with the legislative purpose underlying the particular offense; 

· (5) The defendant must prove the defense by a preponderance of the evidence.
· Liability of Employee: § 2.07(6)(a):  A person is legally accountable for any conduct he performs or causes to be performed in the name of the corporation or an unincorporated association or in its behalf to the same extent as if it were performed in his own name or behalf.

· 207(6)(b): Whenever a DUTY TO ACT is imposed by law upon a corporation or an unincorporated association, any agent of the corporation or association having primary responsibility for the discharge of the duty is legally accountable for reckless omission to perform the required act to the same extent as if the duty were imposed by law directly upon himself. 

· A major problem is seeking to impose criminal liability on individual corporate actors derive from the bureaucratic arrangement of corporate activities with lower employees responsible to higher-level employees in a hierarchy leading up to the highest officers. 

· The doctrine of vicarious liability would be one solution, but its use entails potential unfairness and injustice. 
· Under subsection (c), the punishment may be any sentence authorized for imposition on a natural person for an offense of that grade and degree. 

· Commentary for § 2.07: The ultimate justification of criminal corporate liability must rest in large measure on an evaluation of the deterrent effects of corporate fines on the conduct of corporate agents. . . . If the person cannot be prevented from committing an offense by the prospect of personal liability, he ordinarily will not be prevented by the prospect of corporate liability . . . Placing liability on the corporation increases incentives for corporations to monitor and prevent illegal employee conduct. 
New York Cent. & H.R.R. v. U.S.: Railroad and its assistant traffic manager were convicted for the payment of rebates to the American Sugar Refining Company. The argument of the company is that to punish the corporation is in reality to punish the innocent stockholders, and to deprive them of their property without due process. 

· At common law, Blackstone wrote: “A corporation cannot commit treason, felony, or other crime in its corporate capacity, though its members may in their distinct individual capacities.” 

· The modern authority, Bishop’s New Criminal Law § 417: since a corporation acts by its officers and agents their purposes, motives, and intent are just as much those of the corporation as are the things done.

· It is now well established that in actions for tort the corporation may be held responsible for damages for the acts of its agents within the scope of his employment.

· We see no good reason why corporations may not be held responsible for and charged with the knowledge and purposes of their agents, acting within the authority conferred upon them.

· We see no valid objection in law, and every reason in public policy, why the corporation, which profits by the transaction, and can only act through its agents and officers.

U.S. v. Hilton Hotels Corp. Hotel was convicted of a violation of the Sherman Act (Anittrust!) for increasing purchases of hotels who paid to attend their convention and curtailing the purchases of those who did not. The hotel manager was to take no part in the boycott but disobeyed orders and threatened a supplier with loss of the hotel’s business unless the supplier paid the association assessment.
· A corporation is liable for the acts of its agents even if the actions are contrary to the corporation’s policies. 
· The corporation is liable for the behavior of its agents acting within the scope of their employment if the agent is acting in the corporation's behalf in performance of the agent's general line of work," including "not only that which has been authorized by the corporation, but also that which outsiders could reasonably assume the agent would have authority to do." 

· Identification of the particular agents responsible for a violation is especially difficult, and their conviction and punishment is ineffective as a deterrent. At the same time, conviction and punishment of the business entity itself is likely to be both appropriate and effective. (Under Anti-trust, employee really gets no benefits – he’s violating law for company.  If they REALLY wanted him to not engage in anti competitive behavior, they could have supervised his activities better.  Hilton should have been watching!

Corporate Culpability Under the Federal Sentencing Guidelines, 34 Ariz. L. Rev. 743 (1992), Jennifer Moore.

· Collective knowledge doctrine – enables courts to find liability in cases in which the corporation seems “justly to blame” for the crime, but no single individual has the required mens rea. It permits a finding of corporate mens rea to be derived from the collective knowledge of the corporation’s members. See U.S. v. Bank of New England, N.A.

· Under a theory of imputed culpability, what makes a corporation “culpable” is not any feature of the corporation as such, but the mere fact that an agent committed a crime. Thus the theory will frequently label a corporation culpable . . . even when the corporation’s policies or procedures suggest that it is not justly to blame for the crime. 
Commonwealth v. Beneficial Finance Co. Individual and corporate defendants were convicted of bribing, and conspiring to bribe, state banking officials in order to obtain favorable treatment for the state Small Loans Regulatory Board. Corporation argues that a corporation should not be held criminally liable for the conduct of its servants or agents unless such conduct was performed, authorized, ratified, adopted or tolerated by the corporations’ directors, officers or other “high managerial agents.” [Defendant wants MPC § 2.07 standard]
· Who is a “high Managerial Agent:  Having a title is not enough . . . must prove that the individual was placed in a position by the corporation where he had enough power, duty, responsibility and authority to act for and in behalf of the corporation to handle the particular business. 
· HELD: The quantum of proof necessary to sustain the conviction of a corporation for the acts of its agents is sufficiently met if it is shown that the corporation has placed the agent in a position where he has enough authority and responsibility to act for and in behalf of the corporation in handling the particular corporate business, operation or project in which he was engaged at the time he committed a criminal act. 
State v. Christy Pontiac-GMC : A corporation may be guilty of a specific intent crime committed by its agent if: (1) the agent was acting within the course and scope of his employment, having the authority to act for the corporation with respect to the particular corporate business which was conducted criminally; (2) the agent was acting, at least in part, in furtherance of the corporation’s business interests; and (3) the criminal acts were authorized, tolerated, or ratified by corporate management. 
· Unlike civil liability, criminal liability requires that the agent was act in furtherance of the corporation’s business interests. 
· There may be instances where the corporation is criminally liable even if the conduct was expressly forbidden. What must be shown is that from all the facts and circumstances, those in positions of managerial authority or responsibility acted or failed to act in such a manner that the criminal activity reflects corporate policy, and it can be said, therefore, that the criminal act was authorized or tolerated or ratified by the corporation. 
Gordon v. United States: Defendants were convicted of violating the Defense Production Act by selling sewing machines on credit terms prohibited by that act and regulations issued thereunder. Section 601: any person who "willfully" violated its provisions or any regulation or order issued thereunder should upon conviction be punished as therein specified. Case not submitted to jury. It was tried and submitted on the theory that knowledge of one partner was "imputable, attributable and chargeable" to the other and that the knowledge and acts of the sales people were imputable and chargeable to the employing partners.
· Willfulness was an element of the crime but the court still found guilt through “constructive knowledge” because the employer should have known what was going on.

· The decision was reversed by the supreme court since the individual partners did not willfully fail to comply with the statute. However, in U.S. v. A&P Trucking Co. the court held an ENTIRE partnership liable for a "knowing and willful" violation. This case is distinguishable because in Gordon the court did not want to impute liability on individual partners but in A&P Trucking it held the entire partnership liable. 

COPORPATION V. CORPORATE OFFICERS:  Strict Liability:  

· Corporation:  Ex: MS doesn’t file a tax return as required by law.  Should MS be liable?  

· It should have mechanisms in place to make sure this gets done.  If it doesn’t, who’s fault is it – probably everyone’s.  If no one does it, who but the corporation can you hold liable. 

· Impossible to find out which individual employee did it thus better to hold corp. liable b/c it gives them the incentive to find out who did it, fix the system, etc. Who else would you hold liable. 

· Officers:  Ex:  What about the president of MS – if no tax return is filed.  Is Bill Gates liable?  
· Probably not – he’s not responsible for daily activity. But if he received a letter informing him of the missing tax returns and he forwards it on to the compliance/accounting department – is he still liable:  

· Probably – he could have fixed the problem!  

· Just like UNITED STATES V. PARK:  Just b/c you’re the president of the company, doesn’t mean you’re not liable – you could have fixed the problem.  Maybe also liable for negligent supervision.  

· In PARK, this is a public welfare issue.  These are regulatory crimes which are pretty anemic.  Very low punishments.  In the Gates case, he is just paying a fine for his SL crime.
United States v. Park Defendant, president of food company, was charged with knowledge of and failure to comply with a federal statute requiring for food to be uncontaminated when it reaches the public. Defendant pleads not guilty because of size of the company and the fact that the knowledge of the sanitation of the warehouses was a delegable responsibility (he’s the president – he doesn’t have info on day to day)
· The court finds that the prosecution does not have the burden of establishing a “wrongful action”  on the part of Park.  It is sufficient that the prosecution establish a prima facie case that D, by reason of his position in the corporation, had the authority and responsibility to prevent the unsanitary condition and after it was discovered promptly correct it.  He failed to do so, so his conviction stands.  
· The duty imposed on responsible corporate agents is one that requires the highest standard of foresight and vigilance, but the Act, in its criminal aspect, does not require that which is objectively possible. 

· Notes: Under this doctrine, the prosecutor must present sufficient evidence "to warrant a finding by the trier of the facts that the defendant had, by reason of his position in the corporation, responsibility and authority either to prevent in the first instance, or promptly to correct, the violation complained of, and that he failed to do so." 

· 
Although a defendant can raise a defense that he was powerless to correct the violation, federal courts have been slow to recognize situation sin which it was "objectively impossible" to avoid the harm.

United States v. MacDonald & Watson Waste Oil Co.: Company president was convicted of knowingly transporting and causing the transportation of hazardous SOLID waste to a facility that did not have a permit, in violation of the RCRA. Defendant now contests his conviction. 

· Jury Instructions: When an individual defendant is also a corporate officer, the Government may prove that individual's knowledge in either of two ways: 1) demonstrate that D had actual knowledge of the act in question. 2) establish that D was a responsible officer of the corporation committing the act.  In order to prove the person is a responsible officer three things must be proved: 1) it must be shown that the person is an officer of the corporation, not merely an employee; 2) the officer had direct responsibility for the activities that are alleged to be illegal. Simply being an officer or even the president is not enough; 3) the officer must have known or believed that the illegal activity of the type alleged occurred. 

· Jury instructions were erroneous because they allowed the jury to find him guilty without finding he had actual knowledge of the alleged transportation of hazardous waste

· In a crime having knowledge as an express element, a mere showing of official responsibility under Dotterweich and Park is not an adequate substitute for direct or circumstantial proof of knowledge. 

CONSPIRACY: Common Law

A. Conspiracy: A combination of two or more persons for the purpose of accomplishing an unlawful act or a lawful act by unlawful means.

· (1) It is a means of imposing liability for the conduct of another. A person who participates in a conspiracy is liable for foreseeable substantive offenses committed in furtherance of that conspiracy. 
· (2) It is an inchoate offense [similar to attempt] and therefore allows the intervention of law enforcement in preliminary behavior that may lead to the commission of a crime. 

· Difference: one cannot be convicted of an attempt along with the crime committed. Typically, one can be convicted both of a conspiracy and the offense which is the object of the conspiracy. 
Two Theories of Conspiracy: (MPC V. CL)
· Inchoate (Attempts): MPC theory: Form of Attempt – if you get together w/ your friend and say let’s rob a bank – this is like an attempt legally.  Thus like attempts, you cannot be convicted. Charged and sentenced for both the conspiracy to commit the act and the act itself

· Separate Harm: It is its own crime (CL theory) – it adds to the problem of deterrence over and above the crime that is ultimately committed.  Makes crime more likely to occur, more likely to go undetected, more likely to be more dangerous.  The common law rule maintained by some states is that they are separate crimes with separate punishments.
CL Advantage over MPC theory: 

·  Not only consider the moral component but also the possibility of getting caught.  You have to do more to deter people from committing conspiracy!  

· Getting people early (MPC theory) will reduce their sentence

· Getting them later on a separate crime (CL theory) will add onto their punishment.

Problems with CL view: SENTENCING:  

· At CL conspiracy was a separate crime and charged different from the underlying offence.  This occasionally led to perverse results that a conspiracy to commit a crime didn’t bear any relationship to the under lying crime (i.e. 1 year for mugging but 5 years for conspiracy but also the opposite result – 60 years for robbery but 5 years for conspiracy).

· The MPC treats conspiracy as the same grade of crime that you attempt to commit EXCEPT for first-degree felonies (all death penalty crimes).  This is what the MPC does for attempts b/c the MPC thinks of conspiracy as attempts.

C. Actus Reus
Two or more persons agreeing to achieve an objective prohibited by applicable law is a conspiracy. Proof of an agreement is normally left to an inference from behavior. 


i. Overt Act
· CL requires only an agreement; some statutes require an overt act plus an agreement. 

· Any act committed in furtherance of the conspiracy by any member of the conspiracy generally will suffice. 

ii. More Than One Agreement
· The Wheel with Spokes: If one person or group of persons is at the center (hub of the wheel) and makes agreements with unrelated individuals (the spokes) there is not one large conspiracy but a series of smaller ones. Those at the hub are in separate conspiracies with those at the spokes. However, the spokes may be connected by an outer rim – an agreement by those who form the spokes that makes everyone a party to a single conspiracy. 
· The Chain: If one person agrees with a group which in turn agrees with another group then a “chain” agreement is said to be involved. Each person is a “link” in the chain. 
The question is whether there is on agreement or several, and who is a party to each agreement if there are several. 

Key: identify a single criminal act to which all who are sought to be joined in the conspiracy have agreed. If parties are acting in one objective is being sought by a group then there is one conspiracy regardless of the wheel or chain analogy. 



iii. Bilateral or Unilateral
· Traditionally conspiracy required a bilateral agreement. The agreement had to be actual, e.g., if B feigned an agreement with A, A could not be guilty of conspiracy. Under some modern statutes require unilateral agreement. If B thinks he is conspiring with A B is guilty regardless of whether A is faking. 

iv. Wharton’s Rule
· Precludes a conviction of conspiracy where the object of the agreement was a crime that itself required concerted action. 
· This rule totally overlook the functions of conspiracy as an inchoate crime. That an offense inevitably requires concert is no reason to immunize criminal preparation to commit it. 
· Further the rule operates to immunize from a conspiracy prosecution both parties to any offense that inevitably requires concert, thus disregarding the legislative judgment that at least one should be punishable and taking no account of the varying policies that ought to determine whether the other should be. 
· Some jurisdictions recognize the 3rd party exception to Wharton’s Rule in cases where the conspiracy involves a greater number of people than is necessary for commission. 

· Iannelli v. United States Supreme Court held that Wharton’s Rule limited the federal conspiracy statute as a presumptive matter. Congress can be presumed to have intended Wharton’s Rule to preclude an additional conspiracy conviction. 
· A victim cannot be guilty of conspiracy. See Gebardi v. U.S. (woman not guilty of violating the Mann Act because the statute was intended for her protection. Since the woman could not be convicted the man could not be convicted either. 
· Incapacity to Commit Object Offense: In these cases a person who would alone be incapable of committing the offense can be guilty of conspiracy to commit it. 
· Agreement with unknown persons: There is no requirement that the parties know each other. It is sufficient that they know of each other. 
D. Mens Rea

i. (1) First there must be an intent to agree.



ii. Intent to Achieve Common Prohibited Intent:  

· The parties must intend that they or one of them will commit, or otherwise bring about the commission of all of the elements of any criminal offense. They need not, know that the object of the agreement is a crime.

iii. Proof of Intent 
· Is it sufficient for a supplier to know that the goods and services are being put to an illegal use, or whatever the supplier must in addition “have a stake in the venture” that is actually have a conscious purpose that the unlawful objective be accomplished. 

· Purpose is required but the required purpose can be inferred from the facts and circumstances of the case. 

· The issue is not what must be proved but what inferences can be made based on conduct.

iv. Corrupt Motive

· Conspiracy not only requires an intent to agree and an intent to achieve a common prohibited objective but also required a corrupt motive – an intent to violate the law. See People v. Powell. This doctrine is not adhered to by most modern courts.
v. Impossibility
· If the objectives of a conspiracy are limited to crimes in a particular jurisdiction, plainly it will not be punishable for them to do something they think is illegal. 

vi. Abandonment
· Once the conspiracy starts the common law does not allow a defense based on a decision to abandon the effort and not complete the objective. 

vii. Duration:
· Statute of Limitations: begins to run once the conspiracy is over. If the end date for defendants is different, the SOL runs from the time the conspiracy ended as to each defendant. 

· Hearsay exception: a statement against interest made by one conspirator is admissible against all conspirators, but the statements must have been made before the conspiracy was over.  Krulewitch v. United States:
· Termination: A conspiracy is over once all its objectives have been accomplished.

· However, a prosecutor may make an allegation of an agreement to conceal the completed crimes as an additional ingredient of the conspiracy, and that therefore the conspiracy should be regarded as over only after the SOL. 

· Rule: Once formed, a conspiracy remains in effect until its objectives have either been achieved or abandoned. Thus, the statute of limitations for conspiracy begins to run not when the offense is committed (that is, when the agreement is made) but when the conspiracy terminates
· Withdrawal: To be effective it must be communicated to all conspirators in time for them to abandon the conspiracy. The communication must be in a manner that would inform a reasonable person of the intent to withdraw. Some courts have gone even further, requiring that a defendant not only announce his withdrawal but thwart the success of the conspiracy. The "thwarting" requirement no longer applies in federal courts. 

Pinkerton Extension

A conspirator is liable for all offenses committed by other conspirators in furtherance of the conspiracy that were “reasonably foreseeable.” It imposes liability for negligence where the mens rea for the person who commits the offense will often be higher.  Pinkerton does not require mens rea for the commission of a crime that the co-conspirator had nothing to do with. 

A co-conspirator may be liable for the criminal acts of fellow conspirators even though strictly under the law of principals and accessories (requiring aiding, abetting, encouraging, etc.) the person might not be liable. 
E. Grading
· In some states conspiracy is a misdemeanor, but in others it is punished by a single authorized felony sentence. 
F. Cumulative punishment: Punishment is allowed for conspiracy along with any crime committed in furtherance of the conspiracy. Some states dislike cumulative punishment. 

II. CONSPIRACY Model Penal Code
§ 5.03 rejects the approach to punish combinations “to commit any act injurious to the public health or morals.” It is limited to agreements to achieve objectives that are themselves criminal. 

· Conspiracy is an inchoate crime. It is not an independent means of imposing liability for the conduct of another. 
· Those who are part of a conspiracy can be held liable for crimes committed in furtherance of the conspiracy only if the standards for accomplice liability stated in § 2.06 are satisfied.  (aiding, abetting, encouraging)

A. Actus Reus:  Two requirements: 

(1) That D or another party to the conspiracy will commit, attempt to commit, or solicit a criminal offense; or

(2) That D will aid in the planning or commission of a crime, an attempt to commit it, or its solicitation. 

i. Overt Act: If the charge is a conspiracy to commit a felony of the third degree or a misdemeanor the MPC requires an overt act. No overt act is required if the charge is a conspiracy to commit a felony of the first or second degree. See § 5.03(5). 

· An overt act will likely will be an agreement in combination with a “substantial step” strongly corroborative of the actor’s criminal intent. 

· The same case can be made for conspiracy as made for attempts that you want some corroborative behavior as a protection against unwarranted inferences of guilt in ambiguous situations. 

· More Thane One Agreement
· § 5.03(3) a single agreement with multiple criminal objectives constitutes a single conspiracy not only if they are the object of the same agreement but also if they are part of the same “continuous conspiratorial relationship.” 
· Bilateral or Multilateral
· The MPC permits conviction on the basis of a unilateral agreement. The words “he agrees” in §§ 5.03(1)(a) and 5.03(1)(b) are meant to be interpreted in this manner. Second, § 5.04(1)(b) explicitly provides that the fact that one person is irresponsible or immune from prosecution is not a defense to anyone else. 

· Wharton’s Rule: § 1.07(1)(b) prohibits multiple convictions in cases of a conspiracy to commit a crime and the commission of that crime. Since there can be only one conviction, and since the conspiracy and any offense to which Wharton’s Rule apply will be graded at the same level, it does not matter for this purpose whether the conviction is for conspiracy or the object offense. (JUST LIKE ATTEMPTS)

· However, the ability to charge a conspiracy may have collateral effects, such as the admissibility of hearsay evidence, where the trial can be held, with whom the defendant will be tried, and when the SOL will run. 

· Immunity From Conviction for Object Offense: § 5.04(2) provides that a person who cannot be guilty of an offense as a perpetrator or an accomplice cannot be guilty of a conspiracy to commit that offense (same as common law Gebardi). Also in statutory Rape – victim is NOT part of conspiracy.
· Incapacity to Commit an Offense: § 5.04(1)(a) provides that a person can be guilty of conspiracy even though lacking a particular characteristic necessary for commission of the object offense, so long as the defendant believes that some conspirator has the characteristic. 

· Ex:  Assume an offense punishing a bankrupt for defrauding creditors. Only a bankrupt can commit the offense. A, who is not bankrupt, can be convicted of a conspiracy to commit the offense if A agrees with a person who is a bankrupt that the bankrupt will commit the offense.

· Agreement with Unknown Parties: § 5.03(2) the parties to a conspiracy need not know each other, so long as they know of each other. 

B MENS REA

§5.03 Agreement must be formed with the purpose of promoting or facilitating the commission of a crime. This means that EACH D MUST HAVE THE PURPOSE to promote or facilitate each conduct and result element of the object offense, and must know or believe or hope (see §2.02(a)(ii) that all circumstance elements of the object offense will exist. 

i. Proof of intent: all parties to a single conspiracy must have agreed to promote or facilitate the SAME criminal offense, and each must have had the REQUIRED mens rea with respect to that SAME crime. 

ii. Intent to Agree: One could hardly have the required purpose to promote or facilitate a criminal offense and also make one of the agreements described in §5.03(1) without intending to agree. 

iii. Corrupt Motive: The MPC has discarded the Powell “corrupt motive” doctrine. This means that it is irrelevant whether the defendants know that the object of their agreement is a crime. 

iv. Abandonment: §5.03(6) Two requirements: 

· Thwart success of conspiracy: D must actively intervene to prevent the commission of the crime that was the object of the conspiracy. It is not enough that the defendant withdrew. 
· Complete and voluntary Renunciation: A renunciation is not complete if the motivation is to postpone the attempt until a more advantageous time or the transfer the attempt to a different but similar objective or victim. §5.04(1) 

v. Duration: Accomplishment, Abandonment, or Withdrawal
· Accomplishment: § 5.03(7)(a) provides that conspiracy is a continuing offense, beginning with the point at which all elements of the offense have concurred and ending when the criminal object is accomplished or abandoned. Individual abandonment is covered in §5.03(7)(c). 
· SOL: §1.06(4) starts the running of the SOL at the point at which its objects have been accomplished or the agreement has been abandoned by the conspirators. It is possible under §5.03(7)(c) for an individual to terminate participation in a conspiracy even though others are still going forward. When that individual abandons the SOL begins to run on him but not the rest of the conspiracy.

· Liability of one co-conspirator for the actions of another is covered by §2.06. There are independent requirements for renunciation in §2.06(6)(c) and they are more rigorous than the requirements for individual withdrawal under §5.03(7)(c) 

vi. How Duration is measured
· Accomplishment or Abandonment = end of Conspiracy: §5.03(7)(a) provides that a conspiracy is over “when the crime or crimes which are its objective are committed.” An agreement to conceal could extend the life of the conspiracy only if in the course of concealing those crimes additional crimes are contemplated. This section also provides that a conspiracy is over when the agreement that a crime be committed is “abandoned by D and those with whom he conspired.”
·  Note: §5.03(7)(b) explicitly continues the traditional rule that abandonment is presumed if no overt act of furtherance of the conspiracy is committed by any conspirator during the period of the applicable SOL. §5.03(7)(c) Withdrawal: 1) when the individual informs his co-conspirators of his abandonment; 2) when the individual informs the law about the conspiracy. 

vii. Grading
· Governed by §5.05(1). A conspiracy is punishable at the same grade and degree as the most serious offense that is its object, except that a conspiracy to commit a capital crime or a felony of the first degree is punished as a felony in the second degree. 
· Does not permit conviction for both a conspiracy and an offense that is its object. §1.07(1)(b). Defendant may be convicted for as many substantive offenses as are committed in furtherance of the conspiracy either as a conspirator or accomplice. 
· Conspiracy leads to: division of labor, expanded scope of potential harm, mutual encouragement, and greater likelihood the agreed-upon crime – or further crimes not yet determined or contemplated – will be committed. 
· Conspiracy is a great weapon for prosecutors. With the prospect of increased punishment they can elicit plea bargains from defendants charged with conspiracy. Gives prosecutors the advantage of choosing venue, joint trials, 
· Cal. Penal Code § 182(a)(5) “it is a conspiracy for two or more people to commit any act injurious to the public health, public morals, . . . .”
· Hearsay: each member of the conspiracy authorizes others to speak and act for him. Dilemma: Evidence that is admissible only if a conspiracy exists will be admitted to prove that a conspiracy exists. This is a classic case of bootstrapping. 

· Bourjaily: hearsay is allowed if the prosecutor using both hearsay and nonhearsay evidence, proves to the judge’s satisfaction by a POE that a conspiracy exists. 
· MPC rejects Pinkerton and outlines liability in §2.06. MPC asks “whether the defendant solicited commission of the particular offense or aided, or agreed or attempted to aid, in its commission.” 
· Liability is limited to offenses 
· (i) in furtherance of jointly undertaken criminal activity; and 
· (ii) reasonably foreseeable in connection with that criminal activity.” See People v. McGee. 
· Duration: Krulewitch v. United States, conspirators always agree, at least implicitly, to conceal their conspiracy even after their objective has been accomplished. This is a prosecutorial means to attempt to extend the life of a conspiracy. 
· If the business you run is massively more profitable because of illegal activity you may be on the hook for conspiracy. See People v. Lauria. 
When Offense is Committed / Not Committed:  Conspiracy occurs even if the crime is not committed.  

· If the crime is NOT committed, the most you are is an attempted accomplice under the MPC.  

· Is this a 2.06 or a 5.03 attempted accomplice under the MPC if the crime is not committed?

· 5.03 – attempted accomplice under the attempts section b/c 2.06 assumes that the crime is committed.  

· 2.06 – you are only an attempted accomplice if the crime is COMMITTED and you attempt to help but you suck and don’t help at all.

Krulewitch v. United States: Was the admission of a conversation between petitioner’s alleged co-conspirator and the witness that occurred well after the date of the incident admissible to trial in order to prove evidence of a conspiracy?  No - Judgment reversed for P.  The court finds that the gov’t is asking them to expand the narrow exception to the hearsay rule and hold admissible a declaration, not made in furtherance of a crime but made in furtherance of an alleged implied but uncharged conspiracy aimed at preventing detection and punishment.  

· The hearsay declaration, was not made pursuant to and in furtherance of objectives of the conspiracy charged in the indictment, b/c if made, it was after those objective either had failed or had been achieved.

Pinkerton v. United States:  Two brothers ran an illegal whiskey smuggling business where they evaded paying taxes to the IRS.  Daniel was arrested and placed in jail while Walter continued to run the business.  Can Daniel’s participation in the conspiracy of the crime itself be enough to sustain a conviction for the substantive offence committed by his brother Walter in furtherance of the conspiracy? The court finds that there is evidence of a continuous conspiracy and no evidence of Daniel’s withdrawal from it.  An overt act is an essential ingredient of the crime of conspiracy.  IF that act can be supplied by the act of one partner, the court failed to see why the same or other acts in furtherance of the conspiracy are likewise attributable to the others for the purpose of holding them responsible for the substantive offense.
· An overt act of one partner may be the act of all without any new agreement specifically directed to the act.  The governing principal is the same when the substantive offense is committed by on of the partners in furtherance of the unlawful project.  The criminal intent to do the act is established by the formation of the conspiracy.  

· Compare to Luperallo: what if what Walker does once Daniel is in prison is not keep doing the same thing (i.e. he shoots an IRA agent).  

· This case doesn’t seem like Luperallo b/c what is being done pre-jail with the smuggling is the same as what goes on post- jail.  But the real question is what if what is being done is not your purpose? 

· Pinkerton is effectively the same as the Luperallo question.  What happens when something happens that is beyond what you agreed to?

State v. Bridges:  The liability of a co-conspirator under the objective standard of reasonable foreseeability would be broader then that of an accomplice where the defendant must actually foresee and intend the result of his or her acts.  The court concludes that a co-conspirator may be liable for the commission of substantive criminal acts that are not within the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequence of the conspiracy.  From the evidence presented, a jury could finds a reasonably foreseeable and natural consequence of their conspiracy being murder.
· In NJ – conspiracy is Luperallo with Negligence! But accomplice liability in NJ is not Luperallo!  Why the broader standard for conspiracy?  If you get to a place where you are agreeing with some to commit a crime, you should be thinking about what is going to happen.  As opposed to an accomplice liability which can be more spur of the moment.  If we think about it this way, conspiracy is a lot like felony murder – just committing the crime together as opposed to helping to commit the crime.

United States v. Alvarez: (MINOR PLAYERS)When a co-conspirator is in a position such that it is reasonably foreseeable to him that an unintended crime might occur, he can be held responsible for that crime if it indeed occurs; those not in such a position will be more likely to escape responsibility for the crime. The government was not required to prove that Alvarez had knowledge of all the details of the conspiracy or each of its members, provided that [the] prosecution established his knowled of the essential of the conspiracy. Nor can a defendant escape criminal responsibility on the grounds that he did not join the conspiracy until well after its inception, or because he plays a minor role in the total scheme. The fact that Alvarez knew he was coming back probably gave him the sort of volume of use as a manual laborer that he normally would not have gotten.  [you can imagine a due process objection to this ruling]

· Pinkerton Rule:  An overt act of one partner may be the act of all without any new agreement specifically directed to the act.  

Interstate Circuit Inc. v. United States: Movie theater collusion to sell tickets are certain prices. Individual theaters DON’T have to AGREE WITH the person who sent letter, but they have to agree with EACH OTHER – b/c no evidence of such: Evidence of a conspiratorial agreement can be based on reasonable inferences drawn from the course of conduct of the alleged conspirators. [the danger created by using circumstantial evidence is that parallel action may be interpreted as an agreement to engage in common action. 

· A conspiracy may exist if there is no communication and no express agreement, provided that there is a tacit agreement reached without communication]
United States v. Alvarez:  In drug bust, a DEA agent spoke to D and asked if he would be at the unloading site – D smiled and nodded his head signifying yes.  D then unloaded the appliances from his truck and they were all arrested.  Judgment reversed against D.  The court finds that The gov’t had enough evidence to hold D guilty of conspiracy b/c (1) the direct evidence that he would be at the unloading site manifests a prior agreement and (2) he nodded and assured Martinez that he would be there this giving assurance of the furtherance of the crime.  Did he really know?  What did he really do?  Since he BENEFITED from the conspiracy – probably guilty!
People v. Lauria: D ran a phone service in which he would answer calls for whom he knew were prostitutes to facilitate their business purposes.  D acquitted b/c didn’t pass 3-part test.  The had no special interest in the activity).  The intent of a supplier who knows his supplies will be put to criminal use is established by (1) direct evidence that he intends to participate, or (2) through an inference that he intends to participate based on (a) his special interest in the activity, or (b) the felonious nature of the crime itself. 

· If the business you run is massively more profitable because of criminal activity you may be on the hook.

· Court says three things they need to prove to show his intent:  If one of three things were true, he could have been on the hook:  (1) Inflated prices (2) Sales of the good with no legitimate use (3) Unnecessarily large volume

· Look back to Accomplice Liability, if you have a STAKE you can be an accomplice!

Kotteakos v. United States: (conspiracy WHEEL and SPOKE with NO RIM) Simon Brown was a common figure in several conspiracies where he undertook to act as a broker in obtaining loans under the National Housing Act. The Ds did business with Brown but no connection between them and other customers of Brown was shown.  If one person deals with others having no connection with each other or knowing that others are needed for the conspiracy to be successful, they are not guilty of on, single conspiracy. [This is like the one shot sale in Torres-Ramirez. Once these people get their loans they don’t care if the enterprise collapses.]
Blumenthal v. United States: They arranged with other Ds Feignbaum, Blumenthal, Abel, all unknown to each other, for them to sell portions of the illegal whisky shipment to various taverns at prices above the maximum permitted. Unlike Kotteakos, this scheme was in fact the same scheme – the two agreements were merely steps in the formation of the larger general conspiracy.

· If you are in the business of selling an illegal substance you have to know that it takes a separate crime for it to get to you.]
Gebardi v. United States: A man takes a woman accords state lines in violation of the man act.  But not a conspiracy b/c she is the statute’s “victim”.  A conspiracy to violate a law cannot take place where it is impossible for the co-conspirator to actually violate the law. [a 16-year-old girl cannot conspire to commit statutory rape.] 

Anderson v. Superior Court:  (COMPARE to KOTTAKOS – WHEEL and SPOKES W/ RIM) Stern had made arrangements with many persons for them to refer to him women desiring abortions.  Such persons were paid a fee.  Petitioner was one of the people who had referred women to Stern. Petitioner was indicted for conspiring to commit abortions, the conspiracy embracing not only Stern and herself but the greater enterprise among Stern and others who referred women.  

Garcia v. State:  (UNILATERAL CONSPIRACY) Whether the D can be convicted of conspiracy when the only person with whom the D conspired was a police informant who only feigned his acquiescence? Judgment affirmed against D.  The court finds that although D makes an argument for a bilateral conspiracy concept (an agreement requires the concurrence of sentiment of at least two individuals) the text of the Ind. Statute clearly states the absence of criminal culpability of a co-conspirator is no defense to a unilateral conspiracy charge.  

· Unilateral concept of conspiracy as adopted by the MPC and now the Ind. Code:  it is no defense that a person whom the accused person is alleged to have conspired: (5) cannot be prosecuted for any reason.

United States v. Bruno:  SEE NOTES FOR HOW CONSPIRACY IS STRUCTURED UNDER 5.03

United States v. Elliott: Several ∆s, including Elliot (∆), were tried and convicted of violating the RICO by being involved in a conspiracy to engage in criminal enterprise. Some of the ∆s allegedly furthered this enterprise by committing specific crimes of which the other ∆s were unaware. On this basis ∆ and the others appealed their convictions, arguing that proof of multiple conspiracies was improper when the charge was that a single conspiracy existed. In essence, the argument was that ∆s couldn’t be tried en masse for the conglomeration of distinct and separate offenses committed by others. 

· When the charge isn’t conspiracy to engage in a crime but conspiracy to engage in criminal enterprise, it is proper to try jointly ∆s accused of specific crimes committed in furtherance of the conspiracy but not w/in the knowledge of all ∆s and to introduce evidence of those crimes.
· RICO allows a prosecutor to charge, in a single count, what might constitute multiple, smaller conspiracies. To be convicted as a member of an enterprise conspiracy, an individual, by his words or actions, must have objectively manifested an agreement to participate, directly or indirectly, in the affairs of an enterprise through the commission of two or more predicate crimes.

· One of the implications of being involved in RICO in cases such as Elliot is the concept of having one trial w/ one jury and all of the Ds involved in the organization 

· D’s don’t want it is b/c if you are a minor player (like Elliot) you don’t want the jury to connect you to anyone who killed someone.  Elliot is not being charged with AGREEING to kill someone or killing someone (this is what makes RICO really harsh!) but he is having a joint trial with the murders.  Some crimes are like murder and some are like stealing meat – you don’t want the jury to know that you’re friends kill someone if you are a pretty minor player in the conspiracy.  IF you were just on trial for the meat, then you have a better chance with the jury.  Obviously the jury is not suppose to lump your crimes in with others, but in reality it happens all the time.

RICO: Racketeer Influenced and Corrupt Organization laws
· The background of the act was to stop organized criminal activity. 

· §1962(c):  It shall be unlawful for any person employed by or associated with any enterprise engaged in, or the activities of which effect, interstate or foreign commerce, to conduct or participate, directly or indirectly, in the conduct of such enterprise’s affairs through a pattern of racketeering activity or collection of unlawful debt. 
· “Enterprise” §1961(4): includes any individual, partnership, corporation, association, or other legal entity, and any union or group  of individuals associated in fact although not a legal entity. 
· Anytime you have any sort of a collectivity – you know about each other’s crimes, etc = Enterprise.  It does seem to involve a JOINT PROFIT!  Thus they have to somehow benefit from each other’s crimes.  It doesn’t have to be direct - but there has to be connection of purpose (i.e. sharing profits, killing a rival drug dealer).

· Pattern of Racketeering Activity: §1961(5) Requires at least two acts of racketeering activity, one which occurred after the effective date of this chapter and the last of which occurred within ten years after the commission of a prior act of racketeering activity. 

· Thus is A only did one crime, even if he participated with the group, he is not guilty under RICO b/c he doesn’t have the individual

· RICO is a substantive crime in itself – It is NOT CONSPIRACY! For each individual to participate is its own substantive crime. 

· There is also a crime of conspiring to violate RICO.  1962(d): What does this require?  Normal logical principals would suggest that if one person in your group is guilty of RICO, you will all be guilty of conspiring to violate RICO.  
· Ex: If A, who has not met the requisite 2 acts for pattern of racketeering but still works with the others at the bank  - is he guilty under 1962(d) for conspiracy to violate RICO but not guilty under RICO
· Once one member of your enterprise has violated RICO then all members can be ensnared by the provisions of §1962(c) 

Accomplice Liability and Conspiracy- (Case Analysis)
United States v. Pino-Perez Pino-Perez was convicted of being an accomplice to Nichols who was a ‘kingpin.’ The statute provides “whoever commits an offense against the U.S. or aids, abets, counsels, commands, induces or procures commission, is punishable as a principal.” Pino-Perez was sentenced to 40 years for aiding Nichols’ enterprise. 
· KINGPIN:  A kingpin is anyone who has supervisory or managerial responsibility with regard to FIVE or more members of the organization. A large organization may contain more than one kingpin. 

· Pino-Perez is an accomplice to Nichols being a kingpin but an argument could be made that HE is also an accomplice to the possession and sale of the drugs
· Is Pino-Perez a part of the conspiracy or is he just an accomplice to the conspiracy? 
· Hypo: You have two friends one is a drug seller and the other is a drug dealer. You arrange for them to meet. Would you be an accomplice to the agreement or would you be a conspirator? Does it matter if the friend who is introducing the people has no financial gain from the arrangement? [Gladstone].

· You can’t be guilty of both being an accomplice and committing the crime. One big difference here is if the party is charged as a conspirator then hear say evidence is allowed. 
· What is the difference between the accomplice and conspiracy? An accomplice needs to help and a conspirator needs to agree. You always prefer to be an accomplice rather than a conspirator. 
· Pino-Perez is also guilty as a supplier in this case. Can he be guilty of being an accomplice to the crime being committed?
It’s not that everyone who is helping Nichols can be guilty of facilitating the kingpin crime. If the purpose of the statute is the protect you then you can’t be an accomplice in the crime [Gibardi].
INSANITY DEFENSE
· It is the defendant’s burden to show that they are insane!!  It is NOT the prosecution’s burden to show that you are NOT insane.  Compare to Self-Defense – it is not your burden to show you were acting in self-defense.  
· Insanity is an affirmative defense thus you must plead it to use it.
· Always going to be by reason of mental illness or defect
· Either not know or appreciate the quality of your act.
· The Davis Rule is M’Naghten Rule and(or) irresistible impulse
· The MPC is essentially Davis but it relaxes knowledge and control to just be substantial incapacity. 
· Durham test relies on the product of mental illness. 
· After Hinckley the story in the U.S., M’Naghten, Davis, MPC but got rid of the irresistible impulse part of it entirely and then finally got rid of substantial incapacity entirely. In American jurisdictions now it is back to M’Naghten

· Blake during the time when MPC was relaxing the standards for insanity defense, some jurisdictions shifted to placing burden of proof on prosecution to show that defendant was insane.

· If you have the burden of production you have to at least put the question of your sanity into contention. In the vast majority of cases, even in jurisdictions where the gov’t has the burden of proof it never comes up. Even when it does the defendant’s burden of production is high

· Difference between being insane and being sentenced:  If you are acquitted by reason of insanity you can be sent immediately to the psychiatric hospital. While you are there you can be periodically evaluated to see if you have regained your sanity. Once you regain your sanity they have to let you out. 

· This is different from a sentence because if you are sent to prison even if you are mentally sane you still have to serve your sentence whereas in the psychiatric hospital they have to let you go. 

--- Common Law
· Background M’Naghten Rule: Every man is to be presumed to be sane. . . . [T]o establish a defence on the ground of insanity, it must be clearly proved that, at the time of the committing of the act, the party accused was labouring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or if he did know it, that he did not know he was doing what was wrong.

Traditional Formulations

1) The defendant must have been suffering from a qualifying mental disease or defect; and 2) that the mental disease or defect must have had a prescribed relationship to the defendant’s behavior. 

a. Mental Disease or Defect
· Includes the range of psychotic disorders, namely those disorders which seriously affect the ability of a person to perceive reality. It DOES NOT include temporary emotional strain due to panic, anger, grief, or stress.  It also does not include defects of character, background or moral development. 

· A psychopath does not get the insanity defense. 

· Socio-pathology – Not considered a mental disease but is characterized by repeat criminality or other anti social behavior.  No insanity defense (usually)

· Schizophrenia – this is a mental disease that can show up on a brain scan. Can get insanity!

b. Relation of Disease to Behavior
· The disease must relate to the commission of the offense. 

· The rule was first formulated by the M’Naghten rule and in some states is supplemented by the “irresistible impulse” rule. 

· Five Formulations of insanity Defense: (1) M’Naghten, (2) irresistible impulse, (3) the product test, (4) the MPC, and (5) the 1984 federal statute. 

Two branches to M’Naghten Rule**

· (1) As a result of a mental disease or defect you are unable to know the nature and quality of the act committed; or 
1) I.e. You think you’re squeezing lemons and your choking someone.

2) If you don’t know what you’re doing – you don’t have the purpose, knowledge, or even recklessness b/c your not aware – the MOST you’re guilty of is negligence!!
· (2) You do not know whether the act was right or wrong. 

1) I.e. you think someone is trying to kill you and therefore you kill them?

2) What separates this from cultural differences, etc?  

i. The difference must be that you can do something about your frenchness, your religion, etc., but you CANNOT do something about your mental disease!

Rationale for First Branch
· One who is incapable of knowing the nature of behavior is not in a position to make proper choices, and therefore cannot be blamed for having made a wrong choice. 

· It exonerates the defendant who is incapable of having mens rea

Rationale for second branch
· This branch of the M’Naghten formula is aimed at excluding from criminal responsibility those whose moral signals do not work in the normal manner. A person who is incapable of understanding the idea that murder, rape, or theft is wrong is not a fit subject for criminal punishment. 

c. Irresistible Impulse 
· In jurisdictions that use this, it is supplemented by the M’Naghten Rule. An acquittal is warranted if any one of the three branches is satisfied. 

· This test is no longer used because the psychology profession did not know what it meant for one to be unable to control his actions.

e. Model Penal Code MPC 4.01: 

· (1) A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality (wrongfulness) of his conduct or to conform his conduct to the requirements of the law (right from wrong).
· (2) As used in this article, the terms “mental disease or defect” does not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct. 
· The MPC approach has been adopted by decision in every federal circuit and by statute or decision in a majority of the states.

· Merges the M’Naghten and irresistible impulse rules.

· § 2.08(3): intoxication does not, in itself, constitute mental disease within the meaning of section 4.01. 

· Two complete defenses (branches) under the MPC: at the time of the offense the defendant lacked substantial capacity: 1) to appreciate the criminality of his conduct or 2) to conform his conduct to the requirements of the law. 

f. Federal Insanity Statute
· Following the Hinckley acquittal Congress enacted the 1984 Statute 18 U.S.C. § 17: (a) It is an affirmative defense to a prosecution under any federal statute that, at the time of the commission of the acts constituting the offense, the defendant, as a result of a severe mental disease or defect, was unable to appreciate the nature and quality or the wrongfulness of his acts. Mental disease or defect does not otherwise constitute a defense. (b) The defendant has the burden of proving the defense of insanity by clear and convincing evidence. 

· The statute changes the substantive content of the insanity defense. 

· The most important change in the federal statute was the elimination of the “control (irresistible impulse) inquiry. The major reason for the elimination of this branch of the insanity defense was that there were doubts whether psychiatry had the forensic ability to distinguish between persons who did not and persons would not control their behavior. 

· Without the control inquiry the federal statute is essentially a return to the M’Naghten formula. 

· The mental defect must be severe; the defendant must be unable to engage in the mental operations described in the statutory test. This follows the complete incapacity of M’Naghten; the defendant must not have knowledge or understanding required by the test for insanity. 

· The idea that ‘mental disease . . . does not . . . constitute a defense” would seem to suggest that it is a retreat to the old common law position that evidence of mental disease or defect is only admissible when offered to support an insanity defense and in particular is not admissible on mens rea issues. Courts don’t go this way. They allow evidence. 

The American Psychiatric Association standard provides: A person charged with a criminal offense should be found not guilty by reason of insanity if it is shown that as a result of mental disease or mental retardation he was unable to appreciate the wrongfulness of his conduct at the time of the offense. 

The King v. Porter: The state of the mind must have been one of disease, disorder or disturbance. Mere excitability of a normal man, passion, even stupidity, obtuseness, lack of self-control, and impulsiveness, are ease or disorder or mental disturbance arising form some infirmity, temporary or of long standing. If that existed it must then have been of such a character as to prevent him from knowing the physical nature of the article was doing or of knowing that what he was doing was wrong. 
United States v. Blake: Blake was charge with bank robbery under 18 USCA §2113.  He was arrested the day after the robbery and when his trial began, the evidence that he committed the robbery was overwhelming.  He raises the defense of insanity at the time of the commission of the crime.  From 1944 through the time of the bank robbery, Blake’s history has been a mess of heavy drinking, blackouts, incarceration, and confinement in mental health facilities.  At the time of the robbery, the psychiatric testimony states that Black was suffering from schizophrenia which was marked with psychotic episodes. Another expert stated that Black was just a sociopath and was not suffering from a mental disease.
· The Davis rule: “insanity” as used in this defense means such a perverted and deranged condition of the mental and moral faculties as to render a person incapable of distinguishing between right and wrong, or unconscious at the time of the nature of the act he is committing, or where, though conscious of it and able to distinguish between right and wrong and know that the act is wrong, yet his will, by which I mean the governing power of his mind, has been otherwise than voluntarily so completely destroyed that his actions are not subject to it, but are beyond his control. 
· The court adopts the MPC. “A person, as Blake here, may be a schizophrenic or may merely have sociopathic personality. The evidence could go either way. But, he was not unconscious, incapable of distinguishing right and wrong nor was his will completely destroyed in terms of the Davis definition. 
· The Davis Rule is same as M’Naghten except it adds that the actions are uncontrollable. M’Naghten is like extreme emotional distress and provocation but it’s different because in EED all you have to show is that a reasonable person would have been very angry even if you go beyond what that reasonable person would have done. You don’t get off completely. It reduces it to manslaughter. However, with insanity under the Davis rule you have to show that you literally could not have stopped yourself. It has to get to the point where anyone else who would have gone through what he went through would have acted the same way. 
MPC and Commentaries
· Those who are irresponsible under the M’Naghten rule are plainly beyond the reach of the restraining influence of the law and their condemnation would be both futile and unjust. 
· One shortcoming of the M’Naghten Rule is that it authorizes a finding of responsibility in a case in which the actor is not seriously deluded concerning his conduct or its consequences but in which the actor’s appreciation of the wrongfulness of his conduct is a largely detached or abstract awareness that does not penetrate to the affective level. 
· The MPC formulation is based on the view that a sense of understanding broader than mere cognition, and a reference to volitional incapacity should be achieved directly in the formulation of the defense. The resulting standard relieves the defendant of responsibility under two circumstances: (1) when, as a result of mental disease or defect, the defendant lacked substantial capacity to appreciate the criminality of his conduct; (2) when, as a result of mental disease or defect, the defendant lacked substantial capacity to conform his conduct to the requirements of law. 
· A test requiring an utter incapacity for self-control imposes a comparably unrealistic restriction on the scope of the relevant inquiry. 
· 70s view: Durham-Bazelon: You get the defense if your crime was a product of mental disease. What counts as a defect or disease is a question of law, but the rest is a question for juries. Most courts were following this standard until Hinckley. 
· Now it has been replaced by the idea that to get the insanity defense you had to have been unable to appreciate your actions. 

United States v. Lyons Defendant charged with 12 counts of procuring narcotics but claims that his drug addiction took away his capacity to conform his conduct to the requirements of the law. The trial court did not allow this evidence to reach the jury.
· [In the fifth Circuit] evidence of drug addiction is admissible to prove defendants suffered from a mental disease or defect which made them unable to appreciate their actions’ wrongfulness, but inadmissible to prove they acted under irresistible impulses which made them unable to act legally. 
State v. Crenshaw Defendant was deported from Canada for being in a brawl. When his wife returned to him he decapitated here because he thought she had been unfaithful. D attempted to raise the insanity defense saying he was acting under the command of the Moscovite faith which makes it necessary to kill an unfaithful wife.
· “Only persons “who have lost contact with reality so completely that they are beyond any of the influences of the criminal law,” may have the benefit of the insanity defense in a criminal case. State v. McDonald. 

· It is important to note that it is society’s morals, and not the individual’s morals, that are the standard for judging moral wrong under M’Naghten. 

· The defendant knew his acts were morally wrong from society’s viewpoint and also knew his acts were illegal. His personal belief that it was his duty to kill his wife for her alleged infidelity cannot serve to exculpate him from legal responsibility for his acts. 
· An insanity acquittal requires the defendant to be unaware that his conduct was legally wrong. Although ignorance of the law is not, of course, a defense, knowledge of the law will be sufficient in these jurisdictions to defeat any claim under M’Naghten. 

· If a defendant has sufficient awareness to realize the illegality of his conduct and to attempt to conceal his crime, doesn’t he fall, by definition, among those whose behavior is potentially deterrable

· The question is whether the defendant was able to appreciate the wrongness of the particular act he was doing at the particular time. . . . If through the disordered condition of the mind he could not reason about the matter with a moderate degree of sense and composure it may be said that he could not know what he was doing was wrong. King v. Porter. 

The Meaning of Mental Disease or Defect
State v. Guido Defendant wanted a divorce from her husband but he would not grant it. While her husband was sleeping she went into her room with a loaded semiautomatic with the intention of ending her life. Deciding that suicide was not the answer she went to put the gun away but when her eyes fell on her husband she raised the weapon and fired until it was empty. 
· The real issue is that the M’Naghten rule does not identify the disease which will excuse, but rather stresses a specific effect of disease, i.e., that at the time of the committing of the act the accused was laboring under a defect of reason such as not to know the nature and quality of the act he was doing, or, if he did know it, that he did not know what he was doing was wrong. 
· The traditional charge of the M’Naghten rule to the jury does not attempt to say what is meant by “disease,” and there is a rather universal reluctance to assay a definition.
· Is “mental disease” a medical or a legal concept? If the former, why was it legitimate for defense counsel to tell the psychiatrists what it meant? But if the latter, why were the psychiatrists allowed to express their conclusion about it at all? In what sense were they “experts” in the meaning of a legal concept. 
· McDonald v. United States: The jury should be told that a mental disease or defect includes any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls. 
· American Psychiatric Association: The terms mental disease or mental retardation include only those severely abnormal mental conditions that grossly and demonstrably impair a person’s perception or understanding of reality and that are not attributable primarily to the voluntary ingestion of alcohol or other psychoactive substances. 
Notes on the Psychopath
· The Model Penal Code § 4.01(2) “the caveat paragraph” states that “the terms ‘mental disease or defect’ do not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct.”
· Wade v. United States: It is practically inconceivable that a mental disease or defect would, in terms of paragraph (2) be manifested only by repeated criminal or otherwise antisocial conduct. 
· The Mask of Sanity: rules out those cases in which delinquency and crime have been adopted as a positive way of life – in which the person in an enemy of society but is capable of being a loyal and stable member of a delinquency gang. 
· Although the patient outwardly presents a ‘convincing mask of sanity’ and a ‘mimicry of human life’ he has lost contact with the deeper emotional accompaniments of experience and with its purposiveness.
· All the pertinent symptoms of the accused should be put before the court and jury and the accused’s criminal responsibility should be developed from the totality of his symptoms. A court of law is not an appropriate forum for a debate as to the meaning of abstract psychiatric classifications.  
Diminished Capacity
Justification For the Doctrine

· 1) It ameliorates defects in a jurisdiction’s insanity test criteria; 
· 2) It permits the jury to avoid imposing the death penalty on mentally disabled killers who are criminally responsible for their acts; and 
· 3) It permits the jury to make more accurate individualized culpability judgments. The Diminished Capacity and Diminished Responsibility Defenses, Peter Arenella.
· Seriously disturbed defendants can avoid an indefinite commitment to a mental hospital for the criminally insane by relying on the diminished responsibility defense which frequently leads to a reduced term in prison. 
United States v. Brawner:  The court considered whether mental health evidence should be admissible apart from its bearing on the issue. 
· Expert testimony as to a defendant’s abnormal mental condition may be considered as tending to show, in a responsible way, that defendant did not have the specific mental state required for a particular crime or degree of crime even though he was aware that his act was wrongful and was able to control it, and hence was not entitled to complete exoneration. 
· When a statute establishing different degrees of murder requires deliberate premeditation in order to constitute murder in the first degree, the question of whether the accused is in such a condition of mind, by reason of drunkenness or otherwise, as to be capable of deliberate premeditation, necessarily becomes a material subject of consideration by the jury. Hopt v. Utah.
· An offense like premeditated or deliberate murder requires a specific intent that cannot be satisfied merely by showing that defendant failed to conform to an objective standard. 

· The Brawner rule allows D, even though legally sane, to present psychiatric testimony as to his abnormal mental condition (diminished capacity) to show that he did not have the specific mental state required to commit the crimes with which he stands charged. 

State v. Wilcox:  Defendant was convicted of a crime requiring mens rea, psychiatrists found D to be borderline retarded, schizophrenic, dyslexic, and suffering from organic brain syndrome. The court finds that the partial defense of diminished capacity is not recognized in OH and consequently a D may not offer expert psychiatric testimony unrelated to the insanity dense, to show that the D lacked the mental capacity to form the specific mental state required for a particular crime or degree of crime.  

· Ohio Standard: one accused of criminal conduct is not responsible for such criminal conduct if, at the time, as a result of mental disease or defect, he does not have the capacity either to know the wrongfulness of his conduct or to conform his conduct to the requirements of the law. 
· In Ohio, diminished capacity is no defense, and defendants may not offer psychiatric testimony showing they lacked the mental capacity to form the requisite mental state, unless such testimony supports insanity defense. 

· The fact that expert evidence is admissible to prove or disprove insanity does not necessarily dictate the conclusion that it is admissible for purposes unrelated to the insanity defense. 
· Diminished Capacity: discards the traditional presumptions concerning mens rea without providing for a corresponding adjustment in the means whereby society is enabled to protect itself from those who cannot or will not conform their conduct to the requirements of the law. Not accepted in Ohio, but defendants can try and invoke the insanity defense. 

· Diminished capacity “would discard the traditional presumptions concerning mens rea without providing for a corresponding adjustment in the means whereby society is enabled to protect itself from those who cannot or will not conform their conduct to the requirements of the law. Bethea v. United States. 
· Most courts today hold that expert psychiatric testimony is never admissible for purposes of proving that the defendant lacked a required mental state, even when the objective is solely to reduce first degree to second degree murder. See, e.g., State v. Provost. 

· Federal courts and about half the states accept the rule. See, e.g., United States v. Schneider. 
· The MPC § 4.02 (1) Evidence that the defendant suffered from a mental disease or defect is admissible whenever it is relevant to prove that D did or did not have a state of mind which is an element of the offense. 
· Compare the Following:

· Acceptance of the doctrine requires that there be some lesser-included offense which lacks the requisite specific intent of the greater offense charged. Otherwise, the doctrine of diminished responsibility becomes an impermissible substitute test of criminal responsibility. McCarthy v. State. 
· If a crime requires specific intent, a defendant who, because of mental disease or defect lacks that intent, cannot commit that crime. The presence or absence of a lesser included offense within the charged crime cannot affect the result. . . . a defendant who has in his possession evidence which rebuts an element of the crime can[not] logically be denied the right to present that evidence merely because it will result in his acquittal. People v. Wetmore. The solution is not to bar the defense but to provide legislation for the confinement and treatment of defendants with diminished capacity arising from mental disease or defect. 
· California has abolished the diminished capacity defense, but only in the sense that evidence of mental disorder cannot be introduced to negate a defendant’s capacity to form a required mental state; such evidence is still admissible on the question whether the accused actually formed the required mental state. See People v. Saille. 
VOLUNTARY ACTION
Martin v. State: intoxicated man arrested in his home. Officers took him on a public highway, and then arrested him for public drunkenness.

Black Letter Rule: A D must perform the physical act for each element of a crime that has an actus reus component. He did not perform any physical act, voluntary or involuntary, that led to his appearance, since the police officers took him onto the public highway. 

· The advantage of moving from voluntary to any act is that you avoid difficult problems of proof. With voluntary act offenses the burden is on the prosecution to show that you acted voluntarily. By moving away from mens rea you do the same thing as well. 

People v. Newton: Newton was shot in the abdomen. Lost consciousness then shot a police officer. He claims it was involuntary.  Black Panther Case.

Black Letter Rule: When a person commits an act that is criminal if done voluntarily, lack of consciousness is a complete defense. 
The MPC: § 2.01(1) excludes liability in the absence of a voluntary act. People’s involuntary actions may present a public health or safety problem, but they do not present a problem of correction. 

British view (Bratty v. Attorney-General): No act is punishable if it is done involuntarily . . . such an act means an act which is done by the muscles without any control by the mind such as a spasm, a reflex action or a convulsion.” 

Blackstone Commentaries, 21: to make a complete crime, cognizable by human laws, there must be both will and an act.

Automatism (sleep walking, etc.) – Sane and Insane
McClain v. State: McClain sought to introduce expert testimony concerning automatistic behavior, not as part of an insanity defense, but to show lack of voluntariness.
Black Letter Rule: Evidence of automatism is permissible as a separate defense from the defense of insanity. 

MPC: under the code D would be entitled to an acquittal if conduct during a “somnambulistic” state would result in a lack of a voluntary act. 

· A sane but automatistic defendant forced to plead insanity faces a choice of possible commitment or effectively presenting no defense to the crime. 

· Legal insanity does not deal with every medical condition only “mental disease” or “defect,” which connotes a disorder naturally occurring as opposed to an induced condition.

In Wyoming the insanity defense is available for “mental illness or deficiency.” Mental deficiency is defined as “a defect attributable to mental retardation, brain damage and learning disabilities.” Wyo. Stat. §7-11-301(a)(iii). 

Note Case under Wyoming Statute

Fulcher v. State: defendant claimed that his brain damage should allow him to claim insanity. 

Holding: brain damage contemplated in the statute is some serious and irreversible condition having an impact upon the ability of the person to function. It is undoubtedly something far more significant than a temporary and transitory condition. 
Dissent: There is no basis that supports the majority position. The only thing that matters is the condition at the time of the crime. If you had brain damage when you committed the crime that’s enough. 

Status Crimes
· Robinson v California- D was convicted under a CA statute which holds a person criminal liable for being “addicted to the use of narcotics.”

· ISSUE( To hold someone criminally liable for something that (1) doesn’t inherently involve an action or (2) something you can’t control

· Narcotic addiction is a disease which apparently may be contracted innocently or involuntarily.  A state law which imprisons a person thus afflicted as a criminal, even though he has never touched any narcotic drug within the State or been guilty of any irregular behavior there inflicts cruel and unusual punishment in violation of the 14th Amendment.

· The court finds that since the state of CA recognizes drug addiction as a illness, it would be cruel and unusual to imprison any person, even for one day, just based on their status as a drug abuser

· Cruel and unusual punishment results not from confinement of the person but from convicting the addict of a crime.

· Statute too broad b/c it sweeps in crack babies

· Powell v Texas- D was arrested and charged with being intoxicated in public.  At trial, D presented expert testimony that alcoholism is either physically addicting or psychologically “habituating”, a chronic alcoholic is an involuntary drinker who is powerless not to drink who loses his self control over his drinking.  And his compulsion to drink is not completely overpowering but a very strong influence. State said he was sane so no defense.  

· From Robinson Precedent….criminal penalties may be inflicted only if the accused has committed some act, has engaged in some behavior, which society has an interest on preventing, or perhaps in historical common law terms, has committed some actus reus.

· Ct is unable to conclude that chronic alcoholics suffer from such an irresistible compulsion to drink and to get drunk in public that they are utterly unable to control their performance of either or both of these acts and thus cannot be deterred at all from public intoxication.

· There are 2 elements to alcoholism:

· (1) Ability to control yourself once you start drinking

· It is possible he cannot control he can’t control later drinks

· He had no control over later drinks

· (2) Ability to control yourself from taking the first drink 

· Ct says it is unconvinced he couldn’t control 1st drink

· Expert said desire was exceedingly strong to take the first drink but not overwhelming 

· He had some but limited control over the first drink

· US v Moore- Appellant was convicted for possession of heroin and contends that his conviction was improper b/c he is a heroin addict with an overpowering need to use heroin and should not, therefore, be held responsible for being in possession of the drug.  

· It does not follow that because one condition (mental disease) yields an exculpatory defense if it results in impairment of a lack of behavioral controls the same result follows when some other condition impairs behavior controls.  

· IF there is a demonstrable absence of free will (loss of self-control) the illegal acts of possession and acquisition cannot be charged to the user

INTOXICATION
· COMMON LAW
· Use to show Actus Reus is missing(
· ∆ couldn’t have physically performed the conduct required by the definition of the offense

· ∆ didn’t engage in any involuntary act (CL doesn’t permit intoxication to establish that an act was involuntary) Powell v. Texas
· Arguments against admissibility in SI crimes

· Utilitarian- deterrence is undermined if ∆s know intoxication is an excuse the choice in becoming intoxicated may show sufficient culpability

· Avoidance of litigation over the effects of alcohol 

· Admissible when relevant( to negate SI when the evidence is relevant to the particular SI required by definition

·  Admissible to show incapacity

· Inadmissible period (also inadmissible to negate GI)

· MODEL PENAL CODE (§2.08 Intoxication)
· (1) Except as provided in (4) intoxication is not a defense unless it negatives an element of the offense 

· (2) When recklessness establishes an element of the offense, if ∆, due to self induced intoxication, is unaware of such risk of which he could have been aware of if sober, the unawareness is immaterial

· (3) Intoxication doesn’t in itself constitute a mental disease
· (4) Intoxication which is not (a) self induced or (b) pathological is an affirmative defense if by reason of such intoxication the ∆ lacks substantial capacity to appreciate the criminality [wrongfulness] or to conform his conduct to the law

· (5) Definitions

· (a) Intoxication- disturbance of mental or physical capabilities resulting from a substance

· (b) Self induced intoxication- actor knowing introduces substance into his body

· (c) Pathological intoxication- I grossly excessive in degree given the amt of intoxicant to which the actor doesn’t know he is susceptible 

· Regina v Kingston- Penn lured a 15 year old boy to his apartment and then invited D over to abuse the boy sexually.  Penn photographed and audiotaped D committing the act. D testified that he could not remember drinking anything before going to the bedroom but stated that he sometime drank coffee at Penn’s apartment and that on the tape, D could be heard asking Penn if he put anything in his drink.  

· The absence of moral fault does not negate the mens rea necessary to commit an offence.  

· Involuntary intoxication is a defense (beyond its possible evidentiary role in negating mens rea elements of the offense) only if it creates in the D at the time of the crime a condition (temporary of permanent) that meets the test of legal insanity;

· That is a substantial incapacity either to appreciate the criminality of the actor’s conduct or to conform to the law.

· Roberts v People- D was tried and convicted in the circuit court county of Calhoun upon information charging him with assaulting with intent to murder by shooting at his victim with a loaded pistol.  

· But under the MPC you are so involuntarily intoxicated that you meet a requirement there is a mental illness like defense
· To be capable of entertaining the intent, it was not necessary that he should so far have the possession of his mental faculties as to be capable of appreciating the moral qualities of his actions, or of any intended results, as being right or wrong.

· Intent in an inference of law for the court not a question of fact for the jury 

· People v Hood- D who had been drinking heavily resisted an effort by a police officer to subdue and arrest him in the course of a struggle seized the officer’s gun and hot him in the legs.  

· When the definition of a crime consists of only the description of a particular act without reference to intent to do a further act or achieve a further consequence, we ask whether the D intended to do the proscribed act.  This intention is deemed general criminal intent.

· When the definition refers to D’s intent to do a further act or achieve some additional consequence, the crime is deemed to be one of specific intent.  

· Since a drunk man is capable of forming an intent to do something simple (like strike another person) and the influence of the alcohol is MORE likely to make him act rashly and perform such acts, it would be anomalous to allow evidence of intoxication to relieve a man of responsibility for the crimes of assault with a deadly weapon and simple assault.

· State v Stacio- ∆ convicted of assault w/ intent to rob

· Prosecution would like to claim that he assaulted w/ attempt to rob, but he claimed that he did so b/c he was so drunk

· Should evidence of intoxication be admissible???

· It seems as if the holding is too general… 

· If you allow this… people will say they did what they did b/c they were drunk … people will be making them and juries would be believing them

MORALS LEGISLATION
· Bowers v Hardwick- respondent was charged with violating the Georgia statute criminalizing sodomy by committing that act with another adult male in the bedroom of his home.  Respondent is a practicing homosexual and asserts that the GA statute as administered by the State, places him in imminent danger of arrest and that the statute for several reasons, violates the Federal Constitution.  

· Fundamental liberties include those that are “implicit in the concept of ordered liberty such that neither liberty nor justice would exists if they were sacrificed.  Also, could be characterized as those liberties deeply rooted in this Nation’s history and tradition.

· The court finds that under the formulations of “liberty” states, none would extend the right to homosexuals to engage in acts of consensual sodomy.  

· Has he alleged a fundamental right that has put him to heightened scrutiny

· Ct says that he doesn’t have a fundamental right to engage in homosexual sodomy 

· Also says that there has been a history of criminal, prohibitable sodomy/homosexuality

· What did ct say about to statute lacking a rational basis

· Morality is a rational basis

· Gov’t can prohibit conduct b/c it thinks it is immoral

· The only reason to give to justify it is moral (narrow reading)… can the belief that something is immoral be the sole reason for moral legislation 

· There are two kinds of relevant questions (applied against federal government is 5th amendment and applied against the states is the 14th amendment)

· Due process

· Equal protection 

· One thing they have in common is that it is possible under both theories to get to a place where a law passed is subject to some kind of heightened scrutiny

· If a state (or federal gov’t) wants to pass a law and wants courts to enforce that law a court has to determine that the state has a really good reason for what its doing and that they have draw the law so that it doesn’t cover more people than are necessary (reason and fit)

· Cant have a law that throws everyone in jail… goes to fit (valid reason but too broad)

· Can get to heightened scrutiny in two ways

· Fundamental right (Due process)( there are some things that are so important that if the gov’t wants to interfere w/ these things they have to have a really good reason and there has to be no errors in fit

· Suspect Class (Equal Protection)( even if gov’t is doing something legal, not a fundamental right for due process (giving out speeding tickets) but is only doing it against a particular group (blacks) 

· There are also equal protection fundamental rights( a class of things that aren’t important on their face but once the gov’t gives them to someone then they become important to everyone (right to vote??)

· Once you get to heightened scrutiny you lose!!! Once you trigger it then it is more than likely unconstitutional…

· Both have a rational basis component( whether or not you are dealing w/ fundamental right or suspect class you still can ask a due process or equal protection question about any law

· So if there is a statute that says “all murderers shall be put in prison no less than 40 years” someone could make an argument that the gov’t cant distinguish b/w murderers and regular people albeit a losing argument but it can be made (the distinction drawn w/in the law is irrational)
· You can make a similar rational basis claim under due process (even though what gov’t is regulating/ taking away is not important at all …  the very thing makes no sense/ there is no basis for it)

· What counts as a good reason is anything that is rational, fit eve isn’t stringent

· Lawrence v Texas- 

· People started to feel like Bowers was some bullshit and a justice even changed his view 

· Romer v Evans- dealt w/ CO state constitutional provision that prohibited local jurisdiction from passing antidiscrimination laws to protect homosexuals

· State didn’t have employment discrimination laws protecting sexual orientation…. 

· Some localities wanted one….

· This went to Sup Ct. Justice Kennedy wrote opinion “I have been asked to declare homosexuals a suspect class…  I am not going to say that… but I nonetheless am going to invalidate the statute on the rational basis… the discrimination cannot be allowed to be on the basis of sexual orientation… that distinction is irrational… the very reason it is irrational is b/c it is based on hatred or disapproval only”
· Precedent saying law as basis on morality is rational but based on hatred or disapproval is disapproval

· Isn’t morality the same thing as disapproval??? Same thing but said in different ways

· Everyone knew what the answer was going to be in Lawrence (overrule Bowers)

· Just didn’t know how they were going to do so:  Two Options:

· (1) Go w/ Romer( irrational b/c based of hatred and disapproval

· (2) Or was b/c it was a fundamental right
· No way they were going to say that they were a suspect class

· Kennedy writes, O’Connor concurs but doesn’t join him(has a holding of the court, but not a plurality)

· Scalia, Thomas, dissents

· 5-1-3

· Why don’t Kennedy and the others join O’Connor???

· Didn’t want to touch equal protection b/c it might touch gay marriage

· The due process argument involves some sort of special behavior sex… rational basis equal protection would call into question any law that distinguishes against homosexual and heterosexuals… *gay marriage 

· Why not an issue in due process( don’t know if going to be on a rational basis or heightened scrutiny (if you avoid the equal protection question you may avoid rational basis altogether)

· Due process argument(
· Fundamental rights( Kennedy gives a history of the fundamental rights

· Griswold- a married couple has a fundamental right to use birth control… state must have a REALLY good reason if it wants to burden that right

· Eisenstadt- extended beyond marriage… all have right to use birth control

· Fundamental right w/in marriage became a private right to an individual’s sexual behavior 

· Narrow reading( privacy to reproductive rights

· Roe- right to abortion… not limited to married people or adults… general right to control reproduction 
· Lawrence- (1) right to have sex, gov’t can’t tell you w/ whom and how to have sex (this might be too broad, incest, etc.)
· How do you justify exceptions…?

· Even if sex is a fundamental right you are not going to have a problem w/ incest meeting heightened scrutiny…

· Incest becomes much harder… bro/sis and first cousin incest is not as bad genetically as people think 

· (2) Kennedy might be talking about personal relationships

· “When sexuality finds overt expression in intimate conduct w/ another person, the conduct can be but one element in a personal bond that is more enduring.” P 14

· Don’t have a right to sex, but a right to relationships

· (3) Is Kennedy really even suggesting heightened scrutiny… is there any argument that he is not saying that there is a fundamental right but instead that this is just completely irrational???

· “...the statute furthers no legitimate state interest which can justify its intrusion into the personal and private life of the individual.” P 18

· Scalia’s point( characterizes this as a rational basis test which is that it is wrong and immoral and if this statute is invalidated on a rational basis the entire criminal law system will crumble b/c it is supposed to prevent immoral activity

· If central debate (Scalia and Kennedy) is assumed to be the role of morality in rational basis. Then who is right????

HATE CRIMES
· Wisconsin v Mitchell- A group of black men and boys, including D, gathered outside an apartment complex where they were discussing a scene from the movie Mississippi burning.  D then asked, “do you feel all hyped to move on some white people?”  Shortly after, a young white boy was on the other side of the street.  As the group walked by, D stated “you all want to fuck somebody up? There goes a white boy; go get him.”  D then counted to 3 and pointed in the boy’s direction.  The group ran to the boy, beat him severely and stole his sneakers.  

· “The constitution does not erect a per se barrier to the admission of evidence concerning one’s beliefs and associations at sentencing simply b/c those beliefs and associations are protected by the 1st Amendment,

· There is no question that they are guilty of assault but the legal question is whether or not the sentence can be enhanced b/c the ∆ intentionally selected V b/c of race…

· This is not an Apprendi problem b/c jury found relevant facts…

· Mitchell complains that this is violating his 1st Amend right

· Punishing his racist thoughts

· Ct says that this is okay b/c racism was motivation for a crime that was actually committed

· It changes the crime

· Ct says that there is a real harm… 

· emotional harm on the V (V feels bad), 

· Is this a sufficient reason to treat this as a harm???

· If Frantz feels bad about consensual gay sex she is out of luck then how is this different???

· No one says it is a problem that rape Vs feel bad b/c they were raped… the rapist doesn’t have a heightened sentence b/c V feels bad

· Should rape be treated as a hate crime???

· McKinnon argues that rape is a war crime…
· Selectivity of black person doesn’t take away from the fact that it’s a hate crime 

· This is not a regulation of speech or thought

· If V feels bad b/c he doesn’t like ∆s thinking then that is off the table, V can feel bad but not offended or morally outraged… (hardcore ACLU view)

· Ignore Vs feelings if they are dependent on disagreement w/ views

· provoked retaliatory crimes (causes more crime),  

· by entering into hate crime you have sparked a powerful societal disagreement 

· does this work for Lawrence

· it is different b/c you are already in t he realm of the criminal??? Not entirely true… you can separate out moral component… 

· are all of these things artifacts of the morality of an action

· community unrest 

· It is clearly off limits to punish bigoted thought

· What does Posner say???

· They might be more dangerous b/c there are more potential Vs

· Members of a particular group are less likely to report crime or receive effective protection

· If it gets easier to attack an unpopular group you might get away w/ it so we should increase your punishment  

· Psychological harm that make V fear future attacks 

· Why is he skeptical that this is what’s going on???

· B/c it should be hate crime to murder prostitutes, which it isn’t( we choose which groups to protect which brings in an element of politics 

· Thus people are being punished for what they think… it is politically motivated… which is off limits unless it is truly based on some harm, which is not what is happening…

· Assumes that we are being disingenuous in our punishing of hate crimes which is wrong… 

· Should motivation be looked at as relevant????

· What does Kahan think???

· The only reason to punish hate crimes is expressive, b/c they express the devaluation of groups 

· It is effectively punishing the attitude of being a racist
· Posner comes to same conclusion but thinks end result is terrible…

· Could Kahan be right???

· The reason racism is wrong is b/c we think it is immoral 

· The reason homosexuality is wrong is b/c it is immoral… seems like the same argument

· Once you allow one you must allow all…

· It may be that hate crimes are themselves morally based….

· Depends on what morals are being talked about and how they are applied

· Morals leg tends to be so high-charged politically and emotionally

· It is not guaranteed that the leg passed will have the desired effect

· In England it legalized gay sex but still prohibited public acts, age of consent was higher, etc. the basics were made legal

· The effect was that prosecutions for people tripled… the public and police outcry against leg was so great that whenever public behavior was seen people were prosecuted

· There could have been greater awareness of what was illegal

· This is often true for morals legislation

· It may be society has idea of what it will or wont tolerate… 

· Three things that could be going on…

· (1) this is not punishing an idea

· (2) this is punishing an idea and it is fine

(3) this is punishing an idea and it is not fine 

· BURDENS OF PROOF
I. BURDENS OF PROOF:

Burden of Production: this burden is placed upon the party who has the obligation first to introduce evidence of a given issue. A party who has NOT satisfied the burden of production will lose on that issue.  The burden can be satisfied by introducing “some evidence” on the issue.  

· The defendant will have the burden of production on ALL DEFENSES.
Burden of Persuasion: Once the burden of persuasion is carried, the party whom the “burden of persuasion” is cast must then undertake the obligation to persuade the jury on the issue.  It may or may not be placed on the same party who has the burden of production.  A party who fails to carry the burden of production will lose on that issue.  The burden of persuasion can be satisfied by producing enough evidences so (1) the judge is satisfied that a reasonable juror could find that the required standard of proof had been met (2) the jury is satisfied that a required standard of proof has been met.

· The burden of persuasion will be placed on the prosecutor to rebut some defenses and on the defendant to establish others.  This varies from jurisdiction to jurisdiction and defense to defense.  

Affirmative Defenses:  Two possibilities Follow:
· (1) It places SOME burden on the Defendant. 

· (2) It changes the background rule that both burdens, fall on the gov’t (prosecutor).  

When something is an affirmative defense, it may shift ONE OR BOTH of the burdens.   

· Under the MPC, only the burden of production shifts.  

· More commonly, an Affirmative Defense shifts both persuasion and production to D.  

II. STANDARDS OF PROOF:
Proof Beyond a Reasonable Doubt: Usually, the prosecutor must bear the burden of persuasion beyond a reasonable doubt.  
Proof By a Preponderance of Evidence Usually when a burden is placed on D, the standard is by a preponderance of evidence.
III. ALLOCATION OF THE BURDEN:

In re Winship:  Court held that the prosecutor was required to prove “every fact necessary to constitute a crime” beyond a reasonable doubt.  

· Allocation of the Burden of Proof: Even though the prosecution must prove guilt beyond a reasonable doubt, the state is sometimes permitted to allocate the burden of persuasion on subsidiary issues to the defense.  In situations involving allocation of issues, the prosecution normally will concede that it has not proved a particular point beyond a reasonable doubt; the question will be whether it must do so.  
Patterson v. New York: Patterson was estranged from his wife. She thus resumed relations with her neighbor.  Patterson borrowed a rifle and went to his father –in-law’s house where he saw her through a window in semi undress w/ the neighbor. He entered and killed the neighbor. He was charged with 2nd degree murder where malice aforethought is NOT an element of the crime.  NY law permits the accused to raise an affirmative defense that he acted “under the influence of EED”.  The jury was instructed that it was the prosecution’s burden to prove Patterson intend to kill beyond a reasonable doubt, BUT that D had the burden of proving his affirmative defense by a preponderance of evidence.  The jury found him guilty. With appeal pending, the Court decided Mullaney v. Wilbur where a ME murder statute was held unconstitutional b/c it improperly shifted the burden of persuasion from the prosecution to the defendant and this violated due process.  Patterson alleged the NY statute was equivalent to the one struck down in Mullaney and his conviction should be reversed.  The AC rejected this argument and the SC affirms.  Holding: The burden of persuasion can be placed on the defendant to prove provocation as a mitigating “affirmative defense” that reduces murder to manslaughter.

Dissent: The Court manages to run a constitutional boundary line by separating ME’s law from NY only on the basis of the language used in the statute, even though NY’s placement of the burden of persuasion is exactly the same as ME.  DP requires the prosecutor to bear the burden of persuasion beyond a reasonable doubt only if the factor at issue makes a substantial difference in punishment and stigma – heat of passion does this.  

Mullaney v. Wilbur:  SC declared ME’s murder statute unconstitutional. Under the statute, a person accused of murder could rebut the statutory presumption that he committed the offense with “malice aforethought” by proving that he acted in the heat of passion on sudden provocation.  The Court held that this scheme improperly shifted the burden of persuasion from the prosecutor to the defendant and was therefore a violation of due process.  

Holding: ME could not put the burden of persuasion on the D to establish provocation where the theory of provocation under ME law was that it disproved “malice aforethought” and hence was offered not as a mitigating  “defense” but to negate an “element” of the prosecutor’s case.  

DISTINCTION BTWN. MULLANEY AND PATTERSON:  Purely formal according to the Majority – really depending on which factors the legislature chooses to call an element of the offense and which a defense.  HOW they define the crime!
· In Mullaney (ME) – if you are convicted of murder, it is b/c you are guilty of a crime that requires malice aforethought – it is an ELEMENT of the crime.

1. The problem is that whether or not Mullaney acted in the heat of passion, it is directly relevant to an ELEMENT of murder.  If he acted in the heat of passion, he DID NOT act w/ malice aforethought. He did not murder. 

2.  A JUDGE, not the legislature, interpreted ME law to SHIFT the burden to D.  He though that in ME it is right to presume that anyone who kills another intentionally does so with malice aforethought until they PROVE otherwise!  

a. In Re Winship – the gov’t has to prove all elements of the offense.  But in ME one of the elements of the crime (malice aforethought) is assumed and D has to prove he didn’t have it.

· In Patterson (NY) – the legislature, not a judge, wrote the law so that it is NOT an element of the crime.  They haven’t defined murder as having malice aforethought. They define it as killing with intent and you may have an affirmative defense of provocation – thus you don’t have to prove you didn’t have intent, you just have to mitigate it by saying EED.

· Why The Court Has a Problem: Although ME and NY law may reach the same end, NY law is written by the legislature and ME is interpreted by a judge.  The Court has serious problems with this (notice, etc.) – otherwise the statutes are really the same, with one specific difference:

1. ME recognizes traditional provocation and NY recognizes a wider defense of EED.  

a. Why does this matter? NY likes criminals and thus expands greatly the range of things that are considered mitigated.  You get a better defense – you just have to prove it!  Thus in NY, if you take something from D (broad murder statute), you have to give something back (broad affirmative defense).

Peter Low: The cases seem to mean that the prosecutor must prove beyond a reasonable doubt all elements of the prima facie case and must also disprove beyond a reasonable doubt those DERIVATIVE DEFENSES that are characterized by the jurisdiction involved as logically “rebutting” an element of the prosecutor’s prima facie case.  On the other hand, it is reasonably clear that the State may put the burden of persuasion on the D for all COLLATERAL DEFENSES unless the State makes the mistake of saying that functionally they “negate” and “element” of the offense.  It would seem therefore that legislatures has the capacity to invoke the Winship principle, or not, depending on how they choose to define their crimes.
·  DERIVATIVE DEFENSES:  Defenses to REBUT the prosecutor’s prima facie case showing some necessary ingredient of actus reas, mensa rea or causation is missing (involuntary act, mistake of fact, mistake of law, Intoxication).
· COLLATERAL DEFENSES:  
1. Justifications (Self Defense, Necessity, Consent)

2. Excuses (Infancy, Insanity, Involuntary Intoxication, Duress, Entrapment)  

How to Tell if a Statute is Constitutional After Patterson:  There are two competing constitutional problems:  Proportionality and the Burdens of Proof (due process problem):  The way you keep the Patterson rule and NOT fall into the trap of overly inclusive statutes is to use these two tests in conjunction:

· Ex:  Suppose NY imposes a statute that says anyone who intentionally touches another person thereby causes death is guilty of murder, unless they prove lack of intent to cause death.
1. (1) Burden of Proof Test:  Look at test in Patterson/Mullaney and see if statute passes muster:  Would the existing of the Affirmative Defense NEGATE any element of the crime?
a. No – This passes Patterson rule – the elements of the crime are not negated by what you have to prove. 

2. (2) Basic Fairness:  If you took the Affirmative defense of “unless they prove lack of intent to cause death” away, would this be constitutional?  It is not a question of burdens; it is a question of BASIC FAIRNESS.  

a. This goes to far in terms of two things: 

i. (1) Name of the crime!!! 

ii. (2) Punishment for it!!!  

b. This may not be going to far if it is called “touching causing death” instead of murder and it had a 6 month probation.  But if it is called, “touching causing death” but with a 100-year sentence – this goes to far.  In the same fashion, if it is called murder but only 3 months probation – STILL goes to far b/c of the stigma attached to the name.

Leland v. Oregon: At issue was the constitutionality under the DPC of the Oregon rule that the defense of insanity must be proved by the defendant beyond a reasonable doubt.  The Court refused to strike down the Oregon scheme saying the burden of proving all elements of the crime beyond a reasonable doubt, including premeditation and deliberation, was placed on the State under Oregon procedures and remained there throughout the trial.  

IV. SENTENCING ENHANCEMENTS:

Sentencing Structure: Legislatures often define a crime and then specify, in a separate sentencing section that the range of punishments to be imposed, or the minimum punishment that must be imposed, will depend on certain characteristics of the offense committed (such as whether a firearm was used, whether a given quantity of drugs was involved).

· Who Determines: Usually the JUDGE determines at a sentencing hearing whether such circumstances exist and then imposes a sentence accordingly.  

· Standard for Determination: Very Informal Process - The judge need only determine by a PREPONDERANCE of evidence any facts crucial to fixing the sentence.

1. But this technique is available ONLY when the facts at issue are merely “sentencing factors”, rather than elements of a separate offense. WHY:

a. (1) B/c the judge finds your punishment by preponderance and not reasonable doubt  - judicial discretion is a problem!

b. (2) The amount of punishment you get has not been tried to a jury on a reasonable doubt standard.
When is a fact that enhances the sentence merely a sentencing factor and when is it an element of a separate, aggravated offense:

· The Apprendi Court finds that ANY factor that takes you above the statutory maximum of which the jury convicted you (in the case,  any factor that can raise your sentence above the max of 10 for possession)  becomes a separate crime and NOT a sentencing factor.  

Apprendi v. New Jersey:  P fired shots into the home of a black family that had recently moved into an all-white neighborhood.  He was arrested and admitted that he was the shooter.  During questioning he stated (he later retracted) that even though he doesn’t know the occupants, “b/c they’re black he does not want them in the neighborhood.”  P was sentenced to 12 years for 2nd degree possession (5-10 years) but the trial judge found by a preponderance of the evidence that the crime was motivated by racial hatred.  NJ’s hate crime law imposes an extended term for racially motivated crimes (10 - 20 years).

(MAJORITY:  Stevens, Scalia, Souter Thomas, Ginsburg) Other than the fact of prior conviction (Almendarez-Torres), any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury and proved beyond a reasonable doubt.  It is unconstitutional for a legislature to remove from the jury the assessment of facts that increase the prescribed range of penalties to which a criminal defendant is exposed.  It is equally clear that such facts must be established by proof beyond a reasonable doubt.  The Court states that certain sentencing elements that increase the penalty for a crime beyond the statutory maximum are not sentencing elements in the traditional sense and should instead be submitted to the jury as if it were an element of the crime.  

(DISSENT: O’Connor, CJ, Kennedy, Breyer)  Court has long recognized that not every fact that bears on D’s punishment need be charged in an indictment, submitted to a jury, and proved by the government beyond a reasonable doubt.  

· Pointless Decision: The argue this decision is pointless b/c NJ can just change its statute to INCLUDE the hate crime extension:

1. Ex:  Instead of having 2 statutes:  (1) possession only getting 1-5 years and (2) a hate crime enhancement of 10-20 years, NJ can just change their possession law to be 1-20 years!  This wouldn’t violate the majority’s reasoning. 

a. Majority Counter: NJ is not going to want to change their law for possession for up to 20 years - too high a boundary. People will protest it, it will be difficult, etc.

2. Ex: Also, can structure their statute like McMillan which the Court approved:  give the judge judicial discretion within the bounds of the sentencing range.
· O’Connor’s Argument:  This decision is dangerous b/c NJ is not an outlier state – MANY states have sentencing structures like them.  Thus, under Apprendi EVERY criminal who was convicted under laws like NJ files a petition to have their conviction turned over.
1. Retro-Activity:  Most new rules are not retroactivity.  Even if there was the most glaring error, it does not apply to cases that are final.  Some people want this to be retroactive!  So far the Court has said no EXCEPT in a related context in Ring v. Arizona:  The jury found Ring guilty and the judge determined if he got a death penalty.  The court said this is not good – the jury needs to decide on the death penalty.  
McMillan v. Penn: The punishment for the crime found by the jury was 1 – 10 years.  If it was committed with a firearm, you get AT LEAST 5 years.  The jury finds that you did it (beyond a reasonable doubt) but the JUDGE finds that you did it with a firearm by a preponderance of evidence.  So the jury puts you in the 1-10 range and the judge puts you in 5-10.  The Court says this is okay – even after Apprendi (O’Connor doesn’t buy it).

Almendarez-Torres:  What happened here is effectively the same as Apprendi but the thing that raised his sentence was the fact that he was previously convicted under similar crimes.  Under strict formal reading of Apprendi – this would be a problem b/c the jury is NOT finding that he was convicted of previous crimes, the judge finds it. What distinguishes this case is that the jury didn’t have to find his previous convictions b/c he admitted it.  Now the Apprendi rule just treats previous convictions differently - The jury has to find stuff UNLESS it deals w/  previous crimes.  Why?  Doesn’t seem like your previous convictions are at issue – they are proven facts where you have already received due process of law. 

Harris:  Only 4 justices after Apprendi were willing to say that McMillan survives Apprendi – and it was only the Apprendi dissenters!  4-1-4 was the decision.  The majority was lying when it said McMillan stood – only the Apprendi dissenters said it survives.  The only person who thinks they can coexist is Justice Breyer who WROTE the sentencing guidelines!  O’Connor also worried about the fact that the entire system of federal sentencing guidelines would fall apart if Apprendi is the rule!

SENTENCING DESIGN
V. SENTENCING DESIGN I

What came before and why would there have been a need for them?  

· Traditional Method: The traditional way of American sentencing was giving the trial judge a great amount to of discretion.  He would have a range and could decide, on any number of basis, how many years you get.  This discretion was – by and large – un-reviewable. Two things stopped appellate courts to review:

1. (1) No requirement for trial judges to record or state their reasons for sentence.

2. (2) Even when trial judge would say I think you need to go to prison for XX years b/c you’re not repentant, even if this were reviewed – the AC applied an abuse of discretion analysis as to the facts AND the relevance.
Disparity is the Problem:  The REAL problem with leaving sentencing up to judges is that it lead to too much disparity.  Someone would rob a store and get 5 years and some other person robbed a store and got 8 years.  
· But what is the real problem with disparity? Why is it preferable to give them both 7 years?

1. Problem with notice:  If people plan their criminality by how much time they would get, wouldn’t it be great if they could look it up? 
2. Basic Fairness: you might get more sentence then you deserve.  The system presumes that there are more judges that would give “5” years over “8” years.  
a. But are All Things REALLY Equal:  In order to have a sense of sentences being dipartite, you have to have a sense of all things being equal.  They both robbed a store and took $100 dollars but maybe it is different if one robbed many stores before, or robbed a store b/c the owner was black, or robbed a check-cashing place. Etc.  If you really knew all the facts, judges say you really wouldn’t see disparity!
i. But if you don’t know what it is, WHY take a judges word for it?  
3. Getting rid of racial disparities was one of the main reasons for moving to the sentencing guidelines.
Creation of the Guidelines:  Separation of Powers Dispute over the Sentencing Guidelines.  Congress passes a statute authorizing the formation of a sentencing commission.  It was made up of representatives of several of the branches – cross branch commission (judges, congressmen, reps, etc.).  
· They were charged with coming up with the sentencing guidelines but after they did such, congress did NOT have to approve it!  The commission could change them as well as Congress.  Congress can change them but they still don’t have to approve them.  

How the Guidelines Work:  (1) Start with a base level offense looking at chart which compares “base levels” assigned to your crime v. your particular criminality (prior offenses).  (2) Add specific (to your crime) aggregating factors and general enhancement factors to the initial base level.  (3) the judge then looks to mitigating factors that reduce your base level. 

· Under USSG §5H1.6, the sentencing commission has put into the guidelines factors that should increase/decrease your sentence.  The decreasing factors most famously include helping the authorities.  Also include acceptance of responsibility (i.e. if you plead guilty).  These are explicitly written into the sentencing guidelines.  But NOT EVERYTHING is explicitly written in them and judge may choose to DEPART from the guidelines.

DEPARTURE FROM GUIDELINES:  There are FOUR kinds of departures:

· (1) Forbidden:  the guidelines can’t explicitly say, “there shall be no departure for this.”  Not matter what the judge wants to do, the guidelines. 
1.  Ex:  Rotten social background, etc. is an example of forbidden departures
· (2) Unmentioned:  The sentencing commission maybe never thought of them, etc.  The sorts of things that are unusual.
1. If something is unmentioned (this is becoming less and less as the commission observes what judges are doing) the question you have to ask is does the factor take the crime out of the heartland? Does the thing that the commission didn’t mention make the crime so different then other instances of bribery, that it would not be fair to think about it as normal bribery?
Judges LOVE this provision!! They departed under this a lot in the beginning. But NOW the Appellate Court just strikes down the departure on review by saying , the crime is STILL in the heartland!

· (3) Encouraged:  Please take these factors into account unless they are already taken into account in the crime.  Only a handful of these compared to discouraged factors.

1. Ex: Death of the victim - If you bribe someone and they die from the stress of it, the commission wants to you take it into account if not already thought of as a normal result from bribery.  
2. But if it is taken into account, it must be to an exceptional degree.  If not taken into account – then you look to see if it is out of the heartland of the crime?  
· (4) Discouraged: the commission thinks in general that you really shouldn’t be using this kind of factor.

1. This is what is going on in Johnson.  The judge is using a provision that is mentioned, but discouraged in its used.  

2. The commission thinks these factors should not ordinarily be used.  They are saying NEVER but they have thought of it.  

3. **When a factor is discouraged the question you must ask is; Is that factor present to an exceptional degree?**
a. But this is VERY subjective!!  If the idea of the sentencing guidelines is to eliminate or reduce sentencing disparities – then doesn’t this factor just reintroduce all the risks of traditional sentencing?!?!

b. Breyer Would Say…Even though there is subjectivity built under the guidelines – it is different.  The judge now has to EXPLAIN what he is doing and thus opens himself up to APPELLATE REVIEW.
i. Johnson is exactly the sort of case you NEVER would have seen before b/c this was all under the discretion of the judge.  
United States v. Johnson:  Purvis, a payroll clerk decided to steal money by inflating paychecks.  Johnson joined.  In return, Johnson and Purvis received kickbacks from the employees amounting to $89,222.  In sentencing Johnson, the judge used the base level offense for bribery (10) and added levels until she ended up at 23.  But the judge subtracted 10 levels b/c she was responsible for upbringing 4 young children.  This reduction for taking her family circumstances into account was contested by US b/c based on USSG policy, “family ties and responsibilities…are NOT ordinarily relevant in determining whether a sentence should be outside the applicable guideline range.  But the USSG also said that ordinarily family circumstances do not justify departure, but extraordinary family circumstances may.  The court finds that the departure from the guidelines is okay b/c Johnson faced extraordinary family circumstances.
b. PRIOR OFFENSES:  This is heavily taken into account in the sentencing guidelines. It is a structural element of the guidelines where people’s sentences can be tripled!!   Why does it play such a big role?
· Deterrence: you need to punish habitual criminals MORE b/c one thing you know about them is that the first punishment didn’t deter them.  
· Getting Repeat Criminals Off the Streets:  even if you think they’re not deterrable – once they committed a certain amount of offenses, you just don’t want them around anymore.
1. **NOTE**There are also departures for criminal history – the judge may say your criminal history isn’t too bad and shouldn’t be too aggravating.
2. People think that prior history is given more weight in the guidelines then judges were giving it before hand – bad or good?
c. Have the Guidelines Improved Anything:
· (1) As bad as it is to leave these decisions up to judges, it seems WAY WORSE to leave this up to guys in a conference room!  

1. The judges actually face the people and have gut checks that tell them, this person is not a level 23 person.  

a. Maybe this is the reason for the guidelines - Judges were being too lenient.  

· (2) Maybe you don’t have to take them as a whole:  Although they have unnecessary complexity, what’s good about them is that they have the potential for appellate review.
VI. SENTENCING DESIGN II

a. Cases in Order: Mullaney, Patterson, (Jones), Apprendi, Blakely, Booker/Fanfan

· What was Blakely a challenge to? 

1. Not a challenge to the federal sentencing guidelines – it was a challenge to WA state guidelines.  SC invalidated the WA state guidelines but not the federal ones…no one knew what to do!

b. Should the rule in Apprendi mean that the federal sentencing guidelines be invalidated?  
· What is the rule in Apprendi:  All elements or factors that increase the sentence beyond the statutory maximum must go to jury w/ the exception of previous crimes.
c. Apprendi was NEVER thought to invalidate the sentencing guidelines. Why?  

· What obvious thing does the rule in Apprendi miss when it comes to the Federal Sentencing Guidelines.  EXAMPLE:  

1. Statute (1): Congress makes a law making it illegal to sell crack. 

a. The sentence is between 10-30 years
2. Statute (2): Congress passes statute (2) which asks for the creation of sentencing guidelines.  

a. Thus the sentencing commission makes some which states that if you have between:  

i. 0-100 grams of crack, you get 10-15 years.  

ii. 100-150 grams of crack, you get 15-20 years.  

3. Following the rule in Apprendi, if the judge finds that you have 120 grams of crack, would this be unconstitutional? 

a. It doesn’t seem so b/c the statutory MAX is 30 under statute (1).  Whatever fact the judge found did not increase the sentence beyond the max!  It was understood that if the guidelines gave 35 years for selling, it would violate Apprendi and this wouldn’t be allowed!  All the guidelines did was fine-tune the sentencing under statute (1).  So why is this WRONG! 

· The judge is in fact finding a factor that is increasing your sentencing BEYOND the statutory max!  This is what the SC said in Blakely!

· The argument is that the guidelines are part of the statutory maximum TOO!  Instead of the maximum being 30, which is articulated in the general statute, it is the MAXIMUM allowed in the guidelines that count!

d. Why don’t these guidelines seem like statutory maximums:

· The guidelines were created by the sentencing commission, THEY ARE NOT STATUTES!  But this is very formal.  Is there a more real reason?

1. They’re not a full legislative enactment - If the purpose of Apprendi is to enable people to debate the purpose of the statute (go to Congress and fight big sentencing ranges), can’t adopt this thinking for the guidelines b/c the commission is not a publicly responsive body.  Who would you complain too?

e. Breyer’s Opinion:  Breyer says the guidelines are fine b/c the guidelines follow the way judges have always done things.  They sit and determine how much drugs you have, etc.  They cannot possibly be unconstitutional. The majority says things are NOT like they use to be: 

· Judges are NOT under the guidelines doing what they always did.  They are following the sentencing guidelines!  Why does this matter – they are RIGID RULES!

1. The majority in Booker is careful to point out that a judge’s ability to depart from the guidelines is heavily constrained.  There is a whole elaborate structure as to when you can depart.  Judges may have been finding facts but they were mitigating or increasing sentences b/c of the circumstances of the act.  Today, the judges are really just following a statute!
f. Why Would the Guidelines Be Unconstitutional:  Why does it matter constitutionally if the judge is giving you a sentence that is very rigid and statutory or a sentence that under the judge’s discretion:
· Ex:  University of Michigan (undergrad) v. U of M law school and the different regimes for affirmative action:  
1. Undergrad was using a formula (unconstitutional) and the law school was using full discretion – a guy thinking in a room thinking about your application, including your race (constitutional).  The judge and the administrator at the law school are being fair to you b/c they are THINKING about everything.  They are thinking about you in totality – not just plugging and chugging!  

2. The Undergrad system is inherently unfair b/c it is rigid.  As long as it is individualized and hidden behind the curtain of non-explanation, it is okay…but is this really fair?  

a. Wasn’t the PURPOSE of the sentencing guidelines in the first place  to get RID OF DISPARITY!  That individualized sentencing was unfair!  
United States v. Booker:  Booker was convicted by a jury of possessing with intent to distribute at least 50 grams of cocaine base, for which a federal statute prescribes a minimum sentence of 10 years and a max sentence of life. At sentencing, a federal district court judge found by a preponderance of the evidence that D (1) had distributed 566 grams over and above the 92.5 grams that the jury found and (2) had obstructed justice. Under the federal sentencing guidelines, the judge’s additional quantity finding increased D’s base offense level from 32 to 36. The effect, together with that of the enhancement that the guidelines prescribe for obstruction of justice, was to place Booker in a sentencing range of 360 months (30 years) to life. Booker appealed, challenging the sentence on the ground that the federal sentencing guidelines violate the 6th Amendment insofar as they permit the judge to find facts that determine D’s sentencing range. The 7th Circuit reversed, holding that the federal sentencing guidelines, as applied in this case, violated the 6th Amendment as interpreted in Blakely.

g. HOW THE JUSTICES FALL:

· MAJORITY:  They say the guidelines are unconstitutional b/c mandatory – make discretionary

1.  JPS, AS, DHS, CT, RBG

· DISSENT: They say the guidelines are unconstitutional b/c violates 6th amendment – make juries decide

1.  SOC, SGB, AMK, CJ 

· REMEDY:  Largely crafted by those who don’t even like the results!

1.  SOC, SGB, AMK, CJ, RBG (WTF is up with RBG? Pick a side!)

h. HOLDING?  Three solutions posed, only one followed:

· (1) What the Government wants the Court to do

1. Don’t overrule the guidelines but if you do it, they want it done in the following way…

a. They only want the court to invalidate particular problematic things – not excise the mandatory language:

i. Ex:  Assume the guidelines say you MUST decrease the sentence by 2 points for substantial assistance to government. Under the majority’s solution they would just read this as a suggestion – “you may decrease” not you “must”.  But everyone tends to assume that the decreases are okay – they worry about the increases only! They assume decrease do not violate Booker and Fanfan
ii. If you take the gov’t suggestion, you would HAVE to decrease but only suggested that you increase.  This puts a heavier thumb on the scale for lighter sentencing.  

· (2) What the dissent wants to do

1. The Blakely-ization, or Apprendi-ization of the guidelines.  Want 6th amendments inserted within the guidelines.  Juries determine WHOLE sentence.
· (3) What the COURT ACTUALLY DOES
1. They get rid of the mandatory requirement of the guidelines so ALL the guidelines are now discretionary
a. Ex:  Jury finds you have crack, judge looks at the guidelines to see what they suggest, not require.  Judge determines sentence, who reviews?  Judge reviews for “reasonableness,” not abuse of discretion.  They will leave your sentence unless it is unreasonable.
2. The Remedy Majority Believes their solution deviates LEAST from the original intent of congress.  
a. They believe Congress would have preferred their way of doing things over no sentencing guideline at all or the dissent’s suggestion of the jury determining sentencing guideline issues.  WHY CAN’T JURIES DO IT LIKE THE DISSENT WANTS?
i. (1) The jury couldn’t possible take certain things into account b/c sentencing depends on things that happen during and after the trial.  The jury is charged before the trial so they can’t take this into account.

ii. (2) IT is hard enough for the jury to figure out whether the guy did it, but to quantify the degree of loss (i.e. for white collar crime – how much loss to the shareholders is very hard to determine).  

i. (3) Jury will use their discretion to nullify!  The more power you give the jury, the more power you give them to play with the sentence.  
