Criminal Law Checklist

Principle of Legality – before ∆ can be convicted and punished for engaging in some conduct, that conduct must be prohibited by statute; “nullum crimen, nulla poena, sine lege” (no crime without law, no punishment without law)

Rule of Lenity – must construe crim. statutes strictly, but resolve ambiguity in ∆’s favor (MPC does not adopt rule of lenity – addresses “fair import of terms”)

“Void for vagueness” – law must be sufficiently clear so that people of ordinary ability know what conduct violates the law; addresses Due Process concerns (5th Amend. for federal law; 14th Amend. for state law)


- clearly set forth what penalty can be imposed?


- too much room for discretion?

- 2 statutes that describe same conduct but offer two penalties OK if ∆ has notice of range of punishment

Ex post facto - the legislature cannot criminalize conduct that was legal when committed; cannot retroactively increase severity of ∆’s crime and its penalty. 

Burden of proof - “beyond reasonable doubt” for crim law.

Utilitarians: incapacitation, deterrence, rehabilitation (proscribe “good” society benefits by punishing ∆)

- deterrence meaningless without accurate notice of forbidden conduct and consequences; felicific calculus

- specific and general deterrence -> depends on threat of punishment

- incapacitate b/c ∆ has rejected social norms and shows willingness to do so again (predict recidivism?)

- rehabilitate until ∆ has renounced further crime (“change” into someone who abides by social norms)

- generally considered to be forward-looking (find some good in ∆’s bad conduct)

- depend on mens rea to ensure ∆ needs treatment (for example, only those thinking about possible penalties can be deterred)

Retributivists: punish only if person is blameworthy and made immoral choice in committing criminal act; demand punishment be proportional to the actual harm committed

- impose punishment even w/o utilitarian purpose (also, “right to punishment”)

- morally blameworthy? Only blameworthy if freely acting/freely making bad choice!

- depend on mens rea to demonstrate this moral culpability…exercise of free will in making bad choice.

Common Law Mens Rea: (intent, knowledge, recklessness)

Traditional mens rea: truly immoral state of mind

Statutory mens rea: the mental state required by statute (focus on mental state at time of relevant actus reus!)

Transferred intent – the intent may transfer between victims but not between types of harm (intending to hit X, but hitting Y, so the intent transfers to Y) (See Regina v. Cunningham)

Oblique intent – treat ∆ as though he intended to do the harm that resulted; presume that harm was practically certain to happen if ∆’s had reached his intended goal. Some modern courts treat this is “knowingly” (need only know result is practically certain), it’s not really intention but close to intention.

Specific Intent – offense specifically designed to reach a result (often have “with intent to” in statute)

General Intent – any crime that requires mens rea and no special or specific intent. 

Willful Blindness - ∆ “knowingly” ignores strong possibility. “Just don’t tell me what it is!” 

** no defense under mistake of fact if ∆ has been willfully blind to circumstances….treat as though he knew the relevant facts!! Retained in MPC [§2.02(7)]
Recklessness – conscious decision to ignore a risk, of which ∆ is aware, that a bad result is likely to occur or that a fact is present (knows of risk but subjectively chooses to proceed anyway!).  

Criminal Negligence (common law) - failure to take minimal risk; departure from what reasonably prudent person would do

Elemental Analysis – method of statutory construction where mens rea word applies to every significant part of statute. 


- Supreme Court uses this to analysis of federal statutes (X-Citement Video)

- Supreme Court uses “knowingly” as default if federal statute is silent on mens rea element (Staples) 


- only applies to federal statutes and federal courts!!

Model Penal Code Mens Rea: (purposefully, knowingly, recklessly, negligently)

MPC Elemental Analysis – identify elements (those related exclusively to venue, jurisdiction, SOL) and material elements (those connected to the harm, the evil to be prevented by statute)

Material elements - conduct, attendant circumstances, and result

** culpability required toward any and every “material element” but not any “element”

** if no kind of culpability is prescribed by law, it is established that ∆ is guilty if he acted purposefully, knowingly, or recklessly! [MPC §2.02(3)]
Purposefully – treated similarly to CL “intent”; retains transferred intent (causation) and “with purpose to” as equivalent to “specific intent” element

Knowingly - ∆ knows that result is practically certain to occur; concept of willful blindness retained in MPC such that ∆ “knows” if aware of high probability that some material element exists. [§2.02(7)]

Recklessly – risk ∆ foresees and consciously disregards is substantial (of really importance) and unjustifiable

Criminal MPC Negligence – wanton or culpable negligence; gross failure to recognize substantial and unjustifiable risk (in other words, a gross deviation from standard of care exercised by reasonably prudent person)

Mistake

Mistake of law – “ignorantia lex” - ignorance of law is no excuse. Assume people should know the law and not act until they do, so no excuse possible when mistaken about relevant law (ignorance of law as it applies to ∆’s situation). True for both CL and MPC!!

** But, Supreme Court in Cheek said even unreasonable mistake of law could negate liability if relying on word of others regarding applicability of law to you (∆)! Statute in question address “willfully” though, which is like specific intent, 

Ignorance of law - generally not excuse to be completely ignorant of the law

** but Supreme Court in Ratzlaf said ignorance about reporting requirement for amounts over $10,000 negated the “willful” component of ∆’s actions. First sign of movement toward acceptance of ignorance of law as excuse in some limited situations. 

Specific Intent Crimes and mistake – any mistake of law, no matter how unreasonable, will be valid defense to specific intent crime (negates “intent” element)

Reasonable reliance – Under MPC, valid defense if ∆ reasonably relied on official statement of law or interpretation of law by “officer or body charged by law with responsibility of interpreting/enforcing law defining offense”

** ∆ must prove reasonable reliance by preponderance of evidence (unlike affirmative defenses, where prosecution must disprove beyond reasonable doubt)!!

Mistake of fact – an honest, reasonable mistake as to fact relevant to crime will be valid defense. But honest but unreasonable mistake is NO defense at all. 

Mistake of legal fact – mistake regarding word or phrase that is defined by law in a particular way. If viewed as legal mistake, no mistake will exculpate. If viewed as factual mistake, mistake may exculpate if reasonable!

Mistake of fact under MPC – [§2.04(1)] ignorance/mistake as to fact is defense if it negates the purpose, knowledge, belief, recklessness, or negligence required to establish material element of offense!

Strict Liability

Under CL, if there is a mens rea word, it applies to all material elements. If there is no mens rea word, SL can apply under “greater crime” theory and will NOT apply for any offense carrying harsh penalty or for common law crime. 

Under MPC, if imprisonment is possible, the offense cannot be strict liability. SL only possible for “violations” which impose only monetary sanctions.

** the MPC rejects “greater crime” theory: mistake is not a defense, but can reduce offense and punishment to crime for which ∆ would be guilty if things were the way he understood them to be

Causation

Under CL:

- cause in fact? (but-for causation)

- if yes, was social harm that resulted foreseeable? If yes, ∆ caused result

- if yes but there is intervening cause, was intervening cause foreseeable or reasonably related to ∆’s conduct?

- if yes, dependent intervening cause does not break chain of causation and ∆ is liable for result.


- same foreseeable harm results but in unexpected way


- reasonable medical treatment 


- preexisting medical condition


- foreseeable human action (i.e., police officer attempting rescue)

- if no, independent intervening cause does break chain of causation is ∆ is not liable for result. 


- grossly negligent or reckless medical care


- irresponsible human agent 


- unforeseeable human action (i.e., victim of financial crime committing suicide)

Under MPC:

- cause in fact? (but-for causation)

- if yes, was result different from that intended or contemplated by ∆? If no, no further analysis needed - ∆ is guilty. 

- However, even if harm that results is same as contemplated/intended, fact-finder may find the mechanism that caused the harm was too coincidental or unexpected to impose liability. Too unforeseeable? 

- For purpose/knowing crimes: if yes, was different person or property harmed –or- was result lesser harm than contemplated?

- if yes, ∆ guilty under “transferred intent” theory. 

- For reckless/negligent crimes: same analysis. 

Murder

Must include: be sure to apply mens rea to attendant circumstances and result (other possible victims? Was ∆ aware of them and have intent to kill them too?)

Under CL: murder requires malice aforethought (1st degree if premeditated, 2nd degree w/o premeditation) or abandoned/malignant heart; manslaughter for homicide w/o malice (voluntary or involuntary)

- premeditation: in majority of CL states, “twinkling of an eye”, in minority of jurisdiction, need a little more. 

- deliberation: “weighing with a cool head” required in some jurisdictions


- intent to kill


- intent to cause GBH


- abandoned and malignant heart (heat of passion)


- felony murder

Under MPC: no degrees of murder (no gradations). Murder if homicide done with purpose, knowledge, or recklessness when ∆ subjectively recognizes risk and shows extreme indifference to that risk. Recklessness treated like “malignant” heart killing (extreme emotional disturbance).  

Felony Murder

Under CL: “any death occurring during the course of a felony is murder”; must be done during the felony; must be inherently dangerous felony (in abstract or as perpetrated, depending on jurisdiction); some courts require killing be “in furtherance” of the underlying felony. No mens rea necessary as to the killing. 


** merger: predicate felony must have purpose other than inflicting harm


** using victim as a shield will qualify for FM in nearly all jurisdictions


** unclear if drug transactions qualify as inherently dangerous in abstract. 

Under MPC: predicate felonies limited to robbery, arson, burglary, kidnapping, or felonious escape; also, ∆ can rebut presumption that he was reckless as to possibility of death. 

Manslaughter

Voluntary manslaughter: killing done suddenly, in the heat of passion, after adequate provocation

- words alone are generally not sufficient adequate provocation – but confessions of adultery or taunts about sexual potency may be enough


- finding spouse engaged in adultery


- objective test: legally adequate provocation is anything that would cause the reasonable man to act in passion


- RPP can now resemble the defendant more (juries consider age, gender, physical stature, etc…)


- any cooling-off period can negate claim of voluntary manslaughter – left for jury to decide

Involuntary manslaughter: killing that is “merely” reckless (but not with depraved mind) or “criminally negligent”; death that occurs in the commission of a misdemeanor is treated as involuntary manslaughter (similar to FM rule) but misdemeanor has to have causal relation to the injury!

Manslaughter under MPC: “any killing which would otherwise be murder” if done under extreme emotional or mental disturbance for which there is reasonable explanation. 


- no cooling off period limits


- any impetus is sufficient (not limited to legally adequate provocation)


- reasonableness to be determined from perspective of ∆ under the circumstances as he believes them to be

	
	Intended killings
	Unintended Killings

	Murder
	With intent (premeditation, deliberateness, and willfulness)

With intent but without premeditation

(purposefully or knowingly)

(Malice aforethought)
	Recklessness (under circumstances manifesting extreme indifference to human life) (Depraved heart)

	Manslaughter
	Without intent but with extreme emotional or mental disturbance) 

(Heat of passion)
	Reckless (reckless) 

(Culpable/gross negligence)

Not reckless (criminal negligence)

(Culpable/gross negligence)

Vehicular homicide

(negligent homicide – tort negligence)

(not actually in MPC but applied in all jurisdictions by statute)


Italics: language of MPC; bold: common law language.

Solicitation

Under CL: if ∆ has acted with the specific intent that another person commit a crime and have enticed, advised, incited, ordered, or otherwise encouraged the person to commit the crime. 


- actus reus met by words, mere presence, or applauding/cheering


- use of innocent agent negates solicitation but makes an attempt!!
- true legal impossibility is a defense to a charge of solicitation (not encouraging someone to do something that isn’t a crime?)…but factual impossibility is NO defense
- unclear if actor can have change of heart and avoid criminal responsibility

Under MPC: if ∆ acts with purpose of promoting or facilitating its commission he commands, encourages, or requests another person to engage in specific conduct that would constitute crime or attempt (can only convict w/ 1 inchoate crime under MPC!!)


- high mens rea -> purpose


- actus reus met by command, encouragement, or request [MPC §5.02(1)]


- same rule for innocent agents as under CL

- only true legal impossibility is defense!! MPC more concerned with dangerous attitude of offender and need to prevent future crime (assess responsibility based on what he thought facts were!!)

- express provision for abandonment [§5.02(3)] – renunciation and prevention of crime

Attempt

Mens rea:

1. Did ∆ act w/ same mens rea required by the crime attempted?

2. CL:  Did ∆ also intend to commit the act, cause result, and same circumstances as attempted crime?

3. MPC: did ∆ have 


a. purpose to do all conduct elements of target offense?


b. purpose to cause result? (or belief he would cause result?)


c. same mens rea toward circumstance elements?

Actus reus:

1. CL: did ∆’s act satisfy the applicable test:


a. “last act” - ∆ did everything he could do and result is now beyond his control


b. “equivocality test” – reasonable people (observing only conduct) would conclude criminal purpose


c. “proximity test” – did ∆ come close in space and time to completing the offense?

d. “probable desistance test” – did ∆ start a chain of causation sufficient to result in commission of target offense unless prevented by another person or event?

2. MPC: Did ∆’s behavior strongly corroborate his criminal purpose and indicate substantial step toward completion of target offense? [MPC 5.01(1)(c) & (2)]
Abandonment: Under CL, only if ∆ changes mind through genuine remorse. Under MPC, need complete renunciation (complete and voluntary) and prevention of crime. 

Legal impossibility: only true legal impossibility is defense under CL and MPC [§5.01]
Factual impossibility: no defense. Under MPC, treat ∆ under facts and conditions as he believed them to be!! [§5.01]

Self-defense (Justification)

Requires: threat of imminent, unlawful (serious) bodily harm, where there are no available alternatives to ∆ except use of force. Some courts additionally require non-culpability on part of ∆ in bringing about situation. 

Retreat: retreat is generally required unless ∆ is at his home, is otherwise unable to find safe retreat

Retreat under MPC: [§3.04] retreat required before deadly force is used but only where ∆ knows he may retreat in complete safety

Evidence: characteristics about aggressor may be admissible if they go towards determining the reasonableness of ∆’s response to the perceived threat (objective standard)

Mistake: Under CL, ∆ can be mistaken in his belief that harm is imminent as long as the mistake is reasonable (unreasonable -> imperfect self-defense that knocks down charge but is not complete defense)

EXCUSE IS PERSONAL TO THE ACTOR!! ONE ∆’s EXCUSE DOES NOT APPLY TO ANOTHER!

Remember this and mention it on exam!!!
Insanity (Excuse)

Generally: in most jurisdictions today, ∆ must carry burden of persuasion and doubt is resolved in favor of responsibility for crime


- Not Guilty By Reason of Insanity (confinement for treatment; generally receive longer “sentences”)

- first figure out if ∆ had mens rea and actus reus for crime itself (intend to kill a person?), then apply the tests!
- remember to consider utilitarian and retributivist goals…can people like ∆ be deterred? Are they morally blameworthy?

- psychopathy excluded – cannot raise insanity defense if “disability” is abnormally manifested only by repeated criminal or otherwise anti-social conduct (would be inconsistent w/ theory of excuses available to exculpate blameless offenders!!)

Must include: Did ∆ know it was morally or legally wrong?!

Must include: if ∆ not guilty by reason of insanity, this excuse is personal to him!!

Competency to stand trial: ensures ∆ can participate in his own defense; common law, Constitution, and MPC [§4.04] all require ∆ is competent; burden of proof for competency falls on ∆ by POE.

M’Naghten Test: ∆ excused from crim. responsibility if, as a result of mental illness at the time of the crime, he was laboring under defect of reason and did not know what he was doing or that it was wrong (“defect of reason” not required in modern test).


- impairments: out of touch w/ reality, delusional belief system, inability to gauge appropriateness of behavior


- used in many jurisdictions

Irresistible Impulse Test: addition to M’Naghten test, applies when mental illness produced “irresistible impulse” to act (severe volitional impairment) 

- see mental illness as taking away power to choose as well as knowledge of what is right/wrong

***don’t forget to look at this if discussing M’Naghten test!! Must satisfy both!

MPC/ALI Test: ∆ is not responsible for crim. conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality [wrongfulness] of his conduct or to conform to requirements of law. [MPC §4.01(1)]. 


- requires a minimum degree of impairment


- excludes psychopathic/sociopathic personalities and those simply w/ extensive criminal records

- test criticized for being too broad (not requiring absolute dysfunction as result of mental illness) and ignoring fact that it is difficult to gauge someone’s capacity for self-control or extent of impairment

Federal Insanity Test (applied in all federal prosecutions after Hinckley): [18 USC §17] affirmative defense that at time of commission ∆, as a result of severe mental disease or defect, was unable to appreciate the nature and quality or wrongfulness of his acts. Otherwise, mental disease or defect is no defense. 


- tougher than MPC or M’Naghten b/c ∆ must suffer from “severe” mental disease or defect


- drops “lacks substantial capacity” language of ALI -> closer to M’Naghten in that respect


- NO CONTROL PRONG!! All about cognition!


- some ALI jurisdictions have cut back and adopted the federal insanity test

Guilty But Mentally Ill: can raise this in states that have abolished insanity defense or in jurisdictions where it is an additional possible verdict; generally gets same sentence (including death penalty) but will be examined by docs before going to prison -> if really crazy, will go to criminal mental health facility instead!  **not available in all jurisdictions, but may be good alternative for the exam!!
Diminished Capacity (Excuse)

- first see if ∆ meets any insanity tests (appropriate for jurisdiction); if not, may raise diminished capacity defense (not insane but mentally ill!)

- will not work for conspiracy or solicitation unless negates intent to form the agreement or enterprise!!

MPC: rule of evidence, permits psychiatric evidence of mental disease or defect to be admitted when relevant to negate mens rea of any crime

CL (many jurisdictions): rule of evidence, gov’t or ∆ may introduce evidence that logically tends to establish or negate a mental state of charged offense; some limit only to 1st degree murder or specific intent crimes

Infancy (Excuse)

Under CL: some states have minimum age requirements (anyone under that age considered incapable of committing crime, usually 7yrs). Older children (7-14) are presumed incapable, but this is rebuttable by evidence (prosecution bears burden of production and persuasion BRD). Some states set min. age limits for adjudication in juvenile courts (which can waive jurisdiction when appropriate)

MPC: no one under 16 yrs can be tried and convicted of crime (defense of immaturity); dealt w/ by juvenile courts. 

Intoxication (Excuse)

Under CL: only able to introduce evidence of voluntary intoxication for specific intent crime (negate mens rea, usually get conviction of lesser included offense).

Under MPC: able to introduce evidence for all crimes if it negates intent, purpose, or knowledge and is relevant to element of crime (NOT recklessness)

Voluntary intoxication: many jurisdictions hold voluntarily intox. individuals to same standard as sober actors (would be unable to use “diminished capacity” defense and enter evidence to negate mens rea)

** habitual & excessive use of intoxicants may cause organic disease that can be basis for insanity defense. Otherwise, intoxication cannot be use to raise insanity defense!

Involuntary intoxication: both CL and MPC allow evidence; must show it made ∆ incapable of knowing his actions were wrong or what he was doing. 

Actus reus: both CL and MPC admit evidence to show ∆ could not physically perform crime (CL) or relevant to “element” of crime (MPC). 

Special affirmative defense under MPC §2.08(4): only if pathological or not self-induced causing ∆ to lack substantial capacity to know criminality of conduct or conform conduct (∆ must prove beyond POE!!). Similar to insanity test. 

Conspiracy

	Common Law
	MPC

	Rationale: inchoate crime and group liability
	Rationale: treated solely as inchoate crime

	Bilateral agreement required
	Unilateral agreement OK   [§5.03(1), (2), and (3)]

	“Unlawful act” may be object of conspiracy
	Only a “crime” (statutory) may be object of conspiracy

	No overt act required.
	Overt act required except for 1st and 2nd degree felonies [§5.03(5)]

	Does NOT merge with target offense
	Merges with target offense unless criminal objectives go beyond particular offenses (if uncompleted objectives remain)

	Specific intent required for all material elements
	“Purpose” required for conduct and result elements; unclear if purpose required for circumstance elements   [§5.03]

	Pinkerton rule applies
	No Pinkerton -> accomplice liability required

	Wharton’s Rule Applies (unless there is 3rd party, more than min. required)
	rejcts Wharton’s rule

	No renunciation (no abandonment)
	Renunciation permitted   [§5.03(6)]

	Withdrawal permitted
	Withdrawal permitted  [§5.03(7)(c)]


Legal and Factual Impossibility: same treatment as for solicitation and attempt

Wharton’s Rule: conspiracy cannot be used to criminalize the agreement that is a logically required component of the substantive offense (when substantive offense requires 2 people to accomplice criminal goal – adultery, dueling)


- third party exception: conspiracy may be used when more than the 2 parties logically required are involved

- MPC rejects Wharton’s rule (instead says a person who can’t be convicted of substantive offense or accomplice liability cannot be convicted of conspiracy  [§5.04(2)])

Immunity: cannot bring conspiracy charge against part of protected class as described in the statute (Gebardi v. United States) (the same limitation applies to complicity)

Federal Courts: bilateral theory

Hearsay exception: statements made before and up to completion of the target offenses are admissible against co-conspirators (will include statements made during acts of concealment). Only exceptions are if there is express agreement to conceal conspiracy or if silence was essential ingredient of conspiracy. 

	
	Common Law
	MPC

	Abandonment
	No defense!!
	Not applicable

	Withdrawal
	Terminate liability by communicating firm intention to withdraw to all co-conspirators in time to abandon target offenses
	Advise all co-conspirators of intention to abandon and take steps to stop plan (alert police, take away weapons, etc…)  [MPC §5.03(7)(c)]

	Renunciation
	Not applicable
	Must thwart success of conspiracy and completely and voluntarily renounce any criminal purpose! [MPC §5.03(6)]


Complicity:

	
	Common Law
	MPC

	Before Crime
	A-BTF: helps or encourages P-1 to commit crime but is not present or near the crime scene
	P solicits another to commit crime, OR agrees or attempts to aid; OR having legal duty to prevent the crime, fails to do so

	During Crime
	P-1: personally commits crime or uses innocent agent (who lacks capacity or mens rea and is forced or fooled)

P-2: helps or encourages P-2 AND is present or near the crime scene
	P personally commits crime or uses innocent agent; OR P aid, agrees, or attempts to aid another in committing a crime

	After Crime
	A-ATF: helps P-1, P-2, or A-BTF after the crime has occurred
	Hindering apprehension or prosecution [MPC §242.3]

	Notes
	
	MPC does not distinguish P-1, P-2, and A-BTF and does not require prior conviction of a P before convicting A

	Mens rea for accomplice liability
	Intent to aid P-1 plus intent that assistance result in the crime charged

Purpose (knowledge) for conduct elements; same mens rea for result element as required for the substantive crime
	the purpose of promoting or facilitating the commission of the offense

2.06(4): For result elements, accomplice needs the same level of culpability that P-1 needs

Unclear for attendant circumstances.

	Actus reus
	Solicitation, or Active assistance, or Encouragement, or Failure to prevent if legal duty to prevent
	D:

(i) solicits the other person to commit it, 

(ii) aids or agrees or attempts to aid the other person in planning or committing it, 

(ii) having a legal duty to prevent the crime, D fails to make proper effort to do so








