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I. The Determination of Criminal Guilt

a. The Requirement of Proof Beyond a Reasonable Doubt

i. Due Process requires that that the prosecution has the burden of proof and must prove all elements of a crime beyond a reasonable doubt.  (Winship)

1. Rationale—reduces the risk of erroneous convictions.  “It is far worse to convict an innocent person than to let ten guilty persons go free.”  (Contrast w/ civil cases, where stakes not as high—only money, not also imprisonment and stigma—POE is standard.  Difference in standard also attributable to differences in purpose—civil cases about allocating losses, and thus errors one way are offset by errors in other ways.)

2. Thus, disutility of wrongful convictions > disutility of wrongful acquittals.

ii. Types of burdens of proof:

1. Burden of production—burden to produce enough evidence to make out a prima facie case

2. Burden of persuasion—burden to convince trier of fact of existence, say, of a defense

iii. What the prosecutor must prove—everything including in the statute as an element of the offense (Patterson)

1. Sentencing factors—all statutory facts (e.g., motive for carrying a weapon) that enhance maximum sentence are elements of the offense and the prosecution must have the burden of persuasion.  (Apprendi)

2. Thus, the burden of persuasion for an affirmative defense may be placed upon a defendant if it is not an element of the crime as stated in the statute

a. Rationale—requiring the prosecution to have the burden of persuasion on all affirmative defenses would provide undesirable incentive for states to abolish those difficult-to-disprove defenses such as insanity.

b. While this would seem to allow states to redesign statutes to place the burden upon defendants of any element they pleased, this is only so if the crime as rewritten is constitutional.  Thus, if a crime w/ elements X+Y+Z is rewritten to be X+Y w/ not-Z being an affirmative defense, this would only be constitutional if X+Y alone could constitute an offense (e.g., labeling the absence of mens rea an affirmative defense against murder conviction would be unconstitutional b/c murder can’t be strict liability).

b. Plea Bargaining

i. Justifications for plea bargaining

1. Prosecutor’s reasons for plea bargaining

a. Odds bargaining—to assure conviction of some offense w/out risking acquittal

b. Cost bargaining—reduce volume of cases to save time/money

c. Justice bargaining—to “do the right thing” and make nuanced judgments about guilt/innocence than can a jury

d. Information bargaining—to obtain information to use against other defendants

e. Relationship w/ defense attorneys—curry favor, develop reputation

2. Defense’s reasons for plea bargaining

a. Odds bargaining—to avoid the risk of conviction

b. Inverse cost bargaining—defendant has right to jury trial, and thus a right to inflict costs on tax payers; willing to lower tax costs in exchange for lower sentence

c. Relationship w/ prosecutors—curry favor w/ the system

d. Money influence—maximize revenue by turning over cases, maintain win-loss “record,” and use settling indigent clients as bargaining chit for wealthy clients

ii. Problems with plea bargaining

1. Innocent defendants necessarily get convicted

a. Ds lack full information (prosecutors bluff)

b. Ds have bounded rationality (quality of defense counsel, defendant likely to be indigent/uneducated, Ds are risk averse to jail time)

c. Bargaining procedure is coercive and high pressure

2. At least the trial system tries to achieve a just result—plea bargaining is often the result of hurried horsetrading rather than thoughtful application of legal rules to known facts. 

a. But it’s not necessarily true that guilt/innocence is a black-or-white question (e.g., negligence, recklessness, reasonable apprehension of attack, use of unnecessary force).  The objective truth of guilt is ambiguous, if it exists at all.  The negotiated plea allows for the flexibility of gray areas.

c. Evidence

i. General rule: evidence that is relevant (probative and material) is admissible unless its prejudicial effect outweighs its probative value.

1. Zachowitz, NY Ct.App.  D went into apartment to get gun after hiss wife insulted.  D went back to insulter and shot him.  Held: Cardozo overturned 1st° murder conviction because trial ct. admitted evidence of several guns D had in ap’t. to show D had dangerous disposition.  State can’t do so b/c evidence tending to unfairly prejudice jury against D w/ no strong probative relation to the charge against D is inadmissible.

ii. Relevant Evidence – Fed.Rule Evid. 401 – Evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

iii. Prejudicial Evidence

1. If the jury is likely to overestimate the probative value of the evidence or

2. If the evidence will arouse undue hostility toward one of the parties.

iv. Past Acts evidence

1. However relevant and probitive it may be, evidence of past acts is not relevant to demonstrate D’s propensity. Fed.Rule Evid. 403

a. Note—only applies to guilt phase, not to sentencing hearing

2. Exceptions:

a. Under Fed.Rule Evid. 404(b):

i. Motive

ii. Opportunity

iii. Intent

iv. Preparation

v. Common plan embracing the commission of multiple crimes

vi. Knowledge

vii. Identity

viii. Absence of mistake/accident

b. RICO—allows use of D’s crimes to show pattern of racketeering activity

c. Sex crimes—considered pattern crimes and thus admissible

i. Justification: sex offenders are recidivists.  Empirical evidence questions this, but not conclusively.  But maybe rule is justified because burden of proof is hard to meet in rape case (it’s a he-said, she-said problem), and so past crimes helps bolster victim’s testimony.  But this isn’t generalizable to all one-eyewitness cases

d. Signature exception—if the evidence earmarks the crime to be D’s work, then it’s admissible

e. Impeachment—If D waives 5th Amendment and testifies, the prosecution is permitted to ask about other crimes in cross-examination.  Goes to show D’s propensity to commit perjury.

v. Hearsay is also excluded (conspiracy exception)

d. The Jury

i. Due process clause guarantees right to trial by jury for all felonies and all “non-petty” misdemeanors (Duncan v. LA).

1. If offense carries maximum penalty of >6mths(not petty.

2. Duncan v. LA, USSC.  Black D convicted by ct. of battery & sentenced to 60 days, w/ statutory max imprisonment of 2 yrs for offense.  Held: D has a right to trial by jury under Due Process clause of 14th Am. (6th Am. only applies to fed’l cases).

ii. Scope of right

1. Usually 12 jurors who must reach unanimous result

2. Nonunanimous jury convictions constitutional if supermajority (e.g., 9-3)

3. Systematic exclusion—if distinctive groups (e.g., women, minorities) excluded from juries, 6th am. violated.

iii. Justifications for jury

1. Protection against oppression—juries provide check on gov’t power

a. BUT—at least judges have to explain and justify their decisions

2. Allows for nuanced judgements—juries provide check on justice of a rule as applied in the individual case.  The law blindly followed as it would be by judges is over-/ and under-inclusive, which nullification can get around

a. BUT—see nullification section

3. Deliberative advantage—12 heads are better than 1

a. BUT—jurors are poor factfinders and weighers of evidence.

4. Jury as “black box”—juries provide lightning rods for controversy; you can always blame the outcome of unpopular decisions on the jury instead of on the permanent court personnel; moreover, jurors can blame it on the instructions they were given

a. But—one-word jury verdicts can be smokescreen for invidious discrimination

5. Community involvement:

a. That the decision to convict is made by a cross-section of the community rather than by a specialized robed justice better realizes the principle that our system of adjudication in criminal cases produces a sense of community condemnation/vindication

b. The jury system is good for jurors—gives them a sense of community

iv. Jury nullification

1. Justification for nullification: it’s precisely what the jury is there for—to make a nuanced judgment, to stretch the law to do justice.

a. Jury decision represents the “conscience of the community.”  Nullification serves as the community’s safeguard against morally unjust or socially undesirable, but legally proper, result (Witherspoon).

b. Nonconviction of the guilty, while it is civil disobedience, it isn’t always lawlessness.  Certain legal concepts are indelibly governed by natural law definitions, and the criminal justice system is the location of much of the overlap.  Where the two are not congruent, acquittal of the guilty can be a call for the reformation of the law (e.g., Zenger, Antigone)

2. Problems w/ nullification

a. While nullification based on the injustice of a legal rule is good, it is far more common for nullification to be based on the status of the defendant.

b. Nullification makes the application of the criminal justice system status-based—blacks get off more than whites, or vice versa.  Only when laws are of general applicability is there equality between persons

c. Nullification “risks the ultimate logic of anarchy”

i. If people were impressed w/ the personal responsibility and did what was the “right” thing to do even if not what the law required, they can still do what is equitable (Louix the Pious).  However, the tendency of nullification is that it gets jurors into speculating about the defendant’s character rather than the case at hand.  In a pluralistic society, this means that it will become racialized, etc.  We don’t want to encourage the balkanization of the justice system into some sort of status-based machine that produces results based upon inputs of questionable relevance.  The proof of that is that ex ante, behind the veil of ignorance, the parties would choose a judge who evaluates cases solely by what happened in the case and irrespective of other qualities of the parties.  In other words, even “good” nullification is “bad.”

3. Law of nullification:

a. If a judge instructs a jury that a it “must” find D guilty if the state proves guilt beyond a reasonable doubt(not impermissible, even though it implicitly denies right to nullify the law.

b. Defense request to instruct jury on right to nullify – Overwhelming rule is that such arguments and jury instructions are impermissible.

i. U.S. v. Dougherty, DC Cir.  Protesters blew up Dow Chemical plant and tried to get jury to acquit for political reasons.  Held: Jury has power of nullification but ct. should not instruct on this power alongside law of case.

e. Defense Lawyers

i. Perjured testimony

1. ABA Code of Professional Ethics—a lawyer shall not use perjured testimony or knowingly offer false evidence.

2. What to do if client informs defense attorney of intent to commit perjury:

a. Persuasion—D’s attorney should attempt to persuade ( not to commit perjury

b. Withdrawal—Non-consequentialist argument that attorney should remain “pure”

i. The consequence is that the client will lie to the next lawyer (or if public defender is attorney who withdraws, it signals to the ct. that client is guilty and a liar).

c. Narrative Statement—allow D to testify in narrative form but don’t argue it to factfinder

i. Sends strong signal to judge/jury that something is fishy

ii. Model Rules don’t suggest this.

d. Disclosure to Court—Inconsistent with atty-client confidentiality and allows client to self-incriminate for both the crime and the perjury.

e. Warning Client of Limits of Confidentiality—Client will choose to lie to his attorney and attorney will be suborning perjury.

f. “Don’t ask. Don’t tell.”

g. Never know you know.  The client could be lying to the attorney as well, or be delusional.  The attorney never knows for sure, 100%!

i. The whole point is that it is the jury, not the attorney, who is supposed to decide guilt.

h. Represent Your Client—Provide client access to the law, and represent him regardless of the law.

i. The adversary system depends upon everyone fulfilling his institutional roles.

ii. Of course, there are limits—maintaining client confidences not a categorical imperative (e.g., where someone else about to be executed for murder client tells attorney he committed).

ii. Unethical tactics

1. Examples: 

a. Kelley Frye Faint – OJ Simpson technique to get D.A.’s to spend money and resources on non-issues

b. Withhold discovery until last minute

2. Permissible in that they are part of a defendant’s right to inflict costs on taxpayers.  Defense attorneys have an obligation to provide a zealous defense for their client—it’s part of defense attorneys’ institutional role.

II. The Determination of Criminal Punishment

a. Punishment is suffering purposely inflicted by the state b/c one of its laws was violated

b. The Goals of Punishment

i. Retribution

1. Retributivism is the view that punishment is justified by the moral culpability of those who receive it.

a. Thus retributivism is backward looking

b. Assumes that people have free will and are justly to be blamed when their actions violate the law

2. As traditionally conceived, retributivism is not solely the idea that “only the guilty are to be punished” – this isn’t what is distinctive about retributivism.  What is distinctive is that the moral desert of an offender is a sufficient reason to punish him.

3. Problems w/ retributivism:

a. Would justify the intentional infliction of pain (punishment) when it doesn’t result in future benefit.

b. It is ambiguous how much punishment to impose—other than to require that it be proportional to the wrongdoing

c. Validates hatred and legitimates anger

ii. Utilitarianism

1. Punishment is itself an evil and should only be inflicted when there is a net social good achieved by doing so (forward-looking)

2. Utilitarian justifications: deterrence, incapacitation, rehabilitation.

3. Deterrence

a. Deterrence can be specific (this D, deciding not to commit future crimes) and general (other persons, contemplating committing crimes and learning of the threatened punishment, and deciding not to do so.

b. Problems w/ deterrence theory:

i. Threat of punishment must be known and credible—runs up against information failure, bounded rationality, and incapacity problems.  Threat of punishment can be (1) certainty of capture or (2) increased severity of punishment.

ii. Certainty of capture believed to deter the best, but empirically, many crimes go unsolved.  Moreover, every criminal, even if he knows that capture right is high “in general,” believes that he is smart enough to avoid capture; otherwise he wouldn’t commit crime (hence, observation that many pockets were picked at public hangings of pickpockets).

1. Increased severity of punishment may actually lead to reduced certainty of capture, because when penalties are severe, public may be unwilling to turn offenders in, prosecutors may be unwilling to prosecute, juries may nullify, etc.

iii. Many criminals systematically under-sentenced (plea bargaining)

iv. Rational-actor model doesn’t apply to certain kinds of crime (e.g., street crimes) as opposed to other kinds of crime (e.g., white collar crime).

v. Ultimately, the main deterrent effect may be through stigmatization of offenders and the law’s influence on social norms
1. People obey the law (1) because of threat of punishment, (2) because they fear disapproval of group if they violate the law, (3) because they generally see themselves as moral beings who do the right thing.  That is, sanctions effect aside, people obey because of (1) compliance produced by normative social influence, and (2) behavior produced by internalized moral standards.  The norms are much more important than legal sanctions (e.g., Prohibition), but sanctions can strengthen (e.g., sexual harassment, drunk driving) or dilute norms (e.g., fornication).  But the law’s ability to shape norms is dependent on its reputation as an institution whose focus is morally condemnable conduct.

4. Incapacitation

a. Incapacitate those who commit criminal acts because they have rejected important social norms and thus demonstrated their dangerousness to society

b. Problems w/ incapacitation:

i. Would permit incarcerating people before they commit crimes at all

ii. Difficult to predict recidivism, thus, it results in systematic overpunishment of offenders

1. such predictions are racialized

iii. Replacement phenomenon in crime—many criminal activities are “market” driven, and so if one supplier of contraband is incapacitated, another supplier will replace him.

5. Rehabilitation

a. Use correctional system to reform the wrongdoer rather than secure compliance; may include psychiatric therapy, lobotomy or academic/vocational training.

b. Problems w/ rehabilitation:

i. Is inhumane: would allow for indeterminate sentencing, or even torture—Torquemada was trying to rehabilitate

ii. Doesn’t take criminal seriously: we have right to be punished and treated as a moral agent

iii. Empirically unsound

iii. Mixed Theory

1. The general justifying aim of the criminal law could be utilitarian, but the general distributive aim is retributivist (i.e., we punish those who deserve punishment, but we punish them with utilitarian, rather than retributivist, goals in mind).

2. But when we think this is so, we find ourselves actually to be pure retributivists:

a. E.g., rapist robber who after conviction but before sentencing (1) has accident that castrates him so he’ll never rape again and (2) inherits $$ so he’ll never rob again.  Further, we could pretend to punish him and no one is likely to find out.  There is nothing in mixed theory that would require his punishment – yet we still think he should be punished.

b. This is the back door to retributivism—we just don’t have a positive explanation of the correctness of retributivism; we can only say that it is better than pure utilitarianism and the mixed theory

c. Sentencing

i. Proportionality

1. Utilitarian view—punishment is undesirable unless it provides net benefit to society (forward looking)

2. Retributivist view—punishment is proportioned to offense already committed, w/out consideration of future harm.

ii. Discretion

1. Multiple sources of discretion—police (in deciding whether to arrest), prosecutors (in deciding what charges to bring, whether to plea bargain), judge (in deciding sentence), parole board (can modify judicial sentence), legislature (in setting range of punishments and defining crimes).

2. Parole Board Authority = indeterminate sentencing

a. Pros

i. Deterrent inside prison—provides incentive to comply w/ prison rules

ii. Prison management—deal w/ overcrowding by releasing the less dangerous

b. Cons

i. Inconsistencies and uncertainties associated w/ discretion undermine deterrence and permit undue leniency

ii. Discretion permits vindictively harsh punishments and invidious discrimination

3. Federal Sentencing Guidelines = determinate sentencing

a. Goal is uniformity, deterrence, individualization to the offender (by taking into account criminal history)—necessarily contradictory

b. Courts may depart from guidelines if ct. finds circumstances “not adequately taken into consideration by the Sentencing Commission in formulating the guidelines (e.g., extraordinary family circumstances, where punishment would unduly harm family—U.S. v. Johnson)

c. Criticisms:

i. Overly rigid; prevents individualization of sentences

1. Legislatures no less about offenders than judges, parole boards

2. Prosecutorial discretion becomes more important

ii. Prevents regional disparities in sentences (e.g., perhaps rural areas need to punish bank fraud more) 

iii. Leads to escalation of sentences and reduced rehabilitation of offenders through restrictions on use of probation

III. Basic Premises of the Criminal Law

a. Requirement of an act

b. Requirement of bad mental state

c. Physical conduct and mental state must concur

d. Only harmful conduct should be made criminal (as reflected in substantive due process notion that a criminal statute is unconstitutional if it bears no reasonable relation to injury to the public

e. If a crime requires not only some forbidden conduct but also some particular result of that conduct, the conduct must be the proximate cause of the result

f. A person who has engaged in criminal conduct may only be subjected to the legally prescribed punishment

g. Conduct is not criminal unless forbidden by law which gives advance warning that such conduct is criminal—nullum crimin sine lege, nulla poena sine lege.

IV. The Required Act—actus reus

a. Overview

i. Voluntary act—criminal law only punishes voluntary action

1. Utilitarian—involuntary behavior cannot be deterred

2. Retributivist—an individual who didn’t choose to do a wrongful act not blameworthy

ii. Omission and legal duty—criminal law generally punishes individuals only for affirmative harms; however, an omission may be a crime if D has a legal duty to act

iii. Punishing thoughts—why not?

1. Empirical difficulties in detecting “criminal thoughts”

2. Deterrence of thought difficult

3. Criminal law is restricted out of respect for individual liberties

4. Morally wrong to punish not acted-upon intentions

b. Common Law

i. Voluntary Act

1. A voluntary act is a movement of the human body that is, in some minimal sense, willed/directed by the actor.

2. Involuntary acts are those over which the individual had no conscious control; e.g., unconsciousness, etc.

a. Reflex/convulsions—no voluntary act

b. Unconsciousness—no voluntary act

i. People v. Newton (D was shot by police and claims his further shooting and killing of another cop was purely unconscious due to shock from injury).  Held: Non-self-induced unconsciousness raised as defense, and so refusal of a requested instruction on the subject is reversible error.

c. Hypnotism—no voluntary act

d. Sleepwalking—no voluntary act

e. Insanity—voluntary act (but insanity defense)

f. Brainwashing—voluntary act (but duress)

g. Habit—voluntary, b/c actor could have behaved differently if paying sufficient attention

h. Duress—only if A physically takes B’s hand and uses it to hit C would there be no voluntary act.  Otherwise, look to justification/excuse.

3. Last act doesn’t have to be voluntary, so long as at least one voluntary act in D’s course of conduct.

a. People v. Decina (epileptic, who knew he was subject to seizures, nonetheless voluntarily drove a car and subsequently killed 4 people when he lost control of car during a seizure).  Held: Even though the actual “act” that killed was involuntary, the earlier voluntary act of getting into car and driving satisfies voluntary act requirement b/c D had knowledge of pending unconsciousness (or risk thereof).

b. Martin v. State (D, while intoxicated, carried out of house to street by police, then arrested for public intoxication—“appear[ing] in any public place” while intoxicated).  Held: a voluntary appearance is a requirement of the statute (“appears”), such that a drunk person who is brought from his home to the highway by police has not committed a voluntary act.

4. Rationale:

a. Utilitarian—cannot deter a person who acts involuntarily.

i. But perhaps we can deter by getting people to take medication or not use a car. Alternatively, we can incapacitate those who might be dangerous.  (Decina)

b. Retributive—in the absence of a voluntary act, there is no basis for social censure

ii. Omission and Legal Duty

1. Omissions don’t give rise to criminal liability w/out legal duty.  Why?  B/c presence of legal duty at least provides “notice” to individuals that they are legally required to act and fail to perform that duty at their peril.

2. Creation of duties:

a. Duty based upon relationship—c/l imposes affirmative duties upon persons standing in certain personal relationship to other persons

i. Parent-child

ii. Husband-wife

iii. Ship’s master-crew/passenger

b. Duty based upon statute

i. A variety of specific duties are prescribed by statute—e.g., to file tax returns and report car accidents

ii. Some duties based upon relationships are codified; e.g., duty of one spouse to provide other spouse w/ necessaries, duty of teacher to report signs of child abuse of their students.

c. Duty based upon contract to provide care—failure to perform a duty created by contract can be sufficient to create criminal liability if there’s a contractual duty to protect or care for others.  U.S. v. Jones

i. However, if contract is unrelated to safety, ct. may be unwilling to impose criminal liability for breach of a contractual duty.

d. Duty based upon voluntary assumption of care that isolates the individual—one who voluntary undertakes to render aid has a duty to use reasonable care in doing so, at least where abandoning one’s efforts would leave the imperiled person in a worse condition

i. Pope v. State—D permitted a woman and 3-mth-old child to stay w/ her temporarily b/c they had nowhere else to live, but didn’t intervene when woman beat her child nor seek medical attention for the child thereafter.  D’s conviction for child abuse reversed, as there was no duty absent a consensual transfer of responsibility from parent to D.

e. Duty based upon creation of the peril 

i. If one wrongfully places another in a position of peril, failure to render assistance gives rise to criminal liability

ii. If one accidentally creates the perilous situation, cts. split, but majority rule is still to impose liability

1. Hence, one who justifiably shoots an aggressor in self defense, seriously wounding the latter, may have a subsequent duty to obtain medical aid for the wounded aggressor.

f. Duty to control conduct of others

i. One may stand in such a personal relationship to another that he has affirmative duty to control latter’s conduct (e.g., Parent-child).

ii. Employer has duty to curb his employee while the employee is performing his employer’s business (e.g., car-owner criminally liable to third persons killed as a result of his failure to control his speeding chauffeur).

g. Duty of landowner

i. As part of trend to create new duties, a landowner may have affirmative duty to provide for safety of persons invited onto his land

ii. Commonwealth v. Welansky: patrons of nightclub killed as a result of owner’s failure to supply proper fire escapes; owner held guilty of manslaughter.

3. Knowledge—Generally, D must know facts from which the duty to act as arisen, but ignorance of law creating duty no defense.

a. Knowledge of facts creating duty

i. Although one may be under duty to act, an omission will render D criminally liable only if she has knowledge of the facts creating the duty (e.g., conviction of violation of hit-and-run statute requires proof that D was aware accident had occurred).

ii. However, in some situations the law may impose an obligation to know the facts; i.e., criminal liability may be imposed for failure to exercise reasonable care in learning the facts (Cornell v. State: grandmother, who undertook the care of her infant grandchild, who didn’t know that child was smothering to death because, after taking charge of child, got drunk, was held criminally liable for the child’s death).

b. Knowledge of law creating duty

i. While “ignorance of the law is no excuse,” if the statute requires a “willful” failure to act, cts. may require knowledge of the law creating the duty on the theory that ignorance of the scope of the duty negates the requisite mental state (e.g., certain omissions covered by Internal Revenue Code).

ii. Due Process Limitation—imposing criminal liability for an omission, w/out proof that D had knowledge of the law creating the duty to act, may violate due process—especially if the circumstances are such that persons in D’s position are generally unlikely to be aware of the duty (Lambert v. CA: due process violated by conviction to failure to register w/ police as sex offender, where knowledge of duty not element of offense and “circumstances moving persons to inquire as to existence of duty are lacking”).

4. Possible to act—D must also be capable of fulfilling duty.

a. However, impossibility means impossibility.  A D even physically incapable of performing cannot escape criminal liability if it was reasonably possible to obtain the help of others.

5. Medical Omissions (euthanasia)

a. As an omission

i. Voluntary act of turning off machine, which is merely a means for omitting medical care; therefore, D’s behavior is an omission.  However, turning off the machine as a means of killing the patient would be an act giving rise to criminal liability (i.e., it’s a question of whether pulling the plug is meant to cease providing care or actively to interfere with care being provided).

ii. Barber v. Superior Court (Physician removes respirator, feeding tubes providing needed nourishment, leading to death).  Held: Withdrawing feeding tubes, like respirator, is a means of ceasing providing medical care.  Physicians don’t have duty to continue using heroic life support measures once not necessary and b/c family consented, no liability for murder.

1. Court asked whether the proposed treatment was proportionate in terms of the benefits to be gained versus the burdens caused.  The court reasoned that medical treatment that is even minimally painful or intrusive is apt to constitute disproportionate treatment when the patient has no meaningful chance of medical improvement.  In such circumstances, a physician owes no duty to provide further medical treatment to his patient.

2. Who determines whether proposed medical treatment is disproportionate?  The court says the patient’s “interests and desires are the key ingredients of the decision making process.”  Court indicates that immediate family is proper surrogate when patient unable to indicate her wishes.  In the absence of legislation to the contrary, the court held that medical personnel, along with family, may decide whether to withdraw treatment w/out prior judicial authorization.

b. Debate

i. Matter ought to be regarded as a debate over whether euthanasia should be recognized defense, not as an act/omission, duty/no-duty analysis.  This isn’t the usual omission case, where causation isn’t certain.

ii. Medical decision—was this the right decision given the patient’s prognosis?

iii. Prior judicial authorization—should physicians/families be required to procure judicial approval first?

iii. Moral Duty

1. Generally, no criminal liability for failing to live up to moral duties.  Why is this?

a. Preference for personal autonomy and laissez-faire gov’t.

i. Omissions and acts aren’t morally similar.  A doctrine of general liability for not-doings would result in a system that is largely insensitive to ideas of individual responsibility and authorship.  The man who stabbed Kitty Genovese is the person who harmed her.  Those who figuratively stood by and did nothing did not hurt her.  Without an act/omission doctrine like the one our legal system recognizes, this truth would be valueless.

b. Requiring assistance might cause overreaction that could harm victim.

c. Slippery slope problem (potentially infinite number of people have moral duty).

d. Activity level affects—less people might go to beach if they know they’re criminally liable for not rescuing swimmers

e. Proof problems—can a non-act ever be the cause of something (how can nothing be the cause of something)?  E.g., even if one of Kitty Genovese’s neighbors had called the police, how can we know whether help would have come in time?

2. Some states have “good Samaritan” laws that make it a criminal offense to refuse to help those known to be in serious peril when aid could be provided w/out danger.  Others make it a crime to fail to report a crime (cf. c/l offense of misprision of a felon).  Why do this?

a. Strengthens sense of community, makes society safer, and prevents serious harm w/ little or no cost to rescuer

b. Brings law into closer conformity w/ our sense of moral decency and sends a message of encouraging cooperation rather than isolation.

iv. Possession

1. Laws punishing possession generally construed as requiring actual or constructive knowledge on D’s part of the nature of the item he has under his control or custody.  Thus, knowingly taking or keeping a forbidden item is a voluntary act.

2. Cts. may conclude individual(s) have constructive possession of forbidden items even though they didn’t individually exercise physical dominion/control over them.  Conclusion based on proximity of individual(s) to items or ability to reduce an object to control/dominion.

c. Model Penal Code

i. Voluntary Act

1. MPC §1.13(2): “’act’ or ‘action’ means a bodily movement whether voluntary or involuntary”

2. Person not guilty of crime unless “his liability is based on conduct that includes a voluntary act or the omission to perform an act of which he is physically capable.”  MPC §2.01(1)

3. MPC §2.01(a) describes certain types of actions that aren’t voluntary acts:

a. Reflex or convulsion

b. Bodily movement during unconsciousness or sleep

c. Conduct during hypnosis or resulting from hypnotic suggestions

d. Bodily movement that otherwise is not the product of effort or determination of the actor, either conscious or habitual

ii. Omission and Legal Duty

1. Like c/l, permits an omission to satisfy the actus reus in two kinds of cases:

a. When the statute defining the offense expressly states that failure to act is a crime—MPC §2.01(3)(a)

i. E.g., failure to file an income tax return

b. When D has a duty to act imposed by civil law—MPC §2.01(3)(b)

iii. A More Precise Definition for Actus Reus

1. Breaks down actus reus component of crime into three separate components—conduct, circumstance, and result—called “material elements” MPC §1.13(9)(i)-(iii)

a. Conduct = D’s physical behavior

b. Circumstance = objective fact/condition existing when D engages in conduct

c. Result = consequence/outcome caused by D’s conduct

iv. Possession

1. Like c/l, is a voluntary act if the possessor knowingly obtained possession or she knew she was in control for a sufficient period to have been able to dispossess.  MPC §2.01(4)

v. Exception—MPC § 2.05(1) provides that §2.01 requirements do not apply to offenses that constitute “violations.”

1. Violation—offense for which maximum penalty is a fine or civil penalty.  MPC §1.04(1)

vi. Causation

1. In homicide-by-omission cases, it must be shown not only that D had a duty to act, but also that his failure to act caused the death.

2. Causation = “but for” causation + foreseeability

V. The Required Mental State

a. Rationale for requiring mens rea

i. Retributivist—Demonstrates moral culpability (“even a dog distinguishes between being stumbled over and being kicked”—Holmes)

ii. Utilitarian—Filters out those dangerous to society; shows who needs “treatment”; only persons thinking about penalties can be deterred

1. But even if those acting w/out a culpable state of mind cannot be deterred, punishing them may serve as a useful warning to others to be more careful in their activities, thereby reducing the number of accidentally inflicted injuries.  Indeed, punishing the accident prone may be a rational way to protect society from them—the accidental harmdoer may also need incapacitation.

b. Concepts of Mens Rea

i. “Traditional” and “Statutory” Mens Rea

1. Traditional mens rea—broad view of mens rea that looked to punish the “vicious will” rather than any specific mental state

2. Statutory mens rea—diluted moral content of mens rea; looks to mental state the statute requires

3. Regina v. Cunningham (D, w/out shutting off gas, ripped gas meter off wall to steal coins; escaping gas asphyxiated V).  Statute criminalized “unlawfully and maliciously” causing V to inhale gas; judge told jury that “maliciously” meant “wicked—something which he has no business to do and perfectly knows it.”  Held: Jury charge erroneous b/c it collapsed statutory mens rea into traditional mens rea; statute requires D to have acted intentionally/recklessly.

ii. Specific Kinds of Mens Rea

1. Intent

a. General and Specific Intent

i. General intent is volitional doing of some prohibited act—thus, only required state of mind is the intent to commit the act constituting the crime.

ii. Specific intent—intent to do some further act or cause some additional consequence beyond mental state required to constitute the crime.

iii. Significance: The general/specific intent distinction usually matters in two situations: (1) where D is intoxicated; and (2) where D makes a mistake of law or fact

1. Intoxication—rarely negates a crime of general intent, but may sometimes negate the specific intent for a particular crime. (E.g., D breaks and enters, but is too drunk to have any intent to commit larceny or any other felony inside; D probably is not guilty of burglary.)

2. Mistake—likely to be enough to negate the required specific intent but not general intent.  (E.g., D breaks and enters, in an attempt to carry away something which he mistakenly thinks belongs to him; D will probably be acquitted of burglary, where mistake will generally not negate a general intent (e.g., the intent to commit the breaking and entering by itself).

iv. Unhelpfulness of distinction—specific intent crimes can be reformulated as general intent crimes (e.g., aggravated assault, a general intent offense, may also be described as assault w/ intent to kill, a specific intent offense).

b. Oblique Intent—where D didn’t really “intend” the result, but knew that if he acted, the result was practically certain to happen.

i. Called “knowingly” in many statutes (e.g., MPC)

c. Transferred Intent

i. General requirement—contemplation of harm actually caused.

1. Ordinarily, criminal liability attaches only where D shown to have contemplated the actual harm that resulted from his conduct.  Thus, one who throws a stone at another w/ intent to strike that person (i.e., commit a battery), but misses and breaks a window instead, isn’t guilty of “maliciously causing harm to property.”  Since he didn’t contemplate the result required by the crime charged—destruction of the window—he lacked the mens rea required for the crime.  It is irrelevant that his intent was to cause a different—albeit criminal—harm.

ii. Exception—“transferred intent”
1. Where contemplated harm is criminal and there is great similarity between that harm and actual result, D legally treated as though he had in fact contemplated the result that occurred.

a. Rationale—when there is such similarity between the intended and actual results, D regarded as sufficiently “dangerous” in the eyes of the law to justify subjecting him to criminal sanctions.

iii. MPC position (§2.03)—imposes liability based on transferred intent where:

1. The contemplated result and actual result differ only in that a different person or property is involved or in that the contemplated harm would have been more serious or extended; or

2. The contemplated harm and the actual result “involve the same kind of injury or harm” and the actual result was not “too remote or accidental … to have a [just] bearing” on D’s guilt.

d. Willfully—some cts. construed “willfully” as knowingly; others reduced the term to mean only that D acted in a voluntary way.

i. MPC §2.02(8): willfully = knowingly

2. Purpose

a. Person acts purposely (with desire)—MPC §2.02(2)(a):

i. Conduct = it is his conscious object to engage in conduct of that nature  MPC §2.02(2)(a)(i)

ii. Result = it is his conscious object to cause such a result.  MPC §2.02(2)(a)(i)

iii. Attendant circumstances = he is aware of the existence of such circumstances or he believes or hopes that they exist.  MPC §2.02(2)(a)(ii)

b. Cannot be implied from another crime – Do not imply purpose or malice from the fact that D was committing another crime.  D’s purpose must be specific to the crime being analyzed; general criminal purpose is never sufficient. Cunningham (theft of gas meter causes asphyxiated V ( no purpose to harm V)

3. Knowledge

a. Person acts knowingly (awareness of a certainty)—MPC §2.02(2(b):

i. Conduct = he is aware that his conduct is of that nature.  MPC §2.02(2)(b)(i)

ii. Result = he is aware that it is practically certain that his conduct will cause such a result.  MPC §2.02(2)(b)(ii)

iii. Attendant circumstances = he is aware that such circumstances exist.  MPC §2.02(2)(b)(i)

b. Purpose v. Knowledge: one is acting purposefully when you do X to accomplish Y.  One is acting knowingly when one does X for whatever reason, but knowing that Y is practically certain to follow from one’s conduct.

c. Willful Blindness—when knowledge of something is required, such knowledge is established if the person is aware of a high probability of its existence, unless he actually believes that it doesn’t exist.  MPC §2.02(7)

i. Common law “willful blindness” provision—U.S. v. Jewell.  Requires conscious purpose not to know the truth.

ii. This exception seems to collapse knowledge as to attendant circumstances into recklessness.

d. Conditional and Multiple Intentions

i. Where a crime requires D to have a specified intention, he has the required intention although it is a conditional intention “unless the condition negatives the harm or evil sought to be prevented by the law defining the offense.” (MPC §2.02(6))

1. D may not negate a proscribed intent by requiring victim to comply w/ a condition D has no right to impose, and so intent “to cause death or serious bodily harm” in fed’l carjacking statute satisfied by proof that, at the moment D demanded or took control over the driver’s car, he possessed a conditional intent to seriously harm/kill the driver if necessary to steal the car. (Hollway v. U.S.)

a. E.g.: D steal’s V’s jewelry intending to return it if he inherits money; D’s conduct is purposeful

b. E.g., D steals V’s jewelry intending to return it if it isn’t D’s jewelry; D’s conduct isn’t purposeful b/c condition negatives harm.

ii. Though a person often acts w/ two or more intentions, so long as D has the intention required by the definition of the crime, it is immaterial that he may also have had some other intention.

4. Recklessness

a. Person acts recklessly when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct.  The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.  MPC §2.02(2)(c)

b. How much risk required?  If resulting harm is severe, only a small possibility may be required; if resulting harm is less serious, a higher probability may be required.  (E.g., D in room w/ 10K guns, one of which is loaded.  D picks one up at random and shoots it at V.  Though probability only .001, D is still a reckless murderer).

i. “substantial” qualitative rather than quantitative; thus a “substantial risk” is one of real importance, not one that is highly probable.

c. Subjective standard—D must consciously ignore a known risk.

i. Minority applies objective test—a few courts stretch definition of recklessness by applying it to conduct where D was unaware of risk essentially by adopting an objective rather than subjective standard if the risk is substantial(e.g., Welanksy).

5. Negligence

a. Person acts negligently when he should be aware of a substantial and unjustifiable risk that material element exists or will result from his conduct.  The risk must be of such a nature and degree that, considering the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in actor’s situation.  MPC §2.02(2)(d)

b. Unreasonable Risk—weigh magnitude of the risk of harm against the utility of the actor’s conduct

i. A person may or may not create an unreasonable risk depending on what he knows.  If A hands a loaded gun to B, who appears normal but whom A knows to be insane, A creates an unreasonable risk of harm to those w/in range of the gun; however, if A doesn’t know B to be mad, the risk he creates, though identical in amount, isn’t unreasonable.

ii. Nature/extent of harm.  It may not be unreasonable under some circumstances to endanger property, but it would be unreasonable to endanger persons.  It may not be unreasonable to subject persons to danger of slight injury, though it would be to subject them to danger of death.  It might not be unreasonable to endanger a single person though it would be unreasonable to endanger many persons.

c. Objective Standard—reasonable person standard

i. Which of D’s characteristics should be considered (Argue about ambiguity inherent in the phrase “in the actor’s situation” MPC §2.02(d))

1. Physical characteristics—commentary to MPC §2.02(d) indicates that “in the actor’s situation” is intended to give the reasonable person D’s physical characteristics, including

a. Size,

b. Weight, and

c. Physical handicaps.

2. Mental characteristics—consider the danger in giving the reasonable person D’s mental characteristics (deprives the standard of its objectivity).  Nevertheless, comment to §2.02(d) still allows a court to include such factors as:

a. D’s intelligence,

b. Psychological characteristics, and

c. Temperament.

d. But we should avoid considering such things if at all possible

d. Criminal Negligence—more than civil negligence; “gross” deviation from standard of care of reasonable person.  Santillanes v. NM.

e. Rationale for punishing negligence

i. Utilitarian—deterrence: even if actor was undeterrable on this occasion, punishment may send a useful message to others and have a desirable specific deterrence benefit.

ii. Retributivist—negligent actor’s failure to perceive the riskiness of his conduct constitutes “culpable indifference” to the rights of those around him.  If mens rea implies that the actor is morally blameworthy, or that his conduct demonstrates character flaw, then the ethically insensitive wrongdoer may possess sufficient mens rea to deserve punishment for the harm he causes.

1. But the basis of punishment is voluntary wrongdoing.  The negligent actor’s risk-taking is inadvertent, even though a jury may believe that he should have been aware.  As a consequence, we can’t blame him for bad decisionmaking, but only in the civil tort sense for failing to live up to the reasonable person standard.  (and even that may be unjustifiable, if the actor was incapable of living up to such a standard.)

iii. Proving Mens Rea—infer from D’s conduct and words and secondarily from other facts D’s state of mind.

iv. Motive and Mens Rea

1. Used to infer mens rea

2. Can be highly relevant to specific intent crimes and to claims of defense

3. Also relevant during sentencing

c. Contemporaneity, Prior Fault, and Time Frames

i. Actus reus and mens rea must coincide

ii. D must have had the requisite intent at the moment he performed the act—the required result merely must be attributable to the mens rea

d. Statutory Interpretation and Mens Rea

i. Principles of Statutory Construction

1. Principle of lenity—penal statutes are to be construed narrowly and against the state.

2. If legislature enacts a statute that incorporates a mens rea word, the mens rea word applies to every “material element” of the crime, unless the statute specifies otherwise.  MPC §2.02(4)

a. An element is material if it relates to (1) the nature of conduct, (2) the attendant circumstances, or (3) the result of conduct.

3. Even if statute seems to be silent on requisite mens rea, look for charged verbs (e.g., whoever “refuses” to do something or “permits” another to do something).

ii. The “Default Position”

1. If statute totally silent as to mens rea and strict liability inappropriate, then most cts. would imply requirement of recklessness, taking hint from MPC §2.02(3).

2. In fed’l crimes silent on mens rea, then cts. imply requirement of knowledge
a. U.S. v. Staples (D charged w/ failing to inform fed’l gov’t that he owned an automatic rifle, which he didn’t know was automatic; only gunowners who owned “firearms which shoot, or can be readily restored to shoot automatically” had to register them).  Statute didn’t have any mens rea word at all.  Held: because presumption against strict liability not overcome, level of mens rea required was “knowingly.”

e. Model Penal Code

i. Element Analysis

1. Elements and Material Elements—under §1.13 of MPC, all elements of crime are material except those related “exclusively” to items such as venue, jurisdiction, or SOL, that are “unconnected w/ the harm or evil, incident to conduct, sought to be prevented by the law defining the offense.”

ii. The Default Position Under the MPC

1. If statute totally silent as to mens rea, then MPC §2.02(3) establishes recklessness as default provision

2. Since the only negligent crime under MPC is negligent homicide, then we can see that really the MPC is using this approach as a way of mitigating punishment for those who might otherwise be convicted of manslaughter.  In other words, the MPC is subjectivist.

iii. Subjectivity v. Objectivity

1. Much more subjectivist than c/l (only negligence crime is negligent homicide, which is mitigation of manslaughter)

2. Expands excuses, defenses.

a. E.g., allows any mistake to negate criminal liability (MPC §2.04(1)), where some states required a mistake to be reasonable.

3. Not fully subjective

a. Adopts the view of the “reasonably prudent person” who is “in the actor’s situation.”  First phrase points to objective standard while latter points toward subjectivity.

f. Strict Liability

i. Cts. generally read in mens rea requirement into statute:

1. Exception: when penalty is low and it’s a new public welfare offense

2. May be on the wane – Staples.  Crimes punished as a felony aren’t strict liability

3. Even if it’s punished on a strict liability basis, D can escape by showing that he didn’t commit a voluntary act

ii. Statutory Interpretation

1. Strict liability disfavored (Staples v. U.S.)

2. Factors suggesting strict liability:

a. Crime is “new” statutory offense (malum prohibitum) rather than one of the traditional c/l offenses (malum in se). Morissette v. U.S.

i. But aren’t some “new” crimes just as bad as “old” ones (e.g., dumping toxic waste)?

b. Crime is part of a broad regulatory scheme to protect the public where the public could not protect itself (Dotterweich)

i. But helpless public doesn’t fit all strict liability areas: possession of contraband (Balint), sexual activity

ii. How is public any less helpless against WTC terrorists than against a mislabeled can of soup?

c. Crime imposes a relatively light penalty upon conviction (Dotterweich)

d. Requiring proof of mens rea would impede implementation of the legislative purpose (Balint)

3. Factors suggesting no strict liability:

a. Crime is or closely resembles a traditional c/l offense (malum in se). Morissette v. U.S.

b. Crime imposes a severe penalty upon conviction (Staples)

c. Strict liability would create a risk of convicting many entirely “innocent” persons—persons neither aware nor alerted to the possibility that their conduct is criminal (Staples)

i. But thousands of innocents transport, deliver, trade, or sell canned food every day, yet they’re subjected to strict liability.

iii. Constitutionality—due process limits on strict liability

1. No notice—Lambert (but only involving a criminalized omission based on status)

2. Grossly disproportionate punishment

iv. 2 Sources of Strict liability crimes:

1. Public welfare offenses – Legislatures increasingly have created liability without fault for so-called “public welfare offenses,” which are those where the public cannot protect itself.  Examples include:  sale of adulterated foods/drugs; sale of alcohol to minors; and traffic violations.

2. Traditional offenses – Common law had a few strict liability offenses, though not necessarily to all elements including felony murder, statutory rape, and bigamy.

v. Rationales:

1. Pro:

a. Strict liability acceptable where the need for deterrence is great and the ability to prove mens rea is difficult (e.g., food adulteration).  Prevents truly malevolent actors from fooling juries or escaping conviction b/c of proof problems.

i. But mens rea always difficult to prove—how is it harder in milk adulteration context than in homicide context?

ii. Proves too much—“difficulty of proof” argument would support abolishing mens rea altogether.

b. Strict liability acceptable where the penalty is small and the number of cases large (e.g., parking violations).

i. There’s always going to be a backlog.  Moreover, the larger the number of potential Ds, the less strong the argument for strict liability becomes b/c of the danger of ensnaring truly innocent parties (Staples).

c. Strict liability acceptable where there is no stigma attached to the conviction.

i. But if we say there’s no stigma here, aren’t we undermining the notion that generally a criminal conviction is an expression of society’s condemnation of the offender?

d. Strict liability acceptable because they involve regulated activities into which Ds voluntarily enter (e.g., banking, food manufacturing, waste management), and therefore it isn’t unfair to require them to take the risk of strict liability since they knew the risk when they undertook the activity.  Furthermore, activity regulated b/c of potential for harm, and the risks to public at large outweigh the risk that a truly innocent D will be criminalized.

i. This begs the question of whether there should be strict liability by assuming that the acquiescence of D answers the question.

2. Con:

a. Strict liability clashes w/ view that mens rea is a bedrock of criminal liability.  Strict liability means punishing the morally innocent.

b. Empirical studies show that agencies don’t enforce these regulations on a strict liability basis but rather give Ds frequent and constant notice of known or suspected violations before bringing criminal charges.  Plus, possibility of nullification.  Do we really want to rely on jury nullification or executive discretion in order to achieve justice?  This could indicate a willingness to accept any rule, however, undesirable.

g. Concurrence of Mens Rea and Actus Reus— D must have had the requisite intent at the moment he performed the act—the required result merely must be attributable to the mens rea

i. Two types of concurrence required: (1) there must be concurrence between D’s mental state and the act; and (2) there must be concurrence between D’s mental state and the harmful result, if the crime is one defined in terms of bad results.

ii. Concurrence between mind and act: There must be concurrence between the mental state and the act.

1. Same time: This requirement is not met if, at the time of the act, the required mental state does not exist.
a. E.g.: Common-law larceny is defined as the taking of another’s property with intent to deprive him of it. D takes V’s umbrella from a restaurant, thinking that it is his own. Five minutes later, he realizes that it belongs to V, and decides to keep it. D has not committed larceny, because at the time he committed the act (the taking), he did not have the requisite mental intent (the intent to deprive another of his property). The fact that D later acquired the requisite intent is irrelevant.

2. Mental state must cause act: In fact, the mental state must cause the act.

a. E.g.: D intends to kill V. While driving to the store to buy a gun to carry out his intent, D accidentally runs over V and kills him. D is not guilty of murder, even though the intent to kill V existed at the time the act (driving the car over V) took place. This is because D’s intent to kill did not “cause” the act (driving the car over V).

3. Any action that is legal cause of harm: Most crimes are defined in terms of harmful results (e.g., homicide is the wrongful taking of a life). Where D takes several acts which together lead to the harmful result, the concurrence requirement is met if the mental state concurs with any act that suffices as a legal cause of the harm.
iii. Concurrence between mind and result: There must also be concurrence between the mental state and the harmful result, if the crime is one defined in terms of bad results (such as homicide, rape, larceny, etc.) Basically this aspect of concurrence means that if what actually occurred is too far removed from what was intended, there will be no concurrence and thus no liability.

1. Different crime: Thus if the harm which actually occurs is of a completely different type from what D intended, D will generally not be guilty of the other crime. In other words, the intent for one crime may not usually be linked with a result associated with a different crime.

a. E.g.: D attempts to shoot V to death while V is leaving his house. The shot misses and ruptures V’s stove, causing V’s house to burn down. Assuming that arson is defined so as to require an intent to burn, D will not be guilty of arson, because the intent for one crime (murder) cannot be matched with the result for another crime (burning) to produce guilt for the latter crime.

2. Recklessly- or negligently-caused result: The same rule applies where D has negligently or recklessly acted with respect to the risk of a particular result, and a very different result occurs.

a. E.g.: D recklessly takes target practice with his rifle in a crowded area; what makes his conduct reckless is the high risk that D will injure or kill a person. One of D’s shots hits a gas tank, and causes a large fire. Assuming that the danger of causing a fire was not large, D will not be convicted of arson (even if arson is defined to include reckless burning), since his conduct was reckless only with respect to the risk of bodily harm, not the risk of burning.

3. Felony-murder and misdemeanor-manslaughter rules: But this general principle that there is no liability for a resulting harm which is substantially different from that intended or risked by D is subject to two very important exceptions, both relating to homicide:

a. Felony-murder: First, if D is engaged in the commission of certain dangerous felonies, he will be liable for certain deaths which occur, even if he did not intend the deaths. This is the “felony-murder” rule.

b. Misdemeanor-manslaughter: Second, if D was engaged in a malum in se misdemeanor (a misdemeanor that is immoral, not just regulatory), and a death occurs, D may be liable for involuntary manslaughter, even though his conduct imposed very little risk of that death and the death was a freak accident. This is the “misdemeanor-manslaughter” rule.

4. Same harm but different degree: If the harm which results is of the same general type as D intended, but of a more or less serious degree, D gets the benefit of the rules on concurrence.

a. Actual result more serious than intended: Thus if the actual harm is greater, and related to, the intended result, D is generally not liable for the greater harm.

i. E.g.: Assume simple battery is defined as the intentional causing of minor bodily harm, and aggravated battery is defined as the intentional causing of grievous bodily harm. D gets into a minor scuffle with V, intending merely to hit him lightly on the chin. But V turns out to have a “glass jaw,” which is fractured by the blow. D will not be held guilty of aggravated battery, just simple battery, since his intent was only to produce that lesser degree of injury required for simple battery.

ii. Exceptions in homicide cases: But again, we have two exceptions to this rule when death results. First, under the misdemeanor-manslaughter rule, if D’s minor attack on V unexpectedly causes V to die, D is guilty of manslaughter (as he would be on the facts of the above example if V unexpectedly bled to death). Second, if D intended to seriously injure V but not kill him, in most states he will be guilty of murder if V dies from the attack, because most states have a form of murder as to which the mental state is intent-to-grievously-injure.

1. E.g.: D intends to beat V to a pulp, but not to kill him; V dies unexpectedly. In a state defining murder to include a mental state of intent-to-grievously-injure, D is liable for murder.

h. Mistake of Fact

i. Burden of persuasion is on the state; burden of production on D

ii. Requirement of Reasonableness—generally, mistake has to be reasonable only if mens rea requirement of statute is negligence.

1. At c/l, mistakes of fact had to be reasonable to exculpate in general intent crimes—but this is arguably unconstitutional if mens rea higher than negligence.

a. A requirement that a mistake be reasonable means that in some situations in which D actually lacks the mens rea required by the crime (b/c of an unreasonable mistake), the prosecution is relieved of its burden of proving mens rea.  Thus, the requirement of reasonableness may violate due process in that prosecution not required to prove all elements of the crime.

2. C/l—specific intent crimes.  If the honest mistake of fact negatives the specific intent, then it doesn’t have to be reasonable to exculpate.

a. E.g., D attempts to have sex w/ V, whom he unreasonably believes to be a consenting prostitute.  D is charged w/ assault w/ intent to commit rape (a specific intent crime w/ requires the specific intent to rape).  D not guilty, b/c his unreasonable mistake of fact that V consents negatives the specific intent to rape.

3. Model Penal Code—mistake of fact need not be reasonable as long as it negates the mens rea required for liability
a. MPC §2.04(1) provides that “ignorance or mistake as to a matter of fact … is a defense if … [it] negatives the purpose, knowledge, belief, recklessness, or negligence required to establish a material element of the offense.”

iii. Requirement that Conduct Have Been Morally and Legally Permissible Had Facts Been as Actor Believed

1. D’s conduct had to have been legally permissible (neither a crime nor a violation of civil duty) and (perhaps) morally defensible had the facts been as the D believed them to be

a. Regina v. Prince (D took away from her home a 14-yr-old girl whom he honestly/reasonably believed was 16 in violation of statute that criminalized taking minor away from father’s home).  Held: since act of taking girl from father’s home is morally wrong, honest/reasonable mistake of fact won’t exculpate; D does moral wrong at his own risk.

b. White v. State (D charged w/ abandonment of his pregnant wife, whom he didn’t know to be pregnant).  Held: D’s mistake of fact as to wife’s pregnancy no defense b/c even if facts had been as he supposed them to be, this abandonment would have been a violation of his civil duty to support her; therefore, he acted at his peril.

2. Criticism—this limitation imposes strict liability for moral wrongs that are serious offenses, contrary to basic principles of criminal liability.  Hence, doubtful whether Prince would be followed today.

3. MPC position—defense of mistake of fact not available if D would still have been guilty of a criminal offense had the facts been as he supposed.  But it further states that, in such cases, D may be held liable for an offense no more serious than he would have been guilty of had the facts been as he supposed (i.e., D’s guilty of the lesser rather than greater offense).  MPC §2.04(2).

iv. Knowledge and Willful Blindness—remember that being willfully blind to a fact won’t exculpate if actor (1) aware of high probability of fact’s existence, and (2) doesn’t actually believe that fact not true.

1. U.S. v. Jewell – deliberate ignorance and positive knowledge are equally culpable.

2. MPC willful blindness provision: “When knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it doesn’t exist.” MPC §2.02(7)

v. Exceptions:

1. Strict liability crimes—no defense to strict liability elements

a. People v. Hernandez—though age of victim strict liability in statutory rape, an honest/reasonable mistake will exculpate if victim thought over age of consent

b. People v. Olson—no defense when not charged w/ statutory rape (child <18) but rather lewd/lascivious conduct w/ child <14.

i. Though Olson distinguished Hernandez on basis of statute (which provided for lesser punishment for people who made honest/reasonable mistake, indicating that such a mistake wasn’t a defense to crime), it also seems to reflect the Regina v. Prince notion imposing strict liability where D thought he was committing a moral wrong, but really was committing a greater wrong.

2. Not a material element—mistakes of fact as to jurisdictional elements don’t exculpate b/c no mens rea requirement imported to them by MPC §1.13(10) (which identifies which elements are material) and §2.02(3) (which says that all material elements have mens rea requirement of recklessness).

i. Mistake of Law

i. Ignorance of the Law—ignorantia legis neminem excusat

1. Rationale:

a. Encouraging Legal Knowledge: people should know the law and not act until they do.  Law sacrifices innocents for the “greater good” of encouraging knowledge of law.

i. But doctrine provides disincentive to research the law since can’t rely on it; therefore, purpose of doctrine must be to keep people in ignorance of the law and to encourage them to act “morally.”  

b. Avoiding Subjectivity in the Law: it’s b/c laws are unavoidably vague such that persons can disagree infinitely regarding their meaning.  At some point, debate regarding the meaning of law must end—the cts. must determine its meaning.  If mistake-of-law could excuse, the result would be that the law would lose its objective meaning; it would mean whatever a person subjectively (and perhaps incorrectly) thought that it meant.  Yet a legal order implies the rejection of such contradiction.  The legal system favors objectivity to subjectivity and judicial process to individual opinion.

i. But mistake-of-law doesn’t mean that the law means whatever D thinks it does.  If a defense were recognized, the meaning of the law would remain stable: mistake-of-law would simply excuse the actor for having violated the law, assuming than an ordinary law-abiding person would have also misunderstood the law in question.  To punish one whose mistake of law is reasonable is contrary to the retributive notion that punishment should be conditioned on a showing of moral blameworthiness

c. Deters Fraud—people would contrive claims of mistakes solely to get an exculpatory notion before the jury.  Cts. would become hopelessly enmeshed in insoluble questions regarding the extent of a D’s knowledge of the relevant law.

i. But is this question so much harder to investigate than D’s mens rea or whether D is insane?

ii. Exceptions to rule:

1. Mens Rea Defenses:

a. Knowledge of law an element offense—an honest mistake of law, even if unreasonable, exculpates.

i. Weiss (D stopped victim, a crime suspect, thinking the confining was done w/ authority of law.  D convicted of kidnapping).  Held: Defense of mistake of law allowed, b/c mens rea of kidnapping statute was “intent, w/out authority of law, to confine or imprison another,” and D’s mistake of law as to whether he had authority to imprison negates statutory mens rea requirement.

ii. Problem of interpretation—does the mens rea of crime require awareness of law D claims to have been mistaken about?  When statutes require that the defendant commit the prohibited action willfully/knowingly, it’s not clear if the State must show that D knowingly committed acts that violate the statute, or whether the State must show that D knowingly committed acts, knowing that they violated the statute.  (Cts. seem to hold state to higher burden of proof when necessary to prevent innocent behavior from being criminalized b/c statute applies to citizens at large and where the law is complex.)

1. U.S. v. International Minerals & Chemicals Corp.—statute made it a crime to “knowingly violate” a regulation of the ICC regarding transportation of corrosive liquids.  State only had to prove that D knowingly committed actions that violated the regulations.

2. Liparota v. U.S.—statute made it a crime to “knowingly use” food stamps in an unauthorized manner, e.g., at a store that charges above-normal prices.  Ct. held that State had to prove that D knowingly committed actions knowing that they violated regulations.

3. Ratzlaf v. U.S.—statute made it a crime to “knowingly” structure a transaction to evade a financial institution’s reporting requirement.  D tried to pay gambling debt to casino in cash, but casino had him buy a bunch of cashier’s checks to evade reporting.  Ct. held that State had to prove that D knowingly committed actions knowing that they violated regulations; otherwise innocent behaviors such as structuring to avoid an audit, to decrease likelihood of burglary, or to keep a former spouse unaware of D’s wealth.

4. Bryan v. U.S.—statute made it a crime to “willfully” deal in firearms w/out a license.  Ct. held that State had to show that D acted w/ knowledge that his conduct was illegal, but not that he knew of the existence of the statute w/ which he was charged.  D, who had shady business tactics (used straw purchasers and assured them he’d shave off serial numbers), knew his conduct was illegal.

5. U.S. v. Cheek (D, an airline pilot, on the basis of advice, honestly believed that wages didn’t constitute “income” for purposes of federal income tax, and that he didn’t have to pay income tax b/c it was unconstitutional; judge instructed jury that his mistake of law had to be reasonable to exculpate charge of “willfully” failing to file tax return).  Held: even an objectively unreasonable misunderstanding of the law, if honest, can negate the specific intent requirement of “willfulness” in federal criminal tax offenses; however, a belief that laws are unconstitutional isn’t ignorance.
b. Non-Criminal Law Mistakes—an honest mistake about other law (usual non-penal) will exculpate even if unreasonable, in contrast to a same law mistake, which is not a defense.

i. Regina v. Smith (D damages wall panels he installed in apartment he was leaving to get stereo wires he put in w/ landlord’s permission, then charged w/ destr. of prop. belonging to another.  D claimed mistake of law b/c believed property was his.)  Held: No offense b/c his mistake of law negates mens rea requirement that he intend to destroy property “belonging to another.”  Whether D’s belief reasonable is irrelevant b/c D didn't commit offense where D honestly believed property was his own and not another’s.

2. True Mistake of Law Defenses:

a. Reasonable Reliance on Statement of Law—D has a defense to a charge if he can show that he acted “in reasonable reliance” on “an official statement of the law, afterwards determined to be invalid or erroneous, contained in (1) a statute or other enactment; (2) a judicial decision, opinion, or judgment; (3) an administrative order or grant of permission; or (4) an official interpretation of the public officer or body charged by the law with responsibility for the interpretation, administration, or enforcement of the law defining the offense.”  MPC §2.04(3)(b)

i. Belief must be reasonable

ii. Statement must actually permit the conduct in question, but then later be determined to be erroneous

1. People v. Marrero (D brought gun into nightclub believing he was allowed to b/c statute prohibiting unlicensed possession exempted corrections officers of any penal corrections institution, and D was fed’l corrections officer).  Held: D’s personal misunderstanding of the statute, even though honest/reasonable, didn’t excuse his criminal conduct.  Mistake of law only excuses if statute once allows conduct and later found erroneous.

iii. Official interpretation

1. Hopkins v. State—statute criminalized having a sign intended to aid in the solicitation of performance of marriages.  D had sign that read “Rev. W.F. Hopkins” and “W.F. Hopkins, Notary Public, Information.”  On appeal, D argued that trial ct. erred in excluding testimony offered to show that the State’s Atty advised him that his signs weren’t illegal.  Ct. held that advice of counsel, even a public official, furnishes no excuse to a person for violating the law.  

a. MPC §2.04(3)(b)(4) would probably disagree—State’s Atty. probably a “public officer,” so his statement that signs were OK probably an “official statement” so long as it wasn’t an offhand comment.  The statement of a police officer, however, wouldn’t be sufficient.

2. Reliance on private counsel insufficient—otherwise, such a defense would put a premium on bad legal advice and create danger of collusion.

b. Secret Law—belief that conduct doesn’t legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when: The statute or other enactment defining the offense isn’t known to the actor and hasn’t been published or otherwise reasonably made available prior to the conduct alleged.  MPC §2.04(3)(a)

3. Constitutional Limitations (Due Process)—“true” mistake of law defenses created by MPC can be constitutional defenses in non-MPC jurisdictions

a. Entrapment by Estoppel—it violates D/P to convict a D for conduct that gov’t representatives had earlier, in their official capacity, stated was lawful. (like reasonable reliance of MPC §2.04(3)(b))

i. Raley v. Ohio—Ds invoked privilege against self-incrimination before Ohio gov’t commission investigating un-American activities, which told them they could; this advice was erroneous; Ds were convicted of contempt.  USSC held this was D/P violation.

b. Unknown Duty to Act—(1) ignorance of (2) a malum prohibitum (3) imposing a duty to act (4) based on a status condition will exculpate.  (like secret law of MPC §2.04(3)(a))

i. Lambert v. CA (D, an ex-felon, convicted of ordinance of which she was unaware that required felons to register her presence with the city).  Held: Statute violates due process.

VI. Rape

a. Common law rape

i. Elements: (1) sexual intercourse (2) with a woman not D’s wife (3) using physical force or the threat of force, and (4) without consent.

ii. Force and Nonconsent

1. At common law, “force” was generally considered to consist of physical compulsion/violence beyond that involved in the act of intercourse itself.  Victim was required to have physically resisted D before jury could find D used sufficient force to be convicted of rape.  Most jurisdictions required “reasonable resistance.”  Thus, c/l afforded too much protection for rapist who could subdue victim quickly or who chose unassertive victims.  Rationale: requiring physical resistance makes lack of consent clear to D and provides better evidence for court.  However, requiring resistance puts victim at greater risk of injury because her resistance may escalate the level of violence.

iii. Threat of force—V’s fear of serious harm had to be reasonable; threat had to be either to V or third person.  Threats of economic harm/damage to reputation were insufficient.

iv. Consent—“no” did not mean “no” unless it was coupled with physical resistance.

1. Legally ineffective consent

a. Age—statutory rape of children under age of 10

b. Unconsciousness/mentally incompetent

2. Mens rea of consent—an honest even if unreasonable mistake as to V’s consent exculpates (Regina v. Morgan)

v. Fraud in the inducement did not establish rape; however, fraud in the factum (i.e., that they were having sex at all) was rape.

1. This distinction generally survives.

vi. The Marital Exemption

1. Personal to the husband.  D.P.P. v. Morgan.

2. Rationales:

a. A wife was deemed to have “consented” by marriage to have sexual relations with her husband throughout the course of their marriage.

b. Wife is property of the husband.

c. After marriage, husband and wife become one person under the law, and neither retained a separate legal existence

b. Model Penal Code

i. Alters c/l by (1) expanding the behavior that can constitute rape; (2) providing for degrees of rape; and (3) focusing on the actor’s behavior rather than on his internal thought processes (i.e., use of force/threat is an element, but nonconsent/resistance by V are not elements).

ii. Second degree rape

1. MPC §213.1(1) provides that anyone who compels victim to have sexual intercourse “by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone” is guilty of second degree rape.

2. Elements: (1) sexual intercourse (2) by a man with a woman not his wife (3) by force or threat of harm.

3. Special cases (MPC §213.1)—second degree rape also includes where:

a. Without her knowledge the actor uses drugs or other means to substantially impair the woman’s ability to appraise or control her conduct or to resist.

b. A male has intercourse with an unconscious female or with one who is under 10 years old.
iii. First degree rape

1. Basic rape is second degree.  But if actor inflicts serious bodily harm on anyone or V isn’t a “voluntary social companion of the actor … and had not previously permitted him sexual liberties,” the crime is elevated to first degree rape.

iv. Gross sexual imposition

1. Elements (MPC §213.1(2)):

a. D compels V to submit by any threat that would prevent resistance by a woman of ordinary resolution; or

b. D knows that she is so mentally impaired that she is incapable of appraising the nature of her conduct; or

c. D knows that she is unaware that a sexual act is being committed upon her or that she mistakenly believes the actor is her husband.
2. Thus, expands the type of threat that will support criminal liability from physical violence to nonviolent but nonetheless coercive threats, provided that the threat would induce a woman of ordinary resolution not to resist.

c. Modern Rape Statutes

i. Additional force vs. Inherent force

1. Some statutes require D to use additional force beyond that necessary to accomplish penetration.  Some even still require that the force “overcome resistance” in a diluted form of the common law definition of what force was required.

2. Other statutes do not require any additional physical force beyond that necessary to accomplish penetration.   (State in the Interest of M.T.S.)

ii. Nonphysical force

1. Some courts have broadened the definition of the force element to include not only physical force but also “moral, psychological or intellectual force used to compel a person to engage in sexual intercourse against the person’s will.” 

a. State v. Lovely (manager of liquor store hires drifter, gets him to move into his home, they begin a sexual relationship.  When drifter tries to end relationship, Lovely threatens to evict him and fire him).  Conviction upheld, b/c forcible compulsion includes compulsion by the use of physical, intellectual, moral, emotional, or psychological force, either express or implied.

2. Other states retain the basic meaning of physical compulsion or threat of serious physical harm.

a. State v. Thompson (high school principal forced student to submit to sex by threatening to prevent her from graduating from high school).  Court dismissed sexual assault charges.  While D intimidated victim w/ threats, the threats weren’t threats of violence.

iii. Dispensing with the force requirement

1. Some states define rape as nonconsensual intercourse even in the absence of force or threat of force.

iv. Threat of force

1. Unclear if the intent of the speaker or the perception of the listener determine whether the words constitute a threat.  Courts are split.

2. People v. Evans—D used psychological tricks to get V back to his apartment and have sex w/ him.  He then said: “I could kill you.  I could rape you.  I could hurt you physically” when telling V she was stupid for trusting him.  Held: D’s state of mind—whether he intended words as a threat—controls.

3. State v. Rusk—D asked victim for a ride home, and she agreed, but specifying that this was only a ride home and nothing more.  At D’s home, he invited her in, and when she refused, took her keys.  Victim, scared, went inside D’s apartment.  Inside, they talked for a while; she was too scared to leave or call for help.  D started undressing her and she cooperated when he asked.  She repeatedly asked to leave, but he refused.  Scared by a “look” in D’s eyes, victim asked, “If I do what you want, will you let me go w/out killing me?”  Victim started crying, D started lightly choking victim, and then they had sex.  She then got dressed, said “yes” when D asked her if he could see her again, and then left.  Held: conviction sustained b/c jury could conclude that victim’s fear was reasonable.

v. Resistance by the victim

1. Most statutes dispense w/ resistance requirement, but not all.

vi. Consent

1. Some statutes retain nonconsent as an element of the crime, and thus will allow even an unreasonable mistake of fact as to consent exculpate because it negates the requisite mens rea as to that element of the crime.

2. Modern trend is to eliminate nonconsent as an element of the crime, making consent strict liability.

3. Others only make consent strict liability if D used physical force.  Hence, where there’s only force in the sense of moral/intellectual force, then a reasonable and honest mistake of fact would exculpate.

a. Commonwealth v. Sherry—Ds take nurse to party then all have sex w/ her.  Conviction upheld: even an honest mistake of fact as to her consent does not exculpate.

b. Commonwealth v. Fischer—as part of their routine, D has rough sex w/ his girlfriend, who always is supposed to say “no” as part of the game.  Held: conviction sustained.  An honest and reasonable mistake of fact as to her consent doesn’t exculpate.

vii. Spousal Immunity

1. Marital exemption no longer applies when D and V are separated.  (People v. Liberta)

viii. Reforms

1. Should the law reflect social mores and attitudes regarding sex and consent or try to redefine the norms?  (the paradox of the woman who doesn’t believe she’s been raped and the honest rapist; but really, most rapes are about honest men and raped women—MacKinnon).

a. Influence of Marvell – “there is world enough, and time, / This coyness, Lady, be no crime.”  Women feign nonconsent so as not to signal promiscuity, to encourage aggressive seduction.  It is arguably unfair to criminalize men for conduct both men and women think proper.  But b/c men are conditioned not to notice women’s communications, this is an area in which the law should set high penalties and risk overdeterrence to redefine the norm.

b. By requiring affirmative consent, we’ll solve the problems of having to evaluate nonconsent under the totality of the circumstances.  Solve the “crying rape” problem by allowing man to show that there was no mistake as to consent—she’s just saying “no” after the fact.  While this might have chilling effect on sex, the circumstances in which it will (consenting man, ambivalent woman) we’d like to “chill.”

c. This is balancing concerns for criminal justice principles—proportion liability to fault—against social cost of rape and the message that rapes did not happen because the rapists were not sanctioned by the state.

i. Rape law is sexist.  Rape law and its presumptions contains code of sexual behavior for women—overprotecting “good” women and underprotecting “bad” women (discrimination among women rather than discrimination against women).  E.g., women who take men home, Rusk, or stay in abusive relationships, Alston, who ride bicycles in the woods and are intimidated by much larger men, Warren, are all deemed in some way deserving of rape, b/c “good” women will “resist to the utmost,” Rusk dissent.

ii. Force and resistance requirements are relics of the sexist past.  They embody schoolboy model of force.  Estrich.  Not resisting may be best strategy in instance like Warren.  While resisting increases chances of escape, it also escalates violence.

1. Shouldn’t only require physical force.  People are coerced by all sorts of things.  While the threat of death isn’t the same thing as the threat of flunking out of high school (Thompson) or the threat of having “your face fixed” (alston), but given the totality of the circumstances, these threats are highly coercive and force women to submit.  To let the abusive boyfriend and the high school principal walk away without liability is unjust.

2. Force requirement—abolish.  Though serves evidentiary purposes and segregates really aberrational sex, it makes rape a crime of violence (ignores acquaintance rape).  While a force requirement appropriately focuses on the rapist rather than the victim (unlike the resistance requirement), it should be abolished; lack of affirmative consent should define rape.

3. Eliminate marital rape exemption.

a. Rationales for preserving the exemption (Blackstone’s irretractable consent theory based on coverture discarded…)

i. Presumption that marital rape isn’t as bad as other kinds of rape

1. But the studies contradict this—not only is there rape, but also dissolution of relationship

ii. Claim from privacy—legal intervention inappropriate/misguided/self-defeating in marital relation.

1. But this doesn’t explain why it’s only men whose privacy is protected at the expense of women’s interests.  There’s no relationship between promoting marital privacy and allowing a man to forcibly rape his wife; privacy rights protect consensual acts, not violent sexual assaults

2. Why are we assuming that interests of husband and wife are aligned?  One’s the victim and the other the perpetrator of rape.

iii. Promotes reconciliation

1. But we’re talking about marriages in which wife bringing rape charges—relationship already over.  This rationale assumes that marital rape doesn’t cause any lasting injury at all

2. Moreover, we don’t really think that private negotiations would be effective in fixing problem—one party has already established lack of respect for autonomy of other.

iv. Vindictive wife argument—prevent wives from bringing false charges of marital rape to gain leverage in divorce suit.

1. Draws on traditional disbelief of rape victims: Hale’s warning that rape was “an accusation easily to be made and hard to be proved, and harder to be defended by the party accused, tho never so innocent.”

2. The idea is that after the relationship is over, a rape prosecution could be major bargaining chip in divorce—browbeating man into submission, or maybe sending him to prison “just because.”

a. Intuition is that false charges might be brought more often in this context, but this is less true—b/c wives tend not to come forward unless case is brutal.

3. Moreover, this argument assumes that the only kind of antagonistic/harmful act to be afraid of in marriage is bringing false rape charges—what about marital rape itself.

4. Why can’t juries just figure this out – that’s the truthfinding role of courts.  But (1) even being accused is stigmatizing; and (2) this still risks wrongful conviction—persistent problem of proof in this context: here, the parties are more generally sexually intimate, the attack was more likely to occur in private in the home.

v. Is marital rape exemption really about consent?  Really, this is a veiled discussion of what it means to consent to sex

1. Our social norms are not that affirmative consent is required to render intercourse into sex instead of rape

VII. Murder

a. “Original” Murder: Killing w/ “Malice Aforethought”

i. At common law, D is guilty of murder if he kills another human being with malice aforethought.  Malice aforethought present when D unjustifiably, inexcusably, and without mitigation kills V with one of the following mental states:

1. Intention to Kill

a. Purpose or knowledge sufficient—intent to kill is satisfied not only by actual purpose but also by a substantial certainty that death will occur (MPC: knowledge), regardless of whether D actually desires that death occur.

b. Circumstantial Proof—intent normally proved through circumstantial evidence.  Most common form of this is the deadly-weapon doctrine, where jury may infer an intent to kill if D used a deadly weapon to bring V’s death

i. “Deadly weapon” – Anything that would constitute deadly force under the rules of self-defense when used

2. Intention to Inflict Grievous Bodily Injury

a. Purpose or knowledge sufficient—just as with intent to kill, D’s knowledge that grievous bodily injury is substantially certain to occur is sufficient

b. “Grievous bodily injury” – May be arguable where, e.g., D intends to cut off V’s finger.

i. Majority view – Grievous bodily injury is satisfied by conduct that is dangerous or life-threatening
ii. Minority – Some courts have restricted grievous bodily injury to mean life-threatening injury only
3. Extremely Reckless Disregard for Human Life—“Depraved Mind” or “Abandoned and Malignant Heart”

a. Applicable where D’s mens rea is short of knowledge but not quite reckless—where he acts in the face of an unusually high risk that conduct will cause death, e.g. wicked heart or extreme indifference to human life.  (If D merely reckless, then it’s manslaughter.)

i. Commonwealth v. Malone (D loads revolver with 1 bullet and pulls trigger 3 times killing V).  Regardless of whether D intended to kill V, D acted w/ awareness that his conduct created an extremely high risk of V’s death.

b. Dispute on subjective awareness of risk—Courts split on whether actual subjective awareness of the risk created is required (despite the implication that it is in use of the term “recklessness”).  Although some cases impose a “reasonable person” negligence standard, the better view is to classify these homicides as manslaughter, with subjective awareness forming the line between manslaughter/murder.

4. Intention to Commit a Felony (see felony murder rule, below).

b. Gradations of Malice—no grading at c/l, but done by statute to isolate the “worst” murderers

i. 1st Degree Murder—Many statutes grade murder such that a “willful, deliberate, and premeditated” killing is 1st degree murder, but any other kind is 2nd degree.

1. Premeditation—intent to kill formed w/ some reflection, deliberation, reasoning, or weighing.  Courts disagree what evidence necessary to show it.

a. Proof of opportunity to premeditate—some cts. will uphold murder conviction if evidence shows that D had sufficient time to provide an opportunity to premeditate

i. No appreciable time needed to premeditate—“no time too short” (Carroll)

ii. Can’t come into existence for first time in instant of killing (Guthrie)

b. Proof of actual premeditation—some cts. insist on proof that D did in fact give the question whether to kill reasonably calm consideration.  Ct. looking for (1) planning activity; (2) motive; and (3) evidence regarding nature/manner of killing which indicate a deliberate intention to kill according to a preconceived design.  (People v. Anderson)

2. Killing during enumerated felonies—killings committing during perpetration (or attempt) of certain statutorily enumerated felonies are often made first degree murder; e.g., arson, rape, robbery, burglary, kidnapping, mayhem, sexual molestation of a child.

a. Note—not all felony murders will be 1st degree murders.  If killing arises out of felony not on the list(second degree murder.

3. Killings by poison, bomb, lying in wait, torture—some statutes explicitly make these 1st degree murders; however, these categories are pretty redundant of premeditated killings.

4. Modern approach—uses aggravating factors as in capital murder statutes to elevate from 2nd to 1st degree murder.

ii. 2nd Degree Murder—all other killings committed w/ malice aforethought that aren’t 1st degree
iii. Capital Murder—some statutes identify aggravating factors that elevate premeditated murder to capital murder.

1. Sample aggravators—murder for hire, multiple victims, victim a police officer/young child, killing in commission of rape/abduction/robbery/escape, killer already under life sentence.

c. Model Penal Code Approach

i. MPC §210 abolishes 1st degree/2nd degree distinction, and characterizes as “death eligible” all killers who cause the death of another human being:

1. purposely;

2. knowingly; or

3. recklessly under circumstances manifesting extreme indifference to the value of human life.

ii. Thus, c/l notions preserved.  Intention to kill murders are captured under “purposely”/”knowingly”; “Malignant heart” murders are captured under “recklessly under circumstances manifesting extreme indifference to the value of human life”; Intention to cause grievous bodily injury included to the extent that those killings imply recklessness under “extreme circumstances.”  Note that MPC’s def. of “reckless” would require that D subjectively recognized the risk.

VIII. Felony Murder

a. Basic Doctrine—a killing, even if accidental, will be a felony murder if it was caused during the commission or attempted commission of a felony.

i. Rationale:

1. Deters felonies by adding to the threat of conviction/punishment for the felony the additional threat of conviction/punishment for murder.

a. But accidental murders are unforeseeable.  If the punishment for a minor felony be too light, increase it across the board rather than to provide that, besides the ordinary punishment, every offender shall run a small risk of being hanged.

2. Discourages the use of violence during the commission of felonies by imposing the threat of additional punishment if felon causes death.

a. Ineffective/inefficient deterrent: Are criminals really going to be careful? Does the deterrence at the margin worth the costs?

3. American law achieves a balance of advantage between defense and prosecution by bestowing extraordinary procedural protections on the accused yet compensating the prosecution w/ rules of strict liability, felony murder, conspiracy, and vicarious liability

a. But the rationale for the felony murder rule that the wrongdoer must run the risk that things will turn out worse than he expects violates the basic principle of punishment that punishment must be proportional to wrongdoing

4. Evidentiary purposes.  After all, the victim is dead and D will lie about what happened.

a. But this rationale seems to apply to all kinds of murder, not just felony murders (and besides, what jury would believe a D claiming that a gunshot to the back of the head was an accident?)

b. Limitations on Felony Murder: Cause Questions

i. Split: Death of another must be foreseeable?
1. Foreseeability required: State v. Leech—D set building on fire.  V, a firefighter suing a breathing apparatus, ignored the alarm that signaled his air was running out and remained in the burning building.  V’s air ran out and he died.  Even though V was considerably negligent, D is guilty of felony murder.  A reasonable person would foresee dangerous firefighting as a result of setting fire to a building, and even some negligence on the part of the firefighters is a foreseeable result of arson.

2. Direct causal link sufficient, even if death unforeseeable.  People v. Stamp—V, an obese man, drops dead of heart attack during robbery; D liable for felony murder—take V as find him.

ii. Must one of the felons “directly” cause death (i.e., fire the fatal shot)?

1. Proximate Cause Theory—would impose felony murder rule as long as death was foreseeable, no matter who fired the fatal shot (innocent bystander, victim, police, etc.)

2. Agency Theory—only imposes felony murder rule where felon or his “agents” (co-felons) cause death.  If bystander, victim, or police fire fatal shot, no felony murder.

a. State v. Canola—agency theory better since it further limits the dubious felony murder rule

iii. Co-Felon Killed: Justified vs. Excused Killings

1. Some states won’t impose liability if a co-felon is killed by victim/bystander/police, but will impose liability if victim/bystander is killed by victim/bystander/police, reasoning that death of co-felon is justifiable whereas death of victim/bystander is only excusable.  Thus, since co-felon’s death is desirable, D shouldn’t be held liable, but death of victim/bystander is not desirable, and so D should be held liable for it.

2. This confuses distinction between excuse/justification.  It is the act that is excused/justified, not the result.  Thus, whether victim/bystander/co-felon killed is irrelevant.

iv. The Shield Cases—no matter whether the state follows the proximate cause or agency theories, they all recognize that felony murder rule applies where felons use bystanders as human shield.  (State v. Canola)

c. Other Restrictions

i. Duration of the Felony

1. Felony murder rule applies while a D is attempting a crime or is in immediate flight

2. Immediate flight ends when D reaches a position of “temporary respite” or “safe haven”

ii. Limitations on the Predicate Felony

1. Merger Doctrine

a. The predicate felony must not be one involving personal injury—it has to have a felonious purpose other than inflicting harm.
b. People v. Smith—mother who intentionally beat her child cannot be convicted under felony murder doctrine for the resulting unintended death of the child (but this doesn’t mean mother couldn’t be convicted of “depraved heart” murder).  Since the predicate felony—child abuse—was assaultive (the purpose of the child abuse was to assault child), it merges w/ murder.

c. Felonies that do merge—burglary with intent to commit assault, manslaughter, assault w/ a deadly weapon, felony child abuse, battery

d. Felonies that don’t merge—burglary with intent to rob, armed robbery, kidnapping, inhuman corporal punishment (independent purpose to make child obey and conform).

2. Inherently Dangerous Felony Rule

a. The predicate felony must be one that created serious risk of death
b. Two approaches:

i. “Dangerous” as defined in the abstract by the statute—i.e., the felony must always be dangerous to human life when evaluated in the abstract rather than on the facts of any particular case.  Some states have a list of crimes in the felony murder statute.

1. People v. Phillips: D convinced parents of kid w/ cancer of eye necessitating immediate removal of eye that he could cure her w/out surgery; she died—grand larceny was predicate felony.  Held: conviction reversed.  Grand larceny isn’t inherently dangerous in the abstract

2. People v. Satchell: D, a felon, convicted of 2nd degree murder arising out of street fight.  He used a sawed off shotgun to kill.  It was against the law for a felon to possess a firearm.  Trial judge gave felony murder instruction, stating that a felon’s concealed possession of firearm was an inherently dangerous felony.  Held: conviction reversed.  Possession of a concealed weapon by an ex-felon not a “felony inherently dangerous to human life.”   You decide whether a crime is inherently dangerous in the abstract.  The felony embracing anyone convicted of any number of felonies, including e.g. elections offenses, that it wouldn’t be inherently dangerous for such a person to have a gun.

ii. “Dangerous” as perpetrated—i.e., it’s felony murder if the felony as committed on the facts of the case involve a special/significant risk to human life.

1. Would have opposite results in Phillips and Satchell.

iii. Model Penal Code

1. Does not make felony murder a separate category of murder.  It does, however, raise a presumption of “extreme indifference” (and thus murder) if death results during commission of serious crime: robbery, rape, arson, burglary, kidnapping, or felonious escape.  Once D has raised sufficient evidence to rebut presumption, the prosecution then must prove the presumed fact (mens rea of “extreme indifference”) beyond a reasonable doubt.  (MPC § 210.2(1)(b))

IX. Manslaughter

i. Voluntary Manslaughter

1. Provocation—Killings that otherwise would be murder but that was committed in response to legally adequate provocation and actually done suddenly, in the heat of passion, are reduced to voluntary manslaughter.

a. Rationales:

i. Provocation as Partial Excuse

1. Provocation isn’t really that which would “arouse a reasonable person to kill someone” because a reasonable person doesn’t kill even when provoked.  Provocation, to be adequate, must be such as might naturally cause a reasonable person in the passion of the moment to lose self-control and act on impulse and without reflection.  This standard doesn’t imply that reasonable people kill, but rather focuses on the degree of passion sufficient to reduce the actor’s ability to control his actions.

2. Others criticize the provocation defense because reasonable people do not kill even when provoked, and that the law cheapens both life and our conception of responsibility by maintaining the provocation/passion mitigation

ii. Provocation as Partial Justification

1. Under this view, a killer who was provoked is to some extent morally justified in killing someone who intentionally causes him serious offense, and that this serves to differentiate someone who is provoked to lose his self-control and kill from the unprovoked killer.

2. However, it is morally questionable to suggest that there is less societal harm in the victim’s death merely because he acted immorally.  The victim’s immoral conduct didn’t jeopardize anyone, and so shouldn’t make his life less deserving of protection by society.

iii. Unclear if manslaughter is “partially excused” or “partially justified.”  Distinction matters in “misaim” cases (D is provoked and kills wrong person).  If justification theory, then new victim didn’t “have it coming”; if excuse theory, then rationale still applies to new victim.

iv. Criticism of rationale

1. Provocation defense is counterutilitarian—reduces incentive to learn self-control

2. If people truly lose their capacity for self-control, then there should be a full defense.  The only way to justify the partial defense is to say that provoked persons maintain the capacity for self-control, but they simply find it harder to control themselves.  But if they have the capacity to control themselves, why not fully blamke the killer for failing to exercise self-control, at least for failing to direct the anger in a non-homicidal direction

3. Feminist critique—the provocation mitigation defense disadvantages women: this is a “male defense” that condones violence against women.

b. Role of judge and jury—court decides if provocation is adequate as a matter of law, then it goes to the jury, which can then either believe or disbelieve D’s claims.

c. Elements of provocation reducing murder to manslaughter:

i. There must have been provocation of the kind that would cause a reasonable person to lose control and act rashly and without reflection;

ii. D must have in fact been provoked, and the provocation must have caused D to kill the victim;

iii. The interval between the provocation and the killing must not have been long enough for the passions of a reasonable person to cool; and

iv. D must not have actually cooled off during the interval between provocation and killing.

d. Legally Adequate Provocation—objective standard as to whether provocation is reasonable under the circumstances.  (Maher v. People)

i. Traditionally limited to 5 categories: (1) extreme assault or battery upon D; (2) mutual combat; (3) D’s illegal arrest; (4) injury or serious abuse of D’s close relative; or (5) the sudden discovery of a spouse’s adultery.  Later reformed to what would provoke the reasonable person under the circumstances.

ii. Characteristics of the reasonable person—fairness indicates that some characteristics should be taken account, but don’t want to go so far as to make the standard totally subjective

1. Purely objective standard—some jurisdictions refuse to incorporate any of D’s peculiar characteristics whatsoever

2. Modern view—from MPC, determine the adequacy of provocation “from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.” (MPC §210.3(1)(b))  It thus includes personal handicaps and some external circumstances, but excludes idiosyncratic moral values and temperament.

a. In—age, gender, physical stature, lack of sleep, physical disabilities (if relevant to provocation)

b. Out—intoxication, mental disorder

c. Maybe—culture, race, battered women syndrome

iii. Particular situations

1. Words alone—not adequate (Girouard v. State)

a. If the words are informational (i.e., convey information of a fact that would constitute reasonable provocation if observed) rather than simply insulting, then may qualify.  Maher.

2. Battery—if violent/painful, it is adequate

a. D provoked blow—some jurisdictions will refuse to allow violent battery to be adequate provocation if D was at fault in stimulating the blow (e.g., was the initial aggressor in the altercation)

3. Adultery—discovery of one’s spouse in the act of committing adultery is clearly sufficient, and modern courts will extend this to where D is told of spouse’s adultery (Maher)

iv. Mistake concerning provocation—as long as D reasonably believed that a situation constituting adequate provocation exists, killing still mitigated to manslaughter

v. Provocation by someone other than victim

1. D intends to kill provoking party—but either accidentally kills nonprovoker (bad aim, or case of mistaken identity), then killing is mitigated to manslaughter.  (State v. Mauriceo)

2. D intends to kill nonprovoking party—D just flailing out, then it’s murder.

e. Actual provocation—no matter how reasonable the provocation, no mitigation to manslaughter unless D was actually provoked.

f. Absence of reasonable cooling period—too long an interval between provocation and killing will prevent mitigation to manslaughter

i. Objective standard—if a sufficient time elapsed to enable the passions of a reasonable person to cool, then it’s murder, even if D’s passions hadn’t.  (Generally pretty short.)

ii. The cooling time limitation can sometimes be surmounted by the argument that an event that immediately preceded the homicide had “rekindled” the earlier provocation.  Courts are split on this. 

g. No actually cooling off—regardless of length of time between provocation and killing, it must be shown that D’s passion didn’t actually subside.

h. MPC position: “extreme disturbance”

i. A killing that would otherwise be murder is reduced to manslaughter if it was committed “under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse.”  MPC §210.3(1)(b)

ii. No cooling off period.  Indeed, time to cool can even augment disturbance (brooding time)

iii. No requirement for legally adequate provocation—even words can be enough.  Everything goes to the jury.

2. “Imperfect” defense situations as voluntary manslaughter

a. Some jurisdictions have an additional category of voluntary manslaughter consisting of cases in which D has produced evidence tending to establish a defense, but which falls short of doing so, usually b/c his conduct wasn’t reasonable.

ii. Involuntary Manslaughter

1. Reckless Manslaughter—killings that fall short of “depraved heart” or “extreme indifference” murder will be reckless involuntary manslaughter

2. Negligent Manslaughter

a. More than civil negligence is required: there has to be both a high and unreasonable risk of death of another.

b. Commonwealth v. Welansky—D has flammable décor in his nightclub and locks all emergency exits.  Many killed in accidental fire.  Held: involuntary manslaughter conviction sustained.

3. Misdemeanor-Manslaughter—an unintentional killing during the commission of an unlawful act is involuntary manslaughter (akin to felony murder)

a. Nature of unlawful act: a misdemeanor, or anything felony that falls short of felony murder.

b. Limitations on rule:

i. Predicate offense must be “malum in se” rather than “malum prohibitum”—no purely regulatory offenses (though courts are split on this)

ii. Proximate cause—the unlawful aspect of D’s activity must have caused death

1. E.g.: an unlicensed cosmetologist who caused a patient’s death by a poisoned face-lifting treatment was held not guilty of manslaughter.  While the lack of a license was a misdemeanor, it wasn’t the aspect of cosmetologist’s activity that caused the death

iii. Negligence in addition to unlawful act—only misdemeanors that rise to the level of criminal negligence and are thus dangerous to human life will suffice, especially where the predicate offense is only a malum prohibitum.

4. Vehicular manslaughter—new crime for deaths caused in the negligent operation of a motor vehicle.  Penalties usually less severe than for more traditional kinds of manslaughter.

iii. Model Penal Code

1. Abandons distinction between voluntary and involuntary manslaughter.  A manslaughter is (1) a killing committed recklessly, or (2) a killing that would otherwise be murder but is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation/excuse.  (MPC §210.3(1))

2. Creates new crime of negligent homicide for killings committed negligently.  MPC §210.4(1).

3. Rejects misdemeanor-manslaughter rule altogether.

X. Causation

a. Cause in Fact—“But For” test

i. Speeding up result—even if D’s acts simply speeded up the inevitable, there’s still causation; e.g., V is lying near death from independent cause, and D shoots him.  D’s act is factual cause of V’s death.

ii. Concurrent causation—when two independent causes in fact occur at the same time, and either of them would have caused the result by itself, both factors are deemed to have factually caused the result, even though neither was a but for cause.

1. People v. Arzon—D started fire on 5th floor.  Firefighters responded to fight fire.  Meanwhile, another fire started independently by B on the 2nd floor trapped firefighters.  Overcome by smoke from the two fires, V, a firefighter, died.  D caused V’s death.

b. Proximate Cause—flexible analysis involving policy considerations that ultimately asks whether D should be held responsible for a particular result (People v. Acosta)

i. All natural and probable consequences—foreseeable plus not remote

ii. Problems: unintended victim, unintended manner, unintended type of harm

iii. Intentional Crimes—Unintended Victim (“Transferred Intent”)

1. Where D intentionally shoots at V1 but hits V2, D is just as guilty as if he was successful

a. State of mind transfers (i.e., mens rea toward V1 transferred to V2)

b. Aggravating factors don’t transfer; e.g., V1 is a cop and V2 isn’t, that the victim is a cop doesn’t transfer to V2.

2. Contemplation of harm actually caused—the contemplated result and the actual result must involve the same kind of injury or harm.  MPC §2.03(2)

3. Result more serious than intended—where V2 hurt more seriously than D intended to hurt V1, transferred intent operates only to make D guilty of the lesser crime.

4. Backdoor exception for the bizarre—under §2.03(2)(b), D is exonerated if the result is “too remote or accidental … to have a [just] bearing” on D’s guilt.

iv. Reckless and Negligent Crimes—Unhazarded Victim (“Transferred Negligence”)

1. Common law rule was that recklessness and negligence cannot transfer.  D must be subjectively aware of risk to V2 or V2 must be in the foreseeable zone of danger for criminal liability; hence, no transfer.  (Dissent in Acosta)

2. MPC allows transfer but D has the “too remote or accidental” exception from MPC §2.03(3)(b)

v. Unintended Manner

1. Direct Cause—if D is only factual cause, then he’s the proximate cause

2. Identifying the Specific Causal Mechanism—D cannot be held responsible for causing a harm if the specific causal mechanism cannot be identified
a. People v. Warner-Lambert—D knowingly used two explosive ingredients in its manufacturing process and had been warned that high concentrations of these chemicals were creating dangerous conditions in its factory.  Several employees were killed in explosion and corp./officers convicted of manslaughter, despite the fact that state couldn’t establish the specific mechanism that triggered the explosion.  Held: conviction reversed.  Without knowledge of what exactly triggered the explosion, it is impossible to know if the manner in which the harm came about should have been w/in D’s contemplation.  Thus, it is possible that a burglar entered the factory and deliberately sparked the explosion.

3. Superseding causes

a. Must be intervening—has to occur after D’s act

i. Preexisting Weakness—the eggshell victim rule applies

b. Must be unforeseeable

i. Acts of the victim—foreseeability + choice

1. If intended the result, look for how freely chosen they were

a. People v. Campbell—D encourages V to kill himself and provides V w/ a gun.  Conviction for murder reversed.

b. Stephenson v. State—D repeatedly rapes V while holding her prisoner.  She briefly escapes and takes poison and dies.  Conviction for murder upheld.

c. Suicide—note that MPC § 210.5 criminalizes purposely aiding or soliciting another to commit suicide.

2. If recklessly risked the result, look for encouragement by D or how freely chosen V’s actions were

a. Drag racing cases

i. No: Commonwealth v. Root—V challenged D to drag race.  Race approached bridge that narrowed to two lane bridge.  D was in lead when V recklessly tried to pass, colliding head on w/ truck headed the other direction.  D was convicted of involuntary manslaughter.  Held: conviction reversed.  V’s reckless conduct was unforced by D.

ii. Yes: State v. McFadden—D and S drag racing, and S’s reckless driving kills V and S.  D convicted of manslaughter.  Held: D caused V’s death despite S’s intervening recklessness, b/c S’s reckless actions were foreseeable

b. Russian roulette cases—is D in same room?

i. Yes: Commonwealth v. Atencio—Ds and V were drinking in victim’s room when D went out and got a gun.  They began playing Russian Roulette, and V killed.  Ds convicted of manslaughter.  Held: convictions sustained.  The mutual encouragement of the playing of the game of Russian roulette is sufficient to sustain manslaughter conviction.

ii. No: Lewis v. State.—D introduced 15-yr-old to Russian roulette and played several times w/out incident.  (Gun was probably secretly unloaded.)  D left room to make a phone call, and victim picked up gun, spun the chamber, pointed to his head and fired, killing himself.  State argued that victim wouldn’t have died if D hadn’t “directed, instructed, and influenced” victim to play the game.  Nonetheless, ct. held that criminal liability was precluded b/c “the free will of the victim is seen as an intervening cause which breaks the chain of causation.”

ii. Acts of third parties—foreseeability + mens rea of 3rd party

1. If intended the result, break the causal chain

a. Darth Vader, Ted Bundy hypo—Darth fired gun at Leia, forcing her to take cover in cave where Bundy lived.  As Darth hoped, killer killed Leia.  Bundy’s purposeful acts in killing Leia break the causal chain.

2. If recklessly risked the result, maybe breaks the causal chain.  (look more closely at foreseeability and inquire into the independence of D’s actions from intervening cause)

a. Medical malpractice—if so grossly negligent as to be reckless, then it breaks the causal chain.  If merely negligent, it doesn’t.

3. If negligently risked the result, doesn’t break the causal chain

a. People v. Kern—group of white youths assaulted and chased several black men walking in neighborhood after their car had broken down.  Baseball bat-wielding teens chased men, one of whom killed by car when running across a highway.  Ds convicted of 2nd degree manslaughter.  D appealed, arguing that there was insufficient evidence of causation and that the driver who actually struck the victim was negligent and that therefore his actions constituted an intervening act which broke the chain of causation.  Held: convictions affirmed.  Running across highway was only alternative for victim.  Since driver’s negligence not sole cause of victim’s death, D still criminally liable.

b. People v. Kibbe—Ds robbed victim then left him naked and unconscious by side of road in winter.  Victim negligently sat in middle of road and then struck by negligently driven truck and killed.  Murder convictions for Ds upheld even though the manner harm occurred wasn’t foreseeable b/c that death would result from dumping victim is foreseeable.  Driver’s negligence not a superseding cause.

c. Medical malpractice—if negligent, doesn’t break the causal chain, but if so grossly negligent as to be reckless, then it does.

c. Must be sole major cause of result

i. If intervening factor simply combines w/ effects of D’s conduct, both are concurrent proximate causes and the chain of proximate causation won’t be broken.

vi. Unintended Type of Harm—Felony-Murder and Misdemeanor-Manslaughter

vii. Year-and-a-Day Rule in Homicide—sometimes lengthened by statute or just abolished.

c. MPC approach: policy judgment not to impose liability unless results are “not too remote or accidental to have a [just] bearing” on D’s guilt.

i. MPC §2.03.  Causal Relationship Between Conduct and Result; Divergence Between Result Designed or Contemplated and Actual Result or Between Probable and Actual Result

ii. (1) Conduct is the cause of a result when:

1. (a) it is an antecedent but for which the result in question would not have occurred; and

2. (b) the relationship between the conduct and result satisfies any additional causal requirements imposed by the Code or by the law defining the offense.

iii. (2) When purposely or knowingly causing a particular result in an element of an offense, the element is not established if the actual result is not within the purpose or contemplation of the actor unless:

1. (a) the actual result differs from that designed or contemplated, as the case may be, only in the respect that a different person or different property is injured or affected or that the injury or harm designed or contemplated would have been more serious or more extensive than that caused; or

2. (b) the actual result involves the same kind of injury or harm as that designed or contemplated and is not too remote or accidental in its occurrence to have a [just] bearing on the actor’s liability or on the gravity of his offense.

iv. (3) When recklessly or negligently causing a particular result is an element of an offense, the element is not established if the actual result is not within the risk of which the actor is aware or, in the case of negligence, of which he should be aware unless:

1. (a) the actual result differs from the probably result only in the respect that a different person or property is injured or affected or that the probable injury or harm would have been more serious or more extensive than that caused; or

2. (b) the actual result involves the same kind of injury or harm as the probable result and is not too remote or accidental in its occurrence to have a [just] bearing on the actor’s liability or on the gravity of his offense.

v. (4) When causing a particular result is a material element of the offense for which absolute liability is imposed by law, the element is not established unless the actual result is a probable consequence of the actor’s conduct.

1. hence, in a jurisdiction that recognizes felony-murder rule but which applies MPC causation principles, a D may not be convicted of felony-murder if the death wasn’t a probable consequence of D’s felonious conduct.

XI. Attempt

a. Mens Rea—same as target crime: (1) to do the act, (2) accomplish the result, and (3) under the same circumstances
i. Smallwood v. State—D knew he was HIV positive and nevertheless raped V w/out using a condom.  D was prosecuted for attempted murder.  Since murder requires that D have caused the death of the victim, mens rea required for intent requires proof that D intended to cause that result—V’s death.  Proof that D was aware of a risk that he would do so is not enough.  (The jury could, however, infer the necessary intent to cause death from the circumstances; e.g., statements demonstrating intent to infect victims or the taking of specific actions demonstrating such an intent and excluding other intents.)

ii. No attempt to commit crimes requiring nonintentional results; e.g., attempted reckless vehicular manslaughter.

iii. Strict liability crimes—although they don’t require proof of any mental state, there is nevertheless the requirement that D must have intended to commit the strict liability crime

1. Note that strict liability crimes as to attendant circumstances (e.g., statutory rape) don’t have to have specific intent as to attendant circumstances (e.g., attempted statutory rape).

iv. MPC: 

1. conduct = purpose (MPC §5.01(1)(a))

2. result = purpose or belief (MPC §5.01(1)(b))

3. circumstance = whatever mens rea of target offense controls, where A.C. as D believed them to be (MPC §5.01(1))

b. Actus Reus—behavior that provided strong evidence of a criminal intent and that came quite close to completing the target offense

i. Last act—D must have taken the very last step w/in his power to commit the target offense. (R. v. Eagleton)

1. This approach preserves maximum opportunity for actor to change his mind.  “Locus potentiae”

ii. Equivocality Test—the act must unquestionably show that the actor is trying to commit a crime; behavior that is consistent w/ either innocent or criminal purpose won’t suffice.

iii. Dangerous Proximity Test—looks on what remains to be done as opposed to what was already done: has D gotten dangerously close to succeeding?  Balances the seriousness of the offense, the uncertainty of the result, and proximity in space/time to completing the crime.

1. People v. Rizzo, NY Ct. fo App., 1927.  4 armed men drove around looking for V, whom they expected would be withdrawing a large sum of money from the bank.  They entered various buildings looking for V, drawing suspicions of police, who arrested them.  V wasn’t around.  Held: conviction reversed; in the absence of a victim, armed suspects weren’t dangerously close to success.

a. Case probably wrong, in view of the seriousness of the planned offense and the degree of apprehension experienced in this case by the officers who observed the D’s actions.

iv. MPC: “substantial step strongly corroborative” of intent.

1. Requires (1) an act constituting a “substantial step” in the course of conduct intended to result in the crime (MPC §5.01(1)(c)), and (2) that the conduct be “strongly corroborative” of D’s criminal purpose.  (MPC §5.01(2)).

2. List of potentially sufficient acts (MPC §5.01(2)):

a. Lying in wait, searching for, or following the contemplated victim of the crime;

b. Enticing or seeking to entice the contemplated victim of the crime to go to the place where the crime is to be committed;

c. Reconnoitering the place where the crime is to be committed;

d. Unlawfully entering a structure, vehicle, or enclosure in which the crime is to be committed;

e. Possessing materials to be employed in the commission of the crime, if those materials are specially designed for the unlawful use or serve no lawful purpose of the D;

f. Possessing, collecting, or fabricating materials to be used in the commission of the crime at or near the place at which the crime is to be committed, where this serves no lawful purpose of the D; and

g. Soliciting an innocent agent to engage in conduct constituting the crime and a willingness to commit the crime.

3. Failure to identify specific victim/target—D hasn’t gone far enough for attempt.

c. Defenses

i. Impossibility

1. Traditional rule—only legal impossibility is a defense

a. True legal impossibility—D sets out to do things that he believes would, if completed, constitute a crime but which were not in fact made criminal by the law.  D’s mistake only concerns the law.

b. Factual impossibility—D sets out do something that would, if accomplished, would constitute a crime, but because of factors of which he is unaware, it is impossible for the result to occur.

i. Inherent factual impossibility—it is blatantly obvious that D’s chosen methods could not result in completion of the crime; e.g., sticking pins in voodoo doll.

c. Mixed legal/factual impossibility—D set out to do things believing they would constitute a crime.  However, b/c D misunderstands the circumstances, his conduct, if completed, wouldn’t constitute a crime, but if the circumstances were as he believed them to be, his intended conduct would constitute a crime.

i. Traditional rule—mixed legal/factual impossibility is a defense

1. People v. Jaffe—D receives property from X that D believes X stole, thinking he’s committing the offense of receiving stolen property.  However, the property is actually being used by X w/ permission of owner in effort to apprehend D in possession of stolen property.  Held: conviction for attempted receipt of stolen property reversed, b/c the act, which it was doubtless the intent of D to commit, wouldn’t have been a crime if consummated, the attempt to do so cannot be a crime either.

ii. Modern view—no defense

1. People v. Dlugash—D shot gun into V’s dead body, thinking that D was alive.  It was impossible for D to commit murder by shooting at the thing he shot.  But if the circumstances had been as he believed them to be—V had been alive—his conduct would have been murder.  Conviction for attempted murder upheld.

2. MPC position—true legal impossibility and inherent factual impossibility is a defense.

a. Because MPC §5.01 requires the actor to intend to do something that is a crime, legal impossibility is retained as a defense under the MPC.

b. Factual impossibility nor mixed legal/factual impossibility are not defenses b/c MPC 5.01 would hold D guilty of an attempt if he would have committed the target offense had the facts been as D believed them to be.

c. Inherent factual impossibility—not really a defense, per se, but MPC §5.05(2) permits court to dismiss prosecution in a case if D’s conduct was so “inherently unlikely to culminate in the commission of a crime that neither such conduct nor the actor presents a public danger.”

ii. Withdrawal or abandonment

1. Traditional rule—even voluntary abandonment no defense

2. MPC approach—abandonment is a defense if (MPC §5.01(4)):

a. Abandonment is entirely voluntary, meaning that it wasn’t motivated in any way by circumstances not present or apparent earlier which increase the risk of getting caught or which increase the difficulty of committing the crime.

b. Abandonment is complete, meaning that D wasn’t just postponing the crime until a better opportunity is found.

d. Substantive “attempt” crimes

i. Stalking—punishes deliberate and repeated conduct involving visual or physical proximity to the victim or threats that would cause a reasonable person to fear for her safety.  Most statutes define stalking as the willful, malicious, and repeated following/harassing of another person.  Some statutes require D to exhibit threatening behavior intended to place the victim in reasonable fear for her safety.  Others only require prosecution to prove that D knew, or should have known, that his intentional course of conduct would casue fear of death/injury in a reasonable person.

XII. Solicitation

a. Common law—one who intentionally counsels, incites, or induces another to commit an offense is guilty of solicitation.  The crime is complete upon the act of counseling/inciting/inducing, no matter what the response is of the person solicited.

i. Mens Rea—D must act volitionally and with the purpose of causing the person solicited to commit the crime.

ii. Actus Reus—only act required is counseling/inciting/inducing.

b. Modern trend is to limit the crime of solicitation to the incitement of serious crimes.

c. MPC §5.02

i. Scope: retains the broad c/l formulation.  You can solicit commission of any offense.  Moreover, you can solicit another to be an accomplice.

1. e.g.: A’s hiring B to be hitman would make B a principal and A a solicitor.  A’s convincing B to sell A a gun to do the murder himself would make B an accomplice and A would still be a solicitor.

ii. Punishment: same as that authorized for offense solicited; however, cannot be punished both for solicitation and

1. the crime solicited (MPC §1.07(1)(a))

2. an attempt by the person solicited (MPC §1.07(4)(b))

3. conspiracy with the person solicited to commit that offense (MPC §5.05(3))

iii. Uncommunicated solicitation—even if D fails to effectively communicate to its intended object, D still liable (but it has to be intended to be communicated.)  MPC §5.02(2)

iv. Defense of Renunciation—MPC §5.02(3) requires D to show that he persuaded subject not to commit the crime under circumstances manifesting complete and voluntary renunciation of the criminal purpose.

d. Relation to other crimes

i. Accomplice liability—if the person solicited commits the target crime, the solicitor is liable as a party to that crime but not solicitation, since solicitation merges into the target crime.

1. If person solicited attempts the target crime, the solicitor is liable for attempted murder but not solicitation, since solicitation merges with the attempt.

ii. Conspiracy—may follow a solicitation; however, an agreement is not required for solicitation.  If D solicits X to murder V, and X agrees but takes no action in furtherance of their agreement, D is guilty w/ X of conspiracy to murder V as a result of the agreement.  However, D isn’t also guilty of solicitation, as it merges w/ the conspiracy.

iii. Attempt—courts split on whether a solicitation can in itself constitute an attempt to commit the crime solicited.  Generally, if solicitor goes beyond mere incitement, he may incur liability for attempt

1. U.S. v. Church—D convicted of attempted 1st degree murder of his wife.  D was separated from wife but wanted custody of their son, so he talked about finding a hitman to kill his wife.  His friends turned him in, and so undercover cop posed as hitman.  D provided lots of info/money/gun to “hitman.”  D was later notified that his wife had been murdered; he pretended grief, then paid the hitman who showed him staged photos.  D then arrested.  D argues that he just did preparation but nothing amounting to an attempt.  However, hiring a hitman, giving detailed plan/instructions/payment, is a “substantial step toward commission of the crime.”

iv. Solicitation of Innocent Agents—if D tricks an innocent agent into committing a crime, D is not guilty of solicitation but rather of the offense itself as a principal (or an attempt if the innocent agent doesn’t actually complete the crime).

XIII. Complicity

a. Modern approach

i. MPC §2.06(1) provides that a D is guilty of any offense “committed by his own conduct” and for those “committed by the conduct of another for which he is legally accountable.”
ii. MPC §2.06(2) provides that a D is “legally accountable” for the conduct of another when:

1. (a) P uses an “innocent agent” or “irresponsible person” to engage in the criminal conduct

2. (b) The legislature has enacted a special law of vicarious liability
3. (c) The actor is an accomplice of another.

iii. MPC §2.06(3) provides that someone is an accomplice:

1. (a)(i) If the D solicits another to commit a crime, then the D is also responsible for the crime committed by the person solicited

2. (a)(ii) If the D “aids or agrees or attempts to aid” another in planning/committing a crime, he is responsible for the crime committed.

3. (a)(iii) If the D has a duty to prevent the principal’s crime but fails to act, then he is responsible for the crime committed by the principal.

iv. Accessories after the fact—MPC §242.3 creates a substantive offense “Hindering Apprehension or Prosecution” that covers the conduct of those previously considered accessories after the fact at c/l.

b. Mens Rea

i. The mens rea of the crime aided—accessory must act with the same mens rea required for conviction of the offense committed by the principal.  Thus, if the object crime only requires negligence as to the result, it is sufficient if the accessory acts with the same mens rea toward the result.

ii. The mens rea to be an accomplice: purpose or intent to aid the principal’s criminal action—accessory must also act w/ the purpose to encourage/assist in the conduct element of the crime.

1. Hicks v. U.S.—D yells the following at V, who was about to be shot by P: “Take off your hat and die like a man.”  P, understanding these words as encouragement to kill V, shoots and kills V.  Though D’s words may have had the effect of encouraging P to shoot V, D would not be guilty under accomplice liability unless he spoke those words with the purpose of encouraging P to shoot V.

2. Attendant circumstances—must have purpose to circumstances.  But remember that purpose under §2.02(2)(a)(ii), knowledge or belief/hope that the circumstances exist is sufficient.

a. Under MPC §2.06(3)(a), purpose (as distinguished from mere knowledge) is required as to the “commission of the offense.”  But does this apply to the attendant circumstance elements?  MPC comment says there’s a deliberate ambiguity here, so the cts. can resolve this question on a case-by-case basis.  But how is this an ambiguity at all?  How can someone act with the purpose of aiding/abetting the possession of a firearm by a felon w/out knowing that the person was a felon?  (U.S. v. Xavier)

b. Maybe better rule is that all that should be required for attendant circumstances is the same culpability required to commit the offense (e.g., to be accomplice to statutory rape—which is strict liability as to victim’s age—shouldn’t have to have any mens rea as to age)

3. Result—parity w/ object crime.  MPC §2.06(4) = same as c/l.

a. McVay v. State—D orders boiler fired, they were done so negligently, and people killed in explosion.  Held: b/c result crime of negligence, D’s mens rea as to result must have also been negligence.

b. People v. Russell—D convicted as accomplice in gun battle when people trying to kill him shot a bystander.  Held: b/c D also manifested extreme indifference to result, he’s guilty of aiding/abetting extreme indifference murder.

iii. Knowledge that another intends to commit a crime—some courts hold that assisting another that D knows is intending to commit a crime is sufficient for accomplice liability if the crime is very serious.
1. U.S. v. Fountain—prison inmate furnishes a knife to another inmate knowing it would be used to attack a guard convicted of aiding and abetting murder.  Judge Posner upholds conviction, concluding that the use of the criminal law to deter individuals from helping others they know intend to commit serious crimes is justified.

2. Gladstone—knowledge not enough

3. MPC would require purpose rather than knowledge for accomplice liability.

4. Alternative to knowledge liability—crime of criminal facilitation.  D is guilty of criminal facilitation if he:

a. Renders aid which helps principal to commit the crime, and

b. Believes that it is probable that principal will commit the crime.

iv. Providers of goods and services

1. When you can infer purpose from providing goods/services w/ knowledge that another intended to use them to commit a crime (U.S. v. Lauria):

a. Provider has a stake in the venture

b. No legitimate use for goods/services

c. Goods/services are essential to the commission of the crime

d. Volume of business with the buyer is grossly disproportionate to any legitimate demand, or when sales for illegal use amount to a high proportion of the seller’s total business

e. Crime is serious

v. Liability for unintended crimes committed by the principal

1. Common law permits D to be convicted as accomplice even for unintended crimes committed by principal, so long as those crimes were reasonably foreseeable.

2. MPC limits accomplice liability to the purpose accomplices share.

c. Actus Reus

i. Actual assistance—either physical or psychological

1. Presence “plus”—more than just presence.  (Wilcox v. Jeffery—paying admission to principal’s illegal jazz concert was enough)

a. Presence w/ intent to aid if necessary or proof of a prior agreement to assist suffices for complicity.

2. Words alone can be sufficient if they encourage commission of the offense (but they’ll be insufficient if the principal doesn’t hear them).

3. Omission—sufficient if D has a legal duty to act.

a. MPC §2.06(3)(a)(iii) provides that a person who has a legal duty to prevent the commission of an offense is responsible for that offense if he “fails to make proper effort” to prevent it.

ii. How much aid is enough?

1. Common law—any aid at all, even if causally unnecessary
a. State v. Tally—impeachment proceeding against Judge Tally.  Ross had seduced Tally’s sister-in-law.  Her brothers followed Ross intending to kill him.  Tally went to telegraph office and found that Ross’s relatives had sent him a warning.  Tally then sent his own telegram to the operator telling him not to deliver the warning, which he didn’t.  Tally convicted of aiding/abetting Ross’s murder.  His vigil to prevent Ross from receiving warning was contribution to the murder.  To be sufficient for actus reus, the assistance doesn’t have to be so much that but for the assistance, the crime wouldn’t have ensued.  It’s enough that it facilitated the result (i.e., made it easier) in any way.

2. MPC—even aid that is ineffective or unknown to principal will suffice.

a. MPC §2.06(3)(a)(ii)—D is an accomplice if she “aids or agrees or attempts to aid such other person in planning or committing” the crime.  The term “attempt” most likely has the same meaning here as it does under §5.01, so D’s conduct must “strongly corroborate the actor’s criminal purpose.”

iii. Immunity from conviction—victims of offenses cannot be made accomplices.  MPC §2.06(6)(a)

iv. Conduct necessarily part of the crime—MPC §2.06(6)(b) provides that an individual cannot be convicted of being an accomplice if “the offense is so defined that his conduct is inevitably incident to its commission.”

v. Legal incapacity to commit substantive crime—MPC §2.06(5) provides that a D who is legally incapable of committing a crime may become an accomplice if he helps someone who is legally capable of committing the offense.  (e.g., encourages others to rape his wife)

d. The relationship between principal and accessories

i. The common law

1. The requirement of a guilty principal—if no guilty principal, there could be no accomplice liability.  (If principal convicted of attempt rather than completed offense, accomplice can be convicted of being accomplice to that attempt.)

2. The pretending principal—nor could accomplices be convicted if principal lacked the mens rea necessary for conviction.  (State v. Hayes)

3. Differences in degree of culpability between principal and accomplice—it’s unclear if principal’s liability establishes the upper limit of accomplice’s responsibility (e.g., Iago (accomplice) with cool deliberation provokes Othello (principal), through false information, to kill Desdemona.  Othello committed manslaughter, but can Iago be convicted of aiding/abetting murder?)  At common law, accomplice was convicted of the same offense unless the crime was homicide (b/c murder/manslaughter treated as same offense), and so Iago could be convicted of murder and Othello of manslaughter.

4. Withdrawal of aid—accomplice could avoid criminal responsibility if accomplice (1) informs principal not to commit the offense, and (2) does everything possible to render ineffective any aid he has already given.

ii. The MPC

1. The requirement of a guilty principal—no requirement, so long as principal has engaged in the conduct required by the commission of the object crime or by an attempt to commit it.  (MPC §2.06(1)).

a. If accomplice “aids” principal to commit a crime, but principal doesn’t engage in any conduct or attempt the crime, then §5.01(3) covers this situation—accomplice’s conduct would be an “attempt” to commit the object crime, not “attempted” aiding and abetting.

b. Crimes of recklessness/negligence—§2.06(4) provides that a person is an accomplice in the commission of a “result” crime if: (1) accomplice in the conduct and (2) acted w/ culpability regarding result required for commission of the crime.

2. The pretending principal—similarly, a pretending principal doesn’t affect responsibility under MPC.  MPC §2.06(7)

3. Differences in degree of culpability between principal and accomplice—accomplice is graded based on conduct committed by principal and culpability of accomplice, and thus differential punishment is allowed.  MPC §2.06(7)

4. Withdrawal of aid—MPC §2.06(6)(c) permits an accomplice to withdraw, it accomplice does so before principal commits the offense, and accomplice also: (1) completely deprives the aid of its effectiveness, (2) gives timely warning to police, or (3) otherwise makes a “proper effort to prevent the commission of the crime.”

XIV. Conspiracy

a. Definition

i. Common law—an agreement of two or more individuals to commit a criminal act or a lawful act by unlawful means (e.g., agreeing to bargain for wages as a group; Shaw v. Director of Public Prosecutions—publishing directory of prostitutes).  No conduct other than the agreement itself was required.

ii. MPC and modern trend—object of the conspiracy must be a crime.  Also requires proof of an overt act in furtherance of the conspiracy rather than mere words.

1. What is an overt act—may be merely preparatory or equivocal.

a. Any conspirator can perform the act—makes everyone liable

b. Can be trivial (e.g., looking up a number in a phone book).

i. Some states require that at least one member of the conspiracy must take a “substantial step” in furtherance of the conspiracy.  This has same meaning as it does in an attempt—an act that “strongly corroborates the actor’s criminal purpose.”

2. Exception for serious crimes, e.g., murder.  MPC § 5.03(5) provides that no overt act is necessary for conspiracy to commit a 1st or 2nd degree felony.

3. Merger.  Person may not be convicted and punished for both conspiracy and the object of the conspiracy or an attempt to commit the target offense, unless prosecutor proves that the conspiracy involved the commission of additional offenses not yet committed/attempted.  MPC §1.07(1)(b)

b. Special Advantages of Conspiracy for Prosecutors

i. Choice of venue—6th am. guarantees trial where the crime was committed.  But since conspiracy is deemed to have been committed in any jurisdiction in which any member of the conspiracy committed an act in furtherance of the conspiracy, prosecutors can try all Ds in any of those venues.

ii. Joint trials—b/c all members of conspiracy have committed same crime, they can all be tried together in a single trial, leading to the problem of guilt by association.

iii. Hearsay evidence—statements that co-conspirators make in furtherance of the conspiracy can be admitted to prove that D entered into a conspiracy (bootstrapping: evidence that is admissible only if a conspiracy exists will be admitted to prove that a conspiracy exists).  A hearsay statement by a co-conspirator is admissible if prosecutor, using both hearsay and nonhearsay evidence, first proves by a POE that conspiracy exists—thus, jury hears hearsay evidence before its admissibility is determined.

iv. Duration of Conpiracy—as long as the agreement lasts (and thus can last much longer than any of the object crimes).  SOL doesn’t begin to run until the agreement ends, which is when all of the conspiracy’s objectives have either been achieved or all members have abandoned all objectives.  No implied “conspiracy of silence” extending the life of the conspiracy in the absence of an express agreement to the contrary.

1. Krulewitch v. U.S.—hearsay exception ends when the conspiracy is either completed or frustrated.  No automatic inference of a conspiracy to conceal the crime (which would continue the hearsay exception) unless there’s direct evidence of an express agreement to cover up the crime.

2. MPC §5.03(7)(a): a conspiracy terminates when the criminal objectives of conspiracy have been completed or when the agreement has been abandoned.  MPC presumes abandonment if no conspirator does an overt act in furtherance of the conspiracy during the applicable SOL.

c. Responsibility for Crimes Committed by Co-Conspirators

i. Common law

1. Pinkerton rule—each co-conspirator is liable for (1) any reasonably foreseeable crime committed by a co-conspirator (2) in furtherance of the conspiracy.  Note that the Pinkerton rule isn’t retroactive—if D joins conspiracy after its initial formulation, the late-arriver, though guilty of conspiracy, isn’t responsible for substantive offenses committed by co-conspirators before D joined.

a. Obviates need for establishing accessorial liability

b. Establishes vicarious liability based on negligence—prosecution just has to show that the crimes were reasonably foreseeable

i. Makes conspirators responsible for serious crimes not w/in the originally intended scope of conspiracy.

ii. U.S. v. Alvarez—affirmed murder convictions of several members of drug conspiracy for death of undercover cop after drug sale erupted into gun battle in which Ds weren’t personally involved.  Court concluded that it was reasonably foreseeable that deadly force would be used if necessary to protect the conspirators’ interests.

2. MPC approach and modern trend—rejects Pinkerton rule and requires co-conspirators to satisfy MPC elements for accessorial liability (in §2.06).  MPC asks “whether the D solicited commission of the particular offense, or aided, or agreed or attempted to aid, in its commission.”

d. Requirements for Liability for Conspiracy

i. Mens rea

1. Common law—conspirators must (1) intend to agree w/ each other and (2) each person must have the intent to accomplish the objective (i.e., D must intend that the groups or a member of the group will commit all elements of the crime agreed upon).

a. Act and Result—conspiracy is a specific intent crime and thus can require higher mens rea than the object crime.

i. E.g.: D1 and D2 conspire to commit arson.  D1 sets fire that destroys building and causes death of V inside.  Both D1 and D2 can be found guilty of conspiracy to commit arson and guilty of murder under either extreme indifference or felony murder theories, but neither is guilty of conspiracy to commit murder b/c they didn’t have specific intent to kill.

b. Circumstances—don’t have to have specific intent as to circumstances; just have to have the same mens rea required by the object crime.

2. MPC approach—§5.03 states that the agreement must have been made “with the purpose of promoting or facilitating” the commission of a crime.

a. Conduct and Result—commentary to §5.03 states that MPC requires purpose as to conduct and result regardless of what the substantive crime requires.

b. Circumstances—if purpose is required, then under §2.02(2)(a)(ii), knowledge or belief/hope that the circumstances exist is sufficient.

3. Exception for Knowledge as to Result (sales of goods/services)

a. Under Lauria factors, purpose can be inferred from knowledge for providers of goods/services.  Factors include:

i. Provider has a stake in the venture

ii. No legitimate use for goods/services

iii. Goods/services are essential to the commission of the crime

iv. Volume of business with the buyer is grossly disproportionate to any legitimate demand, or when sales for illegal use amount to a high proportion of the seller’s total business

v. Crime is serious

ii. Actus reus

1. Common law—the agreement itself.  No overt act required.  Agreement need not be express, it can be implied from the cooperative action of the parties.

a. Neither aiding/abetting nor concerted action necessarily establishes a prior agreement, however, if the plan only works through everyone agreeing to plan, a tacit agreement can be implied from concerted action.
i. State v. Tally—D tried to aid murderers by preventing the delivery of a warning telegram to V.  D couldn’t be convicted of conspiracy b/c there was no agreement or concert of action between D and the others.  He could be convicted of aiding and abetting but not conspiracy.  Otherwise, anyone who aided and abetted could be convicted of conspiracy and subjected to the broad vicarious liability and additional punishment for conspiracy.

ii. Interstate Circuit v. U.S.—Ds were movie chain operators who conspired to violate antitrust laws by raising prices on movies.  Conspiracy proved by letter sent from one D to each of other Ds outlining the plan to which each D assented, though there was no communication or express agreement between the various Ds.  Since the plan called for concerted action and each D knew that the letter had been sent to the others, an agreement can be implied from each D’s tacit compliance w/ letter’s demands.

b. Evidence may be equivocal; e.g.: D knows that there is a plan to import marijuana into the country, and smiles and nods when asked if he will unload it.  This is sufficient evidence for a jury to conclude that D had joined the conspiracy. (Alvarez)

2. MPC—two types of agreement (§5.03(1)(a),(b))—agree to be principal or agree to be accomplice:

a. D or another co-conspirator agree to commit, attempt to commit, or solicit a crime, or

b. D agrees w/ another to aid him in the planning or commission of a crime, an attempt to commit it, or its solicitation.

e. Scope of the Agreement

i. Single agreement with multiple criminal objectives—one agreement establishes one conspiracy, even though there may be several criminal objectives (Braverman v. U.S.)

1. MPC §5.03(3)—A person with multiple criminal objectives is guilty of only one conspiracy if the multiple objectives are (1) part of the same agreement, or (2) part of a continuous conspiratorial relationship.

ii. Common law

1. For there to be a single conspiracy, the parties must (1) know of each other’s existence (though they need not know of each other’s identity) or should have known of each other, and (2) have interdependency, a “stake in the venture.”

a. Wheel and Spokes approach

i. Kotteakos v. U.S.—D fraudulently brokered loans to 31 Ds who did not know of each other.  Court held that this was a “wheel” model where each spoke w/ the hub was a separate conspiracy rather than one large one.  Because there was no community of interest, agreement, or knowledge between the participants, they weren’t conspiring w/ each other.

ii. Interstate Circuit v. U.S.—Ds were movie chain operators who conspired to violate antitrust laws by raising prices on movies.  Conspiracy proved by letter sent from one D to each of other Ds outlining the plan to which each D assented, though there was no communication or express agreement between the various Ds.  Since the plan called for concerted action and couldn’t work w/out it, and each D knew that the letter had been sent to the others, there was a single conspiracy.

b. Chain approach

i. Blumenthal v. U.S.—illegal liquor sold from owner to middlemen to taverns.  There was no evidence that the tavern owners knew of the unknown owner or of his part in the land.  Nonetheless, one conspiracy because the complexity and magnitude of the scheme was so great that the tavern owners had to know that they were but one part in a larger common design.

c. Wheel and Chain approach

i. U.S. v. Bruno—smuggler imports heroin and sells it to middleman, who resold it to two groups of retailers.  No communication between the smuggler and the groups of retailers and between the groups of retailers.  However, this was a single conspiracy because the smuggler knew that the middleman must in turn sell to retailers and, conversely, the retailers must have known their distributor bought from an importer.  Retailers must have known that they were but one small part in scheme of distribution.  Thus, each member knew that the success of his part of the plan was dependent upon the success of the whole.

iii. Model Penal Code

1. Looks at each individual D and asks with whom did he agree to commit a common criminal objective (§ 5.03(1)).

2. Knowledge of identity unnecessary—if D knows that a person w/ whom he has conspired to commit a crime has also agreed w/ a third person to commit the same crime, then the D has agreed w/ both of them.  (§ 5.03(2)).

f. Parties to a Conspiracy

i. Common law bilateral approach—requires an agreement between two or more guilty persons for there to be a conspiracy.  Thus, if co-conspirators are acquitted or were feigned accomplices (e.g., undercover cops), then the plurality requirement is lacking.  If one of the co-conspirators cannot be tried b/c she fled the jurisdiction, however, the prosecutor can still convict the remaining co-conspirator, provided he proves there was an agreement between two or more persons to commit a crime.

1. Gebardi v. U.S.—man and woman charged w/ conspiring to violate the Mann Act, which criminalizes the transport of a woman across state lines for immoral purposes, but does not punish the woman who is transported.  Held: woman can’t be convicted of conspiring to violate the Mann Act, which was passed to protect women in her situation.  And since the man therefore couldn’t have conspired w/ anyone else (since she’s not guilty), his conviction must also be reversed.

2. Rationale—conspiracy is a crime aimed at combating group criminality.  If there’s no genuine criminal collaboration at work, the special dangers of a group aren’t present.  (But the plurality requirement is overinclusive—a D who agrees w/ mentally disabled individual to commit a crime has formed a genuine collaborative criminal effort, but since the mentally disabled individual would be found not guilty by reason of insanity, he could still contribute significant aid to achieving the criminal objective of agreement.)

ii. MPC unilateral approach—no plurality necessary; anyone who “agrees” with another person to commit a crime is guilty of conspiracy (MPC §§5.03(1)(a) & (b)).  Moreover, MPC § 5.04(1)(b) provides that it is no defense that the person w/ whom D conspired is irresponsible or has immunity from conviction.

1. Garcia v. State—D tried to hire hitman to have her husband killed, but middleman and hitman merely feigned agreement to D arrested.  Held: conspiracy.  Look at each individual’s culpability rather than for the existence of a group.  “Agreement” turns on D’s understanding, not what objectively happened.

2. Rationale—conspiracy is an inchoate crime.  D has clearly demonstrated his dangerousness.  Analogy to contracts: mental reservation by one party to an express acceptance of an offer shouldn’t prevent the finding of an “agreement.”

g. Defenses

i. Abandonment

1. Common law—no defense of abandonment

2. MPC § 5.03(6)—renunciation is affirmative defense where:

a. D has “thwarted the success of the conspiracy” and

b. abandonment is “complete and voluntary.”

3. Rationale for providing renunciation defense: (1) effective renunciation demonstrates a lack of firm criminal determination and thus dangerousness, and (2) law should create incentives for individuals to call off their criminal plans.

ii. Withdrawal

1. Common law—giving reasonably adequate notice to all co-conspirators that one no longer intends to take part in the criminal plan in time for other conspirators to abandon the conspiracy is sufficient.  However, this doesn’t “undo” the offense of conspiracy or the withdrawing of D’s responsibility for any substantive crimes already committed—this just starts the running of the SOL and ends hearsay exception for statements/actions occurring after withdrawal.

2. MPC § 5.03(7)(c) also provides this defense.  D must either advise co-conspirators of his withdrawal or inform law enforcement of the conspiracy and his involvement in it.

iii. Impossibility

1. Legal impossibility—if parties agree to commit an act they believe is a crime but isn’t, they can’t be convicted of conspiracy.

2. Factual impossibility—no defense, since the crime is completed as soon as agreement is formed (and so whether the substantive crime is possible is irrelevant).

iv. Wharton’s Rule

1. An agreement by two persons to commit an offense that by definition requires the voluntary participation of two parties cannot be prosecuted as a conspiracy.  Adultery, bigamy, sale of contraband and receipt of a bribe are all examples.  Check carefully to see if it is theoretically possible for the offense to be committed in the absence of an agreement (e.g., offering contraband vs. bartering)

2. Rationale—since the object crime always involves concerted preliminary action, an agreement to commit such crimes involves no socially dangerous behavior beyond that involved in the crime itself; thus, the rationale for finding conspiracy liability—the special danger of concerted action—isn’t present.

3. Exceptions:

a. Agreements involving more than essential participants—if the number of conspirators exceeds the number of participants logically required, then they can all be convicted of conspiracy.

i. Rationale—addition of third (or more) person does, in fact, enhance the dangers of group criminal activity.

b. Substantive crime only punishes one participant—if the object crime requires the participation of two culpable parties but doesn’t specify any punishment for one of them, then the Wharton Rule doesn’t apply; e.g., if a law criminalizing the sale of intoxicating liquor only punishes the seller but not the buyer, then a charge of conspiracy may be brought.

4. MPC doesn’t recognize Wharton’s Rule.

v. Immunity for Substantive Offense—Statute for D’s protection

1. If a recognized rule of justice or policy exempts a party from prosecution for the substantive crime, then that party cannot be convicted for conspiring to commit that substantive crime; e.g., a 14-yr-old girl cannot be convicted of conspiring to commit statutory rape of herself.

a. Gebardi v. U.S.—man and woman charged w/ conspiring to violate the Mann Act, which criminalizes the transport of a woman across state lines for immoral purposes, but does not punish the woman who is transported.  Held: woman can’t be convicted of conspiring to violate the Mann Act, which was passed to protect women in her situation.

b. Note that this exemption not for women generally, just the woman who is being taken across state lines.

2. MPC §5.04(2) is the Gebardi exception: It is a defense to a charge of … conspiracy to commit a crime that if the criminal object were achieved, the actor wouldn’t be guilty of a crime under the law defining the offense, or as an accomplice to its commission.  Under MPC’s accomplice section, an individual cannot be convicted as an accomplice if she is the victim of the conduct or if her participation is “inevitably incident to its commission.”

XV. Defenses

a. Self-Defense

i. Basic Principles

1. General requirements

a. Reasonable belief of imminent harm—D must reasonably and honestly believe that it is necessary to defend himself from imminent threatened harm; i.e., that the harm would be inflicted immediately if he didn’t act in self defense.

i. Reasonableness standard—objective (People v. Goetz)

1. MPC view—Although §3.04(2)(a)(ii)(3) indicates that D need only “believe” force to be necessary, he is liable for mistake resulting from a reckless or negligent belief under §3.09 for those crimes that require only a reckless or negligent mens rea

2. Subjective vs. objective—In favor of a subjective standard, it can be argued that a reasonableness requirement doesn’t change people’s behavior in situations like this (the limbic system; “detached reflection cannot be demanded in the presence of an uplifted knife”).  But a subjective standard risks an “open season” on potential criminals.

a. Standard incorporates D’s gender, physical characteristics.  State v. Wanrow—D was 5’4” woman on crutches who shot unarmed, drunk 6’2” man she thought was threatening to molest her child.

3. Self defense is normative and descriptive—we don’t permit the reasonable racist.  To do so conflicts with the idea that self-defense is a justification defense

ii. Effect of unreasonable belief—some states make this imperfect self defense, and mitigate the killing from murder to manslaughter.

1. Others have “all or nothing” rule—D who kills in mistaken belief that he was victim of deadly attack would entirely lose the defense if the mistake was unreasonable.

2. Criticism of “all or nothing” rule—if D honestly believed threatened w/ death, unlikely to be deterred by the threat of imprisonment.  Even if D culpable for not taking more time to assess situation, it seems excessive to punish D equally w/ killer w/out any exculpatory claim at all.

3. MPC §3.09(2): where D is reckless/negligent in regard to the facts relating to the justifiability of his conduct, the justification defense is unavailable to him in a prosecution for an offense for which recklessness/negligence suffices to establish culpability.

iii. Imminence—relatively strictly at common law; e.g., a threat of harm some hours later is not imminent (thus invalidating battered women’s syndrome).  Generally, self defense statutes require threat of force to be imminent—even if D has taken advantage of the last opportunity to prevent the harm.

1. The MPC §3.04(1) is more liberal, requiring only that the force threatened be “on the present occasion.”

2. Also, as long as “unlawful force” is threatened on the present occasion (MPC §3.04(1)), death doesn’t have to be threatened on the present occasion to authorize the use of deadly force (MPC §3.04(2)(b)).

b. Proportionate response—D must have reasonably believed that the threatened harm was such as to require the defensive force actually used.

c. Unlawfulness of threatened harm—D must have reasonably believed that the threatened harm would be unlawful.

i. “Unlawful force”—this is generally any force that would constitute a tort or crime.  MPC §3.11(1).

ii. Justifiable vs. excused force—V’s force is lawful if it is justified, but isn’t lawful if its excused.  Hence, you can’t fight back against cop using reasonable force in arrest (justified), but can kill insane person coming at you w/ a butcher’s knife (excused).

d. Force must be against attacker—self defense justification doesn’t extend to third parties in reckless/negligent crimes.

i. The risk of injury to others: MPC §3.09(3)—when an actor is justified in using force toward the person of another but he recklessly or negligently injures or creates a risk of injury to innocent persons, the justification afforded by these Sections is unavailable in a prosecution for such recklessness/negligence towards innocent persons.

ii. Many courts apply a transferred-justification doctrine, similar to the transferred-intent rule: a D’s right of self-defense transfers from the intended to the actual victim (so long as D isn’t reckless/negligent).

e. Not the aggressor—D cannot have been the initial aggressor in the confrontation  (U.S. v. Peterson)

i. Two ways for initial aggressor to regain the right to act in self-defense

1. Nondeadly aggressor met w/ deadly force (provided that D satisfies any kind of retreat requirement)

2. Withdrawal by aggressor—if D communicates intent to withdraw to adversary and attempts to do so, D regains right to act in self-defense

ii. What constitutes aggression—an aggressor is a person whose affirmative unlawful act is reasonably calculated to produce an affray resulting in injury

1. Act must be unlawful—D isn’t aggressor if conduct is lawful

2. Actual force not necessary—any provocative act will suffice, but generally more than just taunting words

a. Example: in U.S. v. Peterson, D’s act of pointing the gun at V and threatening him made D the aggressor.

3. Sex w/ V’s wife—there is a split of authority on whether D has become aggressor by provoking V in this way.

a. Dabney v. State—D caught having adulterous sex by jealous husband, then kills jealous husband in self defense.  D had lost his right to use deadly force in self-defense by provoking the encounter by sleeping w/ V’s wife.

4. If co-conspirator or accomplice is the aggressor, then initial act of aggression is attributable to everyone in conspiracy, denying them the right to self-defense.

iii. Model Penal Code approach

1. §3.04(2)(b)(i) denies self-defense for using deadly force if actor, by using deadly force, provoked the use of force against himself in the encounter.

2. Hence, MPC only deprives D of right to use deadly force if (1) had purpose of provoking, and (2) used deadly force initially.

2. Additional requirements where deadly force used—deadly force is force used with the intent to cause death or serious bodily injury or which is known by its user to create a substantial risk of death or serious bodily injury.  MPC §3.11(2)

a. Perceived threat of death or serious bodily injury (or serious crime: rape, kidnapping, and robbery in some states)

i. MPC § 210.03—“serious bodily injury” means bodily injury which creates a substantial risk of death or which causes serious, permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.

b. Deadly force necessary to prevent death or serious bodily injury—D must honestly and reasonably believe that use of deadly force needed.

i. Criticism—this rule deprives weak law abiding citizens from using only practically effective means of defending against unlawful, nondeadly assaults by unpredictable/stronger attackers.  Maybe deadly force should be permissible whenever it is necessary to effectively protect the D from threat of unlawful physical violence.

c. Duty to retreat?  Only before resorting to deadly force, and only in some jurisdictions

i. Common law and minority rule—retreat required before resort to deadly force where D could have retreated in safety.  (State v. Abott)

1. Exception—safe retreat not possible.  If D reasonably believed that retreat would increase the risk of an attack by deadly force, then no need to retreat

2. Exception—attack in the home.  The castle exception.  Sometimes expanded to D’s car, place of business (unless attacked by coworker), private club

ii. Majority rule—“true man” rule: no retreat required

iii. Third position—opportunity to retreat merely a factor to be assessed in evaluating D’s claim of necessity in having to resort to deadly force

iv. MPC position—§3.04(2)(b)(ii) provides generally that D may not use deadly force if he can retreat with complete safety.

1. MPC adopts castle exception, including workplace (unless attacked by coworker).  §3.04(2)(b)(ii)(1).

ii. Battered Women’s Syndrome

1. Battered women’s syndrome (BWS) – A cycle of violence, typically involving (1) buildup of tension, (2) battering, and (3) loving contrition.  The cycle repeats itself and leads to feelings of inability to take action, loss of self-esteem, and feelings of helplessness and inability to leave.

2. Constructing a defense – The “learned helplessness” aspect of BWS can be used to counter the inherent incredibility of D’s assertion that she could not leave, or to at least provide an explanation of why she didn’t.  It helps the jury understand seemingly contradictory information – V was beating me, but I didn’t leave him.

3. Some courts will also admit BWS evidence to go to the reasonableness standard (State v. Kelly).  A reasonable person in D’s shoes would surely take into consideration a decedent’s prior violence in determining whether he represents a threat on the present occasion.  But the problem w/ using BWS evidence is that it might support a claim for an excuse or that D entitled to imperfect defense of self-defense, but it arguably has nothing to do w/ whether her act of killing her sleeping partner was justifiable under the circumstances.

4. Tactical problems in using BWS evidence:

a. No danger—by explaining the cycle of violence to jury, you implicitly tell them that D’s life wasn’t in danger, that she was just in danger of being battered again.

b. Why didn’t you leave—D arguably has other options than resorting to deadly force, making the use of force objectively unreasonable.  If the battery wasn’t serious enough to make this an issue, the “no danger” problem arises instead.

i. In arguing that there were no realistic alternatives to killing, Ds often point to history of inadequate protection by police/gov’t agencies.  But perhaps the law ought to demand that she try to call the cops one more time before resorting to deadly force.

5. Imminence problem—easy cases are where D was faced with an imminent threat of harm (lethal or non-lethal).  In these cases, normal self-defense doctrine should work fine.  But the more difficult cases are those where there was no immediate threat, as where D is sleeping or D hires a hitman to kill him.

a. State v. Norman—D shot abusive husband while he was sleeping; thus, evidence didn’t show she feared imminent harm from him.  Since husband’s threat not imminent, D is the aggressor; no self defense claim.

6. Ultimately, the problem is that the self defense rules aren’t designed to handle long-term abusive relationships

7. BWS is sexist—it furthers the notion that women are somehow less rational and less capable of self-control than men

iii. Defense of others

1. Traditional “alter ego” rule—D steps into the shoes of the person you’re defending—if they’re justified in using self defense, so is D.

2. MPC changes that by giving D the benefit of how he believed the circumstances to be—MPC §3.05(1)(b).

a. Hence, under MPC §3.05, D is justified in using force to protect X if (1) D would be justified if the attack were on her rather than X; (2) D reasonably believes X would be justified in using force for her self-protection; and (3) D reasonably believes intervention is necessary for X’s protection

b. Retreat rules: (D protecting X)

i. D doesn’t have to retreat unless protecting himself; doesn’t have to retreat before using force in X’s protection, except in the unlikely circumstances that D knows that such retreat will assure X’s complete safety

ii. D required to attempt to secure X’s retreat if X would be required to retreat

iii. Neither D nor X required to retreat in the other’s dwelling/workplace.

3. Who might prefer the traditional rule to the MPC rule?  The cops—undercover cops are performing an arrest and the good Samaritan comes along and kills the cops.  But to the extent that we’re concerned w/ the mens rea of the good Samaritan, then the MPC rule is preferable.

b. Protection of Property

i. Personal property—at c/l, D is justified in using non-deadly force to protect personal property if (1) D is in lawful possession of it and (2) D believes that such force is necessary to keep V from unlawfully taking it.  The use of deadly force to protect personal property is not permissible.

1. Must be unlawful taking – If V has a claim of right to the property, even non-deadly force will not be justified.

a. MPC position—§3.06(1)(a)(ii) permits a person to use nondeadly force to prevent another from taking personal property in her possession when she believes it is immediately required to prevent it.

2. Recapture – Non-deadly force may generally be used when D is in hot pursuit of the trespasser or dispossessor, but not otherwise.

a. MPC position—§3.06(1)(b) permits using nondeadly force where D is either in “fresh pursuit,” or if D believes he is using force against someone who has no claim of right to possession.  

3. Must request to desist, unless it reasonably appears that such a request would be useless or dangerous.  MPC §3.06(3)(a)

4. MPC Deadly force anomaly – In contrast to the self-defense and law enforcement provisions, the MPC §3.06(d) allows the use of deadly force to protect property when V is attempting to commit or consummate certain property-related crimes.  Thus, D may use deadly force to protect her property in some circumstances where she would not be liable to use it to arrest the felon.

a. Example: V robs D at gunpoint and runs.  D shoots and kills V.  D’s conduct is probably justified because it prevents the consummation of the robbery.  This may even be possible where V has not used deadly force.

ii. Dwelling—at c/l, D is justified in using deadly force to protect dwelling if (1) it reasonably appeared necessary to prevent a forcible entry of the dwelling, (2) where D reasonably believed the intruder intended to commit a felony, and (3) a warning had first been given the intruder to desist and not enter; however, you couldn’t use deadly force to expel an intruder

1. Felony—originally, any felony sufficed; now you have to believe intruder intends to commit a felony involving a serious risk of bodily harm.  (People v. Ceballos)

2. Many states subsequently have passed “Make My Day” laws, which authorize the use of deadly force to prevent/terminate any unlawful entry into D’s house, where D has a reasonable belief that V has committed or intends to commit a crime in the house that might possibly implicate any kind of violence.  Some states will even presume that D had the reasonable fear of imminent death required to trigger self-defense if D: (1) used deadly force w/in the residence against an intruder; (2) the intruder unlawfully/forcibly entered D’s home; and (3) D knew or had reason to believe that an unlawful/forcible entry had occurred.

3. MPC position

a. Regaining property—D must show it would have been an “exceptional hardship” to postpone reentry until a court order was obtained. MPC §3.06(1)(b)(ii).

b. Use of force

i. Must first request to desist unless request useless/dangerous

ii. Deadly force only permitted if (MPC §3.06(3)(d)(ii))

1. D believes she is defending her dwelling against someone w/out claim of right,

2. and:

a. V is committing a felony and has used/threatened deadly force, or

b. D’s use of nondeadly force would expose her (or someone else in her presence) to substantial danger of serious bodily injury.

iii. Mechanical devices—at c/l, spring guns were permitted if you could’ve used deadly force if you were there.

1. Today, you can never use spring guns merely to protect property; they kill indiscriminately and thus pose serious risk of harm to innocents.  (People v. Ceballos)

2. MPC §3.06(5)—use of device to protect property.  You can use device if (a) device not designed the cause/known to create a substantial risk of death/harm; (b) use of device is reasonable under the circumstances as the actor believes them to be; and (c) the device is customarily used for such a purpose or reasonable care is taken to make known to probable intruders the fact that it is used.

c. Law Enforcement

· Right of police officers

· Common law

· Nondeadly force—when necessary to make lawful arrest for any crime, including felony/misdemeanor.  Police need only have reasonable grounds for believing that the suspect committed a crime; thus, use of force permitted even if it turns out that police officer made mistake

· Deadly force—police can use deadly force if they reasonably believe it is necessary to prevent a felon from escaping arrest.  Deadly force cannot be used to prevent escape of misdemeanant.

· police officer could use deadly force when necessary to arrest felon on probable cause

· Modern view

· Deadly force restricted to “dangerous” felonies—i.e., one involving a risk of physical harm to others, such as murder, manslaughter, kidnapping, rape.  Burglary isn’t such a felony.

· Rationale—definition of felony much broader than at c/l; felonies not automatically punished w/ death penalty.

· Constitutional limit—it is unreasonable seizure of a person in violation of 4th am. for the police to use deadly force to apprehend fleeing felon unless (1) deadly force necessary to prevent escape; (2) if practical, a warning is given; and (3) the officer has probable cause to believe that the felon poses a serious threat of death or serious bodily injury to others if not apprehended.  Tennessee v. Garner.

· Violation of constitutional limit gives rise to civil c/o/a, but doesn’t necessarily mean that cop not exculpated by state statute.

· Self-defense—if met w/ forcible resistance while trying to apprehend a criminal suspect, whether felon or misdemeanant, police are entitled to use force in self-defense, including deadly force, if they reasonably fear imminent death/serious bodily injury.  Durham v. State

· Right of private citizens

· Deadly force: Reasonable appearances not enough—private citizen’s defense, unlike that of cop, doesn’t depend upon belief that grounds for the use of force existed.  If a private person causes death in the making of a “citizen’s arrest,” he has a defense only if the person killed had in fact committed a felony.  Thus, private citizens are strictly liable for mistakes.  Note that a reasonable mistake will exculpate for nondeadly force.

· MPC approach—even stricter than c/l: private citizen using deadly force has no defense unless the private citizen believes he is assisting a police officer.  MPC. §3.07(2)(b)(ii).

d. Necessity

i. General Principles

1. Common law—a person is justified in violating a criminal law if:

a. Actor faced w/ a clear and imminent danger

i. Commonwealth v. Leno, MA Sup. Ct., 1993—MA is one of ten states that prohibit distribution of hypodermic needles w/out a prescription.  Ds operated a needle-exchange program to combat the spread of AIDS.  Ds tried to raise necessity defense, which court rejected b/c Ds hadn’t shown that the danger they sought to avoid was clear and imminent rather than debatable or speculative.

b. Actor must reasonably expect that his action will be effective in abating the danger that he seeks to avoid.

i. U.S. v. Schoon, 9th Cir., 1992.  To protest U.S involvement in El Salvador, Ds disrupted I.R.S. office in violation of law.  No necessity defense allowed for indirect civil disobedience b/c there are always legal alternatives and because the civil disobedience, due to its indirectness, isn’t likely to abate the evil

c. There must be no effective legal way to avert the harm
d. The harm that the actor will cause must be less serious than the harm that he seeks to avoid
i. In balancing the harms, the actor’s actions should be weighed against the harm reasonably foreseeable at the time, rather than the harm that actually occurs.

ii. Given the facts as they reasonably appear, the actor’s value judgment must be in fact correct

1. unclear if value judgment is made on utilitarian grounds or on deontological grounds

e. Lawmakers must not have anticipated the choice of evils and determined the balance to be struck between the competing values

i. Commonwealth v. Hutchins, MA Sup. Ct., 1991—D charged w/ illegal possession of marijuana.  D showed that he had a degenerative disease that ingestion of marijuana had caused to go into remission.  He tried to raise defense of necessity.  Court refused to allow defense, reasoning that the alleviation of D’s symptoms wouldn’t clearly and significantly outweigh the harm to the public caused by relaxation of drug laws.

f. Clean hands—actor must not have wrongfully placed himself in a situation in which he would be forced to engage in criminal conduct.

g. Extra limitations—not universal

i. Limited to emergencies created by natural rather than human forces
ii. No necessity defense to homicide

iii. Can only protect persons/property; no necessity defense when acting to protect reputation/economic interests.
iv. Prison escapes—courts split

1. People v. Unger, IL Sup. Ct., 1977.  To escape homosexual attacks/death threats, D walked off minimum security honor farm.  Caught two days later, trying to raise money to hire a lawyer.  Allowed to raise necessity defense to escape conviction

2. People v. Lovercamp.  Defense only need be submitted to jury where: (1) prisoner is faced w/ specific threat of death, forcible sexual attack, or substantial bodily injury in the immediate future; (2) there is no time for a complaint to the authorities or there exists a history of futile complaints which make any result from such complaints illusory; (3) there is no time or opportunity to resort to the courts; (4) there is no evidence of force or violence used towards prison personnel or other “innocent” persons in the escape; and (5) the prisoner immediately reports to the proper authorities when he has attained a position of safety from the immediate threat.

ii. Taking Life to Save Life

1. Regina v. Dudley and Stephens, Q.B., 1884.  Dudley (D), Stephens (S), Brooks (B), and Parker (P) were in lifeboat from sunk yacht.  P was a 17-yr-old cabin boy.  After 20 days on the boat, the last 9 w/out food, and the last 7 w/out water, D and S killed P, who was ill from drinking seawater; all three eat P.  Four days later, they were discovered and saved.  D and S charged w/ murder; they raise necessity defense.  Held: no necessity defense; in order to save your own life, you cannot take the life of another, when that other is neither attempting nor threatening to take yours, nor is guilty of any illegal act whatever toward you or anyone else.  (Court cites exception for Lord Bacon, who would allow necessity to thrust another person off a plank in the ocean to save one’s life.)

2. United States v. Holmes, 1842.  D and other crewmembers of ship threw men overboard after lifeboat began to leak.  Held: no necessity defense; sailors were bound to sacrifice their lives to save the passengers.  And if life to be taken, must be by lot.

3. Bases for distinguishing cases where you recognize defense and where you don’t:

a. Look at the numbers

b. Look at whether killing would necessarily save life

c. Look at whether the continuing survival of the victim imperils life of survivors (e.g., the weight of the guy hanging on mountaineer)

d. Look at how fairly the victim was chosen

i. But is drawing lots necessarily the best way to go? What if one of the people in the boat is a convicted murderer being transported to the place of execution?  What if one is responsible for creating the situation?  What if one doesn’t have a family?  Kill the one w/ the lowest projected earning?  Let them bid against each other to be a survivor, w/ payment going to estate of victim?  Maybe throw overboard the heaviest person and minimize the number who go overboard?

4. Reconsidering the moral issue

a. Utilitarian justification—save the greatest number of lives.

i. But problem in where we allow people to make calculation of the lesser evil by themselves.  By adhering to absolute rule against murder even in marginal cases like these, we strengthen the general deterrent effect of the law.

b. Retributive justification—while an innocent person’s life may never justifiably be taken, even to save a larger number of lives, the killer may be excused on the ground that, as a result of the extraordinary circumstances, they were compelled to take a life.

iii. MPC approach--§3.02

1. Conduct which the actor believes to be necessary to avoid a harm or evil to himself or to another is justifiable, provided that:

a. the harm or evil sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged; and

i. this is determined by judge, not the actor

b. neither the Code nor other law defining the offense provides exceptions or defenses dealing with the specific situation involved; and

c. a legislative purpose to exclude the justification claimed does not otherwise plainly appear.

2. When the actor was reckless or negligent in bringing about the situation requiring a choice of harms or evils or in appraising the necessity for his conduct, the justification afforded by this section is unavailable in a prosecution for any offense for which recklessness or negligence, as the case may be, suffices to establish culpability.

e. Duress

i. Elements of the duress defense

1. Crime other than murder

a. Some states recognize an imperfect duress defense, which reduces the offense of the coerced actor to manslaughter.

b. Courts are split on allowing duress as a defense to felony murder—but it must be if it negates the predicate felony, and it negates complicity liability b/c no purpose to promote the crime

2. Another person threatened to kill or grievously injure the actor or a third party unless actor committed the offense

a. Some jurisdiction limit third parties to actor’s family members; others require threat to be personal

3. Threat was present, imminent, and impending at the time of the criminal act

a. State v. Toscano, NJ Sup. Ct., 1977.  D, a chiropractor, consented to file fraudulent claims when told: “Remember, you just moved into a place that has a very dark entrance and when you leave there w/ your wife….You and your wife are going to jump at shadows when you leave that dark entrance.”  Held: imminence requirement abolished; D has duress defense.  Imminence is but one factor to consider in deciding whether D’s conduct of that of a person of reasonable firmness in the actor’s position.

b. Some states retain the old imminence requirement.

4. No reasonable escape from the threat except through compliance w/ coercer’s demands

5. Actor not at fault in exposing himself to the threat.

a. Gang membership—usually, courts say that where D voluntarily and knowingly joined a criminal organization, he can’t use duress defense; however, if the nature of the criminal enterprise is such that D wouldn’t have reason to suspect that he would be forcibly prevented from withdrawing, the defense remains available.

ii. Rationale of the defense

1. Utilitarian arguments

a. When D is in thrall to some coercive power, he cannot be deterred.

b. But recognition of the defense undermines the moral clarity of the criminal law—it is at the moment when temptation to commit crime is the greatest that law should speak most clearly to the contrary.

c. Recognition of defense invites fraud—collusion.

i. But how is collusion worse here than in other contexts?

2. Retributive arguments

a. Though coerced actor retains free will, she doesn’t possess a fair opportunity to exercise her will to act lawfully.  Of course, society doesn’t excuse an actor of crimes whenever she must make a hard choice; duress only excuses when the available choices are not only hard but unfair.

iii. MPC approach--§2.09

1. It is an affirmative defense that the actor engaged in the conduct charged to constitute an offense b/c he was coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist.

2. This defense unavailable if actor recklessly placed himself in a situation in which it was probable that he would be subjected to duress.  Defense is also unavailable if he was negligent in doing so, whenever negligence suffices to establish culpability for the offense charged.

3. Not a defense that woman acted on command of her husband, unless she acted under such coercion that would establish defense.

f. Insanity

i. Procedural context

1. Competency to stand trial—a person may not be tried, convicted, or sentenced for an offense if, during the criminal proceedings, he: (1) lacks the capacity to understand rationally and factually the proceedings against him; and (2) lacks the capacity to assist his attorney in his own defense.

a. Courts are split on whether you can forcibly medicate Ds in order to render them competent to stand trial.

b. Competency may be raised by the prosecutor, the defense, or sua sponte.  It’s a question of law decided by court.

c. MPC §4.04: “No person who as a result of mental disease or defect lacks capacity to understand the proceedings against him or to assist in his own defense shall be tried, convicted, or sentenced for the commission of an offense so long as such incapacity endures.”

d. Effect of incompetency finding—confinement for a reasonable amount of time necessary to determine whether there is a substantial probability that D will attain capacity in the foreseeable future.  If not, then civil commitment.

2. Burden of proof—since insanity is an affirmative defense, D has burden of production.  Legislature may constitutionally require D to persuade the jury that he was insane at the time of the crime.  Many courts used to require state to prove D sane beyond a reasonable doubt, but burden placed on D (clear and convincing evidence) after Hinckley trial.

3. Only Ds may raise the insanity defense.  A properly counseled D may rather be found guilty rather than not guilty by reason of insanity, b/c the latter verdict can lead to longer confinement, more intrusive treatment, or greater stigma.

4. Ford v. Wainwright—violates 8th am. to execute an insane person.  Why?

a. Preserves D’s ability to make arguments on his own behalf (outmoded—such prisoners have appointed counsel)

b. Executions of the insane are simply cruel—we want people to be able to prepare, mentally and spiritually, for their death.

i. We want people to know that they’re being punished; otherwise, it’s a lot like executing a deodand.

ii. Rationale of defense

1. Utilitarian theory—the insane cannot be deterred.  While the insane need to be incapacitated, they can be civilly committed (no need to stigmatize w/ criminal conviction).

a. But maybe at the margin, they can.  Alternatively, it sends a message to others that they can’t avoid punishment by faking insanity—general deterrence.

2. Retributive theory—the criminal law is deprived of its chief paradigm of free will if no insanity defense.

a. Alternatively, we’re protecting those who are blameworthy from the stigma of being insane.  If we want to maximize the deterrent/stigma value of the criminal law, then we need to keep the criminals separate from the insane—people have a right to be punished.  We dilute that right and the condemnatory annunciation function of a criminal conviction if it’s the same label given to the insane.

iii. Mental disease or defect

1. Not precisely legal—we think psychiatrists are experts

a. State v. Green, TN Ct. of App., 1982.  D killed cop in park bathroom, trying to track down “ousiograph” to track down the people sending signals to his brain.  State didn’t rebut D’s psychiatric evidence that he was insane; instead, merely had cops who interviewed him for 45 minutes say he “seemed a bit different, but normal.”  Held: conviction reversed.  State failed to prove D sane.  State’s evidence isn’t inconsistent w/ D’s being insane at the time of the offense.  A paranoid schizophrenic can operate in a seemingly normal way.

2. Nor precisely medical—we don’t just let psychiatrists decide; they’re looking at whether a patient is treatable (e.g., compulsive gambling is treatable, so it’s a mental disorder). But that doesn’t have anything to do w/ blameworthiness (e.g., a compulsive gambler who robs someone for money w/ which to gamble).

a. State v. Guido, NJ Sup. Ct., 1993.  Psychiatrists evaluated D, making medical conclusions then stating D was “sane.”  After meeting w/ D’s lawyer, they changed finding to “insane.”  Held: The change in the medical testimony stemmed from a misunderstanding of the insanity defense and could not be considered fraudulent.  The psychiatrists thought that the “disease of the mind” required by the M’Naghten concept of legal insanity meant a psychosis only, but then, after conferring w/ D’s lawyer, concluded that they were being too narrow and that an “anxiety neurosis” did qualify as a “disease” w/in the legal rule

3. MPC §4.01(2): “As used in this article, the terms “mental disease or defect” do not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct.

iv. The Tests

1. M’Naghten Test (cognitive)

a. A person is insane if, at the time of D’s act, he was laboring under such a defect of reason, arising form a disease of the mind, that he: (1) did not know the nature and quality of the act that he was doing; or (2) if he did know it, he didn’t know that what he was doing was wrong.

i. “Know”—courts split on what this means

1. Narrow view, “formal cognitive knowledge”—D is sane if he can describe what he is doing (“I was strangling her”) and can acknowledge the forbidden nature of his conduct (“I knew I was doing something wrong”)

2. Broad view, “affective knowledge”—D is insane unless he can evaluate his conduct in terms of its impact on others and appreciate the total setting in which he acts.

ii. “Nature and quality of the act”

1. e.g., can’t tell the difference between squeezing V’s neck and squeezing lemons

iii. “Wrong”—courts split

1. Legal wrongdoing

2. Moral wrongdoing—not whether D personally and subjectively believed that his conduct was morally proper, but rather whether D knowingly violated societal standards of morality.

a. Deific decree exception—a person who, as the result of a mental disorder, believes that she is acting under the direct command of God, is deemed legally insane.

i. State v. Crenshaw, WA Sup. Ct., 1983.  D beat new wife to death b/c crazily suspicious that she had had affair; D a member of Muscovite religion which commands husbands to kill adulterous wives.  Held: D’s conviction affirmed.  Mere conformity w/ personal religious precepts isn’t sufficient to trigger deific decree exception to moral wrongdoing standard.

b. Criticism of rule

i. Doesn’t recognize degrees of incapacity—requires D to wholly lack cognition

ii. Disregards mental illnesses that affect volition.  If a person knows what he is doing but cannot control his conduct, he is undeterrable and therefore punishment is inefficacious.

1. But: potential threat to society created by volitional prong—the possibility of fakers getting off.  The problem of insanity trials as circuses, where juries cannot decide.

a. But the frequency and the success rate of insanity pleas are grossly overestimated—the plea is rarely made and even more rarely successful.  The number of volitional defects are negligible.

2. Defense can’t work b/c scientists can’t identify an “irresistible impulse.”  (U.S. v. Lyons, 5th Cir., 1984)

a. But we don’t care about observable behavior; we’re looking for meaningful choices.  The inquiry is necessarily subjective and isn’t based on confidence in the testimony of expert witnesses, but on the ethical precept that the D’s mental state is a crucial aspect of his blameworthiness.  It is unjust to convict persons who lack the ability to conform to the requirements of the law.

2. MPC test (§4.01(1))

a. D isn’t responsible for his criminal conduct if, at the time of the conduct, as the result of a mental disease or defect, he lacked substantial capacity to: (1) appreciate the criminality (or wrongfulness) of his conduct; or (2) to conform his conduct to the requirements of the law.

b. Differences between MPC test and c/l:

i. Uses “appreciate” rather than “know” to avoid a narrow interpretation of the cognitive prong.

ii. Avoids the word “impulse” to avoid problems of irresistible impulse test

iii. Uses “lacks substantial capacity” to avoid the criticism that c/l test unrealistically required total incapacity.

v. Abolition of the Insanity Defense

1. Abolitionist arguments

a. Abuse—too many wrongdoers are able “walk free” b/c able to persuade psychiatrists and gullible juries of their nonexistent madness

i. But little empirical support for this proposition.  Many grossly overestimate the frequency and success rate of the insanity plea.

b. Counter-Deterrence—awareness of the insanity defense reduces deterrent effect b/c would-be offenders think they can get away with it by pleading insanity

i. But the solution isn’t to abolish the insanity defense but rather to educate the public regarding the true effect (i.e., that long-term civil commitment usually follows the rare acquittal).

2. Some states have abolished the insanity defense, but still permit D to introduce evidence of mental disease/defect to rebut the prosecution’s claim that he possessed the mental state required in the definition of the crime (e.g., squeezing lemons vs. squeezing throat).

3. Others authorize findings of guilty but mentally ill.  The effect is that D receives the sentence that would otherwise be imposed if found guilty; after sentencing, however, D may receive psychiatric care in the prison setting.  If cured while in custody, must complete sentence.

a. Proponents claim following benefits: (1) inappropriate insanity findings will be reduced; (2) treatment of the mentally ill, but sane, offenders is provided; and (3) the public receives greater protection from mentally disordered and dangerous offenders.

b. Criticisms:

i. Distinction between mental illness and insanity too fine for jury to distinguish

ii. GBMI verdict is unnecessary: any person convicted of a crime may receive psychiatric care, if the state provides it

iii. Persons found GBMI not guaranteed treatment; insufficient funds may be allocated to mental health agencies

iv. Juries compromise and return GBMI verdicts when not guilty by reason of insanity should be reached.

