I. Introduction

A. Why Choose Different Courts

The following are reasons and factors to consider between choosing different courts.

1) Docket – crowded or not

2) Judges – prior decisions, how they are chosen (state-may be elected, fed – for life) – there is great variation on state bench and less variation on federal bench

3) State v. Federal

4) Geography of the parties (and of the evidence)

5) Jury pool is different between Cook County and entire Federal

6) Reputation of the court/bias

7) Procedural tools that one court may have that another will not (i.e. rules of admission of expert testimony)

B. Residence

Used primarily for personal jurisdiction. Whether a suit can be brought in federal court (in diversity). 

Measured at the time of filing the suit - if you move later then technically that doesn’t matter
1. Citizenship

For your home to be there for an indefinite period of time

Must be more than residence, but residence is part of it

2. Factors for Legal concept of domicile/residency

1) Residence – 

i. But a college dorm is not a domicile neccesarily

2) Intent to remain indefinitely

i. Not planning on doing anything else

ii. Don’t have to say that you want to stay in that state for the rest of your life

3) State Tax Returns

4) Drivers License

5) Religion

i. To show that she joined a church, was an active participant

6) Children – if they go to school in the area

7) Medical Insurance

8) Where she votes

i. Not conclusive

9) For a student – are they financially emancipated from their parent

3. Gordon v. Steele – Dealing with residence

Issue of whether diversity jurisdiction. 18 yr old ( from Penn but going to college in Idaho. In Fed court suing 2 Drs. and hospital for malpractice. Diversity j found because of intent to indefinitely stay in Idaho. Citizenship at time of filing is what matters. 

II. Personal Jurisdiction

A. Intro

The study of which court has the power over the litigant. 

The courts of England were worried about whether the sheriff could get you, grab you and bring you into court. 

PJ ideas stem from that – if you could grab the person and bring them to court, then giving them a summons and complaint is the same thing (nicer)

1. 3 Kinds of PJ

a) In personam: Gives the court jurisdiction over the (’s person, gives the court power to issue a judgment against him personally. All of (’s assets may be seized to satisfy the judgment (suit against the person for obligation arising out of tort, K, etc.)

b)  In rem: Suit against the thing. Gives the court power to adjudicate a claim made about a piece of property or about a status. An action to quiet title to real estate. Limited to value of the thing.

c) Quasi in rem: the action is begun by seizing property owned by the (. Within the state. Attachment – property owned, Garnishment – debt owed. So you bring an unrelated suit and then enforce it up to the value of the property. 

a. Difference between quasi in rem and in rem: here the action is not really about thing, instead the thing seized is a pretext for the court to decide the case without having jurisdiction over the (’s person. 

2. Fairness v. Federalism/Sovereignty

These are the major themes. So sometimes worried about what is fair to the parties, sometimes worried about following the rules and allowing the courts to adjudicate.

B. An individual’s presence is enough (still)

Jurisdiction may be exercised over an individual by his presence in the forum state.

1. Originally this was the chief, if not sole basis for pj

If ( is present in the state or consent to jurisdiction then personal jurisdiction is sufficient. The reverse was also true that the state could not have jurisdiction over a ( not within the territorial limits of the state 

a. Pennoyer v. Neff - 

Attachment of land in Oregon. Jurisdiction is only proper if the ( was “present” in the state. The property was within the state at the time of the suit. An action of “quasi in rem.” Attachment of property to satisfy a previous claim. Treats individual states as a sovereign. 

Logic – if you have property in a state then you personally or an agent will maintain/monitor the property. So if the sheriff takes something up that it is attached then you will be able to see it.

2. Tagged Jurisdiction

If you are found within the state, you are stuck. So if you are on your way from NY to Illinois and pass through Ohio, you can be subject to jurisdiction simply by being in Ohio.

3. Residence is enough

As seen in Gordon.

Residence makes you within the jurisdiction

4. Jurisdiction based on debt (Harris)

This is quasi in rem jurisdiction.

In Harris v. Balk, jurisdiction could be exercised over a debt owed to a (, if pj could be obtained over the (’s debtor. PJ over the ( was unnecessary. The debtor could be ordered to pay the debt to the ( rather than his own creditor. 

a. Facts

Harris, NC res owed $180 to Balk, also NC res. Balk owed Epstein, MD res $300. Haris sepnt a few days in MD, Epstein garnished Harris’ debt to Balk. MD had jurisdiction over Harris. Balk owed Epstein the money and order Harris to pay $180 to Epstein instead of to Balk. Balk then sued Harris in NC for the orginal $180, Harris claimed the paid $ to Epstein as a defense.




J by MD was valid over Harris. 

Problem w/ this: forces a ( to defend in a place which has no connection with his own activities – this is only where intangible property (like debt) is used. 

5. Presence is Still Enough (Burnham)

Even after International Shoe, just being within the state, a single contact, you are subject to lawsuit about anything in that state. Even when the out-of-state ( only comes into the state for a specific purpose, as long as he is served within the state even if he leaves the state and has no other contacts with it. (Burnham) Must also voluntarily travel to the forum state (can’t be coerced into the state, or forcibly abducted and brought there)

Even service on an airplane would suffice.

Like tag jurisdiction.

a. Burnham v. Superior Court
A married couple separated. Wife moved to CA, husband remained in NJ. The husband visited CA on business and then visited the children, ad was served with process in CA suit for divorce. 

Plurality – as long as the ( was personally served while in the forum state, this would suffice. 

Others – believed that presence alone would almost always suffice, but thought there may be times when it wouldn’t be enough.

C. Modern Theories of PJ

1. Minimum Contacts/Substantial Justice (Int’l Shoe)

This was first articulated in Int’l Shoe to comply with federal due proves. 

“…he have certain minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.”

Applies to corporations as well as to individuals.

The test of fair play may include an estimate of the inconveniences which would result to the corporation from a trial away from its home or principal place of business.

a. Int’l Shoe
issue: Washington tried to collect unemployment taxes based on commission paid by the firm to its Washington-based salesmen. 

Contacts: Co. was incorporated in DE, primary business in MO. No business in Wash except for the WA based salesmen. Had no WA office, but sometimes WA salesmen rented display space. Salesmen had no authority to enter into contracts; all orders had to be approved by the home office. 

Holding – WA could exercise jurisdiction, sufficient minimum contacts

2. Applies to In Rem and Quasi In Rem as well (Shafer)

Before this it was thought that Int’l Shoe only applied to in personam jurisdiction, but after Shafer v. Heitner, that framework applies to everything. 

a. Shafer 

It was a shareholder derivative suit. None of the activities complained of took place in DE, nor had any of the (’s had any other contacts with DE. To gain jurisdiction, ( sequestered stock in DE to provide quasi in rem jurisdiction against the owner. Jurisdiction was not proper here.

In rem, quasi in rem – its all really against people, against people’s interests and was subject to the same I-Shoe test. 

3. A single contact/Protecting State’s Citizens (McGee)

This was the least contact with the forum state that has been approved as minimum contacts. The state had a strong interest in protecting its citizens. CA citizens would have been at a severe disadvantage other wise.

a. McGee v. Internation Life Insurance Co. 

A CA resident bought insurance from an AZ company. That company then assigned the K to a TX company. The TX co had no office or agent in CA. The deceased mailed all premiums from CA. The insurance co had only this one policy in CA. The co mailed a re-insurance certificate to Franklin. 

They derive benefits from him, he is in CA. They should be able to expect being haled into court there.

They were primarily concerned with the (’s inconvenience - ( was CA res.

4. Limitation - A Unilateral Activity is NOT enough (Hanson)

· There must be “some act by which the ( purposefully avails itself of the privilege of conducting activities within the forum state, thus involving the benefit and protections of its laws.”

· This limits jurisdiction and states that there is not the demise of all restraints on the pj of states. 

· Restrictions are more than a guarantee of immunity from suit. They are a “consequence of territorial limitations on the power of the respective states.”

· Cannot be haled into a court because a different party wants to make the ( benefit. There must be a purposeful availment to the benefits and burdens.

· Center of gravity – this is not enough. Just because something is the center of gravity it does not necessarily mean there is jurisdiction

a. Hanson v. Denckla
Penn resident created a trust in a DE bank. She moves down to FL. There were no contacts with FL until she moved. All they did in FL were checks made at her behest. They did nothing else that would be similar to a re-insurance certificate as in McGee.

5. Foreseeability of jurisdiction, predictability (World-Wide Volkswagon)

a. Foreseeability

It is not enough that it is foreseeable that the product may enter the forum, the foreseeability that is important is that the (’s conduct and connection with the forum state are such that he should reasonably anticipate being haled into court there.

b. Function of Predictability

Gives a degree of predictability so the ( can structure their conduct with some assurance as to where that conduct will and will not render them liable to suit.

c. Structure the business

Companies can structure their business, and can foresee where they will be subject to suit. They can then act to alleviate the risk of burdensome litigation by procuring insurance, passing the expected costs on to customers, or if the risks are too great, severing its connection with the state.

d. World-Wide Volkswagon
( sued in OK for injuries suffered there in an accident involving a defective car. They purchased the car in NY. The ( were the distributor (non-OK) who sold in NY, NJ, and CONN; and the dealer (showroom in NY). If either of the ( had made efforts to serve directly or indirectly the market is products in OK, then they could be subject to suit in OK. But this was only a unilateral activity of the (.

e. High Water Mark of Federalism

6. Stream of Commerce (Asahi)

In terms of minimum contacts, simply placing a product in the stream of commerce with out more is not an act that ( purposefully avails itself of the forum state.  

A (’s awareness that the stream of commerce may sweep the product into the forum does not convert the mere act of placing the product into the stream into an act purposefully directed toward the forum state.

This part of Ashai only had a plurality opinion. (concurrence says that stream of commerce is enough, they benefited economically)

a. Asahi Metal Industry v. Superior Court
Injured motorcycle rider sued the Taiwanese tube manufacturer. They impleaded the Japanese manufacturer of the tube’s valve assembly. 

Asahi ships valve assemblies to Japan to Taiwan. Asahi was aware that the valves it sold would end up in NY and in CA, however there were no direct sales in CA and did not control the system of distribution there.

b. Issues

When a component manufacturer knows that a part they manufacture will be a part of a larger product that will end up in a forum. They have continuous business and constantly benefit from it, albeit indirectly.

c. Potential Minimum Contacts – If they did this…

Designed the valves for the CA market, advertised, established channels for providing regular advice to customer, or marketed the product through a distributor who agreed to serve as sales agent there. If the instructions were in English, were in English measurements, if there were US design standards – intended to serve US market

7. Fairness Test (Asahi, and others)

The court in Asahi held, as a majority (no Scalia) that it would have been unfair and unreasonable for CA to hear the case. 

Interests to weigh: 

1) burden on (, 

2) interests of the forum state, 

3) the (’s interest in obtaining relief, 

4) the interstate judicial system’s interest in obtaining the most efficient resolution of the controversies and the shared interest of the several states.

Applying here: 

1) the burden on Asahi would be great – have to submit to a foreign nation’s judicial system. 2) CA’s interest is weak, since the 3rd party ( was not a CA resident, and the transaction took place in Taiwan 3) The 3rd party (’s own interest in CA was weak for same reasons 4) the whole system’s interest – US courts should be leery of extending their notions of j into the international field. 

8. Contractual Relationships (Burger King)

· Although the mere fact that one party to the K is a resident of the forum state does not by itself mean that the other party has “minimum contacts.” The whole K needs to be taken into consideration. 

· Significant factors: “prior negotiations and contemplated future consequences, along with the terms of the K and the parties’ actual course of dealing.”

· Underlying question is whether the franchisee should “reasonably anticipate out-of-state litigation.”

· The court in Burger King kind of turned things inside out in the K. They said that the K says that it does not require all suits must be brought in FL, but by negative implication some suits could be done there.

a. Burger King v. Rudzewicz
The K allowed ( an individual residing in MI to run a fast food restaurant under franchise from (, a FL corporation. The lawsuit was brought by BK in order to terminate the franchise agreement and to collect payments.

b. Choice of law

The K had designated FL law as controlling. By signing such a K, the out-of-stater has purposefully availed himself of the benefits and protections of the forum states laws. THIS WOULD NOT BE ENOUGH ON ITS OWN, BUT IS A FACTOR.

c. Fraud or unfair bargaining position




There was none in this case, but if there were then j would not be correct

9. Convenience

· Perhaps issues of where the witnesses are would be important. (BK)

· Where a ( has purposefully directed his activities at a forum state, he must “present a compelling case that the presence of some other considerations would render jurisdiction unreasonable.” (BK)

· Do not want to make litigation so gravely difficult and inconvenient that a party is at a severe disadvantage in comparison to his opponent.

10. Internet Cases

· The modern issues of the internet will lead us to a geographically independent world. 

· Perhaps the distinctions will be whether the site is interactive, what did the individual do, did the company search out for her business or was the cite passive?

a. Green Note (Blue Note)

NY entity sues MO entity’s web cite. NY’s theory would be that posting this info on the net, the MO business was entering NY and doing commerce in NY. Anyone who has a website, have they purposefully availed themselves for the world?

Court says this is not an interactive website. 

This was the case about the club, there was no jurisdiction – it was not interactive. Focused on what the MO did

b. Zippo
 The lighter co sues the news services. The news service has advertisements, memberships. There are a bunch of people in Penn who subscribe. Zippo sues in Penn, j is proper because they serve people in Penn. Perhaps the interactivity component.

D. General Jurisdiction v. Specific Jurisdiction

General j has a higher threshold and basically subjects you to jurisdiction

Specific is where the suit is based on the in-state contacts, 

General is where the suit is unrelated to the direct contacts.

1. Consent – must be an active consent

Simply doing a formality to conduct business does not constitute consent for general jurisdiction. 

a. Washington Equipment
They had to get a certificate for authority to do business. They were able to do this business. But they were not consenting to jurisdiction for anything. “A foreign corporation should not be deemed to have knowingly consented to general jurisdiction by doing an act required by the state obtaining a certificate of authority to do business and appointing a registered agent absent legislative intent.”

2. Must be Continuous and Systematic for GJ

This is a higher standard and was mentioned in Washington Equipment. This is out of general fairness to a corporation. A higher threshold for the nature and duration of the contacts.

a. Helicopteros Nacionales
The ( was a Columbian corp in the business of providing helicopter transportation in South America for oil construction companies. There is a crash in Peru. Did not want to sue in Peru, wanted to sue in TX. There were a number of TX contacts, all parties agree that the claims do not arise out of the contacts with TX. 

There was 1) one negotiating session, 2) the purchase by ( of 80% of its helicopter fleet 3) the sending of pilots 4) payments

“Mere purchases, even if occurring at regular intervals, are NOT, enough.”

E. Outer Limits of PJ

1. PJ is an individual, waivable right

PJ is derived from due process on either 14th A or 5th A grounds. As in rule 12b, if it is not raised initially it is waived. So that the issue of pj can be waived as a sanction (for rule 37 – discovery).  Can have a legal fiction to exercise pj. PJ is waivable, pertains to individual liberty (Art III), as individual rights – it can be waived.

a. Insurance Corp of Ireland
There was a Rule 37 sanction for failure to comply with discovery orders. The matter in dispute (pj) was taken as established for the purpose of the sanction. There are competing interests: in order to ascertain jurisdiction, they must give lots of documents. So there is a burden on the ( to waste lots of money and time in an action that should not be there (b/c of pj), but there is the poor ( who needs the documents to prove pj – otherwise they have nothing.

Holding – it you don’t comply, then there will be pj assumed.

2. Consent is a Substitute for Power

· A party can consent to personal jurisdiction. 

· What constitutes consent? In some states simply walking into a court, or filing a 12b motion to dismiss for lack of pj constitutes consent. But, most courts have limited appearance/consent to appear to challenge pj.

· So what about implied consent – acts committed in the state

· Non-resident motorist statutes – implied consent. 

· Rationale – parties may prefer a neutral forum, parties may choose to allocate risk this way and factor in other benefits to party who consents to j.

a. Carnival Cruise Lines
The Shutes, used a WA travel agent who paid Miami based company. There was a clause on the ticket that all disputes would be litigated in FL. The Shutes, apparently consented to the FL jurisdiction. Supposedly they benefited from a reduced cost. 

BUT, where the K is adhesion K and not freely bargained for, court should scrutinize for fairness (Stevens dissent)

There was no fraud.

b. Caution!!!
Be sure to distinguish consent of jurisdiction, and consent of choice of law 

F. ( doesn’t need contacts w/ forum

III. Notice

Once it has been established that the court had authority to adjudicate a dispute detween the parties or over the property before it, it must still be established that the ( received adequate notice of the case against him

A. In General

· Court must have: subject matter jx, personal jx, impartial judge, notice, opportunity to be heard

· Pennoyer suggests, inter alia, objection to exercise of state’s power in form of personal service, notice.

· Traditionally, state could assume seizure of property was sufficient notice. Mullane raises the bar.

· Service of process problems include method and adequacy. (Remember Civ Pro I)

· FRCP Rule 4 governs details of service. (Civ Pro I again)

B. Mullane – Higher level of notice required

Issue is constitutional sufficiency of notice to beneficiaries on judicial settlement of accounts by trustee of common trust fund established under NY law. Notice was given by publication in local paper. NY’s TC, AC, and SC held notice was sufficient. After all, the class has a representative. But U.S. Supreme Court reverses. Mullane v. Central Hanover Bank (p. 175)

1. Requirements/Reasonableness

Due process requires: 

· Notice reasonably calculated under all the circumstances to apprise interested parties of the pendency of the action and to afford them an opportunity to present objections. (not necessary that he actually received the notice)
· Reasonably likely to give ( notice
· Must give opportunity to be head

· Notice must be of such a nature as to reasonably convey required info. and must afford reasonable time for appearance. 

· Mere gesture is not due process. 

· Publication is not reliable. 

· Mailing impractical if many of a class are unknown, not vice-versa. Ok to miss some, but not ok not to try (the good ole college try). Note SC’s theoretical movement from formalism to pragmatic realism.

IV. Restraints on Jurisdiction

· Aside: special appearances allow defense of jx without reaching merits, so ( can’t be “trapped” into jx.

A. Long Arm Statutes

· Statutes authorizing courts to reach beyond own borders (like all the way to Canada)

· Three types: 1) to limits of constitution, 2) enumerated acts and to constitution, or 3) enumerated acts only.

· Purpose: reduce litigation and transaction costs, focus, etc.

· Everything I need to know about long arm statutes I learned in Bigelow.

1. Gibbons v. Brown
Both ( and ( injured in accident. In general, personal jx requires coverage under long-arm statute and “minimum contacts.” (Duh, Bigelow!) 

 In this case, ( subjected herself to jx by filing suit in state. 

 But (’s prior decision to bring suit should not be “sword of Damocles” hanging over her head when she later decide to challenge jx in separate suit. Complaint dismissed.

B. Venue §1391 

Once there is jurisdiction, venue refers to the place w/in a soverieg jurisdiction in which a given action is to be brought

1. In General:

· Venue locates litigation not just in state but in particular federal judicial district

· Flows solely from statutory rather than constitutional sources, primarily 28 USC §1391

· §1391(a) governs venue in diversity cases, §1391(b) in all other cases, §1391(c) for corporations.

· State - each state has its own collection of venue rules

· Federal – phrased very broadly, if State has pj, venue rule will usually operate to direct parties to appropriate ct w/in the state.

· Traditionally, venue was primarily about convenience.

· Venue is a ( privilege, which may be waived or agreed to/K for (c.f. Carnival Cruises forum-selection clause).

· Modern, tries to place suits in areas connected either to parties or events giving rise to action

· Local-action rule applies particularly to c/a involving real property, that only courts of state where land is located will hear suit regarding title

· Special venue provisions in cases like patents.

· 3 methods for determining venue

2. §1391 Construction

(a) discusses diversity cases

(b) all other cases

(c) corporations
(d) aliens
3. Venue Based on Individual Residence (1)

· §1391(a)(1) and (b)(1) authorize venue in a judicial district where any ( resides, if all (s reside in one state.

· Ambiguous terms of statute have spawned judicial interpretation.

· Most courts equate residence for venue purposes with domicile.

4. Venue Based on Events Giving Rise to Claim (2)

· Prior to 1990, §1391(a) and (b) authorized venue in district where claim arose, leading to Janmark-type issues.

· Post-amendment, (2) in each - where substantial events or omissions giving rise to the claim occur r a substantial part of the property that is the subject of the action is situated, which also raises issues of interpretation.

5. Venue Based on Fallback Provisions (3)

§1391(a) and (b) also contain fallback provisions authorizing venue if no district in which action may otherwise be brought as long as (s are subject to pj
diversity - (a)(3) where ( subject to subject matter jx, 

federal question - (b)(3) where ( “found.”

6. Venue in Cases Involving Corporations §1391(c)

· §1391(c) governs corporate (s only, so ( covered by (a) and (b)

· Is not a separate venue provision, merely defines residence.

· Deemed to be a resident of any district as to which it would have “minimum contacts” 

· Does not mean that a corp resides in all districts in a state wherein it does business

7. Aliens can be sued in any district §1391 (d) (Dee-K Enterprises v. Heveafil) p. 199

Purchasers sue manufacturer for conspiring to restrain trade, etc. Issue is whether there is personal jx over Indonesian ( and whether venue is proper in Eastern District of VA. Clayton Act provides for world-wide service of process when anti-trust ( is corporation. Under Rule 4(k)(2), ( not subject to state court jx is subject to federal court as long as consistent with federal law and Constitution, i.e. “fair play and substantial justice.” Clayton Act says venue lies where ( is found or transacts business, which in this case would be Indonesia, but 28 USC §1391(d), which provides aliens can be sued in any district, overrides any specific venue statute.

C. Forum Non Conveniens/Transfer of Venue (laterally: district to district)

1. In General 

· Courts can decline to exercise jx for reasons of justice or efficiency (FNC)


· The parties have an interest in having the suit in the most convenient locale

· The courts have an interest in not burdening its courts

· Factors to consider:

· Is the ( a resident?

· Where are the witnesses and evidence?

· Which court is more familiar with the law?

· Transfer:

· 28 USC §1404 permits geographical transfer from one DC to another within fed system (but not to a state ct – they are their own sovereign)

· Purpose: For the convenience of the parties and witness in the interest of justice

· To make sure the litigation takes place in the most convenient forum (Piper)

· Gives fed courts ability to move cases in system w/o dismissal and refilling as required w/ forum non conveniens

2.State to Fed? Fed to Fed? 

Fed. Ct. ( Fed. Ct.


§1404(a) (w/in same sovereign)







• case is transferred

State Ct. ( Fed. Ct. (or reverse)
FNC (when not dealing w/removal)

State/Fed. Ct. ( Foreign Ct. 

• case dismissed, P must refile 

(statute of limitations applies)

3. Unfavorable Change in Law not Sufficient (Piper)

The mere fact that the law of the alternative forum is less favorable to the ( is not by itself grounds for denying the (’s forum non conveniens motion.

BUT, if the remedy available in the alternative forum was clearly inadequate, then unfavorable change in law could be given substantial weight in FNC decision.

a. Piper Aircraft v. Reyno p. 204 – lesser interest in giving American forum to aliens

Plane crash in Scotland killed Scottish passengers and pilot. Plane was manufactured in US. Reyno, administratix of victims estates, brings suit in CA court. ( motions to transfer and dismiss for forum non conveniens. DC for (. In general, ( choice of forum honored but when considering public and private interests factors costs outweigh benefits, court may in exercise of discretion, dismiss. AC reverses, SC reverses. Usually strong presumption in favor of (’s choice given weaker deference for alien because convenience is primary consideration. Note that this case was first removed and then transferred and then dismissed for forum non conveniens. Wacky!

4. ***FNC w/ conditions (In Re Union Carbide) - supp

Personal injury and wrongful death class action from gas leak at plan in Bhopal, India. ( motion to dismiss for forum non conveniens. DC granted motion subject to conditions: 1) ( to agree to submit to jx in Indian courts and waive S/L defenses and 2) ( to agree to enforcement of Indian judgement and abide by FRCP discovery. AC upheld dismissal and condition 1) but not 2). Choice of law applies only to substantive, not procedural. Even more inconvenient than Piper.

These conditional FNC are more and more common – the norm!!!

5. A Kingdom for a commercial airport!!! (Smith v. Colonial Penn)

From Supp. Breach of K case based on insurance K. DC held that fact that nearest commercial airport was 40 miles away was insufficient to warrant transfer. (Funny but useless opinion.)

6. Factors Considered when weighing a motion to dismiss under FNC or §1404.

· Private Factors

1) ease of access to sources of proof

2) availability of compulsory process for attendance of unwilling

3) cost of obtaining attendance

· Public Factors

1) interest of court

2) interest of State

3) difficulty of applying foreign law

4) local interests

5) fairness

V. Subject Matter Jurisdiction

A. Intro

· State court systems include courts of general jx.

· Article III, §1 establishes SC and authorizes, but does not require, Congress to establish lower federal courts.

· Article III, §2 limits federal court jx to cases and controversies arising under federal law or Constitution, diversity, or alienage. 

· Congress can bestow additional jx on lower fed courts.

· Cases and controversies requires not: moot, too early, hypothetical, bystander

· 28 USC §1331, the fed question statute, grants fed courts jx over cases that arise under fed law.

· Concurrent jx: shared jx, i.e. state courts can also have jx where fed does

· Exclusive jx: fed court only has jx, e.g. antitrust, admiralty, bankruptcy, patents, ERISA

· The Court raises the question of smj – it is never waived (case is dropped whenever it was wrong)

· The burden is on the party seeking to invoke the j or a fed court

· Why does it matter? Logistics, strategy, politics, etc. 

B. Federal Question Jurisdiction (§1331)

· Traditionally, there was no general federal question jx.

· Modern, 28 USC §1331 gives DC jx over cases “Arising under” Constitution, statutes, or treaties of federal govt.

· SC has held constitutional meaning of arising under is broader than its statutory meaning.

1. Why do we want fed question jurisdiction?

a) Federal forum to hear federal questions – on some issues states are not likely to have the same perspective as Federal courts 

b) Uniformity – states retain collateral jurisdiction – there are still cross-pollination benefits

c) Competency – Fed courts are better than state cts. (debatable)

2. Requirements:



Must be in the case in chief; In a well-pleaded complaint
This is b/c want to determine jurisdiction at the outset (although can be challenged at any time)

3. Anticipation of defense insufficient (Mottley)

The federal question must be integral to (’s cause of action, as revealed by (’s complaint. It does not suffice for federal question jurisdiction that the ( anticipates a defense based on a federal statute or even that the (’s answer does in fact raise a federal question.

a. Louisville & Nashville RR v. Mottley (p. 217)

RR settled original suit with free pass, which legislature subsequently outlawed so RR wouldn’t honor it. M sues for specific performance under breach of K. In complaint, argues in the alternative for Fifth Amendment takings by legislature. Filed in federal court, relying on pre-§1331 statute for jx. SC raises issue of jx sua sponte. No diversity. Cases arises under Constitution and laws of US only when (’s statement of own c/a shows that it is based on those laws or Constitution. In other words, not enough to hope fed question will arise at trial but must plead the question in the complaint.

4. Challenging Federal Subject Matter Jurisdiction 12(b)(1) & (6)

· In diversity case, Rule 12(b)(1) motion asserting absence of jx.

· In arising under case, Rule 12(b)(6) motion to dismiss because there is no federal claim therefore no jx.

· If the (’s claim is clearly based upon federal law, it qualifies for federal-question jurisdiction even if it is invalid on the merits. In this situation the federal court will dismiss for failure to state a claim on which relief may be granted. (Bell)

a. Bell v. Hood (p. 225)

If complaint comes close enough to presenting a fed claim that the court has trouble deciding that it doesn’t, dismissal should be for failure to state a claim rather than for lack of jx. Impact of this rule is that 12(b)(6) dismissal means the case is over whereas lack of jx means can go to another court.

C. Diversity Jurisdiction (§1332)

1. Requirements; Constitutional/Statutory Basis

· 28 USC § 1332 and Article III, Sec. II provides for original jx in federal DC of all civil actions between, inter alia, citizens of different states or citizens of a state and citizens of foreign states in which amount in controversy exceeds $75K.

· Even though not written anywhere, case law reveals that the requirement is complete diversity among parties.

So you need 1) complete diversity of citizens and 2) amount in controversy>$75k

2. Time to determine diversity

Look to diversity at time complaint is filed.

3. Rationale

Probably routed in early concern about bias towards out of state parties. 

Modern advantage of interplay between state and fed procedures, fed judges benefit from exposure to state law, and fed courts superior to state. 

Cons are that diversity cases clog federal court docket and state-state prejudice is probably not significant anymore. 

4. Corporations §1332 (c)(1)

Corporations has dual citizenship where incorporated and where has chief place of business, based on “nerve” or “muscle” analysis. Where the executive decisions are made, or where the corp. has most of its assets

5. Partnerships

Partnerships are not considered entities but rather collection of individuals, so citizenship of each member of partnership must be considered for purposes of establishing complete diversity.

6. Issue of Domicile – 



Domicile is what matters, not residence



A change of domicile requires two elements:

1) taking up residence in a different domicile, with

2) the intention to remain there

a. Mas v. Perry – p. 229

Jean Paul Mas, of France, and Judy Mas, of Mississippi, married in Miss. and teaching in LA. Sued landlord for being a pervert. AC holds that both are citizens of Miss. for diversity purposes. To be citizen within §1332 must be both citizen of US and domiciliary of the State. Citizenship means domicile, mere residence not sufficient. In general, domicile of wife is deemed that of her husband (!!) but court in this case finds no reason to extend that where husband is an alien, since it would result in wife losing her US citizenship. As a student, lacked requisite intention to remain in LA.

Until she acquired a new domicile she remained a domiciliary and citizen of Miss
7. Presence of foreigner §1332 (a)(2,3,4, add.)

· In a suit between citizens of different states, the fact that foreign citizen is a party does not destroy diversity §1332(a)(3)

· P1 – Ohio, P2 – Canada v. (1 – NJ, (2 – Canada. The configuration is analyzed as if the foreigner were not present. 
· Alien admitted to US for permanent residence shall be deemed a citizen of state in which domiciled §1332 (a)

· Alienage jurisdiction – under §1332(a)(2)

· Fed jur exists where there is a suit btwn a citizen of a state on one side and foreign countries or citizens therof on the other

· BUT, a suit solely between citizens of foreign countres does not fall w/in alienage jurisdiction. i.e. a suit btwn citizens of Canada and Mexico
· Americans living abroad there will not be diversity btwn him and an opposing party who is a citizen of a particular American state

a. Saadeh v. Farouki – p. 236

F, Jordanian citizen residing in MD with permanent resident status, defaults on loan from S, Greek citizen. While litigation pending, F became citizen of US. (But remember, citizenship at time of filing is what is relevant.) §1332(a) provides: alien admitted to US for permanent residence shall be deemed citizen of state in which domiciled. Read literally, appears to abrogate rule of complete diversity and result in case of alien v. alien. But intent seems to have been to narrow rather than expand diversity jx. Courts differ as to how to deal with this, debates about statutory interpretation. This case does not appear to have a holding, so that’s all for now folks.

8. Amount in Controversy 

· §1332 requires amount in controversy may be greater than (not at least!) $75,000.

· Note that burden on ( is only to show that is may exceed not that it will (but the court can assign costs if it doesn’t - §1332(b) – rarely used)

· If injunction, courts 1) determine value to (, 2) determine cost to (, 3) determine cost/value to party invoking jx and 4) allow jx if any of 1-3 analysis yields statutory amount.

· Majority of courts apply either 1 or 4
Aggregation

In some circumstances, ( may aggregate claims to reach amount: 

1) single ( with 2+ unrelated claims against single ( may aggregate, 

i. but once a ( has that, he cannot then join another ( for less

2) 2 ( with separate and distinct claims where none meet the amount against ( may NOT aggregate, 

3) 2 ( with related claims and where 1 exceeds and 1 doesn’t may, sometimes, aggregate, 

4) multiple ( or ( with single interest may look at value of total interest, 

5) in class actions, simply aggregating all member’s claims cannot satisfy amount.

Compulsory Counter-Claims

Despite these common law rules, when (’s claim exceeds amount, compulsory counterclaims may be heard regardless of amount while permissive counterclaims require independent jx basis.

D. Supplemental Jurisdiction (§1367)

When can a fed ct exercise jurisdiction over a claim when there is no independent basis for jurisdiction, but it is in the same suit for which there is a claim in which there is an independent basis?

1. Traditionally, pendent and ancillary jx from common law

· Pendent involved ( asserting jurisdictionally proper claim against nondiverse party and adding related state law claim (c.f. United Mine Workers v. Gibbs)

· There was a fed question, supplemented by a state claim

· Ancillary involved related claims asserted by ( or parties after initial complaint. Claim added by someone who is not the ( (related claims asserted by additional parties after the initial complaint)

· There was diversity and added a non-diverse party (the ( wouldn’t  be allowed to bring them in )

· Counter Claim (Rule 13) – no independent jurisdiction over counter-claim, but ancillary jurisdiction allows it to be brought in

· Impleader (Rule 14)

· Cross-Claim (Rule 14(g))

· Intervention of a right (Rule 24)

2. Merged doctrine required three part analysis: 

1) constitutional basis for exercise of jx over related but insufficient claim, 

2) congressional intent behind statute granting jx over fed claim, 

3) discretionary factors from Gibbs.

3. Statute 28 USC §1367

If ( brings proper fed or diversity claim, such that fed court has original jx, court may hear all claims that are part of same case or controversy.

· §1367(a) — extends federal jurisdiction up to the limits of the Constitution (pendent party v. pendent claim no longer matters).  “Same case or controversy”
· §1367(b) — limits reach of jurisdiction only in diversity cases — exercise of jurisdiction must be consistent w/§1332 (diversity statute)

· No supp/need independent jx for claims by ( against persons made parties by: 

· Rule 14 (Impleader)

· Rule 19 (Compulsory Joinder of Parties)

· Rule 20 (Permissive Joinder of Parties)

· Rule 24 (Intervention)

· §1367(c) — gives Ct discretion to hear cases (like Gibbs — but not clear whether list is illustrative or exhaustive)

· Says that the Ct may decline to exercise j if:

(1) Claim raises a novel or complex issue of state law

(2) The claim substantially predominates over the claim(s) over which the dc has original jurisdiction

(3) The dc has dismissed all claims over which it has original j

(4) In exceptional circumstances – other reasons

· §1367(d) — Statute of Limitations will be tolled so long as federal court is hearing the claim, then + 30 days to file state claim (unless State allows longer)

4. Limits

§1367(b) provides supplemental jx shall not extend to certain claims by ( in diversity cases and §1367(c) allows courts to exercise discretion in declining jx over supplemental claims.

5. Purpose

To cover parts of cases that, if brought independently, would not fit in DC’s subject matter jx.

FOR: 1) convenience; 2) preserve the validity of the federal forum

6. “Common Nucleus of Operative Facts” Test (Gibbs)

a. United Mine Workers v. Gibbs (p. 244)

G hired during labor strike to run mine. G brings suit in Tenn. DC for 1) fed claim under fed statute and 2) state law claim of conspiracy, for which jx based on pendent jx since both based on same dispute. DC dismissed fed but not state claim, which had no independent basis for fed jx. Pendent jx requires one constitutional case (not claims), i.e. state and fed claims must derive from common nucleus of operative fact. SC holds claims arose from same facts, no error by DC because has pendent jx over state claim b/c joined with fed. Suggests courts don’t have to exercise supplemental jx even if have constitutional power to.

7. Once there is a common nucleus – factors in discretion (§1367c)

So once a common nucleus of operative facts is found – then go to discretion of court whether to hear it or not. Factors:

1) substantiality and complexity of the separate claims (the federal claim must be substantial — tail can’t wag the dog)

2) is federal jurisdiction exclusive?

· if the federal claim is exclusive then it makes sense to attach state claims (otherwise necessarily a two track system)

3) how are the legal issues related — are they intricately involved?

4) have the federal claims been dismissed?

· is it appropriate for federal court to consider state claims if federal claims have been dismissed (esp. if dismissed at the start of litigation)

· if dismissal of federal claim is on basis of subject-matter jurisdiction — the court has no discretion, it must dismiss state claims

8. Fed question claims

Codifies pendent juris.  So that if there is a fed q and a state q arising from same nucleus of facts, they could be adjudicated

BUT, under Erie – the fed question will apply fed law and the state claim will apply state law.

9. Does not affect the need for personal jurisdiction

VI. Removal §1441 (vertical from state to fed)

A. (’s Power

· ( can second-guess ( choice of federal court, forum shop within strict limits, e.g. same state. This represents an exception to the general principal that the ( is master of his/her claim.

· Can only be invoked by (
· ( may never remove even if there is a counter-claim that would work under diversity, or fed question

1. Rationale

( should also have option to choose fed courts since jx intended to protect both parties, efficiency for courts, fed shouldn’t have to make ruling on state law (Federalism)

Level the playing field (for the ()

a. Pete Rose (not a case we read or discussed)

In the lawsuit btwn MLB and Pete Rose, MLB removes from state court in Cincinnati, OH to fed court. There would have been an incredible bias if the case were heard by Pete Rose’s biggest fans. (Just ask Guthrie)

B. Can only go from State to Fed

· Removal is a one-way street from state to fed but not vice-versa. Once removed from state, state court loses jx.

C. Only where it could have originally been brought

· Removal is only available to ( where could originally have been brought in fed court, i.e. doesn’t expand limits of fed jx, just allows ( opportunity.

· And not necessarily available just because suit could have been in fed originally,

·  e.g. if ( sued in home state may not remove. 

· 28 USC §1441(b): diversity case only removable if none of (s is a citizen of state in which suit brought because local prejudice presumably not an issue.

· §1441(e) provides fed court not precluded from hearing case just because state court lacked jx, thus remedying earlier impractical common law rule.

D. Procedure For Removal

· Procedure for removal under §1446: ( must file notice in DC within 30 days of receiving (’s pleading. State court then automatically loses power over case, although decision not irrevocable. ( can move in fed court to remand back to state. This procedure eliminates confusion over whose case it is.

· Fed court can remand part or all claims

E. 28 USC §1441

(a) — authorizes removal for actions which the district courts have original jurisdiction

(b) — If there is fed question jurisdiction, then its ok;

a diversity case is removable only if none of the parties in interest properly joined and served as Ds is a citizen of the state in which action is brought

(c) — whenever a separate and independent claim under §1331 is joined w/one or more otherwise nonremovable claims, the entire case may be removed — federal question claim + independent state claim (removed, but state claim may be remanded) (does not apply to all diversity – if 2 claims, and one is against a non-diverse party, then complete diversity is not met for the whole case)

(d) — any civil action in State court against a foreign state as defined in §1603(a) may be removed by the foreign state to district court

(e) — Ct to which action is removed is not precluded from hearing and determining any claim, b/c the State court did not have jurisdiction over that claim.

F. Complete Diversity May Not Be Required at time of Removal

Caterpillar, Inc. v. Lewis (p. 253)

State law claims began in state court. Case removed to fed court without complete diversity. DC for (. AC vacates for lack of subject matter jx. Issue is whether absence of complete diversity at time of removal is fatal to federal-court adjudication. SC holds it is not, if fed jx requirements are met at time judgment is entered. Policy reasons such as cost of retrial seem to control decision.

G. Chicken-Egg; PJ/SMJ

1. Steel Co. v. Citizens for a Better Environment supp

Issue is whether statute authorizes suits for past violations and whether Citizens has standing to bring action. SC holds that none of relief sought would remedy injury, so lacks standing and court lacks jx. This is a threshold question and court may not hypothesize subject matter jx to decide merits.

2. Ruhrgas AG v. Marathon Oil Co. supp

Issue is whether, if Steel Co. requires jx must generally precede merits in decision-making order, must subject matter precede personal jx analysis? SC holds that there is no unyielding jx hierarchy. In this case, decide personal jx first.

VII. Choice Of Law – Erie and its Progeny


2 questions:



Horizontal Choice of Law – which State law applies?

Vertical Choice of Law – which law applies when there are two judicial systems in the same territory (Federal or State)?




Only applies to Diversity – if Federal Question then federal law applies

A. The Rules of Decision Act 28 USC §1652

· The laws of the several states, except where the Constitution or Acts of Congress otherwise require or provide, shall be regarded as rules of decisions in civil actions in the courts of the United States, in cases where they apply.

· Purpose: trying to create uniformity between federal and state courts

· There was dispute about what law the fed cts should apply where there is no controlling constitutional or statutory provision, federal or state; that is, where the law in question is common law.

B. Rules Enabling Act 28 USC §2072

(a)The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrates thereof) and courts of appeals. 

(b) Such rules shall not abridge, enlarge or modify any substantive right. All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect. 

(c)Such rules may define when a ruling of a district court is final for the purposes of appeal under section 1291 of this title.

C. The Old Approach (Swift v. Tyson)

· The leading pre-Erie case that Erie overrules.

· The Fed. courts are not bound by the state laws

· J. Story saw the law as an ideal entity that was not created, but discovered – search for a transcendental body of law.

· Interpreted the Rules of Decision Act narrowly- they did not apply to State judicial decision. Ct. should apply the general common law (not NY law)

· Forum shopping became rampant (Black & White Taxicab)

D. Erie v. Tompkins (p. 265) 

1. This doctrine and line of cases only concerns instances where the case is brought to federal court under §1332 (diversity)

2. Facts

Respondent brought a negligence action against petitioner railroad company seeking damages for injuries sustained when he was hit by a door projecting from petitioner's train while he was walking along a railroad right of way.

3. There is no federal common law; State Law governs

The circuit court affirmed judgment in favor of respondent, refusing to consider petitioner's claim that it was not liable for respondent's injuries under state common law. It held instead that liability was a question of general law about which federal courts were free to render independent decisions. On the instant appeal the court reversed and remanded, holding there was no federal general common law, and that except in matters governed by the U.S. Constitution or by acts of the U.S. Congress, the law to be applied by federal courts in any diversity case was the law of the state. In so holding the court overruled the contrary doctrine of Swift v. Tyson, finding it an unconstitutional assumption of powers by federal courts that invaded state autonomy and prevented uniformity in administering state law

4. Significance

the court held that there was no federal general common law, and that except in matters governed by the U.S. Constitution or by acts of the U.S. Congress, the law to be applied by the federal courts in diversity cases was the law of the state. Court construes “laws” in the Rules of Decision Act to include judicial decisions.  Furthermore, if the 10th amendment would prevent Congress from legislating a national law for torts, why should the judiciary have the power to do so under the guise of “federal common law.”

5. Reed’s Concurrence

Reed argued that the case should be decided solely on the grounds that the Swift interpretation of the Rule of Decision Act was erroneous, w/o discussing the Constitutionality of the Swift view. Congress has power to create Courts w/diversity jurisdiction, so Congress may have power to enact substantive law — b/c line between substance and procedure is hazy.

6. The Three Prongs of Erie:

STATUTORY INTERPRETATION

· as a result of the realist movement, the notion of “law” had changed since Swift

· law was now seen as made and not discovered

· Ct made law as valuable as legislative law
· error of interpretation would not alone be sufficient to overrule

· super-strong presumption of correctness — if courts get it wrong, the legislature is always free to change (in this case Swift was 100 years old)

POLICY – THE TWIN EVILS OF ERIE

· Unequal treatment of litigants (See Black & White Taxicab footnote 7 on pp.141 of Glannon)

· Forum shopping

CONSTITUTIONAL ARGUMENT

· Federalism Concerns — ignoring State common law rules invades rights reserved to the States under the federal system of divided powers — Congress has no power to declare substantive rules of common law applicable in any State — and no clause in the Constitution purports to confer such power upon the federal courts

7. What does Erie actually do?



1. Core primary conduct of case decided by state regulations



2. Other issues to be applied under Erie:

a. burdens of proof - state

b. statutes of limitation - state

c. commencement of case

d. federal courts respect recognized state court privileges

e. jury or judge (federal)

f. choice/conflict of laws (state)

g. choice of forum

h. manner of service (FRCP)

i. forum non conveniens (fed)

8. Preventing Forum Shopping

To prevent litigants from choosing btwn federal and state court based on which system is more favorable to her substantive case.

9. State does substance, Fed does procedure



But that then begs the question.



Covered by the Rules Enabling Act
10. Only applicable where there is no federal statute

11. Fed must ask what the state Supreme Court would do TODAY!!!
Not 50 years ago.  So if only precedent is from a long time ago and thee is reason to believe the state would change its mind – then go for it.

BUT, some have held that the fed ct should do what the state TC would do – to avoid forum shopping.

E. Erie’s Progeny


Erie commands the courts to apply state law – but what else must the federal court do?

1. The Outcome Determinative Test (York)

Rule – if following a federal practice not available in state court might “significantly affect the result of litigation,” the court must apply the state rule instead, to prevent diverse parties from gaining unfair advantages simply b/c they can choose federal court

So – if it is outcome determinative – use the state rule

Effect of Rule – York broadened the Erie doctrine considerably. York extended the doctrine well beyond the area in which it is constitutionally compelled by the limits of federal power. Very difficult not to apply state law – so long as procedural rules have sanctions, outcome will be affected.

· state procedural law applied in diversity case b/c outcome in fed ct should, as far at it is bound by rules, be no diff than outcome in state court.  

· extremely broad test, sweeps up nearly all procedural rules b/c they will most likely have an impact on outcome of case
· rejects distinction b/t substantive and procedural law and asks if applying fed law would change outcome, if so, don’t apply.  

a. Guaranty Trust Co. v. York (p. 276) – State Statute of Limitations

Guaranty Trust was trustee for the Van Swerigen Co. VS issues $30 mil in bonds. VS has financial problems and offers an exchange to its bond holders. Three bondholders sue and lose. York brings a second suit in federal court (in NY statute of limitations would probably bar recovery).Petitioner trustee appealed reversal of a summary judgment that would have barred respondent note holder’s action for petitioner's breach of trust. The decision was reversed on grounds that a federal court sitting in diversity was not bound in equity by the state statute of limitations that barred the suit in the state court. The Court noted that under the Erie Doctrine, in all cases where a federal court has jurisdiction solely because of diversity of citizenship, the outcome of the litigation in the federal court should be substantially the same, so far as legal rules determine the outcome of a litigation, as it would be if tried in a state court. The doctrine required the federal diversity court to follow state law, and if the statute of limitations under state law barred recovery in a state court, the federal court could not afford recovery. The Court reiterated that the source of substantive rights enforced by a federal diversity court was state law, and that this law determined the outcome regardless of the forum or whether the remedy was in law or in equity.  

PP: Certiorari granted to the Circuit Court of Appeals for the Second Circuit to review the reversal of a summary judgment for petitioner trustee, decided on grounds that respondent note holder’s suit alleging petitioner's breach of trust was barred by state statute of limitations, and to determine the binding effect of state statutes and remedies on a federal diversity court

Significance: The judgment that a federal diversity court was not bound by a state statute of limitations was reversed. The Court concluded that the federal diversity courts are required to apply state law to determine the outcome of litigation, regardless of whether the remedy was in law or in equity. Respondent note holder’s suit against petitioner trustee arising from an alleged breach of trust was remanded for further proceedings.  The court must obey the state statute of limitations. J Frankfurter refuses to draw a distinction between procedure and substance — instead asks if application of state law leads to a different outcome. 
Because of this case, the Supreme Court went through a roughly ten year stretch where any time federal rules and state rules came into conflict in a diversity action, the Court held in favor of the state rule.

2. Byrd Balancing Test (Retreat from Outcome Determinative Test)

1) Is the rule bound up with state-created rights and obligations? (what is substantive / what is procedural?) (See York)

2) form and mode of enforcing these rights — does it make a difference in the outcome?

3) if the form and mode would lead to a different outcome — what are the different state and federal interests and how do they balance out?
Test:

1) Federal policy – especially here w/ judge/jury

2) State interest – weak – having the trial judge decide the question of employee status not strong
3) Probability of outcome-determinative – here not likely
Weighs the substantive interests of the states against the procedural concerns of the federal courts

a. PRO ( designed to reduce encroachments on state interests while still giving credit to federal interests
b. CON ( the Byrd test tracks Erie’s federalism concerns, but how do you determine state interests?
Effect:

State procedural rules that may be outcome determinative are not necessarily controlling
a. Byrd v. Blue Ridge Rural Electric Cooperative (1958) [281] – Jury?

Petitioner was employed by a construction company that had contracted with respondent corporation to build power lines and stations. Petitioner was injured while working and brought negligence suit against respondent. Respondent claimed that petitioner's remedy was under the South Carolina Workmen's Comp Act. The court of appeals directed judgment for respondent. The Supreme Court reversed and remanded. The Court held that petitioner should have an opportunity to offer his own proof under that interpretation of the statute. The Court also held that petitioner was entitled to a jury trial, even though under South Carolina law petitioner would not have been entitled to a jury trial on this issue. The Court stated that it did not believe that the likelihood of a different result was so strong as to require the federal practice of jury determination of disputed factual issues to yield to the state rule in the interest of uniformity of outcome. The Court stated that there was a strong federal policy against allowing state rules to disrupt the judge-jury relationship in the federal courts.  

PP: Certiorari was granted to the United States Court of Appeals for the Fourth Circuit to determine whether the court of appeals erred in directing judgment for respondent corporation in negligence action and to determine whether petitioner was entitled to a jury trial.

Significance:  The Supreme Court reversed the judgment of the court of appeals that directed a verdict for respondent corporation in negligence action. The Court also held that petitioner was entitled to a jury trial, even though under state law petitioner would not have received a jury trial. The Court stated that the federal policy favoring jury decisions of disputed fact questions should not yield to the state rule.
3. Hanna Test – Twin Aims – Removed FRCP from Erie

· Part I Hanna modified the outcome-determinative test of (York) — “The outcome-determination test therefore cannot be read w/o reference to the twin aims of the Erie rule: the discouragement of forum shopping and avoidance of inequitable administration of the laws”
· Part II the Court noted that the service provision at issue was a Federal Rule of Civil Procedure officially promulgated by the Supreme Court under the Rules Enabling Act (28 U.S.C. §2072), and implicitly endorsed by Congress.

· In Hanna the Court held that Article III and the Necessary and Proper Clause provide broad constitutional authority to “make rules governing the practice and pleading in [federal] courts, which run in turn includes a power to regulate matters which, though falling w/in the uncertain area between substance and procedure, are rationally capable of classification as either.”
a. In English - 

[Thus, a Federal Rule, though “procedural” under the first subsection of the REA, is invalid under the second if it infringes on “substantive rights” — but no Federal Rule has ever been found invalid under the REA.]

This is only  where there is a direct conflict.  If there isn’t then look at Byrd balancing test. (Burlington)



b. Hanna v. Plummer – p. 284 – FRCP Rule 4 issue
The plaintiff, a citizen of Ohio, filed her complaint in the United States District Court for the District of Massachusetts to recover for personal injuries resulting from an automobile accident allegedly caused by the negligence of a Massachusetts citizen deceased at the time of the filing of the complaint. Service was made upon the executor of the deceased by leaving, in compliance with Federal Civil Procedure Rule 4(d)(1), copies of the summons and the complaint with the executor's wife at his residence. Because Massachusetts law required service by "delivery in hand" upon the executor, the District Court entered summary judgment for defendant
PP: 
The District Court entered summary judgment for defendant, and the Court of Appeals for the First Circuit affirmed. On certiorari, the United States Supreme Court reversed.
Significance: 
Rule 4(d)(1) transgressed neither constitutional bounds nor exceeded the congressional mandate embodied in the Rules Enabling Act, which provides that the rules prescribed by the Supreme Court for the practice and procedure of the federal district courts in civil actions shall not abridge, enlarge, or modify "any substantive right." It was further held that the Rule was the standard against which the District Court should have measured the adequacy of the service. two purposes of Erie: (1) discourage forum shopping, and (2) avoid inequitable administration of the law



c. Harlan’s Concurrence

· Established the conduct determinative test
· concurred in the result, but expressed the view that the Court misconceived the constitutional premises of Erie R. Co. v Tompkins and failed to deal adequately with those past decisions upon which the courts below relied.
· When deciding whether to apply State or Federal Rules one must “inquire if the choice of rule would substantially affect those primary decisions respecting human conduct which our constitutional system leaves to state regulation.”  If it would, state law must be applied.  
4. The state’s law to apply is where the federal court sits – so the conflict of laws rules of the state must be followed

F. The Two Tracks of Analysis

· There are two tracks of analysis when determining if federal or state law applies in diversity cases.

1) Track One — Judge-made rules
· If the Rules of Decision Act applies, court must defer to state law

· How do you know? — apply one of 4 tests

a.) Outcome Determinative test (York) — clearly part of the test used (but only part)

b.) Twin Aims test (York + Hanna) — often used to narrow York

c.) Byrd Balancing Test — sometimes used

d.) Conduct Determinative test (Harlan) — no one applies this test

2) Track Two — Rules made pursuant to an Act of Congress
· double inquiry:

a) what has the Act of Congress allowed?

b) is what the Act allowed constitutional?

· Rules Enabling Act — can’t abridge or modify substantive rights

•Test — if rationally classified as procedural, then constitutionally ok





why not apply one of the above 4 tests?

• Reasons for a looser test:

a) process is different for judge-made rules than rules made pursuant to an Act of Congress — fact that Congress is more involved suggests that more lax test is appropriate

b) purpose of FRCP was to create uniformity

G. Statutes – Fed Wins, Choice of Law – State Wins

1. Where there is a direct conflict, federal rule wins (Burlington)



If there is a conflict btwn state and federal rules, the fed rule wins



If both can co-exist then go to Byrd balancing test

a. Burlington Northern Railroad v. Woods p. 296 - Penalty

· Facts: Respondents brought a tort action in Alabama state court to recover damages for injuries sustained in a motorcycle accident. Petitioner removed the case to a federal district court having diversity jurisdiction.
· PP: Petitioner, defendant in tort action, sought writ of certiorari to review decision of United States Court of Appeals for Eleventh Circuit, granting respondents' motion, for imposition of mandatory affirmance penalty for obtaining stay of judgment, pending unsuccessful appeal.
· Significance: The court reversed, holding that the mandatory affirmance penalty had no application to the judgment entered by a federal diversity court because it conflicted with a federal rule of appellate procedure.
· State Rule – if appellant gets stay of judgment pending appeal and he loses appeal – 10% mandatory penalty. FRAP – judge may impose a penalty (discretionary).
2. If the Fed. Statute covers the point in dispute then follow it (Stewart)

So, if it is a matter of fed policy v. state policy then you look to the other tests; where there is a direct Congressional statute – then you use that

Stewart Organization, Inc. v. Ricoh (1988) [297] – forum selection clause
Facts: A dealership contract, negotiated by an Alabama dealer and a corporate manufacturer of copier products with headquarters in New Jersey and significant corporate operations in New York City's borough of Manhattan, contained a forum-selection clause providing that "any appropriate state or federal district court" located in Manhattan would have "exclusive jurisdiction over any case or controversy arising under" the contract. In September 1984, the dealer brought an action against the manufacturer in the United States District Court for the Northern District of Alabama, on both diversity of citizenship and federal question jurisdictional grounds, alleging breach of the dealership contract, breach of warranty, fraud, and federal antitrust violations arising out of the dealer-manufacturer contractual relationship. In response, the manufacturer moved, pursuant to the forum-selection clause, to transfer the action to the United States District Court for the Southern District of New York, in Manhattan. 
· PP: The District Court denied the manufacturer's motion to transfer, refusing to enforce the forum-selection clause, based in part on its conclusion that state law--in this case, Alabama law, which deemed such clauses contrary to public policy--governed the clause's enforceability.  On interlocutory appeal, the United States Court of Appeals for the Eleventh Circuit, on rehearing en banc, reversed the District Court, concluding that the forum-selection clause was in all respects enforceable generally as a matter of federal law.  On certiorari, the United States Supreme Court affirmed the Court of Appeals' decision and remanded.
· Significance: it was held that a fed. statute (28 USCS 1404(a) ) governs the decision of a District Court sitting in diversity whether to give effect to a contractual forum-selection clause and transfer an action to a venue provided in such clause, and therefore that the case would be remanded so that the District Court could determine in the first instance the appropriate effect, under federal law, of the forum-selection clause on the manufacturer's 1404(a) transfer motion. Federal statute must be followed — covers the point in dispute, and the section was a valid exercise of Congressional constitutionally-granted power to run federal judiciary.
Concurrence: Kennedy, Oconner
· While state policies should be weighed in the balance, the authority and prerogative of the federal courts to determine the enforcement of forum-selection clauses, as Congress had directed by 1404(a), should be exercised so that a valid clause is given controlling weight in all but the most exceptional circumstances.

Dissent: Fucking Scalia (nino needs an ass kickin’)

· (1) the validity of a forum-selection clause does not fall within the scope of 1404(a), and

· (2) that the federal courts could not fashion a valid judge-made procedural rule to govern the issue consistent with either of the "twin aims," under the rule of Erie R. Co. v Tompkins,

· (a) discouragement of forum shopping and

· (b) avoidance of inequitable administration of the laws--the failure of either of which sufficed to warrant the application of state law rather than federal law.

§1404(a)

allows the district court to transfer the case for the parties’ convenience — and gives considerable weight to forum-selection clauses.

3. Gasperini v. Center for Humanities p. 297

· Facts: Petitioner journalist was awarded $ 450,000 in compensatory damages by a federal court jury for the loss of 300 slide transparencies. Respondent's motion for a new trial was denied.  Under the law of NY, appellate cts are empowered to review the size of jury verdicts and to order new trials when the jury’s award “deviates materially from what would be reasonable compensation” under the VII amendment.

· PP: The United States Supreme Court vacated the judgment with instructions to the appellate court to remand the case to the district court to revisit the motion for a new trial. 

· Significance: The Court determined that the New York statute could properly be given effect in federal court, without detriment to U.S. Const., amend VII, if the statutory review standard was applied by the federal trial court judge, with appellate control of the trial court's ruling limited to review for abuse of discretion.  
4. A fed ct. in diversity must apply horizontal choice of law rules the state court would (Klaxon)

5. Certification???



The district court hearing the case, can ask the state court to decide an issue

a. Todd v. Societe BIC (1994) [Supp 36] – State Refused Certification
· Facts: Two-year-old Tiffany Todd died tragically when four-year-old Cori Smith used a Bic lighter to start a fire in Tiffany's bedroom. Deceased child's father, on behalf of her estate, brought action against cigarette lighter manufacturer for negligence and strict liability after another child used lighter to start fire, resulting in first child's death. 

· PP: court granted summary judgment in favor of the defendants. After rehearing the appeal en banc, a majority of   this court concluded that the warning printed on the lighter--"KEEP OUT OF REACH OF CHILDREN" was adequate, and that summary judgment on the issue of duty to warn was proper.

· Significance:

· (1) lighter was not unreasonably dangerous under consumer contemplation test; 

· (2) consumer contemplation test under Illinois law had to be viewed from vantage of ordinary consumer, rather than foreseeable user; 

· (3) risk-utility test did not apply under Illinois law to lighter that was obviously, but not unreasonably, dangerous; and (4) warning placed on lighter "KEEP OUT OF REACH OF CHILDREN" was adequate.

· ***Certification:

· 7th cir certified quest to IL sup ct and they rejected, so 7th cir sat en banc to issue state law and many judges furious b/c total waste of resources for court to sit en banc when not even creating precedent.  Societie Bic

· 7th Cir groveled to get Ill Sup Ct to certify quest by showing

· (a) no Il precedent existed to guide the court and

· (b) that the Il Sup Ct’s answer would truly matter in case.  

b. Trans States Airlines v. Tratt and Whitney Canada, Inc. (1996) [Supp 42] – Certified to IL SC

· Facts: Airline that subleased plane whose engine failed, resulting in in-flight fire and emergency landing, brought action against engine manufacturer for negligence, breach of warranty, and strict liability. 
· PP: the United States District Court for the Northern District of Illinois,  ruled that, under Illinois law, if engine failure was result of sudden and calamitous breakdown, airline could seek not only property and personal injury damages but also economic losses. Manufacturer appealed to of all freeken’ people… Judge Wood!

· Significance:

· (1) question of whether Illinois recognizes sudden and calamitous occurrence exception to economic loss doctrine was certified to Illinois Supreme Court, and

· (2) question of whether airframe and engine that failed constituted single product or two distinct products was certified to Illinois Supreme Court.

6. In ascertaining state law, the fed ct must do what they believe the state ct would do

So they can ask the state for certification, or look to lower cts holdings or policy

VIII. Multiparty Litigation

A. Reasons for Joinder

If every lawsuit were limited to the trial of one claim by one Π against one Δ, much wasteful, repetitious litigation might ensue.  For instance, if several people share the same claim against one potential Δ, or if a particular person has a claim against several potential Δs, it would be highly inefficient to break up the litigation into several pieces, each consisting of one Π, one Δ and one claim.

B. Joinder of Claims (Rule 18)


“DON’T SPLIT YOUR CLAIMS”

Otherwise you could only claim one claim, counterclaim, etc.  Think back to courts of law – had to have the right writ – only one.  Couldn’t claim in legal and equitable.  Now you can.

1. (a) JOINDER OF CLAIMS. 

· A party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third-party claim, may join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party.

· Once a party has made a claim against some other party, he may then make any other claim he wishes against that party.

· Joinder of claims is never required by rule 18a, but is left at the claimant’s option.  That said, res judicata, particularly the rule against splitting a cause of action, will often induce the claimant to join claims.

· Supplemental jurisdiction is not affected by 18a, all of those requirements still need to be met.  

· So if it is under same case, then OK as long as not under §1367(b), but it must arise fro same nucleus of facts.

· Diversity will usually not be a problem

· Amount in controversy: aggregation of the caims is possible to satisfy the jurisdictional amount

· There may be problems w/ supplemental 

· If the first claim was a federal question claim, and the second is a state claim that does not arise out of the same nucleus of facts – then no jurisdiction
2. (b) JOINDER OF REMEDIES; FRAUDULENT CONVEYANCES. 

· Whenever a claim is one heretofore cognizable only after another claim has been prosecuted to a conclusion, the two claims may be joined in a single action; but the court shall grant relief in that action only in accordance with the relative substantive rights of the parties. In particular, a plaintiff may state a claim for money and a claim to have set aside a conveyance fraudulent as to that plaintiff, without first having obtained a judgment establishing the claim for money.

3. Jx, Venue Not Affected but Construed Liberally

· is a procedural rule - jurisdiction and venue are not affected -  usual principles of jurisdiction and venue must be met

· construed liberally to promote trial convenience and avoid multiple lawsuits

4. Impact of §1367 – Supplemental Jurisdiction



MAINLY DISCUSSED IN 18(a)
· Prerequisites
· must be at least one claim over which court has original subject matter jurisdiction

· if it involves a federal question, claim must be substantial enough to withstand a motion to dismiss for lack of jurisdiction under 12(b)(1) — this is an easy test to meet

· §1367(a) — generally authorizes the district court to exercise supplemental jurisdiction over any claims against any parties that are part of the same constitutional case or controversy (core of operative facts)
· §1367(b) — prevents P from adding claims not w/in the court’s original jurisdiction against a D who has been joined or intervened, as well as prevents a person from either being joined or intervening as a P if the addition of such a person would be inconsistent w/the requirements of §1332 (jurisdictional requirements)
· §1367(c) — court has discretion to decline jurisdiction.
5. Court Can Sever Claims - 42(b)

· The court has the discretion to sever claims (judge can use discretion to sort things out)

· “The court, in furtherance of convenience or to avoid prejudice, or when separate trials will be conducive to expedition and economy, may order a separate trial of any claim, cross-claim, counterclaim, or third-party claim, or of any separate issue or of any number of claims, cross-claims, counter-claims, third-party claims, or issues, always preserving inviolate the right of trial by jury as declared by the Seventh Amendment to the Constitution or as given by a statute of the United States.”

· This gives the judge the power to sever claims for trial convenience

C. Counterclaim and Cross Claim - Rule 13(a), (b), (g)


“If you are going to mess w/ me, I will mess w/ you.” 13(a), (b)


“Sure we are on the same side, but I have some beef w/ you too.” 13(g)

Any claim a ( has against a (, or any claim a 3rd party ( has against a 3rd party (
1. Rule 13 - Generally

· Applies to all parties, those original and those who are joined or intervene
· Is subject to jurisdictional rules

· A counterclaim may only be asserted against an “opposing party”

· Compulsory – arising out of same transaction or occurrence

· Permissive – all other claims

2. Compulsory Counterclaims – Rule 13(a)

· A counter claim is compulsory if it “arises out of the same transaction or occurrence” that is the subject matter of the (’s claim (counterclaim must be pleaded)

· 4 Tests to define when a claim or counterclaim arises from the same transaction: (from Plant v. Blazer Financial Services)
1) Are the issues of fact and law raised by the claim and counterclaim largely the same?

2) Would res judicata bar a subsequent suit on (’s claim absent the compulsory counterclaim rule?

3) Will substantially the same evidence support or refute (’s claim as well as (’s counterclaim?

4) Is there any logical relation between the claim and the counterclaim

· Most flexible prong of test, anything court thinks should go together can get squeezed in under logical relation.  

· Failure to raise a compulsory counterclaim – principle of res judicata (but see exception) applies to all issues that should have been raised, even though actually omitted (barred from being raised in a subsequent federal action)

· Jurisdiction – a compulsory counterclaim is auxiliary to the main claim and needs no independent grounds to support it – similarly no jurisdictional amount is required for the counterclaim.

· Presumably, if it is compulsory then it arises out of the same nucleus of facts under §1367 (except see Friendly dissent)

a. Plant v. Blazer Financial Services p. 895 – If Compulsory, then Supp Jx

This case laid down the rule that if the counterclaim is compulsory, then supplemental jurisdiction is applicable, and enough to hear the claim.  If the counterclaim is permissive… there needs to be an independent basis of jurisdiction – supplemental is not enough.

4 part test. 

Facts: Debtor brought action under Truth in Lending Act and creditor filed counterclaim to recover under the underlying debt.

PP: The United States District Court for the Northern District of Georgia, entered judgment in favor of debtor on the truth in lending claim and in favor of creditor on the counterclaim and both parties appealed.

Issue: Is Blazer’s counterclaim compulsory or permissive? If compulsory the ct has supp juris, if permissive there needs to be an independent basis.

Significance: The Court of Appeals, held that:

·  (1) claim on the underlying debt in default was a compulsory counterclaim; 

· (2) award of attorney fees was not subject to setoff against the debtor's outstanding debt to the creditor, and 

· (3) underlying note was not void under the Georgia Industrial Loan Act.

· Affirmed in part, reversed in part, and remanded.

Dissent: Friendly: the majority uses a broad interpretation of “same transaction.” Friendly believes that the claim and counterclaim do not arise out of the same transaction — so not compulsory — but he does believe that they arise out of a common nucleus of operative facts — and therefore the court should have jurisdiction over the permissive counterclaim

Rule 13(a) – Compulsory Counterclaims

A pleading shall state as a counterclaim any claim which at the time of serving the pleading the pleader has against any opposing party, if it arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim and does not require for its adjudication the presence of third parties of whom the court cannot acquire jurisdiction. But the pleader need not state the claim if (1) at the time the action was commenced the claim was the subject of another pending action, or (2) the opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on that claim, and the pleader is not stating any counterclaim under this Rule 13.

3. Permissive Counterclaims – Rule 13(b)

· A ( may plead unrelated claims (independent actions which are permitted to be pleaded and proceeded on in the main action)

· The preclusion of a permissive counterclaim does not bar a later assertion of the claim in an independent action

· No claim is too far removed from the subject of the (’s clim to be allowed as a counterclaim (except in Rule 13(d))

· Jurisdiction – a permissive counterclaim does not arise out of the same transaction or occurrence and therefore needs an independent basis for jurisdiction

b. Rule 13 (b) – Permissive Counterclaims

A pleading may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim.

4. The Impact of §1367 – Supplemental Jurisdiction

· Before §1367 — if compulsory — necessarily jurisdictional

if permissive — needed an independent basis for jurisdiction

· After §1367 — the law is unclear (see J. Friendly’s dissent) – but probably the same. If Compulsory the ct has jx (Plant)

5. Cross-Claim Against Co-Party 13(g)



A Pleading of a cross claim is never compulsory

A pleading may state as a cross claim any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of the original action. Such cross-claim may include a claim that the party against whom it is asserted is or may be liable to the cross-claimant for all or part of a claim asserted in the action against the cross-claimant.

Are w/in supp jurisdiction



Original: (1 v. (1, (2; then (1 cross-claim against (2
D. Compulsory Joinder of Parties Rule 19


“They have to be here, get in here (if possible)”

1. What it does:

This rule sets forth certain situations in which additional parties must be joined, if jurisdictional requirements are met. 

If joinder is not possible – for jurisdictional reasons, the entire action must be dropped

2. Necessary v. Indispensable Parties

Necessary Parties – Parties whose joinder, if possible, is required by Rule 19(a) are considered necessary. 

BUT, if the non-joined party is only a conditionally necessary party and his joinder would destroy diversity, Rule 19 authorizes the ct to proceed w/o him

If service can be validly mad on them and their joinder would not destroy diversity – then must meet 2 tests (both):

The incomplete relief test – “in the person’s absence complete relief cannot be accorded among those already parties.”

The impaired interest test – a judgment in the persons absence will either: 1) as a practical matter impair an interest the person has, or 2) impose on some of the existing parties “double, multiple, or otherwise inconsistent obligations.”

Indispensable Parties – parties who are so vital that if their joinder is impossible the whole action must be dropped, are indispensable - Rule 19(a)
If the parties meet the two prong test above, the ct determines whether the party is so vital that the action should be dropped if joinder is not possible:

Prejudice – the extent of prejudice to the absentee or to those already parties

Framing of judgment – the possibility of framing th judgment so as to mitigate such prejudice

Adequacy of remedy – the adequacy of the remed that can be granted in his absence

Result of dismissal – whether the ( will have an adequate remedy if the action is dismissed

a. Helzberg’s Diamond Shops v. Valley West Des Moines Shopping Center p. 930




Shows that the 3rd party was to be joined if feasible but not indispensable

Facts: A Corporation which operated a full line jewelry store in shopping center sought to enjoin shopping center from violating lease provisions barring the leasing of premises in the shopping center for more than two other full line jewelry stores.

PP: The United States District Court granted the jewelry store a preliminary injunction and shopping center appealed.

Significance: The Court of Appeals held that: (1) the company which had leased the shopping center space for the operation of a third additional full line jewelry store was not an indispensable party, and (2) the district court order providing the shopping center with explicit notice that it was not to allow the opening or operation of a third additional full line jewelry store in the shopping center was sufficiently specific.  No — court rules that 3rd party was a party to be joined if feasible, but not indispensable.  

3. Rule 19(a) – Persons to be joined if feasible

States the factors which the court should consider in determining whether a person should be joined and the feasibility of joinder

Rule 19(a)

· A person who is subject to service of process and whose joinder will not deprive the court of jurisdiction over the subject matter of the action shall be joined as a party in the action if

· (1) in the person’s absence complete relief cannot be accorded among those already parties, or 

· (2) the person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person’s absence may

· (i) as a practical matter impair or impede the person’s ability to protect that interest or 

· (ii) leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest. If the person has not been so joined, the court shall order that the person be made a party. If the person should join as a plaintiff but refuses to do so, the person may be made a defendant, or, in a proper case, an involuntary plaintiff. If the joined party objects to venue and joinder of that party would render the venue of the action improper, that party shall be dismissed from the action.

4. Rule 19(b) – Determination by court whenever joinder not feasible

States the factors which the court should consider in determining “whether in equity and good conscience the action should proceed among the before it, or should be dismissed, the absent person being thus regarded as indispensable.

· 4 interests that must be examined in each case to determine whether the court should proceed w/o a party whose absence from the litigation is compelled.

1) ( has an interest in having a forum (is there satisfactory alternative forum) 

2) ( property - wish to avoid multiple litigation or inconsistent relief

3) interest of outsider who it would have been desirable to join – extend to which judgment may as a practical matter impair or impede his ability to protect his interest in the subject matter

4) Interest of the courts and the public in complete, consistent and efficient settlement of controversies.

Rule 19(b)

If a person as described in subdivision (a)(1)–(2) hereof cannot be made a party, the court shall determine whether in equity and good conscience the action should proceed among the parties before it, or should be dismissed, the absent person being thus regarded as indispensable. The factors to be considered by the court include: 

first, to what extent a judgment rendered in the person’s absence might be prejudicial to the person or those already parties; 

second, the extent to which, by protective provisions in the judgment, by the shaping of relief, or other measures, the prejudice can be lessened or avoided; third, whether a judgment rendered in the person’s absence will be adequate; fourth, whether the plaintiff will have an adequate remedy if the action is dismissed for non-joinder. 

5. Rule 19(c) Pleading Reasons for nonjoinder

A pleading asserting a claim for relief shall state the names, if known to the pleader, of any persons as described in subdivision (a)(1)–(2) hereof who are not joined, and the reasons why they are not joined.

6. Rule 19(d) Exception of Class Actions

This rule is subject to the provisions of Rule 23
7. Must have independent Jx/No Supplemental §1367(b)


no matter how badly they are wanted – if there is no independent j – its out

E. Permissive Joinder of Parties Rule 20


“It makes sense, so get in here.  You’ll make things so much easier if you are here”

1. Purpose of Rule 20

To promote trial convenience and expedite the final determination of disputes, thereby preventing multiple lawsuits (construed liberally)

2. ( Joinder

Rule 20 allows ( in certain circumstances to join other (s w/ himself or to make several parties co-(s to his claim (at the option of the ( to use or not – permissive). Must pass 2 prong test below.

EACH ( MUST BE VOLUNTARY

3. ( Joinder

(s as well as (s may be joined under rule 20, if the claims against them satisfy the same 2 prong test as for ( joinder rule. 

Joinder of multiple (s is also at the option of the ( (or (s) 

4. Requirements 20(a)

( may join together in an action if they satisfy the single transaction/occurrence test, and the common questions tests.

1) Single Transaction – “logical relation” and “common evidence” tests have been used to see if all claims in question arise from the same transaction or occurrence, and may therefore be subject to permissive joinder. 
A right to relief must be asserted by, or against, each P or D relating to or arising out of the same transaction or occurrence, or series of transactions or occurrences
2) Common Question – the common question of law or fact must be of substantial importance to all of the claims. The existence of other questions not shared by all (s does not however, bar joinder. (Mosley)


There must be a question of law or fact common to all the parties

a. Mosley v. General Motors Corp. p. 904




It is not necessary that ALL questions of law or fact must be common




A discrimination policy arose out of the same series of transactions

· Facts: Plaintiffs jointly brought a twelve-count action, alleging that their guaranteed rights were denied by automobile company employer and union by reason of racial discrimination in employment practices.

· PP: The district court severed the first ten counts into ten separate causes of action and withheld determination of the propriety of the purported class until further discovery. Plaintiffs appealed. Concluding that the district court abused its discretion in severing the joined actions, the appeals court reversed the judgment of the district court disallowing joinder of the plaintiffs' individual actions, remanding with directions to permit the plaintiffs to proceed jointly under Fed. R. Civ. P. 20(a), and affirmed that portion of the district court's judgment withholding determination of the propriety of the purported class until further discovery. The appeals court found that defendants' company-wide policy purportedly designed to discriminate similarly arose out of the same series of transactions or occurrences. The appeals court also found that the discriminatory character of defendants' conduct was basic to each plaintiff's recovery..  

· Significance: Finding that severance of the joined actions was an abuse of discretion, the appeals court reversed the district court's judgment disallowing joinder, remanding with directions to permit plaintiffs to proceed jointly, and affirmed that portion of the judgment withholding determination of the propriety of the purported class until further discovery.  The ct. held “The rule [20(a)] does not require that all questions of law and fact raised by the dispute be common.

· this shows the application of the broad “logical relation” test from Plant.
5. Jurisdiction 



In personam – each added party must have personal jurisdiction



Subject Matter - each party must have smj; beware complete diversity problems

Aggregation – it is not clear whether people are allowed to join their claims to meet the minimum $ requirements.

Supplemental J under §1367(a) –  NO SUPP JUR.  provides the express authority for pendent party jurisdiction. Authorizes the court to exercise supp jur over any claims against any parties that are part of the same constitutional case or controversy as the claims that provide the basis for the court’s original jurisdiction. BUT, §1367(b) says that rule 20 is not included, that the joined parties MUST still obtain original jurisdiction

Rationale: It would be too easy to destroy diversity requirements.  ( just would not name the proposed party b/c they wouldn’t support diversity and then join them later.  

6. 20(a) Permissive Joinder



Lays out the requirements 

All persons may join in one action as plaintiffs if they assert any right to relief jointly, severally, or in the alternative in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all these persons will arise in the action. All persons (and any vessel, cargo or other property subject to admiralty process in rem) may be joined in one action as defendants if there is asserted against them jointly, severally, or in the alternative, any right to relief in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all defendants will arise in the action. A plaintiff or defendant need not be interested in obtaining or defending against all the relief demanded. Judgment may be given for one or more of the plaintiffs according to their respective rights to relief, and against one or more defendants according to their respective liabilities.

7. 20(b) + 21 – Separate Trials/Misjoinder



The court has discretion in structuring the case to avoid:

1) delay, 2) expense, or 3) prejudice

Rule 20(b) – Separate Trials

The court may make such orders as will prevent a party from being embarrassed, delayed, or put to expense by the inclusion of a party against whom the party asserts no claim and who asserts no claim against the party, and may order separate trials or make other orders to prevent delay or prejudice.

Rule 21 – Misjoinder and Non-joinder of parties

Misjoinder of parties is not ground for dismissal of an action. Parties may be dropped or added by order of the court on motion of any party or of its own initiative at any stage of the action and on such terms as are just. Any claim against a party may be severed and proceeded with separately

F. Impleader - ( may bring in 3rd party – Rule 14(a)(b)


“If I’m liable then you should pay for it”

1. Impleader Defined

Impleader is a joinder device that allows any defending party to bring nonparty into the litigation under certain circumstances – may implead a nonparty if the nonparty “is or may be liable” to the ( for all or part of the (’s claim against the ( (the ( joins the absentee to deflect liability to the absentee)

2. Impleader is permissive, not compulsory

3. Terms:
The ( who impleads a 3rd party is the “3rd party (”, the impleaded party is the “3rd party (”

4. 3 Limitations to Impleader

1) 3rd party ( must be liable to the party impleading (usually () – thus the 3rd party’s potential liability to the ( is not a basis for impleader (“it was him, not me” – not allowed) 

2) liability of the 3rd party ( to ( must be for losses sustained by the ( as a result of (’s claim – unrelated liability is not a basis for impleader

3) liability must be derivative – an assertion of indemnity, contribution, subrogation or some other form of vicarious liability

5. Once the 3P( is in, can assert other claims against them

A and B are in a car accident; B was driving C’s car w/C’s permission. Assume C is vicariously liable for B’s act and that B is obligated to indemnify C for loss. A sues C for damages of car crash. C is concerned about two things: (1) having to pay for damages — wants to be able to indemnify B, (2) C will also have a claim against B for damages to his car. Only (1) provides a basis for impleader (derivative liability), but once B is impleaded, then C can assert his damage claim (2) under R18.

***Once a party has asserted a proper impleader claim – he qualifies under R18(a) to assert any and all additional claims, regardless of whether transactionally related to the impleader claim he may have against 3P(.

6. Jurisdiction under §1367
If diversity is met, or if there is an independent jurisdictional basis – jurisdiction over impleaded party (for ()

( can implead under §1367 – needs to show a common nucleus of fact (for impleader as well as supp juris)

( cannot use supplemental jurisdiction against 3rd party (; but if ( is responding to counterclaim and is the ( and 3rd party ( - then they can.

7. ( must have independent jurisdiction over 3P(
Court does not have supplemental jurisdiction over claims by (s against person made parties under rules 14, 19, 20 or 24

Basically, a ( must have independent jurisdiction over a 3rd party ( in order to state a claim against them. This is to avoid potential collusion between ( and (, and to avoid (’s from defeating diversity wrongfully. (the ( sues the ( - the ( has no jurisdiction over the 3rd party (, so ( gets ( to implead the 3rd party so that ( can sue 3rd party (). 
a. Owen Equipment & Erection Co. v. Kroger p. 920/922

There is a difference btwn a defending party, brought against its will and a (, who had the choice to sue all parties in the state court.

Facts:  Kroger (Iowa) filed a wrongful death action against Omaha Public Power District (Nebraska), who impleaded Owen. OPPD was granted summary judgment, but then it was determined that Owen’s principal place of business was not Nebraska, but Iowa. Thus, parties weren’t diverse.

PP: District Court denied the company's motion to dismiss. The United States Court of Appeals for the Eighth Circuit affirmed, holding that the District Court had jurisdictional power, in its discretion, to adjudicate the claim, and that the District Court had properly exercised that discretion in proceeding to decide the case, because the second company had initially concealed its Iowa citizenship from the administratrix. The third party appealed to the Supreme Court, which granted cert. and reversed.

Significance: Pendent party jurisdiction may not be used to cover Kroger’s claim against Owen. Extending jurisdiction would be inconsistent w/ 28 U.S.C. §1332, requiring complete diversity – this would be contrary to Congressional intent. The SC held 1) a finding that federal and nonfederal claims arise from a common nucleus of operative fact does not alone suffice to establish that a federal court has power to hear nonfederal as well as federal claims; (2) a plaintiff may not defeat statutory requirement of complete diversity of citizenship simply by suing only those defendants of diverse citizenship and wait for them to implead nondiverse defendants, and (3) district court had no power to entertain plaintiff's suit against crane owner where owner has its principal place of business in Iowa, notwithstanding assertion that owner concealed its Iowa citizenship.

8. Can only implead parties whose liability comes directly from the liability owed to the ( from the (. (Watergate)

Watergate Landmark Condominium Unit Owner’s Association v. Wiss, Janes, Elstner Associates (1987) [911]

Facts: Balcony repairer sought dismissal of third-party complaint filed against it by management firm which was defendant in condominium association's action alleging that firm breached management contract by recommending engineering firm which produced defective specifications for repair of balconies.  
PP: The issue on appeal was, can the management co. implead Brisk? 
Significance: The District Court, held that third-party complaint would be dismissed absent showing of derivative or secondary liability. Third-party complaint was dismissed. 3rd party liability was not derivative of the 2nd party - b/c original action did not complain that repairs were negligent, only specifications.
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9. Rule 14(a) When ( may bring in 3rd party

At any time after commencement of the action a defending party, as a third-party plaintiff, may cause a summons and complaint to be served upon a person not a party to the action who is or may be liable to the third-party plaintiff for all or part of the plaintiff’s claim against the third-party plaintiff. The third-party plaintiff need not obtain leave to make the service if the third-party plaintiff files the third-party complaint not later than 10 days after serving the original answer. Otherwise the third-party plaintiff must obtain leave on motion upon notice to all parties to the action. The person served with the summons and third-party complaint, hereinafter called the third-party defendant, shall make any defenses to the third-party plaintiff’s claim as provided in Rule 12 and any counterclaims against the third-party plaintiff and cross-claims against other third-party defendants as provided in Rule 13. The third-party defendant may assert against the plaintiff any defenses, which the third-party plaintiff has to the plaintiff’s claim. The third-party defendant may also assert any claim against the plaintiff arising out of the transaction or occurrence that is the subject matter of the plaintiff’s claim against the third-party plaintiff. The plaintiff may assert any claim against the third-party defendant arising out of the transaction or occurrence that is the subject matter of the plaintiff’s claim against the third-party plaintiff, and the third-party defendant thereupon shall assert any defenses as provided in Rule 12 and any counterclaims and cross-claims as provided in Rule 13. Any party may move to strike the third-party claim, or for its severance or separate trial. A third-party defendant may proceed under this rule against any person not a party to the action who is or may be liable to the third-party defendant for all or part of the claim made in the action against the third-party defendant. The third-party complaint, if within the admiralty and maritime jurisdiction, may be in rem against a vessel, cargo, or other property subject to admiralty or maritime process in rem, in which case references in this rule to the summons include the warrant of arrest, and references to the third-party plaintiff or defendant include, where appropriate, a person who asserts a right under Supplemental Rule C(6)(b)(i) in the property arrested.

10. Rule 14(b) – When ( May bring in 3rd party

When a counterclaim is asserted against a (, the ( may cause a third party to be brought in under circumstances which under this rule would entitle a ( to do so.

G. Interpleader Rule 22


“You all figure out who I need to pay if I am liable (which I may not be)”

1. What is it?

A device to resolve at one time the claims of many persons to one piece of property or sum of money. Such as a bank account claimed by more than one person.  So that they will not have to pa the same claim twice.

2. Statutory v. Rule



Statutory – 28 USC §1335



Rule – Rule 22
	ISSUE
	STATUTORY 
	RULE 22 

	Subject Matter Jurisdiction
	
	

	 - Diversity
	Minimal diversity; determined between claimants.  (At least 2 claimants diverse)
	Complete diversity; stakeholder on one side and claimants on the other

	 - Amount
	$500 in controversy
	$75,000+ 

	Personal Jurisdiction; Service of process
	Nationwide service of process
	Need personal Jurisdiction; service under Rule 4

	Venue
	Residence of one or more claimants
	Residence of any claimants (if all from one state); district where dispute arose; district where property is; district where any claimant found if no other basis for venue

	Injunctions
	Statutory authority for injunctions (28 USC 2361
	Only basis is provision in 28 USC 2283 for stay “where necessary in aid of . . . jurisdiction”


3. Rule 22 - Interpleader

(1) Persons having claims against the plaintiff may be joined as defendants and required to interplead when their claims are such that the plaintiff is or may be exposed to double or multiple liability. It is not ground for objection to the joinder that the claims of the several claimants or the titles on which their claims depend do not have a common origin or are not identical but are adverse to and independent of one another, or that the plaintiff avers that the plaintiff is not liable in whole or in part to any or all of the claimants. A defendant exposed to similar liability may obtain such interpleader by way of cross-claim or counterclaim. The provisions of this rule supplement and do not in any way limit the joinder of parties permitted in Rule 20.

(2) The remedy herein provided is in addition to and in no way supersedes or limits the remedy provided by Title 28, U.S.C., §§ 1335, 1397, and 2361. Actions under those provisions shall be con-ducted in accordance with these rules.

4. Cohen v. The Republic of the Philippines – p. 957

Examines 24(a)(2) – the interest, the prejudice against the interpleader’s rights and lack of adequate representation in the action.

Facts: At issue in this action is the ownership of four paintings whose total value is nearly $ 5,000,000. Cohen received the paintings on consignment from Marcos's agent entrusted to run her New York home in which the paintings had previously hung. The agent demanded return of the paintings in March of 1992, but Cohen refused because he was uncertain who actually owned the paintings. The Agent claims that Marcos authorized him to sell the paintings, and he asserts  [**3]  a direct interest in the paintings originating from a $ 300,000 loan made to Marcos and a $ 500,000 loan which he guaranteed for Marcos, both of which were collateralized by the paintings. The Philippines claims that the paintings were acquired with Philippine Government funds for the benefit of the Philippines, or that the paintings were acquired with funds which Marcos or her husband illegally obtained during Ferdinand Marcos's tenure as President of the Philippines. Marcos now seeks to intervene in this action, claiming that the paintings were acquired with her personal funds and remain her property. She denies that a lien or security interest in the paintings was given to her agent and, in the alternative, claims a right to the paintings after payment of the amount due the agent.

PP: On petition to intervene, the District Court, William C. Conner, J., held that individual claiming ownership of the paintings was entitled to intervene.

Significance: Marcos’ interest of the paintings was not adequately protected in interpleader action brought against foreign government which claimed ownership and person who claimed security interest, and Marcos was thus entitled to intervene, even if her intervention would destroy possible settlement agreement between the two defendants.

Marcos’ intervention motion is timely; she has an interest in the painting that are the subject of this interpleader action; Marcos’ interest is likely to be prejudiced by the action; and the existing parties are unlikely to adequately protect Marcos’ interest. (See Rule 24(a)(2))

Her motion was granted with the following conditions:

(1) Marcos must make all necessary applications to the Philippine Government to allow her to travel to New York for a deposition in this matter at least 7 days before trial.

(2) If the Government of the Philippines grants her the right to travel, Marcos must appear for a deposition in New York at least 7 days before the trial.

(3) If the Government of the Philippines deny Marcos the right to travel to New York for this deposition, Marcos must make herself available for a deposition in the Philippines at least 30 days before trial.

5. How it works

The stakeholder commences it and is referred to as the (, the stakeholer must deposit into the court the amount or post a bond (Statutory)

Rule – can either come into court on his own r can counterclaim, cross-claim; same jurisdictional issues, can aver not-liable

H. Intervention Rule 24


“I wasn’t invited, but I am coming anyway”

1. Intervention of Right - Rule 24(a)

Upon timely application anyone shall be permitted to intervene in an action 

1) when a statute of the United States confers an unconditional right to intervene; or 

2) (a) when the applicant claims an interest relating to the property or transaction which is the subject of the action, AND 

(b) he is so situated that the disposition of the action as a practical matter may impair or impede his ability to protect that interest, UNLESS 

(c) the applicant’s interest is adequately represented by existing parties

2. Permissive Intervention - Rule 24(b)

Upon timely application anyone may be permitted to intervene in an action: 

1) when a statute confers a conditional right to intervene; or 

2) when there is a common question of law or fact 

Permissive intervention is at the discretion of the court

Does intervention unduly delay or prejudice the adjudication of the rights of the original parties?

Still must be independent subject matter jurisdiction

3. Jurisdiction under §1367
§1367(b) codifies prior practice and is intended to preserve the principle of complete diversity between (s and (s. But, there is no jurisdiction over a party that intervenes, even as of right, as a ( in a diversity action if that party does not meet the requirements for diversity. Thus it removes the anomaly in prior practice whereby jurisdiction was exercised over an intervenor as of right in a diversity action even if jurisdictional requirement would have prevented the existing parties from joining under rule 19

So, there is no supplemental jurisdiction for parties who intervene, they still must satisfy jurisdiction requirements.

Otherwise two ( just plan for one to wait on the sidelines til the other gets diversity and then the sideline sitter would intervene.

4. A Stare Decisis Interest May Be Enough…(NRDC)
Stare decisis can satisfy the impairment of interest requirement (esp. in a case of first impression)

Natural Resources Defense Council v. United States Nuclear Regulatory Commission (1878) [940]

Facts: NRDC sued the NRC to prevent NRC from issuing licenses for the operation of uranium mills w/o first preparing environmental impact statements. The American Mining Congress and Kerr-McGee Nuclear corp. both wanted to intervene.

PP: Mining congress and potential recipient of license for operation of uranium mill appealed from an order of the United States District Court for the District of New Mexico, Howard C. Bratton, Chief Judge, denying their motions to intervene in action to prohibit federal and state agencies from issuing licenses for operation of uranium mills without first preparing environmental impact statements.

Significance: The Court of Appeals held that where decision in action would have profound effect upon mining congress and potential licensee and there was a possibility of a divergence between their interests and interests of licensee which had been allowed to intervene, mining congress and potential licensee had right to intervene. 
5. Intervention is not Compulsory (Martin)

“parties who choose to resolve litigation through settlement may not dispose of the claims of a third party . . . w/o that party’s agreement.” Court puts burden on parties in the first suit to join all parties does not put burden on the sideline-sitter. (Martin)

Martin v. Wilks (1989) [948]
Facts: Respondents were Caucasian firefighters who sued the city of Birmingham, Alabama, and alleged that they were discriminated against when they were passed over for promotions in favor of less qualified African-American firefighters. The trial court dismissed their claims based on prior adjudications on the same subject. While the other case was on appeal, respondents attempted to intervene, but the appellate court denied their motion. 
PP: Petitioners, African-Americans, sought review of a decision of the United States Court of Appeals for the Eleventh Circuit, which reversed a trial court judgment that granted their motion to dismiss respondent Caucasian firefighters' reverse discrimination claims against a city because the challenged employment decisions were made pursuant to consent decrees in another suit.
Significance: The court stated that respondents had not been afforded an opportunity to present their arguments and that they should not be prevented from raising their claims based on an action to which they were not parties. The court held that such a decision was a deprivation of respondents' rights and that they should not be deprived of their day in court. The court affirmed the appellate court's decision reversing the dismissal of respondent Caucasian firefighters' reverse discrimination case on res judicata grounds because respondents were not parties to the prior case in which the consent decrees had been entered, and they had not had an opportunity to present their case.  

I. Class Actions Rule 23


“We wuz all screwed over”

For certification, a class action must meet the prerequisites of 23(a) and fit into one of the three categories of 23(b).

1. 23(a) Prerequisites



a. Numerosity

Class representative must show that the persons in the class are so numerous that joinder is impractical



b. Commonality

· The class must share characteristics that matter in terms of the substantive law involved.  Common issues the resolution of which will advance the litigation

· Generally in cases where the issue involves the (’s general conduct or policy (such as a discriminatory athletic policy in Communities for Equity).  Some differences will not defeat certification

· Common question of law or fact
c. Typicality
· Class representatives must stand, in significant respects in the same shoes as the average class member

· Representative must have the same incentives and motivations as the average class member.

· So that the named party shouldn’t be claiming $500 and the other class members averaging $27,000,000,000

d. Adequacy of Representation

· Examines both the class representative and the representative’s lawyer

· Criteria – 

· The representative must share common interests with unnamed members of the class; with no conflict of interests
· It must appear that the representatives will vigorously prosecute the interests of the class through qualified counsel (and skillfully)

· Must be experienced

2. 23(b) Categories/Types of Classes – Must fit into one



23(b)1 – Mass produced joinder of parties

· Mass production of version of Rule 19
· TEST A class action is allowed under 23(b)1 if individual actions by or against members of the class would create a risk of either – 

· (a) inconsistent decisions that would establish either incompatible standards of conduct for the party opposing the class or

· (b) the impairment of the interests of members of the class who are not actually party to the individual actions

· Members of the 23(b)1 class may not opt out and are bound by the disposition

· AKA limited fund class action
· ( has x amount of money and first to win will take all the money

23(b)2 – Injunctive or Declaratory Relief

· Where the adverse party has acted or refused to act on grounds generally applicable to the class so that final injunctive relief or declaratory relief or the whole class is applicable

· Mainly for civil rights claims, where discrimination against a whole class is alleged and an injunction is sought

· Limited to injunctive or declaratory relief, monetary cannot be sole or primary relief sought
· Cannot opt out of the class

23(b)3 – Primarily Monetary Damages

· Catch-all.  All class actions not captured in 1 or 2

· Includes “small claims” suits and “mass tort” (though each ( would have a viable lawsuit individually)

· Requires – 

· Common questions – questions of law or fact common to members of the class predominate over any questions affecting only individual members

· Superior Method – a class action is superior to other available methods.  Consider 4 factors –

· Interest in individual control

· Existing litigation

· Desirability of concentration in one forum

· Difficulties of management

3. Notice to Class Members 23(c)2



Has also required notice to 23(b)1&2 although this is for (3)



Requires individual notice to all class members




( bears the cost




Right of exclusion (opt-out) if requested



Content of notice:



Right of exclusion – opt-out



Binding effect



Right to lawyer

4. Compulsory Counterclaims? (Heaven v Trust Company Bank)

· Court held that compulsory counterclaims against individual class members would require the court to engage in multiple separate factual determinations.  Also these claims would act against some class members, who would pay more under the counterclaims then they’d get under the claims.

· Question whether the court could consider these compulsory counterclaims before these people were parties to the suit (not yet certified).

f. 23(f)

CA may “in its discretion” hear an interlocutory appeal from a district court’s decision either to grant or deny class certification (the grant is not a final judgment)

5. Representative Adequacy & Challenges

· When a class member challenges adequacy of representation in a prior suit, the court must determine if the member was afforded such notice and opportunity to be heard as are requisite under due process.

· Generally, federal class actions rules contain enough built-in safeguards to afford adequate representation (see 23(a)3/4) to absent class members.

a. Hansberry v. Lee
· In earlier action, plaintiff-landowners sought to enforce restrictive covenant. D brought suit to reverse covenant; was estopped by earlier action to plead facts different from those stipulated.  

· SC held that D, although a landowner, was not a member of the same class b/c his interests were in opposition to the class of plaintiffs in the first suit. 

· B/c D’s interests weren’t represented by members of the class (landowners) who were parties to the original suit, his due process rights to adequate representation were violated. 

· If had brought first suit in federal court, certification of all landowners would merit denial under 23(a)3 or 23(a)4.  

b. Legacy of Hansberry
· Class action extinguishes the rights and claims of every member of the class – a final adjudication for all members. 
· Can collaterally attack class action judgments on this ground.
· Class actions can generally be constitutional if the representative is appropriate – can operate to bind members of a class. At a member, must have a good representative.
6. Personal Jurisdiction

· Only the class representatives must satisfy personal jurisdiction.

· Not necessary for all members to establish minimum contacts within the forum state.

· Rationale: min contacts/personal jx about D’s right to liberty.  Substantial burden is placed on the out-of-state D.  

· Not same burden on absent plaintiffs in class action suit.  Presumably represented by the representatives.

· (s not in danger of an adverse default judgment if they do not show up

· (s not liable or attorney’s fees or court costs

· “Opt Out” provision is adequate for constitutional purpose – absent class members are not required to give affirmative consent

· Due Process therefore provides less protection from state-court jurisdiction for class action plaintiffs then for defendants.  

· Plaintiff protection only requires –

· Adequate representation

· Notice

· Opportunity to participate whether in person or through counsel

· Opportunity to remove 

a. Phillips Petroleum v. Shutts
· Notice to out-of-state class members that a “request for exclusion” is required to opt-out satisfies due process requirements.  

· Claim for interest on late royalty payments. Fewer than 1,000 of the 28,000 class members lived in KS, where suit was brought.

· Issue: What contacts must a class P have with the state hearing the class action suit in order for the result to be binding on him?

· Held: No minimum contacts requirement. Absent class members might lose their chose in action. But opt-out procedure gives absentees ability to escape limited loss. Forum state must still provide minimal procedural due process protection – notice of litigation, opt-out option, adequate representation.

b. Notice
Absent class members in 23(b)(3) suits must receive Mullane-style notice and be given the opportunity to be heard, either in person or through personal counsel.

Problem with notice – just b/c someone gets notice doesn’t mean they understand the notice – is that really empowering (s to opt out in an informed way?

c. Choice of Law
In Shutts, the Kansas court applied state contract and equity law, despite the fact that 99% of the customers and sales had no connection w/ Kansas.

1) No “meaningful differences” btwn state laws in this case – we’ll just apply our own law

2) That’s OK, state courts have discretion as to which state law they will apply.

7. Subject Matter Jurisdiction



Diversity – only required between named members and (s



Jurisdictional amount –

SC has held that every member must satisfy the jurisdictional amount (Zahn v. International Paper Co.)

BUT, under the amended §1367, its not necessary for every member of the class to satisfy the applicable jurisdictional amount in a federal class action suit.

Under §1367, as long as the named class members’ claims exceed the amount in controversy threshold, the unnamed members need not.

8. It is binding on all class members

IX. Claim Preclusion (Res Judicata)

A valid, final judgment rendered on the merits, constitutes an absolute bar to a subsequent action btwn the same parties or those parties in privity with them, upon the same claim or demand.

Merger – if ( wins the first action, his claim is merged into his judgment and cannot sue on the same cause of action for higher damages

Bar – If the ( in the first action loses, his claim is extinguished and he is barred from suing again on that cause of action

Rule against splitting claims

A. Balance Finality with Accuracy

If a party could raise certain claims in its first lawsuit but failed to raise those claims, the party cannot relitigate those claims in a second lawsuit.  Impels parties to consolidate all closely related matters into one suit.  Prevents you from bringing a claim that you should have brought in the first suit

B. Reasons for/Interests protected by Res Judicata

1) Finality of judgments

2) Economy and Efficiency

3) Credible and Uniform Judgments

***The system promoted liberal joinder, discovery, pleading, etc.  BUT harsh res judicata rules – strong incentives for (s to use joinder rules as much as possible

C. Elements

1) Must be a Valid and Final judgment 

2) Must be “on the merits”

3) Same claims in the first and second suit

4) Same parties in first and second suit (mutuality) – or in privity w/ the parties in the prior action

D. Final Judgment/On The Merits

1. Rule 41(b) – If its dismissed, its done…

· Provides that an involuntary dismissal for failure to prosecute, or for failure to comply with the Rules or any order of the court, shall operate as an “adjudication upon the merits,” although the substantive issues in the case are never reached. 

a. Exceptions - 

· 1) Any dismissal w/o prejudice

· 2) Dismissal for lack of personal jurisdiction; subject-matter jurisdiction; venue

· 3) Dismissal for failure to join a necessary party (Rule 19)
2. 12(b)(6) – Final?

· SC footnote indicates that it is a judgment on the merits, but Illinois courts hold that it’s not.

3. Garagallo v. Merrill Lynch – need sanctions to have bite

· Ohio state court dismissed plaintiff’s counterclaim with prejudice for refusal to comply with discovery.  

· A final judgment on the merits.

· If could refile, sanction has no bite.

· P raised claim in federal court (claim dealt with federal question).

· Court applied Ohio preclusion law; determined that the first claim was not preclusive b/c the Ohio court lacked subject matter jx over the federal claim.

E. Same Claim

( can’t relitigate the same claim twice for reasons of efficiency and consistency.  Not precluded if couldn’t raise in first suit.

1. Same Claim Tests

1) Common factual transaction or occurrence (broad) (federal/2nd Restatement)

2) Same evidence (evidence necessary to sustain a second verdict would sustain the first)(narrowest)(dissent in Frier)

a. Frier v. City of Vandalia – used common factual transaction test

· City towed P’s cars. P filed suit for replevin in IL court.  After he lost in state court, P sued in federal court, claiming violations of federal due process.

· Federal court required to look to state law on claim preclusion.

· 7th Cir. applied claim preclusion. Looked to common core of operative facts and transaction (both applied in Illinois).

· Both Frier’s replevin claims and his due process claim dealt with the process of the seizure.  Alleged same conduct.  

· Dissent – Illinois law applies the “same evidence” test.  

· The replevin focused on the seizure itself; the due process claim focused on the procedure.

2. Counterclaims not barred but, Concerns about consistency (Martino)

· Claim preclusion is at times necessary to protects parties’ reliance on a judgment and respects prior court’s judgment. 

· Even when a claim seems to not to fall under the res judicata rule, the court may bar it when its prosecution would nullify rights established by a prior action.

a. Martino v. McDonald’s Systems, Inc.
· Consent judgment held that Martino (defendant) had violated his contract provisions.  In second suit, Martino alleged that the contract violated antitrust laws.

· Although it was a compulsory counterclaim, the judgment was issued before Martino filed a pleading, so Rule 13(a) doesn’t preclude the action.

· Counterclaim exception rule – when facts form the basis of both a defense (in original suit) and a counterclaim, the D’s failure to allege these facts a s a defense or counterclaim does not preclude him from relying on those facts in an action subsequently brought by him against the plaintiff.

· Idea is that the litigation often ends at an early stage, before counterclaims or defenses are raised and if the D missed his opportunity to raise these points, it’s only fair to permit him to raise them later.  

· BUT if the counterclaim would produce a result inconsistent with the prior judgment, it is barred.  

3. Why have broader “common factual transaction” test – concern about splitting

1) theory splitting (Frier)

2) arithmetical splitting (injury to head, injury to leg, injury to arm)

3) remedy splitting (compensatory damages & injunction)

F. Same Parties

Different parties possess different claims for preclusion purposes, even when those claims arise out of the same transaction

1. Privity Exception

Where a party to the suit represents the same legal right as a party outside the suit, the party in the suit is thought to represent the party outside the suit’s interest sufficiently to bar a subsequent suit on the same claim



a. Searle Brothers v. Searle
· Couple sues for divorce.  Court determined that piece of property, which was half owned by the husband and half by a partnership between himself and his sons, was part of the marital property.

· Partnership has its own separate and independent property interest, so its suit for the property is not precluded.  

· Hard for sons to get in on the first divorce case.

· Dissent points to their knowledge and their active participation in first suit.

X. Issue Preclusion/Collateral Estoppel


Bars from relitigation only those issues actually litigated and determined in the first suit


Between the parties (and sometimes other parties)

Whereas claim preclusion bars relitigatining any interests that should/might have been decided

A. Elements


1. Same issue of fact or law


2. Actually litigated and


3. Actually decided by


4. A final judgment and the


5. Determination is essential to the judgment

1. Same Issue



Issue is substantially and procedurally the same issue litigated in first suit

2. Actually litigated



An action is not “actually litigated” unless it is not contested

If ( sued for breach of K and admits there was a K but defends on different grounds, she may raise the K issue (whether it existed) in a subsequent suit



Settlement has no collateral estoppel effect

3. Actually Decided

· The issues of a claim dismissed for procedural reasons are not precluded

· If the court finds for the ( on only one ground, collateral estoppel will not bar litigation of the second issue, even if it was fully litigated (all evidence presented)in the first case

· Although seems wasteful, hard to know which party to estop when no winner or loser on the issue

· If the verdict relies on one or more distinct facts/issues, must show that the issue for preclusion was actually decided and relevant to the case.

a. Illinois Central Gulf RR v. Parks
· Car wreck.  Parks sues first for loss of wife’s services then consortium (jury returns verdict against him), then sues for his own injuries.

· Because couldn’t show that the prior judgment necessarily required a contributory negligence determination (possible that jury found no compensable damages), that issue is not precluded from litigation.

· Held: (1) Claim preclusion — different cause of action (narrower standard than the “transactional” standard usually applied) — not barred

· (2) Issue preclusion — in the first suit Jessie lost b/c (a) he was contributorily negligent or (b) he suffered no compensable damages. Cannot tell what the jury decided — no proof that Jessie was contributorily negligent — not barred.

b. Special Verdict Rule 49

The court may require a jury to return only a special verdict in the form of a special written finding upon each issue of fact

4/5. Essential to the (final) judgment {both or neither}

· There is a split:

· If a court finds for a litigant on two independent, sufficient grounds, collateral estoppel is denied effect to either decision since it is impossible to tell which decision was necessary for the judgment (2nd Restatement)

· If appellate court upholds one of the determinations as sufficient, the judgment is conclusive and preclusion applies.

· Some courts hold that collateral estoppel applies to both alternative determinations in these circumstances.



B. Non-Mutuality

1. Overview

· Former rule – issue preclusion required same parties / privity.

· Modern rule – a new party may invoke collateral estoppel against a party who litigated and lost on an issue in a prior action.  But a party that won the issue in the first case cannot collaterally estop a new party on that issue.

· Rationale – party that litigated and lost had full opp to try the issue.  Party not involved in first suit never had its day in court.

· Inquiry – the estopped party had a full opportunity to litigate the issue in the first case?

· Exceptions – 

· US is not subject to nonmutual issue preclusion.

· In case where the jury verdicts are inconsistent, no preclusion (State Farm Fire v. Century Home)

2. Defensive Nonmutual Estoppel

· Defendant invokes estoppel as a shield to guard against a point previously lost by plaintiff in prior litigation. If plaintiff had the opportunity to litigate the issue and lost, it has no right to relitigate against different parties.

· He chose the forum previously and decided how to proceed – suck it up

· Suit 1: P1 v. D1 (on issue A)

· Suit 2: P1 v. D2 (on issue A)

· If P wins A in Suit 1, he must still relitigate it against D2 (D2 gets his day in court)

· If P loses A in Suit 1, he cannot relitigate against D2 in Suit 2 (P had his day in court and lost)

3. Offensive Nonmutual Estoppel

· Plaintiff uses prior judgment as a sword to bar a defendant who lost on the issue in prior litigation from any defense on that issue in subsequent litigation.

· More strictly applied than defensive estoppel.

· Suit 1: P1 v. D1 (on issue A)

· Suit 2: P2 v. D1 (on issue A)

· If D loses A in Suit 1, P2 can estop the D from defending that issue in Suit 2 (D had his day in court and lost).

a. Concerns – 

· D1 didn’t choose the forum in first suit.  

· Encourages a “wait and see” strategy – P2, rather than joining the first case, waits to see if P1 prevails on the issue.

· D1 may not have litigated the issue aggressively in the first action if the stakes were small or the forum inconvenient.

· Possibly more restrictive procedural rules in first suit.

· If past judgments on the issue were inconsistent.

b. Parklane Hosiery v. Shore – broad discretion to TC
· In the first case to go to judgment, the SEC had claimed and the court had held that Parklane had issued a false proxy statement.  Subsequently, the plaintiffs in a class action suit against Parklane invoked collateral estoppel against it on the question of whether the statement was false.  

· Since Parklane had litigated and lost on the issue in the SEC suit, the class argued that it had had its day in court. 

· RULE - If plaintiff could easily join in the earlier action or for any of the concerns listed above, the court could find that the application of offensive estoppel is unfair to the defendant.  

· Held – a party who had issues of fact adjudicated adversely to it in an equitable action may be collaterally estopped from relitigating the same issues before a jury in a subsequent legal action brought against it by a new party

· The court concluded that the preferable approach is not to preclude the use of offensive issue preclusion, but to grant the trial courts broad discretion to determine when it should be applied
c. Parklane Factors

· Circumstances that might justify reluctance to allow the offensive use of collateral estoppel

1) application will not reward a private ( who could have joined in the previous action (could ( have easily joined in the action?)

2) fairness to ( (concern about multiple suits)

3) foreseeability of subsequent private suits

4) consistency w/ previous decisions

5) procedural concerns

C. Law of the Case

Function within a single case to prevent relitigation of decided points of law.

DC case assigned to new judge.  He doesn’t revisit established points.

AC remands to DC with instructions.  Must follow those instructions.  

D. Judicial Estoppel

Invoked when party took a sworn factual position in prior case, benefited from that position in the judgment, and now seeks to take a different position in second suit in order to win a judgment on a basis inconsistent with prior position.

Might want to use when ( does not bring in fed ct., and ( wants in fed ct.  ( says that there is no way the judgment is for over $75k.  They are then estopped from amending the complaint amount.

XI. Full Faith And Credit/Collateral Attacks §1738

A. Prevents Relitigation in another State

The principles of res judicata and full faith and credit preclude relitigation

of judgment of another state when the parties have appeared and have already

fully and fairly litigated the issues.

1. Each state/fed cts must give full faith and credit to other state’s judgments

· 28 USC §1738 demands that federal courts give the same full faith and credit to state court judgments as those states would give.

· Article IV §1 of the US Constitution already places an obligation on state courts to recognize sister-state judgments.   

· Requires each state to give to the judgment of any other state the same effect that that judgment would have in the state which rendered it.
· Taken together with claim and issue preclusion it would seem that no judgment could be relitigated.

2. How it works 

· In an intra-system scenario for preclusion, the first case is tried, and the second case might be precluded based on res judicata or collateral estoppel. However, in an inter-state scenario ​ case 1 comes before IL court, and case 2 comes before NY on the same issues or claims, the full faith and credit clause instructs the second state, NY, to treat the first result the way IL would ​ so NY would use preclusion rules of IL.

3. Exception - Can Collaterally Attack on jurisdiction

· There is one hole however ​ one may collaterally attack a judgment on the grounds that the court rendering it lacked jurisdiction.  For example, a judgment voided on grounds of improper jurisdiction was not entitled to full faith and credit.

· The court in which enforcement of the judgment is sought may examine either personal jurisdiction or subject matter jurisdiction, provided that the jurisdictional question was not litigated or waived in the first action (usually in default judgments)

a. Durfee v. Duke – NE or MO? It shouldn’t have been there in the first place

Durfee (Ä) v. Duke (Ð):  Ð Duke brought suit in Nebraska to quiet title against landowner Durfee. The land was on the border between Nebraska and Missouri on the Missouri River.  The Nebraska court had proper jurisdiction over the case only if the land was found to be in Nebraska.   NE courts determined the land was in Nebraska and held for Ä.  Ð then brought the same action to a Missouri state court, and the action was removed to federal district court in MO.   The Fed. District court factually determined the land actually was in MO, but because the issue had been fully and fairly litigated in NE already, res judicata and full faith and credit prevented the court from disturbing the original judgment.  The Fed. Appeals court reversed, agreeing with Duke’s assertion that if the land wasn’t in Nebraska, the Nebraska court never had jurisdiction.

BUT, US Supreme Court: Full faith and credit and res judicata preclude relitigation of judgment.  Any NE court would respect the original NE decision, and therefore any MO court must also follow NE preclusion.  This follows: If it’s state A (first case) then federal (case 2) then use 28 USC §1738; use state A preclusion rules.

4. Starts in Federal Court and then in State Court (Semtek)

· The first case was heard in the Central District of CA, the second in a MD state court.  Scalia says there’s nothing in full faith and credit and nothing in  §1738 that tells you what to do in this case.  SO he says use a federal common law approach; what affect should a state court give to the first federal court’s judgment?  Well, the first federal court used the CA state statute of limitations.  Federal law borrowed the state rule. In diversity cases, federal courts will borrow state law.  So the first trial (CA federal courthouse) borrowed from CA state law.

· If you’re the MD judge, you have to figure out the effect of the federal judgment in CA using federal law.  Therefore, the MD court has to look at what CA would have done since the Central District CA Federal court is in essence a “proxy” for the state court because the federal court employs (borrows) state law.  It’s not that MD has to enforce CA law.  The effect is not CA law operating, it’s enforcing the choice by the Fed court to use CA law.

· The state court must give to the federal judgment the same res judicata effect that that federal court would give its own judgment.  {This is not required by 28 USC §1738, nor is it in any federal statute.  

B. Collateral Attack

· Can collaterally attack jurisdiction as long as it has not been previously litigated or consented.  (Usually default judgments)

· Basically, a fancy way to change the decision in a previous trial. Possible if Ä defaults in the first trial if there was no proper jurisdiction originally, or because default in first trial was due to opposing side’s fraud.  HOWEVER ​ a Ä party who appeared in the first without objecting to jurisdiction or who unsuccessfully litigated the jurisdictional issue may not use collateral attack.

C. Reopened Judgments

1. In General:

· Not an appeal

· Governed by R 60(b)

· If the opponent won by unlawful means, or withheld crucial discovery

2. Rule 60(b)

On Motion and upon such terms as are just, the court may relieve a party or a party’s legal representative from a final judgment, order or proceeding for the following reasons:

1) mistake, inadvertence, surprise or excusable neglect

2) newly discovered evidence which by due diligence could not have been discovered in time to move for a new trial

3) fraud, misrepresentation, or other misconduct of an adverse party

4) the judgment is void {jurisdictional problem}

5) the judgment has been satisfied, released or discharged or a prior judgment upon which it is based has been reversed or otherwise vacated, or it is no longer equitable that the judgment should have prospective application

6) any other reason justifying relief from the operation of the judgment

· The rest of it spells out the time frames, and that there can still be collateral attacks on the jurisdiction, as well as independent actions to relieve a party from a judgment.

3. In order to get a 60(b) motion – need to show there would be a “grave miscarriage of justice”



United States v. Beggerly
There was an original case to quiet title.  They searched for a deed from Napoleanic era and could not find one.  Then 12 years later, they found the title and sued for damages.

Although there is an independent action provision in 60(b) it is subject to the 1 year time limit, and must be reserved for those cases of “injustices which, in certain instances are deemed sufficiently gross to demand a departure” from rigid adherence to the doctrine of res judicata.

Would not be in 60(b)(3) b/c there would only be the suit for the gvn’t’s negligence

4. Can only fall into one of the 60(b) categories

Therefore, if it can fit into 1-3, then the 1 year statute of limitations applies even if there is a (6) claims as well (Brandon)

a. Brandon v. Chicago Bd of Educ
The clerk sent the info to the wrong address, the wrong lawyer.  There was a default judgment.  They tried to get it reopened, but the court refused.  Held: it was a mistake, 60(b)(1) subject to the one year S/L which passed.  So even though the lawyer could make a 60(b)(6) – it could not fall into more than one category.

5.Old Law is Good Law

Sometimes we are more concerned about the litigation being over than actually getting it right.  

There is also the reality that litigation is not science.

So we want parties to get on w/ their lives and that may mean that except for an egregious mistake, we have judgments stand.

XII. Checklists

A. Fed Jurisdiction (p. 48-9)


Is there subject matter jurisdiction?


Is there personal jurisdiction over each (?


Was each served properly? 


Venue?


Notice/Opp to be heard

1. Diversity Chart (p. 105)

B. Anytime there is diversity look for Erie (chart on 248) – when to use


Diversity


No Fed Statute


No FR(CP)

If there is one – if they can co-exist follow both, if not then ask if the FR is valid under Rules Enabling Act


Fed Policy conflicts w/ state policy


Not suitable for federal common law


ASK - State policy is basically substantive or procedural?



If substantive – FOLLOW STATE (Erie)

If procedural – then ask which is weightier – considering fed v. state policy; outcome determinative test, and forum-shopping




If State wins Follow State (York – S/L)




If Fed wins – Follow Fed (Byrd – Judge/Jury)

C. Counterclaim chart on 300

D. Joinder chart on 311

E. Class-Actions on 336

F. Final Adjudication


First look for claim preclusion – if they are the same parties


If not same parties, or if different claim then look for collateral estoppel


Claim Preclusion



Splitting



Compulsory counterclaims



Privies


Issue Preclusion



Actually litigated



Necessary



Offensive or Defensive?



If offensive – did ( hang back


Full Faith

If in different states/court systems – is the court in suit 2 bound by the decisions in court 1”

Did court 1 have jurisdiction – or is there a cllateral attack – if the issue was not litigated or waived in the first suit?

