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1. 
SUBJECT MATTER JURISDICTION
Subject matter jurisdiction is where courts have limitations on the types of cases that the courts may hear. Subject matter jurisdiction may be limited or general, original or appellate, exclusive or concurrent. Subject matter jurisdiction cannot be waived and can be raised by any party or by the court. The issue is so important because it is a constitutional issues of federalism and separation of powers.
Federal Question: §1331 or Diversity: §1332. Subject matter jurisdiction is same regardless of where parties are located, and is non-waivable; the court can raise (and dismiss for lack of) subject matter jurisdiction at any time.
A. Federal Diversity Jurisdiction
-- For a case to come within federal jurisdiction, it must come within the Constitution and then within the jurisdiction granted by Congress through statute. 
-- Article III extends the federal judicial power to controversies between citizens of different states. Congress vested jurisdiction for the district courts with 28 U.S.C. § 1332, where the citizens are of different states and the amount in controversy exceeds $75,000. 
-- A district court shall not have jurisdiction of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court. 28 U.S.C. § 1359
-- Strawbridge v Curtiss (1806) required complete diversity with no two opposing parties citizens of the same states.
State citizenship

-- State citizenship requires being domiciled in the state: physically present in a place, and with an intention to make home there indefinitely. Corporations are usually citizens of states where incorporated and also principle places of business. Some courts use the “nerve center” test and some courts use the “substantial predominance” or “muscle” test, looking at the concentration of employees.

-- Mas v Perry (1974) ruled that diverse citizenship must be present at the time that the complaint is filed, and the Mas’ residence in Louisiana for graduate studies did not establish domicile or citizenship. 
-- Mr. Mas was declared a foreign citizen and not a Louisiana citizen. After Mas, the law has been amended to provide that a permanent resident is a citizen of his or her state of domicile.


-- A woman’s state citizenship is not changed solely by marrying an alien. 

Amount in controversy

-- The amount in controversy is determined by the amount claimed by the plaintiff in good faith. The court says that “it must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal.” 
-- The amounts are combined for multiple claims of one person, but not for multiple claims when there are multiple parties. This seems to support consistency with the complete diversity requirement.
B. Federal Question Jurisdiction
-- The Constitution extends federal jurisdiction to “all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority.” 

-- 28 USC § 1331 says that “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.” This looks a lot like the Constitutional language, but it only applies to original jurisdiction of the district court. 
-- The primary reasons for federal question jurisdiction are uniformity and expertise, but also perceived sympathy to Congress.


Well-pleaded complaint rule

-- Louisville & Nashville R.R. v Mottley applied the “well-pleaded complaint rule,” where the plaintiff’s statement of his or her cause of action must state that their own claim depends on a federal question. Anticipated defenses depending on a federal question are not enough.

-- The policy arguments for the rule are (1) to make jurisdiction determinable at the outset of the proceeding, (2) to avoid the situation where the defendant avoids jurisdiction by omitting the federal question from the answer, (3) to ensure the court has power to require a response from the defendant.

Adequate federal element

-- An important element of the plaintiff’s claim must be of federal origin. Merrell Dow Pharm. v Thompson ruled that mere presence of a federal issue in a state cause of action does not automatically confer federal-question jurisdiction, without “principled, pragmatic distinctions.” 
-- A congressional determination of no federal remedy for violation of the federal statute is tantamount to a congressional conclusion that the violation of the statute as an element of a state action is insufficiently substantial to confer federal question jurisdiction. Merrell 

-- State law negligence claims that incorporate a violation of federal law contain an insufficiently substantial federal element to confer federal jurisdiction. Merrell
-- Stevens wants a determination of how important the federal question is before he’ll let it in.  This is the substantial federal interest test.
-- Brennan dissented in Merrell that there is federal jurisdiction whenever a federal question is an ingredient (Osborn v Bank of the United States) or because a case involves potential federal questions (Textile Workers v Lincoln Mills).

C. Joinder and Federal Supplemental Jurisdiction
-- In general plaintiffs can join other plaintiffs as long as the claim arises from the same transaction and share common question of law or fact.  The rules are so liberal that every party can basically file claims and cross-claims against all the other parties.

-- Efficiency and consistency are the main justifications. BUT joinder is still usually permissive, not required.
-- Rule 13: Persons other than those made parties to the original action may be made parties to a counterclaim or cross-claim in accordance with the provisions of Rules 19 and 20. 13(a) are compulsory and 13(b) are permissive. 13(g) allows cross-claim between co-defendants.
-- Rule 14: At any time after commencement of the action a defending party, as a third-party plaintiff, may cause a summons and complaint to be served upon a person not a party to the action who is or may be liable to the third-party plaintiff for all or part of the plaintiff's claim against the third-party plaintiff. The impleaded party does not effect diversity or venue.
-- Rule 18: A party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third-party claim, may join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party. There is no common transaction requirement. Once the parties are in the suit, even unrelated claims may be added.
-- Rule 19: Some joinder parties are indispensable. 
-- Rule 20: Permissive joinder: All persons may join in one action as plaintiffs if they assert any right to relief jointly, severally, or in the alternative in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all these persons will arise in the action.
-- Rule 22: Persons having claims against the plaintiff may be joined as defendants and required to interplead when their claims are such that the plaintiff is or may be exposed to double or multiple liability. 
-- Rule 24: Anyone may intervene in an action: (1) when a statute of the United States confers an unconditional right to intervene; or (2) when the applicant claims an interest relating to the property or transaction which is the subject of the action.

Supplemental jurisdiction statute

-- 1367(a) wipes away the common law rules so that supplemental jurisdiction would not completely undermine diversity jurisdiction, but then 1367(b) reinstates some. 

-- §1367(a): District courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.

-- §1367(b) does not allow supplemental jurisdiction under §1367(a) for claims made under 14, 19, 20, 24. Where the anchor claim is properly in court only because of diversity, you cannot add parties that would undermine diversity. [It seems like the text of the rule would allow Rule 20 permissive joinder plaintiffs to undermine diversity. But courts do not interpret this rule literally.] This does not apply to claims brought by defendants, only claims brought by plaintiffs.
-- § 1367(c): The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if (1) the claim raises a novel or complex issue of State law, (2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction, (3) the district court has dismissed all claims over which it has original jurisdiction, or (4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction.

Pendent jurisdiction

-- Pendent Claim Jurisdiction: Plaintiff asserts a jurisdictionally proper claim against a nondiverse party and added a related state law claim.

-- A court of original jurisdiction must have the power to entertain all of a claim’s element that need to be resolved in order to render judgment on a claim; jurisdiction must be over a claim and not just an issue. 
-- In United Mine Workers v Gibbs, Gibbs sued in federal court for violating the federal Labor Management Relations Act prohibition of secondary boycotts, and the state conspiracy and unlawful boycott laws. The district court heard the state claim under pendent jurisdiction. The Supreme Court affirmed jurisdiction. Even though the federal claims ultimately failed, they were not so remote or minor that in effect only the state claim was tried. The state and federal claims arose from the same nucleus of operative fact and reflected alternative remedies. Confusion to the jury may be reduced by using a special verdict form.
-- For the district court to have the power, the claims must be closely related enough to constitute one case in the constitutional sense. Common nucleus of fact is a (1) total identity of all facts needed to support the federal and state claims, (2) substantial factual overlap with total identity, (3) common transactional origin. 
-- For the district court to exercise discretion, the court considers judicial economy, convenience, fairness to litigants, and comity between federal and state courts. 28 U.S.C. § 1367 now codifies this discretion.
District court discretion

-- Palmer v Hospital Authority (1994) ruled that the district court retained the power to hear supplemental state claims after dismissing the underlying federal claim, and that it is unclear the basis for deciding it lacked subject matter jurisdiction for the state claims. The district court must analyze the discretionary factor available to it under §1367(c), because whenever a federal court has jurisdiction under §1367(a), the court must exercise the jurisdiction unless §1367(b) or §1367(c) applies.
-- §1367 just seems to say once you have a claim in federal court, you can add parties and claims out of the same nucleus of facts. The court goes through detailed analysis to explain why each instance falls under §1367(a) and to show the district court has discretion.

D. Removal
-- Removal is used when the case could have started in federal court. 

-- § 1441(a): Any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending.
-- §1441(b): Federal question cases are removable without regard to the citizenship of the parties, but any other such action shall be removable only if none of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought. 
-- The argument is that the defendants are stuck in the place where they have been sued, but the plaintiffs may sue somewhere else.

-- § 1441(c): Whenever a separate and independent claim or cause of action within the jurisdiction conferred by § 1331 is joined with otherwise nonremovable claims, the entire case may be removed. [This has been interpreted to be redundant of §1367.]
Removal Process

-- §1446: The notice of removal of a civil action shall be filed within thirty days after the receipt by the defendant of a copy of the initial pleading or service of summons.

-- Murphy Bros. v Michetti Pipe (1999) ruled that removal time began with official service, and a copy of the claim was insufficient. In the absence of service of process, a court may ordinarily not exercise power over a party named as a defendant.

 -- §1446(c)(2): A failure to state grounds which exist at the time of the filing of the notice shall constitute a wavier of such grounds, and a second notice may be filed only on grounds not existing at the time of the original notice.
2. 
PERSONAL JURISDICTION
Personal jurisdiction is the power of the court to bind the person to its judgment. There must be a statutory basis and constitutional basis. The constitutional basis has dimensions of power and notice.

A. Traditional Basis For Personal Jurisdiction
-- U.S. Const. art. IV: (1) Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof. (2) The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States. 

-- U.S. Const. amend. XIV: No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
-- Because of the full faith and credit clause, other states must protect the rights earned in out of state lawsuits.

Territorial principles
-- For an action before the ratification of the 14th Amendment, Pennoyer v Neff (1877) relies on old precepts of natural law and international law of sovereign states, with the focus on territory principles. 

-- Pennoyer ruled that judgments in personam without personal service and only publication of process would usually never be seen by the interested parties and therefore would be “constant instruments of fraud and oppression.” Service of process by publication is effectual only for a proceeding in rem, where property in the state is brought under the control of the state court and the object of the action is to reach that property. Jurisdiction of the court to determine obligations is only incidental to its jurisdiction over the property.
Types of jurisdiction

-- In personam jurisdiction requires personal service while the party is within the state. Service outside the state is invalid. The scope of the power is presence in the state and the notice requirement is personal service.

-- In rem jurisdiction is an action where the subject matter of the litigation is the property, and the action is invoked against the entire world. An example is an action to clear the title of a piece of property.. The scope of the power is the property in the state, but the notice requirement is less: publishing notice in the paper is sufficient for the in rem suit. 

-- Quasi in rem, type one: The subject matter is still the property, but the action is not against the whole world. The action is just against a small subset of defendants, such as an action for replevin.
-- Quasi in rem type two: The subject matter is not the property, but the property is the only way to secure the judgment. The action is in personam but the state lacks authority to assert in personam jurisdiction and the plaintiff asserts jurisdiction over the defendant’s property by attachment or garnishment.

Personal jurisdiction by consent

-- Consent to a representative in the state was an exception to the territorial limits in Pennoyer. Consent is the second traditional basis of PJ; can override presence 

-- Rule 12(g) and (h): waive objection to p if they do not object at outset of litigation.
-- In Hess v Pawloski (1927), the court upheld a Massachusetts long-arm statute where acceptance by a nonresident of the privilege of driving in that state was equivalent to appointment of a local representative to be his attorney and be served all lawful process against him from any car accident while driving in Massachusetts. 

-- Implied consent was limited to proceedings from car accidents and still required receipt of notice. The difference between formal and implied appointment was not substantial.


Federal courts

-- The federal courts are not limited by 14th Amendment, which applies only to states. Rule 4(k)(1)(A): federal court can authorize jurisdiction only to extent that personal jurisdiction could be authorized by the state courts in which the federal court sits. This eliminates forum shopping on purely procedural grounds. 

-- Personal jurisdiction in federal courts will vary by state depending on state long-arm statute.

B. Minimum Contacts
-- The International Shoe rule expands personal jurisdiction with the national economy, and the rise of implied consent. The framework is shifted radically and abandons territoriality for minimum contacts, grounded in fairness and justice instead of sovereignty.
-- In International Shoe v Washington (1945) ruled that International Shoe’s operations in Washington established sufficient contacts with the state to make it reasonable to permit the state to enforce obligations which the corporation had incurred there. International Shoe is a Delaware corporation with headquarters in Missouri, and no office, no sales contracts, no stock, and no deliveries in Washington, but has had eleven to thirteen commission salespeople in the state.

-- A corporation has obligations, including responding to a lawsuit, that arise from its enjoyment of the benefits of the laws of that state. 

-- Minimum contacts must be continuous, systematic, and give rise to the liabilities sued on. 

-- Due process requires only minimum contacts such that the maintenance of the suit does not offend “traditional notions of fair play and substantial justice.” The quality, nature, and volume of the activities will be important to whether the “orderly administration of laws” ensure due process.
Substantial connection
-- In McGee v International Life (1957), McGee sued International Life in California state court, and served by registered mail to Texas. McGee won the case, but was unable to collect judgment in California and filed suit on the judgment in Texas. International Life mailed a reinsurance certificate to California, and Franklin regularly paid the premiums to International Life in Texas. The policy was International Life’s only business in California.

-- The Supreme Court ruled that the due process clause does not preclude the California court from entering a judgment, because the suit was based on a contract which had substantial connection with California: the contract was delivered there, the premiums were mailed from there, and the insured was a resident there when he died. Relevant factors for the Court:
1. The quality and volume of the contacts, 

2. Benefits and burdens of the location on the parties, 

3. California’s interest in its insurance policy, and getting relief for its citizens,
4. The relatedness of the claims to the state.

-- On very similar facts, Hanson v Denckla (1958) did not allow Florida jurisdiction over a Delaware trustee, which was an indispensable party under Florida law over a Pennsylvania trust beneficiary who moved to Florida and died.

State long-arm statutes

-- There are different types of long-arm statutes passed by the states. Some states passed until the constitutional due process limits. Other states passed more specific long armed statutes, but the courts interpreted them to the constitutional due process limits.
-- Federal court personal jurisdiction is a little different, and is based on Rule 4(k)(1)(A). Federal district court will borrow the long arm statute from the state where the court sits. 

-- There are exceptions for “bulge” jurisdictions, for statutes where jurisdiction is specified, when there is no jurisdiction anywhere because of the strict long-arm statute, or no specific jurisdiction with one place, but with the entire United States.

Purposeful availment
-- In World Wide Volkswagen Corp. v Woodson (1980), the Supreme Court does not look at the McGee factors. The court focuses on the location of the defendant, and its actions and connections to Oklahoma. There must be “purposeful availment” so that people can structure their conduct to avoid jurisdiction in certain states. The court also mentions foreseeability, but this seems like a circular argument.

-- World Wide  may be a return to sovereignty factors. Also, there is a worry about the state trial court’s bias against increasing its jurisdiction and favoring state citizens over out of state citizens. Again there is a worry about forum shopping for favorable laws or jury.

-- Bifurcated inquiry: Purposeful availment, then McGee factors.
-- In Burger King v Rudzewicz, (1985) the court upholds jurisdiction in Florida over a Michigan resident who had a franchise agreement with a Florida corporation. A forum may exercise personal jurisdiction over a nonresident who purposefully directs his activities toward forum residents. The test seems to be (1) purposeful availment and (2) fairness or reasonableness. Both are required, but once a defendant has established minimum contacts, the burden is on the defendant to show unfairness.

-- Purposeful availment ensures no random, fortuitous, or attenuated contacts. “Fair play and substantial justice” are required by International Shoe, and the court seems to care that they are sophisticated businessmen, not a business and consumer. Prior negotiations, contemplated consequences, and actual course of dealing are the factors.

-- Contracts have a different definition of purposeful availment than torts; more than contract is required.

-- Asahi Metal Industry Co. v Superior Court (1987) ruled unanimously that nine there was insufficient purposeful availment for a Japanese supplier for a Taiwanese tire tube manufacturer. The split is on the reasons.
-- O’Connor argues for four justices that purposeful availment is not satisfied because stream of commerce and awareness of product in the state is not enough, and there must be purposeful direction of the product to the state, like state-specific advertising or design. Brennan argues for four justices that purposeful availment is satisfied because the participant was aware that the final product was being marketed in the forum state, but that jurisdiction here would be unfair and unreasonable.
-- Having a website does not make you open to cases everywhere; something additional is required. An Oregon business did not establish minimum contacts with South Carolina by offering CD’s for sale on its website. Millenium Enterprises, Inc. v Millenium Music (1999) The reasoning is unclear but involves (1) non-commercial vs. commercial, (2) passive vs. interactive, (3) interaction plus targeting. 
C. Jurisdiction Based on Power Over Property
-- The presence of the stock in the state is not sufficient for jurisdiction there, because the minimum contacts test of International Shoe must apply to in rem jurisdiction. Shaffer v Heitner (1977) The court struck down a Delaware statute allowing a court of that state to take jurisdiction of a lawsuit by sequestering any property in the state.

-- Being an officer of a Delaware corporations is insufficient for minimum contacts with Delaware. The Court’s primary justification is that the same “fairness and substantial justice” test should apply to in personam and in rem jurisdiction because you are always ultimately talking about the rights of a person.

-- Shaffer abolished concept of quasi in rem jurisdiction and all labels (in rem). Traditional in rem jurisdiction, however, would almost always mean personal jurisdiction since claim was tied to land.

-- Shaffer does not resolve the question whether the presence of a defendant’s property in a state is a sufficient basis for jurisdiction where no other forum is available for the defendant. Shaffer also ignores the problem where states have different rules about jurisdiction.

-- Pennoyer distinguished (1) in rem, dispute about the title to the property itself; (2) quasi in rem I, dispute where the property is involved, such as a suit to compel someone to sell the property under contract; and (3) quasi in rem II, dispute where property is only involved as instrument to secure judgment.


Choice of law

-- The original Beale choice of law rules were rigid. Currie argued that the governmental interests should be balanced. 

-- The Restatement has adopted factors for determining the state most significantly related to the occurrence and the parties: needs of the interstate system, policies of the forum, policies of the states, protection of expectations, basic legal policies, certainty and uniformity of result, and ease of determination.

D. Jurisdiction Based on Personal Service
-- Personal service while one a business trip to California is sufficient for personal jurisdiction. Burnham v Superior Court (1990) The suit was a divorce from a marriage in West Virginia and New Jersey: Mr. Burnham was living in New Jersey, and his wife and children were living in California.
-- Scalia argues that pedigree and tradition is sufficient, but Brennan wants a modern sense of due process to be applied. This is fundamental disagreement about constitutional interpretation. 

-- Brennan argues that without transient jurisdiction, a transient would have the full benefit of the state’s courts as a plaintiff but retain immunity as a defendant. Three days enjoying the benefits of California is enough purposeful availment. Brennan does not mention the requirement that the benefits must be related to the case. 

-- Scalia argues that Brennan’s test is just a balancing test and not a rule of law. Also, Scalia only uses the traditional differences between in-state and out of state defendants, not the overturned distinctions between in personam, in rem, quasi in rem. How do pick the level of abstraction when picking the tradition?
-- A Burkean argument is that we are improving over the time but without throwing away the improvements over time demonstrated by tradition. But the Burkean argument might just be for marginal improvements, and Scalia does not want updates at all.

E. General Jurisdiction and Consent
-- General jurisdiction does not require a connection between the claim and the contacts with the states. The defendant has so many contacts with the state that he should be able to be sued for any reason. But there must be continuous and systematic general contacts.

-- In Helicopteros Nacionales de Colombia v Hall (1984), the helicopter company negotiated the contract in Texas, purchased the helicopters in Texas, and trained people in Texas. Then the injuries were from a helicopter explosion in Colombia. The parties concede that there is no specific jurisdiction, and the court rejects general jurisdiction in Texas. The court cites Rosenberg and rules that visits for purchasing are not sufficient, and the negotiation and the training visits were part of a “packages of goods and services.”

-- In the dissent, it is suggested that the negligence of the pilots is a cause of the crash, and arguably a result of the training in Texas. The dissent argues that there is a distinction between contacts related to the underlying cause of action, and contacts that give rise to the underlying cause of action.

Sanction
-- A mine in Guinee sued foreign insurance companies in US federal court in Pennsylvania. The district court sanctioned the foreign insurance companies for ignoring the mine’s discovery motions. The Supreme Court ruled that the insurance companies are not subject for sanction without personal jurisdiction. Insurance Corp. of Ireland v Compagnie des Bauxites de Guinee (1982)

-- One alternative is to let the court make a default judgment and then appeal for lack of personal jurisdiction. But if that appeal loses, then the case is not retried on the merits (in federal courts, and most state courts.

F. Forum Selection Clauses and Notice
-- Forum selection clauses are the flipside of consent cases. 

-- In Carnival Cruise Lines v Shute (1991), a woman from Washington fell on a cruise ship when she was near Mexico. She sued in Washington, but the court threw it out because the ticket contained a forum selection clause that limited litigation to Florida. The Ninth Circuit allowed the suit in Washington, but the Supreme Court does not.

-- Forum selection clauses are prima facie valid. A forum selection clause may only be invalidated by judicial scrutiny for fundamental fairness, such as a “remote alien forum,” an “essentially local dispute,” or bad-faith discouragement of legitimate claims.

-- The minimum contacts are advertising in Washington and 1% of their sales to Washington residents. But those contacts do not seem connected to the claim. The Supreme Court rejects the Ninth Circuit test that they would not have been on the cruise without a Washington travel agent selling Carnival cruise tickets. They reject the “but for” test, but they do not adopt a clear test. A lot of courts have adopted a tort-like proximate cause-type test.

Notice

-- The right to be heard has little reality or worth unless one is informed that the matter is pending. There must be sufficient notice: reasonably calculated approach to notify the other parties, relative to other available options. This follows the Greene v Lindsey functional analysis that efforts should be as good as possible.
-- In Mullane v Central Hanover Bank & Trust (1950), a New York law eliminated the ability of beneficiaries to sue trustees by periodic accountings and settling up. The trustees do not contact the beneficiaries, and the court rules that if they have the addresses, they should send a letter.
-- If notice satisfies the due process requirements then not receiving the notice cannot be enough to avoid the suit. Otherwise people would just avoid notice.

-- Federal Rule 4 deals with service of process.
G. Summary of modern in personam jurisdiction

	Does cause of action arise out of or relate to D’s contacts with the forum?
	Yes


	Specific Jurisdiction
	Purposeful Availment
	WWVW

Burger King

Asahi

SOC (4)

WB (4)

JPS (1)
	Tort case

Foreseeability not enough; something more needed

Focus on D’s conduct

Contract case

More than contract needed for purposeful availment

Look to surrounding negotiations & performance

Stream of commerce theory

Stream of commerce + awareness not enough

Additional conduct showing intent or purpose to send product into forum needed

Stream of commerce + awareness sufficient

Doesn’t commit, but suggests that SOC misapplied her own test

	
	
	
	Reasonableness


	Burger King

Asahi
	Reasonableness factors listed on pp. 709-710 (drawn from WWVW)

Applies reasonableness test in internaional context

	
	No


	General Jurisdiction
	Dom Domicile/Home (Milliken)

Place of Incorporation

Principal Place of Business (Perkins)
Continuous & Systematic Contacts (Helicopteros)

Consent

Presence (Burnham)
	
	


3.
VENUE
Venue places a further geographical limitation on plaintiff’s options in selecting a forum. Since jurisdictional requirements have been relaxed, venue requirements have placed an additional hurdle in the plaintiff’s way. In most cases, the purpose of statutorily specified venue is to protect the defendant against an unfair or inconvenient place of trial. Congress has also closed “venue gaps” where there was no state in which all defendants could be sued.
A. Venue
-- General, §1391: A civil action can be brought in (1) a judicial district where any defendant resides, if all defendants reside in the same State, (2) a judicial district in which a substantial part of the events giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or (3) a judicial district in which any defendant may be found, if there is no district in which the action may otherwise be brought.

-- Change of venue, §1404: (a) For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought. (b) Upon motion, consent or stipulation of all parties, any action may be transferred, in the discretion of the court, from the division in which pending to any other division in the same district. 
-- Multi-district litigation, §1407: When civil actions involving one or more common questions of fact are pending in different districts, such actions may be transferred to any district for coordinated or consolidated pretrial proceedings. Such transfers shall be made by the judicial panel on multidistrict litigation

District in which a substantial part of the events occurred
-- Prior to 1966, venue was proper in federal question cases only in the defendant’s state of citizenship. Then Congress closed the venue gaps by allowing suit in the district “in which the claim arose.” 

-- Most courts interpreted the test to be “weight of the contacts” where the general purpose was defendant’s convenience, location of evidence , and judicial expertise; only in rare cases would a claim arise in more than one district. Leroy v Great Western (1979) 

-- Then in 1990, Congress made a marginal expansion of venue to “a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred.” §1391(b)(2). Courts do not have to determine the best venue. Bates
-- Bates v C&S Adjusters (1992) ruled that sending a bill to one state is sufficient for venue in another state where the bill is forwarded to. The court noted that the harm of an abusive debt collection practice did not occur until receipt of the collection notice, and therefore that receipt of the collection notice is a substantial part of the events giving rise to a claim under the Fair Debt Collection Practices Act.
-- Bates relies on the fact that Congress was trying to lower the threshold for venue with the 1990 amendments.
-- The statute focuses on where a person resides. Why not just say citizenship, or domicile? The focus seems to be on where the defendant is, and where it would be difficult to go for a trial. The circuits are split on this question however.
-- §1391(c) deals with corporate defendants, and says that venue exists wherever personal jurisdiction exists. The 1990 amendments mean that the convenience of corporations will be a lot less important than the convenience of a person.
B. Transfer and Forum Non Conveniens
-- Transfer is used to look through the available venues. In 28 USC §1404(a): “For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought.”

-- In Piper Aircraft v Reyno (1981), an aircraft manufactured by Piper in Pennsylvania with propellers manufactured by Hartzell in Ohio crashed in Scotland and killed five Scottish passengers. A representative of the Scottish passengers sued Piper and Hartzell in California, which was more pro-plaintiff than Ohio, Pennsylvania, Scotland. Scottish law does not recognize strict liability tort and permits wrongful death claims only for loss of support to relatives.
-- Choice of law: There is no federal choice of law rule, so the state choice of law rule applies. The California choice of law rule applies to Piper, but not to Hartzell because it did not have personal jurisdiction in California. So Pennsylvania choice of law rule applies to Hartzell.

-- Change in the substantive law should not be given conclusive or even substantial weight for transfer motion. 

-- Forum non conveniens determination is committed to the discretion of the trial court, and reversed only for abuse of discretion. The companies provided sufficient proof that important evidence was in Scotland, and the public interests of Scotland and California favor Scotland’s very strong interest in the litigation. In contrast, the incremental deterrence gained from this trial being in US courts would be insignificant. 
-- Plaintiff’s choice of forum will rarely be disturbed. But the court does have discretion to dismiss if (1) alternative forum available, (2) private and public factors favor dismissal. Efficiency and fairness are also part of the transfer decision, but there is a lower standard because the decision is mostly administrative; the choice of law rules make sure that the transfer does not effect the law in place.

4. 
GOVERNING LAW IN FEDERAL COURT
A. Choosing Between State And Federal Law In Diversity
-- Rules of Decision Act, 28 U.S.C. § 1652: “The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.”

Territorial principle

-- Swift v Tyson (1842) ruled that state judge-made common law does fall not within “laws” under the Rules of Decision Act, and therefore that local statutes and local custom were the only state laws meant to be “rules of decisions in trials at common law” in the federal courts.
-- Swift was a period when natural law was mainstream. Judges have “deduced the principles” so the common law is independent of any sovereign and must be discovered by judges, not made. 
-- Erie Railroad v Tompkins (1938) ruled that there is no federal general common law because it is impossible to distinguish between general law and local law. Swift v Tyson discriminated against citizens in favor of noncitizens, because noncitizens were granted the privilege of selecting the court in which a general right should be determined.
-- Erie rationale: diversity is being manipulated, uniformity is not improved, the Constitution does not allow a federal general common law, the state courts should determine that state’s law.
-- When we were trying to figure out the rationale of Erie, many ideas were Constitutional: Maybe the Constitution sets the boundaries for when a federal court may apply a federal judge made rule and where they must apply a state rule; the reasons are federalism, Tenth Amendment states rights, separation of powers. But then with Hannah, we realized that the previous rulings could not have been constitutional rules, because Congress only has the rights to allocate jurisdiction it has under the constitution. Is the rule arguably procedural? Then it is constitutional, and you interpret the Rules Enabling Act. So Erie becomes a broader restriction where rules that are not Federal Rules, the analysis is even more favorable to applying the state rule.
-- It looks like if you are a litigant: it seems you have to apply both balancing and forum shopping.

Justifications for Erie
-- There are a couple different theories: (1) rejection of natural law and adoption of positivist framework, (2) federalism and enumerated powers to the federal government, (3) federalism and states’ rights, (4) separation of powers between judiciary, executive, and legislature.
-- U.S. Const. Art. III allows courts to establish inferior courts, and therefore setting the procedural rules seems like a part of that power. There is also the “necessary and proper” clause.
-- U.S. Const. Amend. X says that “The powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people.”

Outcome determination test
-- Guaranty Trust v York (1945) ruled that the intent of Erie was that the outcome would be substantially the same as if tried in a state court, so far as the legal rules determine the outcome of litigation, because a “system of conflicting laws in the same state is plainly hostile to the reign of law.” Federal courts do not have the power to deny substantive rights created by state law or create substantive rights denied by state law; federal courts must enforce state-created substantive rights if the proceedings and remedy were consistent with the traditional body of equitable remedies. 
-- York ruled that a federal court adjudicating a state created right in a diversity case is in effect only another court of the state, and that the question is whether the statutory limitation is a matter of substance that is relevant to the problem, or “merely the manner and means by which a right to recover.” The first applications of the York rule all ruled that state law was applicable.
-- The court in York argues that the federal court may afford different remedies for a right, but only if it is recognized as a right by the state. This suggests a narrower rule that only applies to all-or-nothing decisions where state rule would lead to one result and the federal rule would lead to another result.
-- But this could also be a very broad rule because any rule could effect the outcome of litigation; we do not want the federal courts to have to mimic the state courts in every respect. What is the goal: we want federal courts to be like state courts because (1) we do not want plaintiffs to forum shop, (2) we want fairness between diverse and non-diverse plaintiffs in the same state. But what about federalism?

Balancing state and federal interests
-- In Byrd v Blue Ridge, Byrd was a lineman in a construction crew of a contractor hired by Blue Ride. Byrd was injured while connecting power lines on the job, and the state workers compensation act restricted injured workers to statutory compensation benefits. 
-- The Supreme Court ruled that the outcome determination effect was overcome by the need to protect an essential characteristic of the independent federal judiciary. The Court ruled that the jury trial was an essential character of the federal court, but at no point decides that there is a Seventh Amendment jury right in this case. The state requirement was merely a form and mode of enforcing a state right, and not a rule intended to be bound up with the definition of the rights of the parties.
Federal Rules of Civil Procedure
-- In Hanna v Plumer (1965), Hanna sued Plumer and served her according to Federal Rule 4(d)(1) by leaving copies of the summons and complaint with Plumer’s wife. Plumer claimed insufficient service because Massachusetts law required service on the executor of an estate to be delivery in hand.
-- The Supreme Court ruled that choices between state and federal law are not to made by any automatic outcome test, but by reference to the policies underlying Erie: discouragement of forum shopping and avoidance of inequitable administration of the laws. Hanna was not presented with a forum choice where application of the state rule would bar recovery; the state law would have only altered service of process. 

-- We want to push outcome determinativeness to ex ante forum shopping. Harlan concurred that Erie was not just about forum shopping and uniform administration of law, but also about the allocation of judicial power between state and federal systems. The court seems to abandon state federal balancing by collapsing the interest back into forum shopping.

Rules Enabling Act
-- Hanna rules that the holding of Erie was identical to that of the Rules Enabling Act: that federal courts are to apply state substantive law and federal procedural law. The Constitution grants Congress the power over federal procedure through the Enabling Act, and that this rule is valid and controlling.
-- Rules Enabling Act, 28 USCA § 2072: (a) The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrates thereof) and courts of appeals. (b) Such rules shall not abridge, enlarge or modify any substantive right. All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect. (c) Such rules may define when a ruling of a district court is final for the purposes of appeal under section 1291 of 28 USCS § 1291.
-- There is a constitutional requirement for a procedural purpose, and a Rules Enabling Act requirement for affecting only the process of enforcing litigants’ rights and not the rights themselves.

-- Penalty for frivolous appeal: In Burlington Northern Railroad v Woods (1987), after Woods was awarded $300,000 in the trial court, Woods requested under Alabama state law a mandatory penalty for 10% of the judgment. The Federal Rule 38 provides that frivolous appeals are penalized by awarding damages and single or double costs. The Supreme Court ruled that the Rules Enabling Act disallows a rule which modifies a substantial state right, but allows a rule which incidentally affects substantive rights where reasonably necessary to maintain the integrity of the federal system of rules.
-- Burlington ruled that the purposes of Federal Rule 38 are sufficiently co-extensive with the purposes of the state law such that the federal rule precludes the application of the state law in federal diversity actions. Federal Rule 38 satisfies the constitutional requirement for a procedural purpose, and satisfies the Rules Enabling Act requirement for affecting only the process of enforcing litigants’ rights and not the rights themselves.
-- Commencement of action: Walker v Armco Steel Corp. (1980) ruled that there was no conflict between Federal Rule 3 and the state law, so the Hanna analysis did not apply. Oklahoma had a two year statute of limitations, but did not consider the action commenced until service on the defendant. Walker claimed that Federal Rule 3 controlled and that the suit commenced with the filing of the complaint.
-- Review of jury awards: Gasperini v Center for Humanities (1996) ruled that federal trial judges could follow a state law reviewing jury awards for “deviating materially from reasonable compensation” but that federal appellate judges were limited to review for “abuse of discretion.” We can protect the state interest by preserving the deviates materially standard for the district court. We can protect the federal interest by keeping the review in the district court and not the appeals court.
-- The Court first rules that the state law and Rule 59 do not conflict because the federal rule did not intend to place a limit and say exactly what the standard is. We do not want to answer that question without looking at the state substantive policies underlying the state rule: the interpretation of the federal rule should try not to overcome the state substantive policy.

-- Then the Court makes the Erie determination: fairness between people in the state, and forum shopping. The state rule will lead to lower awards and may lead to materially different outcomes. But there is also a Byrd argument that there is a federal interest in determining how the federal district courts and federal appellate courts work together, and allocating their authorities. We want to preserve the federal interest by allowing the federal trial court to use the state standard, but not allowing the appellate court to use the same standard.

B. Summary of Governing Law in Federal Court
Does the Constitution, a federal statute, or the FRCP prescribe a rule for governing the situation?
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Constitution: follow the  constitutional requirement   (Supremacy Clause)    

Federal statute: Is the statute  within Congress’s  constitutional authority?  

FRCP:   1. Does the rule really  conflict with the s tate rule?  ( Walker ,  Gasparini )     2. Does application of the rule  violate either (a) the Rules  Enabling Act or (b) the  Constitution? ( Hanna )  

Yes  

No  

Apply federal judge - made rule?  (Rules of Decision  Act constraint?  Something else?)      Erie : there is no gene ral federal common law      York :  outcome determination test      Byrd :  balancing federal and state interests      Hanna :  modified outcome - determinative test?      Gasparini :  Hanna  +  Byrd ?  

Constitution: is the rule arguably  procedural? ( Hanna )  

Rules Enabling Act (§ 2072):   ( Hanna ,  Burlington Northern )   1. Is the rule a “general rule[] of  practice [or] procedure”?     2. Does the rule “abridge, enlarge, or  modify any substantive right”?    



5.
THE PRECLUSIVE EFFECT OF JUDGMENTS
The final decision must end the dispute, or adjudication does not provide resolution. There may be a harassment possibility if there could be serial suits. There may be judicial economy benefits also, if courts can avoid hearing the same cases over and over again. People should have a clear sense of what they must include with a lawsuit.

The question is how much finality is necessary. The old rules were very narrow, as other writs could be filed. Then there was a 19th century formalist doctrine where suing for one event precluded any event, and favored certainty over fairness. The 20th century moved to permit a range of policy and fairness considerations and expand the scope of preclusion. The modern rule is that claim preclusion requires (1) same claim, (2) first judgment is valid, final on the merits, (3) same parties or privities; issue preclusion requires (1) involves same issue, (2) necessarily decided.

A. Claim Preclusion
-- Res judicata prohibits relitigating a claim which has already been litigated and gone to judgment. When a party obtains a final personal judgment in its favor, its claim is extinguished and merged in the judgment, thus precluding further litigation on the same claim.
-- The test for same claim is a transactional test: the claim includes all rights to remedies with respect to all or any part of the transaction out of which the action arose. Transaction is determined by whether the facts are related in time, form a convenient trial unit, and conform to parties expectations and business practices.
New legal theory

-- Just having a new legal theory is insufficient to defeat claim preclusion. In Manego v Orleans Board of Trade (1985), the plaintiff’s first suit is a claim for racial bias, and the second suit is a claim for antitrust. The court rules that the suits are the same. Manego is asking for the same resolution in both cases, and the court concludes the facts are the same: the board kept him from operating a disco by denying licenses and intimidated suppliers. The different facts could have been uncovered for the first suit if Manego was diligent in his initial discovery.
-- The court relies on similarity of evidence, extent to which one suit instead of two would be preferred, and the expectations of the parties. The underlying policy goals are efficiency of judicial resources and encouragement of a single strong suit.

-- The joinder rules are more permissive than the preclusion rules. So plaintiffs can retain that option without precluding those options. But if there are compulsory counterclaims that the defendant does not bring, then the defendant is barred from bringing that action in a future claim.

-- Defendants may raise the defense that other suits on the same cause of action is pending at the same time in different courts, and the first in time suit will usually be given priority.
Unappealed adverse judgment

-- Res judicata bars relitigation of an unappealed adverse judgment where other plaintiffs in similar actions against common defendants successfully appealed the judgments against them. Federated Department Stores v Moitie (1981) 

-- Multiple suits were dismissed because of previous rulings that retail purchasers of price fixed goods could not sue under federal antitrust statute. Some appealed but Moitie did not, and the appeal was successful after an intervening Supreme Court decision overturned the previous rulings.
-- A judgment voidable based upon an erroneous view of the law is not open to collateral attack, but can be corrected only by direct review and not another action. There is simply no principle of law or equity which sanctions the rejection of res judicata.
-- The court rules that you cannot artfully plead to avoid making a federal claim, and that is how the removal action is granted. But that artful pleading doctrine has been cut back to allow more plaintiffs to make state only claims.

Valid, final, on the merits

-- Final judgment means a district court opinion, does not require appeals to be complete. 

-- On the merits include summary judgment and dismissal motions. 

-- Validity means that if you show up and do not challenge personal jurisdiction, then you waive it. Courts are split on whether waiving subject matter jurisdiction can cause claim preclusion. If the defendant does not show up at all, the jurisdiction can be challenged in the second action. But if you lose on jurisdiction later then the issue will probably be precluded.

B. Collateral Estoppel, Issue Preclusion
-- Collateral estoppel forecloses the relitigation of issues that were actually litigated and were necessarily decided by the court.

-- In Little v Blue Goose Motor Coach (1931), the bus company could not recover the cost for damages to the bus unless there was negligence by Little. Their claim was that Little is responsible because of his negligence, so it is a logical necessity that this issue was decided.

-- The judgment of negligence of Little in the first case was a final determination on willful negligence in the second case, and is conclusive upon the immediate parties and people in privity with them.

-- This seems like an implicit finding instead of something that was already litigated fully and fairly. But there must be something in the first finding where the state law required the plaintiff bus company to prove an absence of contributory negligence.

-- Does it matter that the original court was not a real court? The kangaroo court exception may be narrower for issue preclusion than from claim preclusion. Moreover, Little could have appealed from the Justice of the Peace court.

Facts necessarily decided

-- If there is ambiguity in the first decision, the issue should not be precluded. In Hardy v Johns-Maville (1982), the plaintiffs were exposed to asbestos and suffered asbestos related diseases. In an earlier lawsuit for unrelated plaintiffs, it was established that the insulation was unsafe, that asbestos causes diseases, and that warnings were not issued by the defendants. The court in Hardy ruled that the earlier lawsuit did not determine when the duty to warn attached, and the state of scientific knowledge at each different time.
-- The court in Hardy ruled that the earlier case did not necessarily decide as a matter of fact that all manufacturers of asbestos containing insulation products knew or should have known the dangers of their particular products at all relevant times.

-- There are twin aims of efficiency and fairness to the litigants. There may also have been a way to solve this with class actions, through a sub-class or a special verdict.
Change of law

-- Legal issues cannot be precluded, but there are many caveats.

-- In Commissioner of Internal Revenue v Sunnen, Sunnen lost his first case and was told how his later agreements with his wife would be permissible, but then the court ruled that those types of agreements are illegal also. It seems that Sunnen should be able to rely on the first ruling, but it is also relevant that the legal change applies to everyone.
-- Collateral estoppel applies in situations where the matter raised in the second suit is identical in all respects with that decided in the first proceeding and where the controlling facts and applicable legal rules remain unchanged. Here the contracts concerned different tax years and are not estopped.
C. Persons Bound
-- The general rule is that a non-party cannot be bound by a judgment, with one tradition exception: those in privity with the named parties. A person in privity is so identified with another person that he represents the same legal right.

-- Privity can be established (1) parties’ interests so closely aligned, (2) party had control over other party, (3) interests were adequately represented in previous claim, (4) successors in interest, like a property interest.

-- In Benson and Ford v Wanda Petroleum (1987), the defendants argue that Benson and Ford are precluded by an adverse judgment against another plaintiff, Shelby. The court ruled that privity did not exist they did not exercise control, despite having the same lawyer. There was also no virtual representation, where the interests were co closely aligned that they are bound.  
-- In Benson, the court does not want to create mandatory intervention rules. So it rejects the argument that the party could have intervened. 

Mutuality of estoppel

-- Traditionally, non-mutual estoppel was not allowed because of the mutuality requirement: parties can not use a judgment from a claim they were not a party to. 

-- There was a limited exception to protect the employer’s right of indeminity where the third party chose the structure of the first suit and had full opportunity to litigate the issues.

-- Defensive non-mutual collateral estoppel

1. A sues B and B wins, then A wants to sue C

2. A sues B and A wins, then C wants to sue A
-- Offensive non-mutual collateral estoppel

3. A sues B and B wins, then C wants to sue A

4. A sues B and A wins, then C wants to sue B

-- In Blonder-Tongue (1981), the Supreme Court abandoned mutuality as federal law, at least for defensive use.

-- In Parklane Hosiery v Shore (1979), Parklane lost to the SEC, and then was sued by the plaintiffs. The court ruled that district courts have broad discretion to apply offensive non-mutual collateral estoppel for the defendant. Factors include judicial economy, incentives for the plaintiff, and unfairness to the defendant.
-- Non-mutual estoppel does not violate the Seventh Amendment. Parklane Rehnquist dissented on this point because of original understanding of right to jury trial, with nonmutual estoppel as a “substantial departure” from the common law.
6. 
CLASS ACTIONS
A. Fed. R. Civ. P. 23
Certification
-- There are six requirements for a class: (1) readily discernible class, (2) representatives must be members of the class, (3) the class is so numerous that joinder of all members is impracticable, (4) there are questions of law or fact common to the class, (5) the claims or defenses of the representative parties are typical of the claims or defenses of the class, and (6) the representative parties will fairly and adequately protect the interests of the class.

-- The 23(b)(1) suits are where there is a limited amount of money for recovery to share between the group. The 23(b)(2) suits are injunction and declaratory relief suits, such as in civil rights cases. The 23(b)(3) suits are everything else, such as the common mass torts cases.
-- For 23(b) (3), the questions of law or fact common to the members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy. 
-- Superiority depends on (A) the interest of members of the class in individually controlling the prosecution or defense of separate actions; (B) the extent and nature of any litigation concerning the controversy already commenced by or against members of the class; (C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; (D) the difficulties likely to be encountered in the management of a class action.

-- The first court cannot judge the preclusive effect of its own judgments. So under collateral attack on the judgment of the first court before a second court of independent interpretation, the absent plaintiff can claim lack of power, notice, adequate representation. 

-- Certification must define the class and the class claims, issues, or defenses, and must appoint class counsel under Rule 23(g); certification may be altered before final judgment.

Notice

-- For any class certified under Rule 23(b)(1) or (2), the court may direct appropriate notice to the class.

-- For any class certified under Rule 23(b)(3), the court must direct to class members the best notice practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort. 

-- Mullane ruled that the best practicable notice under the circumstances with reasonable efforts. For members who are ascertained, you have to provide notice if it is reasonable, and you cannot transfer the costs to the defendant.

B. Operation of class actions

-- In Hansberry v Lee, the earlier lawsuit Burke v Kleiman was to enforce the covenant against a property owner lending to a black tenant. The plaintiffs and defendants stipulate that 95% of the home owners had signed the covenant agreement. This lawsuit here argues that all property owners were represented in the first case and the issues are foreclosed.
-- Hansberry makes a recognized exception to issue preclusion: judgment in a class action suit may bind members of the class who were not made parties.
-- The argument for the class action exception is consequentialist: sometimes joinder will be too impractical or expensive. But if we have class actions, how is due process guaranteed? The court rules that adequate representation is the backstop.

C. Jurisdiction
-- To have diversity subject matter jurisdiction for a class action, the old rule was diversity went by the citizenships of the named parties. 

-- After the 2005 Class Action Fairness Act, minimal diversity is sufficient, so long as any plaintiff is different than any defendant. So diversity jurisdiction goes to the outer bound of constitutional jurisdiction. But then it is scaled back: the federal court must decline jurisdiction if most of the plaintiffs, defendants, acts are in one state, and federal court can decline jurisdiction if some of the plaintiffs, defendants, acts are in one state. 

-- Also, the claims are aggregated to satisfy the minimum aggregate amount in controversy over $5 million. 

-- Due process does not place as many burdens upon plaintiffs as upon defendants.

You do not need absent plaintiffs to have minimum contacts, but there must be an opt out. In Phillips Petroleum v Shutts (1985), The class action sought to recover interest on royalty payments for leases from which Phillips produced gas. Over 99% of the leases and 97% of the class members had no connection to Kansas. 

-- There are three requirements for opt out: (1) the court must have power over them, (2) there must have been best efforts at notice, and (3) there must have been adequacy of representation. The first two are Shutts, the third is Hansberry.

-- Shutts also ruled that applying Kansas law was arbitrary and unfair. The parties had no idea when the leases were executed that Kansas law would apply.
D. The Problem Of Settlement
-- Rule 23: The court may approve a settlement, voluntary dismissal, or compromise that would bind class members only after a hearing and on finding that the settlement, voluntary dismissal, or compromise is fair, reasonable, and adequate.
-- The parties seeking approval of a settlement, voluntary dismissal, or compromise under Rule 23(e)(1) must file a statement identifying any agreement made in connection with the proposed settlement, voluntary dismissal, or compromise.

-- In an action previously certified as a class action under Rule 23(b)(3), the court may refuse to approve a settlement unless it affords a new opportunity to request exclusion to individual class members who had an earlier opportunity to request exclusion but did not do so.

-- Any class member may object to a proposed settlement, voluntary dismissal, or compromise that requires court approval under Rule 23(e)(1)(A). An objection made under Rule 23(e)(4)(A) may be withdrawn only with the court's approval.

-- In Amchem Products v Windsor (1997),  the settlement on behalf of people adversely effected by past exposure to asbestos products is rejected for lacking “structural assurance of fair and adequate representation for the diverse groups and individuals effected.”

-- The terms of the settlement may be evidence. Amchem The settlement included there are people who have already manifested injuries and people who have not yet developed a qualifying disease. The people who have not yet developed a disease cannot bring a claim yet. This settlement benefits the people who already have injuries and can make claims now: there is no provision for inflation, or medical monitoring costs. 
-- Lawyer’s fees: The Class Action Fairness Act attempts to cut back on lawyers fees for coupon settlement cases because there is currently a three way collusion between defendants who clear liability, plaintiffs lawyers who get paid in cash, and judges who prefer settlements to trials.
7. REVIEW

1. Subject matter jurisdiction: What kinds of cases can federal courts adjudicate? 

2. Personal jurisdiction: What is the power of the courts to tell people they have to show up to court or they will be bound by the judgment?

3. Venue: Where would the case best be tried?

4. State and federal law: What law are we going to apply?

5. Preclusion: What does a final judgment mean?

-- Two themes of the course: 

(1) Due process, such as requirements of notice. But formalism has given way in many cases to efficiency, such as personal jurisdiction shift from territorial to minimum contacts, and supplemental jurisdiction to keep claims together in one courts, and preclusion shift to allow non-mutual preclusion. 

(2) Federalism, such as government allocations of jurisdiction. There must be coordinating rules, and the Constitution has limitations on federal jurisdiction.
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Constitution: follow the constitutional requirement



(Supremacy Clause)











Federal statute: Is the statute within Congress’s constitutional authority?







FRCP:



1. Does the rule really conflict with the state rule? (Walker, Gasparini)







2. Does application of the rule violate either (a) the Rules Enabling Act or (b) the Constitution? (Hanna)







Yes







No







Apply federal judge-made rule?  (Rules of Decision Act constraint?  Something else?)



Erie: there is no general federal common law



York: outcome determination test



Byrd: balancing federal and state interests



Hanna: modified outcome-determinative test?



Gasparini: Hanna + Byrd?







Constitution: is the rule arguably procedural? (Hanna)







Rules Enabling Act (§ 2072):



(Hanna, Burlington Northern)



1. Is the rule a “general rule[] of practice [or] procedure”?







2. Does the rule “abridge, enlarge, or modify any substantive right”?
















