COMMERCIAL PAPER (ARTICLE 3 OF THE U.C.C.)�PRIVATE ��

[LAW OF NEGOTIABLE INTERESTS (NIs)]





I.	GENERAL INTRO.



	A.	THEME: If an instrument is in a special form (ie. negotiable) AND it is transferred in a special way (ie. negotiation) to a person who takes the instrument for value, in GF, and w/o notice of any defenses or claims on the instrument (ie. an HDC), the transferee will be able to enforce the instrument subject to very few defenses.

		1.	HYPO: X has textbook, $10 bill and NI (ie. dividend check).  Y steals them and sells them to Z.  X wants them back.  Z claims BFP.

			a.	GEN. PROP. RULE: When ORDINARY prop. is transferred, transferee gets whatever rights and title that the transferror had.

			b.	Here, transferror had no title b/c he was a thief.

			c.	X gets the textbook back b/c no title passed.

			d.	X gets the $10 bill back b/c it is money.

			e.	As for NI, whether X or Z gets it depends on whether Z is a HDC.



	B.	NEGOTIABLE INSTRUMENTS:

		1.	2 TYPES:

			a.	PROMISSORY NOTE: A piece of paper that contains a PROMISE.

				(1)	2 PARTIES:

					(a)	MAKER/PROMISSOR (person who makes the promise)

					(b)	PAYEE/PROMISSEE.

			b.	DRAFT: An order (does not contain a promise) drawn by one party, ordering a second party to PAY a third party.

				(1)	3 PARTIES:

					(a)	DRAWER: Person who says "pay."

					(b)	DRAWEE: Person ordered to do the paying.

					(c)	PAYEE: Beneficiary of the order; the one who gets paid.

				(2)	ie. CHECK is a draft where the bank is the drawee.



		2.	ADDITIONAL NI PARTY: INDORSER

			a.	DEF.: Person who signs on the back of the paper.



II.	ANALYSIS OF COMMERCIAL PAPER QUESTION ON BAR



	A.	1ST Q:	IS THE PAPER A PROMISSORY NOTE OR A DRAFT, AND WHO ARE THE PARTIES?



	B.	2ND Q:	HOW IS D BEING SUED AND HOW CAN P RECOVER?



		1.	2 THEORIES OF LIABILITY

			a.	SIGNATORY LIAB.: (most common on Bar)

				(1)	DEF.: D is being sued b/c D signed it.

				(2)	Everyone who signs a NI promises to pay it.

					(a)	Suppose D is the maker (promissor for a promissory note) > D can be sued on the promise.

				(3)	INDORSER LIAB. AND DRAWER LIAB. ARE SECONDARY LIAB.: Promise to pay if payee cannot get money from drawee.

					(a)	Suppose D is INDORSER.  What is indorser's promise to pay?

						i)	D must indorse check before using it.  When D signs it (indorses it), takes it to the bank, and is NOT given the money, D MUST TELL DRAWER AND THEN THE DRAWER PROMISES TO PAY.

					(b)	Suppose D is DRAWER who signs NI.  DRAWER's promise to pay is identical to the INDORSER's promise to pay.  SECONDARY LIAB.: if bank does not give $ and payee tells drawer, then drawer promises to pay.

					(c)	Suppose D is DRAWEE.  B/c this is signatory liab. and DRAWEE DOES NOT SIGN the check, DRAWEE makes NO PROMISE to pay, and thus, is NOT LIAB.

			b.	TRANSFER WARRANTIES

				(1)	BASIC RULE: When transfer NI, transferror makes promises (warranties) that the paper (NI) is GOOD PAPER.

				(2)	LIST:

					(a)	GOOD TITLE: If P has piece of paper, BUT NO TITLE (does not own it), P can sue transferror.

					(b)	GOOD SIGNATURE: If bad signature (ie. forgery or unauthorized signature), P can sue transferror.

					(c)	NO MATERIAL ALTERATION: If FP says someone has changed the amt. on the paper, (ie. $20 > $200), P owns a bad piece of paper and can sue transferror.

					(d)



	C.	3RD Q: IS THE WRITING A NEGOTIABLE INSTRUMENT OR JUST A CONTRACT?



		1.	NI (unique, special)

			a.	REQTS.:

				(1)	IN WRITING (this is a given b/c in FP)

				(2)	SIGNED: by maker of prom. note or drawer of draft.

					(a)	A stamp, initial, or any other mark can be a signature.

					(b)	Location not imp.: Can be anywhere on the paper.

				(3)	UNCONDITIONAL (Tested a lot on Bar)

					(a)	CONDITIONAL WRITING is just a K > What makes it conditional?

						i)	EXPRESS CONDITION

						ii)	INSTRUMENT MUST STAND ALONE: If it brings in or incorporates another writing > just a K.

						iii)	BAR TIP: 3 Sets of words on Bar Q will make it a K:

							a)	"Subject to," "governed by," or "incorp. by reference"

							b)	BUT if see "as per" [something], the paper is a NI; it is treated as a mere reference to another writing, not an incorp.

				(4)	PROMISE OR ORDER TO PAY A SUM CERTAIN:

					(a)	RULE: Must be able to look at the writing and CALCULATE from the writing ITSELF OR THE OTHER DOCUMENT IT REFERS TO the AMT. THAT D MUST PAY.

						i)	PRINCIPAL, RATE OF INTEREST (if any), and TIME (if any)

							a)	ie. Promise to pay $100k with interest from today at 12% is a SUM CERTAIN > NI.

							b)	ie. If promise to pay 36 installments of $223 each > SUM CERTAIN > NI.

						ii)	BY REFERENCE TO AN EXTERNAL SOURCE THAT YOU CAN ASCERTAIN.

							a)	ie. If promise to pay $100 at the prime rate as charged by Chase Manhattan > specific reference to an external source > SUM CERTAIN > NI.

					(b)	TRICKY CASES:

						i)	If promise to pay $100 at going rate of interest > K b/c ambiguous term and does not refer to source where can ascertain the sum.

						ii)	Promise to pay $100K w/interest > NI (NOT K) b/c when just "w/interest," it means the rate of interest received at judgment.

						iii)	Promise to pay $100k at 10% interest from today, and if you have to sue me, I''l pay your court costs and reasonable atty fees > NI (NOT K) b/c UCC tells you to ignore ct. costs and reason. atty fees for the purposes of the promise.

				(5)	NO OTHER PROMISES OR ORDERS

					(a)	1 PROMISE/1 ORDER RULE: NIs have one promise or one order only.

						i)	If paper has 2 > just a K b/c NIs function as a substitute for money and too much writing would hinder its money-like transferability as a NI.

						ii)	2 EXCEPTIONS:

							a)	Reference to security: if writing makes rereference to collateral in any way > still a NI.

							b)	Waivers by D: Language in the writing that D waives a right (ie. confession of judgment clause [waiver of jury trial); protection under a specific stat.; presentment and notice of dishonor (trying to get pymt., being denied it, and telling indorser that he did not get pymt.)] does not prevent the writing from being a NI.

				(6)	MUST BE PAYABLE EITHER ON DEMAND OR AT A DEFINITE TIME

					(a)	PAYABLE ON DEMAND: 1 of 4 things needed (otherwise there must be a definite time given) to have "payable on demand":

						i)	"ON DEMAND"

							a)	Makes the instrument negotiable.

						ii)	"AT SITE"

						iii)	"ON PRESENTATION," OR

						iv)	NO TIME IS STATED (silent on when payable).

					(b)	DEFINITE TIME GIVEN: a specific calendar date

						i)	ie. "on Dec. 1, 1999"; "on or before Dec. 1, 1999"; "30 days after Dec. 1, 1999."

						ii)	ACCELERATION CLAUSE: moves up or acceleration day of pymt.

							a)	Suppose "promise to pay on 12/1/99, but if X gets out of jail, I will pay immediately."

							b)	BUT suppose "I promise to pay when first grandchild born." > reference to event, not a specific calendar date > THUS, a K, not a NI.

				(7)	MUST BE PAYABLE EITHER TO ORDER OR TO BEARER

					(a)	PAYABLE TO ORDER:

						i)	It is payable to order if see the word "order" or "the assigns of" next to payee's name.

						ii)	If do not see either of those words, must be payable to bearer, or is not a NI.

					(b)	PAYABLE TO BEARER:

						i)	It is payable to bearer if see the word(s):

							a)	"bearer" OR

							b)	"cash" or "payable to cash" OR

							c)	when no specific person is named.

					(c)	BAR TIPS: Trick Qs

						i)	If writing says "I promise to pay X"?

							a)	Does not say "order" or "assign" or "bearer" or "cash", etc. > THUS IT IS JUST A K.

						ii)	Q shows you a writing and you apply the reqts.



	D.	4TH Q: WAS THE WRITING NEGOTIATED?



		1.	WAS IT PROPERLY TRANSFERRED?

			a.	If yes, transferree is a HOLDER w/a chance of being a HDC.

			b.	If no, FATAL BREAK IN THE CHAIN OF TITLE > NO ONE CAN BE A HOLDER (and thus, NOT A HDC), just and assigneee who loses.

		2.	WHAT MAKES A GOOD TRANSFER?

			a.	RULES:

				(1)	IF PAYABLE TO ORDER, GOOD TRANSFER IS INDORSEMENT BY PAYEE ON THE BACK.

					(a)	ie. X gets check which says "pay to the order of X".  X loses it.  Y finds it, indorses the back, and cashes it at Z > Z IS NOT A HOLDER B/C BAD TRANSFER -- IT WAS NOT NEG.

				(2)	IF PAYABLE TO BEARER, GOOD TRANSFER IS DELIVERY OF IT.

					(a)	ie. Same hypo.  This time Z IS A HOLDER B/C GOOD TRANSFER (just like a $10 bill; don't care about: indorsements, who signs it, or even if it is signed at all)

					(b)	If payable to bearer, the instrument NEED NOT be INDORSED.

			b.	FOCUS ON "INDORSEMENTS" (Is): (Bar Q when they show us the back of the instrument)

				(1)	Every I is SPECIAL or BLANK:

					(a)	SPECIAL INDORSEMENT:

						i)	DEF.: Names the next person to get the $.

							a)	ie. X gets check and signs the back "Pay to Y, (signed) X."

						ii)	EFFECT: Just as if it were payable to the person named in the indorsement > the person named must then indorse it to get the $.

							a)	ie. X indorses to Y.  Y loses it.  Z finds it and cashes it at W > W IS JUST AN ASSIGNEE B/C SPECIAL INDORSEMENT TO Y MEANT Y HAD TO SIGN IT.

					(b)	BLANK INDORSEMENT:

						i)	DEF.: Does NOT name the next person to get the money.

							a)	ie. X gets paycheck, turns it over, and simply signs his name.

						ii)	EFFECT: When blank I, just like it's payable to bearer.

							a)	ie. X indorses it in blank.  Gives it to Y.  Y loses it.  Z finds it and negotiates it to W. > W IS A HOLDER.

				(2)	Every I is RESTRICTIVE or NON-RESTRICTIVE:

					(a)	RESTRICTIVE INDORSEMENT:

						i)	EFFECT: It conditions the rt. to the $.

							a)	It is o.k. to have conditions on the back of the instrument w/the indorsement (BUT not on the front).

						ii)	BAR TIP: Restrictive indorsement on Bar will say "For Deposit Only."

							a)	X indorses it "for deposit only" and loses it.  Y picks it up and cashes it at the bank. > BANK IS NOT A BFP AND NOT A HDC > BANK IS LIAB. TO X IN CONVERSION b/c bank ignored the restrictive indorsement.

					(b)	NON-RESTRICTIVE INDORSEMENT:

						i)	DEF.: When see indorsement and NO CONDS.

				(3)	Every I is QUALIFIED or UNQUALIFIED:

					(a)	QUALIFIED INDORSEMENT: (On Bar a lot, esp. in essays)

						i)	DEF.: An indorsement that uses the words "WITHOUT RECOURSE."

						ii)	EFFECT: No promise to pay; disclaims promise to pay; indorser not liab.

					(b)	UNQUALIFIED INDORSEMENT:

						i)	DEF.: An indorsement that does NOT use the words "without recourse."

						ii)	EFFECT: Indorser has promised to pay and MUST pay.



	E.	5TH Q: TO A HOLDER IN DUE COURSE (HDC)?



		1.	HDC REQTS.: P must be:

			a.	A BFP (GIVES VALUE; purchases it);

				(1)	VALUE (whether P is special does NOT = CONSIDERATION (whether K is enforceable).

					(a)	2 DIFFS.:

						i)	A MERE PROMISE is NOT VALUE (but can be consideration).

							a)	ie. X gets paycheck.  X indorses it on back and delivers it to Y.  Y promises X to make him lunch every day in return for the check. > Y HAS NOT GIVEN VALUE, JUST A PROMISE OR CONSIDERATION.

							b)	Y WILL START GIVING VALUE AND START BECOMING A HDC WHEN  HE STARTS MAKING LUNCHES FOR X.

						ii)	OLD VALUE IS GOOD VALUE (while old consideration is not good present consid. in trad. K law).

							a)	ie. X indorses paycheck to Y for all the lunches Y made for X last year. > Y HAS GIVEN VALUE AND CAN BE A HDC.

			b.	IN GOOD FAITH; AND (must get check in good faith); (b/c subjective > NOT ON BAR)

			c.	Who takes WITHOUT NOTICE; (objective std.) NOTICE OF WHAT?:

				(1)	SOMEONE HAS A DEFENSE TO THE PAPER.

				(2)	PAPER LOOKED WEIRD. ie. torn up and re-taped, stamped paid, stamped cancelled, etc.

				(3)	Someone who signed it made a VOIDABLE PROMISE.

					(a)	ie. Suppose X sold what he claimed to be an antique chair (but wasn't) to Y for a promissory note.  X indorses it to Z after Z bought it from X.  Can Z enforce it?  DEPENDS WHETHER Z HAD ANY REASON TO THINK THAT X SWINDLED Y.  IF NOT, Z IS A HDC.

				(4)	SOMEONE ELSE CLAIMS IT.

					(a)	BAR TIP: FP will tell you whether buyer of instrument had notice.

					(b)	NEG. OF INSTRUMENT BY FIDUCIARY: When fiduciary neg. it in breach of fiduc. duty, the std. for the recipient is NOT NOTICE, BUT ACTUAL KNOWLEDGE.

				(5)	PAPER SHOULD ALREADY HAVE BEEN PAID IN FULL OR AN INSTALLMENT (OVERDUE) IF PAYABLE:

					(a)	AT DEFINITE TIME.

						i)	ie. If instrument payable on June 5, P cannot take paper after that definite date.

						ii)	BUT: if just PYMT. OF INTEREST IS OVERDUE, P IS STILL A HDC.

					(b) ON DEMAND. (Not on Bar)

						i)	If on demand, then P must have gotten the paper w/i a reason. time after the instrument was originally issued.

						ii)	RULE FOR CHECKS: w/i 30 days.

							a)	ie. If Q says check is more than 30 days old, and P had notice of that > P IS NOT HDC.

			d.	SHELTER PRINCIPLE:

				(1)	EFFECT:	Takes unworthy P (did not give value, had notice, etc., and should be assignee) and makes P a HDC -- better than what P really is.

				(2)	SOURCE:

					(a)	PROP. RULE: When prop. is transferred, transferee gets what transferror had.

					(b)	When superimpose commercial paper law, if transferror was a HDC and special, transferee gets all of transferror's special rts.

				(3)	2 STEP PROCESS:

					(a)	Is P a HDC? (use trad. test)

						i)	If yes, stop analysis > P is a HDC.

						ii)	If no, not HDC.

					(b)	Was any previous owner of the paper a HDC?

						i)	If no, P is an assignee and loses.

						ii)	If yes, SP makes P special > P is HDC b/c a previous owner was HDC.



		2.	EFFECT OF BEING A HDC

			a.	HDC TAKES the paper FREE OF ALL CLAIMS TO THE PAPER.

				(1)	HDC is an absolute owner of it.

			b.	HDC TAKES the paper FREE OF ALL PERSONAL DEFENSES.

				(1)	PERSONAL DEFENSES inc.: D cheated, D lied, D paid something worthless > defenses against culprit, but NOT against HDC.

			c.	HDC IS ONLY DEFEATED BY REAL DEFENSES: (10 of them, but only 3 imp.)

				(1)	INFANCY: D is under the age of majority.

				(2)	BANKRUPTCY DISCHARGE: If bankrupt, fed. bankruptcy law controls.

				(3)	ANY OTHER DISCHARGE that P had notice to when he took the paper.

					(a)	ie. Promissory note signed on front by maker.  Signed on back by A, B, C and D (4 indorsements).  D owns it.  D scratches out C's signature (C's promise to pay is gone) > DISCHARGE OF C.  Then D sells paper to X who did not have notice.

					(b)	RULE: As to everyone whose signature is still there, X is a HDC.  As to C, X not a HDC b/c X had notice that C's signature was obliterated > C HAS REAL DEFENSE.

				(4)	SOL

				(5)	DURESS: signed under coercion; so severe that promise is null and void (not just voidable).

				(6)	ILLEGALITY: Signed to pay illegal debt.

				(7)	INCAPACITY: Lacked the capacity to do it; ADJUDICATED INCOMPETENCE (ie. lunacy).

		**		(8)	FORGERY: (on bar occasionally)

					(a)	FP:	P sues D.  D claims signature forged and that he did not sign the check > DIDN'T PROMISE > D NOT LIAB. > REAL DEFENSE.

					(b)	BUT:	EFFECT OF D's NEG.

						i)		If D was NEG., D is ESTOPPED FROM RAISING THE REAL DEFENSE AND IS LIAB.

					(c)	HOW & WHEN D MIGHT BE NEG.:

						i)	D owns a CHECKWRITING MACHINE or SIGNATURE STAMP and NEG. LEAVES IT LYING AROUND.

						ii)	When FORGER IS AN EE OF D, and D was NEG. IN HIRING EE (did not check his record) OR NEG. IN SUPERVISING THE EE (and EE forges D's sig.).

				(9)	MATERIAL ALTERATION:

					(a)	FP:	D writes a $100 piece of paper > payee changes it to $2100 and D claims material alteration. > D LIAB. FOR ORIG. AMT. ONLY ($100).

					(b)	EFFECT OF D's NEG.: (like forgery)

						i)	If D was neg., D IS LIAB. FOR THE FULL ALTERED AMT.

					(c)	2 TYPES OF D's NEG.:

						i)	LEAVING BLANKS in front of the words & #s.

						ii)	D WROTE IT IN PENCIL.

				(10)	FRAUD: (Popular on Bar when this area is tested)

					(a)	2 TYPES:

						i)	FRAUD IN THE FACTUM (REAL DEFENSE): (Rarely on Bar)

							a)	When D says that they lied to him ABOUT THE PIECE OF PAPER HE WAS SIGNING. > A REAL DEFENSE THAT DEFEATS A HDC > THE LAW PRESUMES THAT WE READ WHAT WE SIGN.

									ie. "They told me it was a receipt."

							b)	HENCE:	D MUST HAVE AN EXCUSE: 

									ie. "They switched papers on me."

						ii)	FRAUD IN THE INDUCEMENT (PERSONAL DEFENSE): (Common on Bar)

							a)	When D says they lied to him ABOUT WHAT HE BOUGHT (NOT WHAT HE SIGNED) > WILL NOT BEAT A HDC.

									ie. X lied to Y that chair was an antique.

�LAW OF SECURED TRANSACTIONS

(ARTICLE 9 OF THE UCC)





III.	WHAT ARE SECURED TRANSACTIONS (ST)?



	A.	GENERAL:

		1.	FP: X buys a car.  X tells the Dealer Y that he plans to pay Y $100/month for the rest of X's life.

			a.	The PROMISSORY NOTE is Y's first remedy.

			b.	SECURED TRANSACTION IS SECOND REMEDY:

				(1)	Y wants the car back if X misses a pymt.

		2.	DEF.:

			a.	It is the RT. TO USE THE PROP. BOUGHT TO COLLECT THE DEBT.

				(1)	This remedy covers PERSONAL PROP.

		3.	BAR TIP:

			a.	Bar Q will involve a security interest in personal prop., an extension of credit, etc., and the FP says that the parties bargained for a security interest in the prop.



	B.	ANALYSIS: (2 Qs)

		1.	1ST Q:	IS THE SECURITY INTEREST ENFORCEABLE (ATTACHED)?

			a.	GENERAL:

				(1)	The Q only involves the DEBTOR and the CREDITOR (SECURED PARTY).

				(2)	Q: Did the parties do it right?  If no, END OF Q.

			b.	REQTS. FOR A SECURITY INTEREST: (VCR reqts.)

				(1)	V = VALUE:

					(a)	 Secured party MUST give value (loan $ or give credit).

				(2)	C = CONTRACT:

					(a)	Must have a K b/n debtor and the secured party (creditor).

					(b)	K CAN BE ORAL IF the creditor has poss. of the prop.

					(c)	K MUST SATIS. THE S OF F IF the debtor has poss. of the prop.

						i)	K MUST BE in writing, signed by debtor, and give a reason. description of the collateral (the prop. subject to the security interest).

				(3)	R = RIGHTS:

					(a)	Debtor must have rts. in the collateral.

						i)	It must be debtor's prop.

						ii)	Common sense reqt. b/c a debtor CANNOT create an interest in someone's else's prop.!

		2.	2ND Q: IS THE SECURITY INTEREST PERFECTED?

			a.	DEF. OF "PERFECTED SECURITY INTEREST":

				(1)	The secured party protects his security interest from other creditors and buyers who also have a claim to the prop. secured.

			b.	3 WAYS TO PERFECT A SECURITY INTEREST:

				(1)	AUTOMATIC PERFECTION:

					(a)	A PURCHASE MONEY SECURITY INTEREST (PMSI) in CONSUMER GOODS

						i)	PMSI: (2 Types)

							a)	The money that enabled the debtor to BUY THE PROP. SECURED in the first place.

							b)	Bank's PMSI when it loans the debtor the money (buyer signs a security agmt. and gets a loan check to sign over to the seller) to buy the prop. secured.

						ii)	CONSUMER GOODS: Prop. used FOR PERSONAL USE, not bus. use.

				(2)	GETTING POSS. OF THE PROP.:

					(a)	When the secured party is in poss. of the prop., the SI is perfected.

				(3)	PERFECTION BY FILING: (Popular on the Bar)

					(a)	WHAT IS FILED?

						i)	A brief, financing statement (FS) gives inquiry notice to the world that there is an interest in the prop. that must be inquired into.

							a)	FS contains the names and addresses of the debtor and secured party, the debtor's sig., and a reason. description of the prop.

					(b)	WHERE IS IT FILED? (2 Rules)

						i)	If the debtor is a CONSUMER OR A FARMER, she must do a LOCAL FILING in the county where they live.

						ii)	If the debtor is a BIG BUS. PUTTING UP BUS. PROP. AS COLLATERAL, it must do CENTRAL FILING W/THE DEPT. OF STATE.

						iii)	If the debtor is a SMALL BUS. (place of bus. in just one county), then the secured party must do CENTRAL FILING w/DEPT. OF STATE AND LOCAL FILING w/COUNTY FILING OFFICE (of the place of bus.).

					(c)	RULES OF PRIORITY: What is the priority of the secured party interest? (bottom to top of hierarchy)

						i)	The DEBTOR.

						ii)	An UNPERFECTED SECURITY INTEREST:

							a)	If more than one, FIRST TO BECOME ENFORCEABLE (satis. VCR reqts.) wins.

						iii)	A PERFECTED SECURITY INTEREST:

							a)	If more than one > RULE: FIRST IN TIME, FIRST IN RIGHT:

									A secured party first perfects the interest.  Then sheriff puts a lien on it.  (Ranks ahead of a judicial lien.)



									ie. Suppose a secured party X perfects by filing on Jan. 1.  Secured party Y perfects by getting poss. (or in the alternative, filing) on Feb. 1 > X WINS B/C WON RACE TO FILE.

							b)	2 PMSI EXCEPTIONS WHERE THE 2ND TO FILE WINS:

								(1)	RULE #1: A PMSI IN THE SAME GOODS WHO FILES SECOND GETS PRIORITY OVER FIRST FILER OF A SECURITY INTEREST IF IT DOES 2 THINGS BEFORE THE DEBTOR GETS POSS. OF THE NEW PROP. (OR NEW INVENTORY ADDED LATER):

									(a)	FILE, AND

									(B)	NOTIFY BANK.



									ie. X decides to open a store in NY to sell balls and bats.  X goes to bank and asks for a loan of 1k.  Bank wants a security interest in the inventory, equipment, and any equipment and inventory added later.  X agrees.  Banks files it (files first).  THEN, Y wants X to carry Y's goods.  X wants to but Y wants 50k.  X agrees to pay Y the 50k later and gives Y a security interest in the new balls and bats.  Y HAS A PMSI in X's inventory.  Y FILES SECOND AND INFORMS BANK BEFORE BANK CAN GET THE PROP. > Y HAS PRIORITY.  (RATIONALE: Make new sources of credit avail. to X so X can upgrade and expand.)



									(2) RULE #2: A PMSI IN THE SAME EQUIPMENT GETS PRIORITY OVER THE FIRST FILER OF A SECURITY INTEREST IN IT IF THAT PMSI FILES W/I 20 DAYS AFTER THE FIRST FILER GETS POSS. OF THE NEW EQUIPMENT (NEED NOT NOTIFY THE FIRST FILER).

							c)	B/N A PERFECTED SECURITY INTEREST AND A BUYER OF THE COLLATERAL > RULE: FIRST IN TIME, FIRST IN RIGHT.

									EFFECT: SINCE PERFECTION CAME FIRST, BUYER ONLY GETS AN ENCUMBERED TITLE (2ND TO RECORD INTEREST).



									BUT: 2 EXCEPTIONS

									(1)	SECURED PARTY WAIVES IT > lets buyer get good title.; OR

									(2)	BUYER IN ORD. (usual, customary) COURSE OF BUS. GETS GOOD TITLE (PRIORITY OVER PERFECTED SECURITY INTEREST).

											* Buyer is a routine buyer who buys books and clothes > regular consumer.

											ie. Z walks into X's shop and buys a ball and bat > Z GETS GOOD TITLE even though they are subject to a Y's and bank's security interests.  (Otherwise, the econ. would fail.)



	C.	REMEDIES: (FORECLOSURE AND ACTION FOR A DEFICIENCY JUDGEMENT)

		1.	FORECLOSURE

			a.	DEF.:	How the secured party uses that prop. to collect the debt.

			b.	2 STEP PROCESS:

				(1)	SECURED PARTY MUST GET POSS. OF IT.

					(a)	SELF-HELP REPOSS.: Secured party can get the prop. herself or hire someone to get it AS LONG AS NO BREACH OF THE PEACE.

						i)	Can do anything as long as NOT LIKELY TO (regardless of whether it actually did) produce viol.

					(b)	WRIT OF REPLEVIN: Go to ct. and get writ sending sheriff out to get the prop.

				(2)	USE THE PROP. TO COLLECT THE DEBT > 2 TYPES OF FORECLOSURE:

					(a)	STRICT FORECLOSURE: Secured party will own the prop. in lieu of collecting the debt (debt wiped out).

						i)	REQTS.:

							a)	SEND NOTICE TO DEBTOR; AND

							b)	SEND NOTICE TO OTHER CREDITORS (tell them that you want to keep it and will wipe out the debt).

						ii)	TIMELY OBJECTION TRUMPS STRICT FORECLOSURE:

							a)	Recipient of mailed notice from foreclosing party has 21 days to object.

					(b)	FORECLOSURE BY SALE: Sell the prop. to recover the debt.

						i)	FORECLOSING CREDITOR CAN CHOOSE B/N A PUBLIC AND PRIVATE SALE;

							a)	PUBLIC SALE: To the highest bidder.

							b)	PRIVATE SALE: Catch-all; inc. anything else.

						ii)	EVERYTHING IN THE SALE MUST BE DONE REASONABLY;

						iii)	SECURED PARTY MUST SEND OUT ADVANCE NOTICE OF THE SALE TO THE DEBTOR AND ALL OTHER CREDITORS WHO HAVE INFORMED YOU PERSONALLY OF THEIR INTEREST IN THE PROP.

							a)	IF PUBLIC SALE: Notice must give the time and place of the sale so other creditors can come and bid on it.

							b)	IF PRIVATE SALE: Satisfactory notice must state the time after which the prop. may be sold.  ie. after June 15, 1994, I'm going to sell prop.

						iv)	NOTICE MUST BE SENT OUT A REASON. PERIOD OF TIME BEFORE THE SALE.

		2.	ACTION FOR A DEFICIENCY JUDGEMENT

			a.	FP:	After the prop. is foreclosed upon and sold, there is still some debt left over (ie. debt = 100k and sale price was only 60k).

			b.	Secured party wins > gets J for the remaining 40k b/c it is entitled to collect the entire 100k.





BULK TRANSFERS (ARTICLE 6 OF THE UCC)

(Rarely on the Bar)



IV.	GENERAL



	A.	FP:	When you see the SALE OF A WHOLE BUSINESS (ie. the entire inventory, etc.) to a buyer.



	B.	APPLICATION: Applies to any SALE OF GOODS BUSINESS (NOT SERVICE BUS.)

		1.	ie. Hardware stores, clothing stores, etc.

		2.	NY LAW: It also applies to the sale of RESTAURANTS.

		3.	The concern is that the owner will pocket the money and skip town.



	C.	EFFECT:

		1.	NEW OWNER IS A BFP AND IS PROTECTED FROM THE GENERAL UNSECURED CREDITORS W/O RECOURSE.

		2.	ARTICLE 6 PROTECTS GENERAL, UNSECURED CREDITORS BY REQUIRING A SELLER IN A BULK TRANSFER TO:

			a.	COMPILE A LIST OF ALL ITS CREDITORS;

			b.	SELLER AND BUYER MUST COMPILE A SCHEDULE OF THE PROP. TO BE TRANSFERRED;

			c.	THEY MUST PRESERVE THE LIST FOR 6 MOS. SO OTHER CREDITORS AND INTERESTED PARTIES MAY VIEW IT;

			d.	10 DAYS BEFORE THE BUYER PAYS OR TAKES POSS. OF THE BUS. (whichever one comes first), BUYER MUST NOTIFY THE CREDITORS.



	D.	REMEDY: (If the Art. 6 reqts. are not satis.)

		1.	IF THE CREDITORS DO NOT RECEIVE NOTICE, THEY CAN COME AND GET THE PROP.

			a.	Get a judgement to allow the sheriff to get the prop.; OR

			b.	Sue to attach the prop.



	E.	ART. 6 STAT. OF LIMITATIONS: A short 6 mos.

		1.	For 6 mos. after the buyer buys the bus., creditors can come and get the prop.
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