CRIMINAL LAW�PRIVATE ��



	�seq level1 \*ALPHABETIC�A�.	ROLE ON BAR

		�seq level2 \*arabic�1�.	MS EXAM:

			�seq level3 \*alphabetic�a�.	# of Qs:	30 Qs on crim. law and pro. (20 on crim. law, better suited for MCs while crim. pro. better for essays and short answers.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	2 STYLES OF Qs:

			�seq level3 \*alphabetic�a�.	What is the D's best defense? (best = most complete)

			�seq level3 \*alphabetic�b�.	Which of the following answers is most likely? (2 easily discarded answers, then two left to disting. b/n)

		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	Do not become emotionally involved; don't care about the exam characters.

		�seq level2 \*arabic�4�.	If one of the answer choices for a CRIM. LAW Q is listed as "un-Con.", it is presumptively wrong > b/c separate section of exam on Con. Law.

			�seq level3 \*alphabetic�a�.	This is NOT TRUE for CRIM. PRO. Qs which rely heavily on the Con.

�



�seq level0 \*ROMAN�I�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 �	JURISDICTION



	�seq level1 \*ALPHABETIC�A�.	STATE JURIS.



		�seq level2 \*arabic�1�.	A state acquired juris. to adjudicate a crime IF THAT STATE WAS:

			�seq level3 \*alphabetic�a�.	THE PLACE OF CONDUCT, OR

			�seq level3 \*alphabetic�b�.	THE PLACE OF RESULT.

				(�seq level4 \*arabic�1�)	ie. NY has no juris. over a NY citizen who commits a crime in CA.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 �	For CRIMES OF OMISSION, juris. lies WHERE THE ACT SHOULD HAVE BEEN PERFORMED.





�seq level0 \*ROMAN�II�.�seq level1 \h \r0 ��seq level2 \h \r0 �	INTERPRETATION OF CRIMINAL STATS.



	�seq level1 \*ALPHABETIC�A�.	NY LAW:

		�seq level2 \*arabic�1�.	If NY stat. has but one culpability phrase (ie. intentionally), it is presumed to apply to every element of the offense UNLESS a contrary intent appears.

		�seq level2 \*arabic�2�.	If no culpability phrase, INTENT MUST BE CLEAR before presuming S.L.



�seq level0 \*ROMAN�III�.�seq level1 \h \r0 ��seq level2 \h \r0 �	MERGER



	�seq level1 \*ALPHABETIC�A�.	GENERAL: There is none in American law, BUT there is merger for MS EXAM purps.



	�seq level1 \*ALPHABETIC�B�.	SOLICITATION AND ATTEMPT

		�seq level2 \*arabic�1�.	They MERGE INTO THE SUBSTANTIVE OFFENSE.

			�seq level3 \*alphabetic�a�.	A COMPLETE DEFENSE TO ATTEMPT or SOLICIT. is that you COMPLETED THE CRIME.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 �	CONSPIRACY DOES NOT MERGE W/THE SUBSTANTIVE OFFENSE.

		�seq level2 \*arabic�1�.	ie. One can be convicted of BOTH conspiracy to rob and the actual robbery.



�seq level0 \*ROMAN�IV�.�seq level1 \h \r0 ��seq level2 \h \r0 �	ESSENTIAL ELEMENTS OF CRIME (needed to find crim. liab.)



	�seq level1 \*ALPHABETIC�A�.	An ACT OR OMISSION



		�seq level2 \*arabic�1�.	ACT

			�seq level3 \*alphabetic�a�.	It can be ANY BODILY MOVEMENT, EXCEPT:

				(�seq level4 \*arabic�1�)	That which is NOT THE PRODUCT OF YOUR OWN VOLITION;

					(�seq level5 \*alphabetic�a�)	ie. X pushes Y into Z who dies > Y not liab.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	A REFLEXIVE OR CONVULSIVE ACT; OR

					(�seq level5 \*alphabetic�a�)	ie. an epileptic seizure



				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	An act PERFORMED WHILE UNCONSCIOUS OR ASLEEP;

					(�seq level5 \*alphabetic�a�)	ie. act while sleepwalking.

					(�seq level5 \*alphabetic�b�)	BUT NOT falling asleep at the wheel and hitting pedestrian.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	OMISSION



			�seq level3 \*alphabetic�a�.	It is often A LEGAL DUTY TO ACT, WHICH ARISES IN 5 CIRCUMSTANCES:

				(�seq level4 \*arabic�1�)	BY STATUTE;

					(�seq level5 \*alphabetic�a�)	ie. reqt. to file taxes.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	BY CONTRACT;

					(�seq level5 \*alphabetic�a�)	ie. lifeguard or nurse.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	B/C OF THE RELATIONSHIP BETWEEN THE PARTIES;

					(�seq level5 \*alphabetic�a�)	ie. Parent protects child; spouses protect each other.

				(�seq level4 \*arabic�4�)�seq level5 \h \r0 �	AS A RESULT OF VOLUNTARILY ASSUMING A DUTY OF CARE TO SOMEONE ELSE AND FAILING TO ADEQUATELY PERFORM IT; OR

					(�seq level5 \*alphabetic�a�)	ie. Jump in lake to save someone > notice it is a person you don't like > change your mind.

				(�seq level4 \*arabic�5�)�seq level5 \h \r0 �	WHERE YOUR CONDUCT CREATED THE PERIL IN THE FIRST PLACE.

					(�seq level5 \*alphabetic�a�)	ie. You push a non-swimmer into the pool.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	BAR TIP:	For an omission to be crim., there must have been a duty to act.  Lack of duty, no matter how easy it would have been to render help, means NO CRIM. LIAB.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 �	MENTAL STATE (**Imp. for Bar)



		�seq level2 \*arabic�1�.	GENERAL:



			�seq level3 \*alphabetic�a�.	OVERVIEW OF THE 4 C.L. MENTAL STATES:

				(�seq level4 \*arabic�1�)	SPECIFIC INTENT

				(�seq level4 \*arabic�2�)	MALICE

				(�seq level4 \*arabic�3�)	GENERAL INTENT

				(�seq level4 \*arabic�4�)	STRICT LIABILITY

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	MOTIVE (reason or explanation for the crime) is diff. from intent and immaterial to substantive crim. law.



			�seq level3 \*alphabetic�c�.	NY LAW:

				(�seq level4 \*arabic�1�)	INFERENCE OF INTENT FROM ACT:

					(�seq level5 \*alphabetic�a�)	Jury may rely upon inferences of D's intent based on observable events.

					(�seq level5 \*alphabetic�b�)	HOWEVER, it does not mean that a person is conclusively presumed to intend the probable conseqs. of his actions.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	NY uses MPC ANALYSIS OF FAULT: "intentionally" instead of "purposely".



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 �	FOCUS:



			�seq level3 \*alphabetic�a�.	SPECIFIC INTENT:

				(�seq level4 \*arabic�1�)	BAR TIP:	Specific intent crimes qualify for ADD'L DEFENSES NOT AVAIL. FOR OTHER KINDS OF CRIMES.

				(�seq level4 \*arabic�2�)	LIST OF SPECIFIC INTENT CRIMES: (11 CRIMES)

					(�seq level5 \*alphabetic�a�)	ALL 3 INCHOATE DEFENSE CRIMES:

						�seq level6 \*roman�i�)	SOLICITATION (intent to have the person solicited commit the crime)

						�seq level6 \*roman�ii�)	CONSPIRACY (intent to have the crime completed)

						�seq level6 \*roman�iii�)	ATTEMPT (intent to complete the crime)

							�seq level7 \*alphabetic�a�)	It is always a specific intent crime, even when the crime attempted is not.

							�seq level7 \*alphabetic�b�)	Thus, although murder does not require specific intent to kill (intent to cause serious bodily injury can be enough), attempted murder requires the SPECIFIC INTENT TO KILL.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 ��seq level7 \h \r0 �	1ST DEGREE PREMEDITATED MURDER (premeditation)

						�seq level6 \*roman�i�)	BAR TIP:

							�seq level7 \*alphabetic�a�)	If MS Q states "MURDER" by itself, it always means C.L. MURDER.

							�seq level7 \*alphabetic�b�)	C.L. MURDER = Today's stat. 2ND DEGREE MURDER.

							�seq level7 \*alphabetic�c�)	Murder is a MALICE crime, NOT a specific intent crime.

							�seq level7 \*alphabetic�d�)	THEREFORE, CANNOT USE ADD'L SPEC. INTENT DEFENSES AS A DEFENSE TO "MURDER."

							�seq level7 \*alphabetic�e�)	HOWEVER, if MS Q states "1ST DEGREE MURDER," does NOT mean C.L. MURDER (C.L. did NOT use degrees) > THUS, CAN use ADD'L SPEC. INTENT DEFENSES TO REDUCE 1ST DEGREE MURDER TO 2ND DEGREE MURDER.

					(�seq level5 \*alphabetic�c�)�seq level6 \h \r0 ��seq level7 \h \r0 �	ASSAULT (intent to commit battery)

					(�seq level5 \*alphabetic�d�)	ALL THE BIG C.L. FELONIES AGAINST PROPERTY

						�seq level6 \*roman�i�)	LARCENY (intent to perm. deprive the other of her interest in the prop. taken)

						�seq level6 \*roman�ii�)	ROBBERY (intent to perm. deprive the other of her interest in the prop. taken)

						�seq level6 \*roman�iii�)	BURGLARY (intent to commit a felony in the dwelling)

						�seq level6 \*roman�iv�)	FORGERY (intent to defraud)

						�seq level6 \*roman�v�)	FALSE PRETENSES (intent to defraud)

						�seq level6 \*roman�vi�)	EMBEZZLEMENT (intent to defraud)



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	MALICE

				(�seq level4 \*arabic�1�)	2 MALICE CRIMES:

					(�seq level5 \*alphabetic�a�)	MURDER

					(�seq level5 \*alphabetic�b�)	ARSON



			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 �	GENERAL INTENT

				(�seq level4 \*arabic�1�)	GENERAL INTENT CRIMES

					(�seq level5 \*alphabetic�a�)	DEF.:	An awareness of all factors constituting the crime.  ie. D must be aware that she is acting in the proscribed way and that any attendant circums. exist.  D need not be certain that all the circums. exist; awareness of a high likelihood that they will occur, is suff.

					(�seq level5 \*alphabetic�b�)	CATCH-ALL CATEGORY: ALL OTHER CRIMES fit here UNLESS they FIT THE S.L. FORMULA.

					(�seq level5 \*alphabetic�c�)	2 MOST COMMONLY TESTED GEN. INTENT CRIMES

						�seq level6 \*roman�i�)	RAPE

						�seq level6 \*roman�ii�)	BATTERY

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 �	TRANSFERRED INTENT (**Imp. for Bar)

					(�seq level5 \*alphabetic�a�)	X fires gun at Y but misses Y and kills Z (standing next to Y) > X IS GUILTY OF THE MURDER OF Z B/C INTENT TO KILL Y IS TRANSFERRED TO Z.

						�seq level6 \*roman�i�)	2 TRANSFERRED INTENT CRIMES (only 2 given on exam)

							�seq level7 \*alphabetic�a�)	MURDER OF Z, AND

							�seq level7 \*alphabetic�b�)	ATTEMPTED MURDER OF Y.

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	NEVER MERGE ANY CRIMES THAT HAVE DIFF. VICTIMS.



			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	STRICT LIABILITY	(NO intent crimes -- ie. statutory rape, selling liquor to minors)

				(�seq level4 \*arabic�1�)	BAR TIP:

					(�seq level5 \*alphabetic�a�)	Any defense that NEGATES INTENT will be NO DEFENSE TO S.L. CRIME.

					(�seq level5 \*alphabetic�b�)	If MC Q gives you a small stat. section to use, use formula (below) to see if S.L. is involved.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	S.L. FORMULA:

					(�seq level5 \*alphabetic�a�)	If you see a crime in the:

						�seq level6 \*roman�i�)	Administrative,

						�seq level6 \*roman�ii�)	Regulatory, OR

						�seq level6 \*roman�iii�)	Morality area,

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	And you DON'T SEE ANY ADVERBS (such as "KNOWINGLY," "WILFULLY," or "INTENTIONALLY"), THEN IT IS A S.L. CRIME.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	ANY DEFENSE that NEGATES INENTION is NO DEFENSE to a S.L. crime. ie. mistake of fact, consent, intoxication.



			�seq level3 \*alphabetic�e�.�seq level4 \h \r0 �	MPC: eliminates the CL distinctions and uses:

				(�seq level4 \*arabic�1�)	PURPOSELY

					(�seq level5 \*alphabetic�a�)	A person acts consciously when his conscious object is to engage in certain conduct or cause a certain result.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	KNOWINGLY

					(�seq level5 \*alphabetic�a�)	A person acts knowingly when he is aware that his conduct is of a particular nature or KNOWS that his conduct will cause a particular result (satis. stat. requiring willful conduct.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	RECKLESSLY

					(�seq level5 \*alphabetic�a�)	A person acts recklessly when he knows of an UNJUSTIFIABLE RISK and CONSCIOUSLY DISREGARDS IT.

				(�seq level4 \*arabic�4�)�seq level5 \h \r0 �	NEGLIGENTLY

					(�seq level5 \*alphabetic�a�)	A person acts negligently when he FAILS TO BE AWARE OF A SUBSTANTIAL AND UNJUSTIFIABLE RISK, where such failure is a substantial deviation from the std. of care.  D must have taken a very unreason. risk.



			�seq level3 \*alphabetic�f�.�seq level4 \h \r0 ��seq level5 \h \r0 �	VICARIOUS LIAB. OFFENSES

				(�seq level4 \*arabic�1�)	It is one in which a person w/o  personal fault may nevertheless be held liab. for the crim. conduct of another (usu. an employee).  The trend is to limit vicarious liab. to regulatory crimes and to limit punishment to fines.



			�seq level3 \*alphabetic�g�.�seq level4 \h \r0 �	ENTERPRISE LIAB.

				(�seq level4 \*arabic�1�)	At CL, a corp. DOES NOT have the facility to commit crimes.

				(�seq level4 \*arabic�2�)	Under modern stats., corps. may be held liab. for an act performed by:

					(�seq level5 \*alphabetic�a�)	An agent of the corp. acting w/i the scope of his employment; OR 

					(�seq level5 \*alphabetic�b�)	A corp. agent high enough in hierarchy to presume his acts reflect corp. policy.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	CONCURRENCE OF MENTAL FAULT WITH PHYSICAL ACT



		�seq level2 \*arabic�1�.	D must have had the intent nec. for the crime at the time he committed the act.

			�seq level3 \*alphabetic�a�.	ie. If D is driving to V's house to kill him, he will lack the nec. concurrence for murder if he ACCIDENTALLY runs V over before reaching the house.





�seq level0 \*ROMAN�V�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 �	ACCOMPLICE LIABILITY (**Imp. for Bar)



	�seq level1 \*ALPHABETIC�A�.	MS RULE:	Accomplice liab. for CRIME ITSELF AND ALL OTHER FORESEEABLE CRIMES.



	�seq level1 \*ALPHABETIC�B�.	PARTIES TO A CRIME:

		�seq level2 \*arabic�1�.	CL GRADING OF PRINCIPALS:

			�seq level3 \*alphabetic�a�.	PRINCIPAL IN THE 1ST DEGREE:

				(�seq level4 \*arabic�1�)	Person who actually engaged in the act or ommission that constitutes the offense.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	PRINCIPAL IN THE 2ND DEGREE:

				(�seq level4 \*arabic�1�)	Person who aided, commanded or encouraged the principal and was present at the crime.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	ACCESSORY BEFORE THE FACT:

				(�seq level4 \*arabic�1�)	Person who assisted and encourage but was not present at the crime.

			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 �	ACCESSORY AFTER THE FACT:

				(�seq level4 \*arabic�1�)	Person who, with knowledge that the other committed a felony, assisted him to escape arrest or punishment.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 �	Conviction of the principal was REQUIRED FOR CONVICTION OF AN ACCESSORY AND THE CHARGE MUST HAVE INDICATED THE CORRECT THEORY OF LIAB. (as principal or accessory).

		�seq level2 \*arabic�3�.	MODERN STATS. (including NY LAW)

			�seq level3 \*alphabetic�a�.	Most juris. have abolished the distinctions b/n principals and accessories > ALL SUCH PARTIES TO THE CRIME CAN BE FOUND GUILTY OF THE PRINCIPAL OFFENSE.

			�seq level3 \*alphabetic�b�.	For convenience, however, think of the one who actually engages in the crime as the principal and the other parties as accomplices.

			�seq level3 \*alphabetic�c�.	HOWEVER:

				(�seq level4 \*arabic�1�)	An ACCESSORY AFTER THE FACT is still treated separately and her punishment bears no relat. to the principal offense.

				(�seq level4 \*arabic�2�)	NY LAW: Accessory after the fact is deemed to constitute "HINDERING PROSECUTION."



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	SCOPE OF LIABILITY:



		�seq level2 \*arabic�1�.	GENERAL:	An accomplice is responsib. for the crimes he did or counseled AND for any other crimes committed in the course of committing the crime contemplated to the same extent as the principal, AS LONG AS THE OTHER CRIMES WERE PROBABLE OR FORESEEABLE.



		�seq level2 \*arabic�2�.	INABIL. TO BE PRINCIPAL IS NO BAR TO ACCOMPLICE LIAB.



		�seq level2 \*arabic�3�.	EXCLUSIONS FROM LIAB.:

			�seq level3 \*alphabetic�a�.	MEMBERS OF A CLASS PROTECTED BY A STAT.

				(�seq level4 \*arabic�1�)	ie. a woman transported across state lines CANNOT be an accomplice to the crime of transporting women across state lines for immoral purps., since she is w/i the class protected.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	NEC. PARTIES NOT PROVIDED FOR IN THE STAT.

			�seq level3 \*alphabetic�c�.	WITHDRAWAL

				(�seq level4 \*arabic�1�)	Repudiation is suff. withdrawal for mere encouragement.

				(�seq level4 \*arabic�2�)	Attempt to neutralize assistance is req'd if participation went beyond mere encouragement.

				(�seq level4 \*arabic�3�)	Notifying the police or taking other action to prevent the crime is also suff.



				(�seq level4 \*arabic�4�)	NY LAW: Withdrawal is an AFFIRMATIVE DEFENSE.

					(�seq level5 \*alphabetic�a�)	RULE:

						�seq level6 \*roman�i�)	Voluntarily renounced;

						�seq level6 \*roman�ii�)	Withdrew prior to commission; AND

						�seq level6 \*roman�iii�)	MADE SUBSTANTIAL EFFORT to prevent.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	EXCEPTION: Accomplice in crime of attempt.



			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 ��seq level5 \h \r0 �	NY LAW:

				(�seq level4 \*arabic�1�)	NECESSARY PARTIES NOT PROVIDED FOR

					(�seq level5 \*alphabetic�a�)	If person's conduct aids another in committing a crime BUT is NECESSARILY INCIDENTAL thereto > NOT GUILTY AS AN ACCOMPLICE.  If conduct, HOWEVER, is a sep. offense, he may be prosecuted for it.

						�seq level6 \*roman�i�)	ie. B sells D narcotics.  B is guilty of sale.  D is NOT guilty of sale as B's accomplice, BUT is guilty of poss.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 �	ACCOMPLICE DEFENSES:

					(�seq level5 \*alphabetic�a�)	Facilitation w/o intentional aid.

					(�seq level5 \*alphabetic�b�)	Belief that accomplice intended to commit a misdeanor.

					(�seq level5 \*alphabetic�c�)	Renunciation (but still maybe guilty).

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	ACCOMPLICE AFFIRMATIVE DEFENSES TO SECOND DEGREE MURDER (inc. felony murder):

					(�seq level5 \*alphabetic�a�)	Did not commit or cause homicidal act;

					(�seq level5 \*alphabetic�b�)	Was not armed w/a "deadly weapon".

					(�seq level5 \*alphabetic�c�)	No reason to believe that the others were armed AND no reason to believe anyone intended to act in a manner to cause death.

					(�seq level5 \*alphabetic�d�)	NOTE:

						�seq level6 \*roman�i�)	STILL LIAB. FOR UNDERLYING FELONY.

						�seq level6 \*roman�ii�)	CAUSATION: NY does not follow the "year and a day" rule > DEATH CAN BE AT ANY TIME.



	�seq level1 \*ALPHABETIC�D�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	BAR TIP:	On MS and NY, if person is AIDING, ABETTING, OR COUNSELLING CRIME > ACCOMPLICE LIAB.



		�seq level2 \*arabic�1�.	PRESENCE NOT ENOUGH, even if don't call cops or one's presence seems to indicate consent.

		�seq level2 \*arabic�2�.	Accomplices can still be liab., EVEN IF the PRINCIPAL is ACQUITTED, IMMUNE, OR NOT PROSECUTED.

		�seq level2 \*arabic�3�.	No conviction of principal SOLELY ON UNCORROBORATED, ACCOMPLICE TESTIMONY.



			�seq level3 \*alphabetic�a�.	NY LAW: Same in NY EXCEPT in police disciplinary hearings.



	�seq level1 \*ALPHABETIC�E�.�seq level2 \h \r0 ��seq level3 \h \r0 �	NY LAW: MENTAL STATE -- INTENT REQUIRED



		�seq level2 \*arabic�1�.	CRIMINAL FACILITATION -- EMERGING ANTICIPATORY OFFENSE

			�seq level3 \*alphabetic�a�.	DEF.: A D who does not have the requisite intention to be classif. as an accomplice, BUT who has KNOWINGLY AIDED IN THE COMMISSION OF A CRIME.  D need only provide assistance believing it probable that he was rendering aid.

			�seq level3 \*alphabetic�b�.	Accomplices or criminal facilitators in NY CANNOT benefit from the principal's defenses that go to negate mental state. (No MS equiv.)  ie. if P is insane, infant, criminally irresponsible > accomplice still liab.

			�seq level3 \*alphabetic�c�.	NY accomplices or criminal facilitators also liab. even if the person facilitated is acquitted.

			�seq level3 \*alphabetic�d�.	A criminal facilitator CANNOT be convicted UPON THE UNCORROBORATED TESTIMONY OF THE PERSON FACILITATED.  (No MS equiv.)

			�seq level3 \*alphabetic�e�.	Abandonment is aff. def. IF SUBSTANTIAL EFFORT ("EARNEST AND VIGOROUS ACTION") TO PREVENT CRIME.





�seq level0 \*ROMAN�VI�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 �	INCHOATE DEFENSES (3 of them: SOLICITATION, CONSPIRACY, ATTEMPT) (**Imp. for Bar)



	�seq level1 \*ALPHABETIC�A�.	SOLICITATION: asking somebody to commit a crime.

		�seq level2 \*arabic�1�.	Crime ends when you ask them.

		�seq level2 \*arabic�2�.	If party agrees > then SOLICITATION MERGES INTO CONSPIRACY; ie. conspiracy is only crime left.



		�seq level2 \*arabic�3�.	NY LAW:

			�seq level3 \*alphabetic�a�.	Separate offense from substantive crime.

			�seq level3 \*alphabetic�b�.	FIVE DEGREES OF SOLICIT.:

				(�seq level4 \*arabic�1�)	5TH: W/intent that the other person commit a CRIME, D solicits, requests, commands, or otherwise causes the other to engage in such conduct.

				(�seq level4 \*arabic�2�)	4TH: Where conduct urged is a FELONY OR where D is over 18 and other under 16.

				(�seq level4 \*arabic�3�)	3RD: Conduct FELONY AND D over 18 and other under 16.

				(�seq level4 \*arabic�4�)	2ND: When conduct is a class A felony.

				(�seq level4 \*arabic�5�)	1ST: Class A felony and D over 18 and other under 16.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	WITHDRAWAL is an AFFIRMATIVE DEFENSE.

			�seq level3 \*alphabetic�d�.	NO DEFENSE that person solicited was insane, infant or otherwise legally incapacitated.

			�seq level3 \*alphabetic�e�.	Corroboration of testimony of person solicited NOT REQD. to convict D (contrast w/accomplice liab. which requires corroboration.)



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 �	CONSPIRACY (**Especially imp. for Bar)



		�seq level2 \*arabic�1�.	GENERAL:

			�seq level3 \*alphabetic�a�.	Agmt. for conspiracy need not be express (written or spoken).

			�seq level3 \*alphabetic�b�.	Tacit understanding is enough.

			�seq level3 \*alphabetic�c�.	Conspirators need not know each other.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	ELEMENTS:

			�seq level3 \*alphabetic�a�.	AGMT.,

			�seq level3 \*alphabetic�b�.	INTENT TO AGREE, AND

			�seq level3 \*alphabetic�c�.	INTENT TO PURSUE THE UNLAWFUL OBJECTIVE.

				(�seq level4 \*arabic�1�)	Majority Rule: even if did not know objective was illegal.

				(�seq level4 \*arabic�2�)	Minority Rule: must have known objective was criminal.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 ��seq level4 \h \r0 �	BAR TIP:

			�seq level3 \*alphabetic�a�.	For conspiracy Q, people MUST be pursuing UNLAWFUL OBJECTIVE.  ie. X and Y agreeing to sneak into X's house at midnight to sneak out vase to pawn it is NOT illegal.

			�seq level3 \*alphabetic�b�.	Make sure that the FP shows TWO GUILTY MINDS (if one of the two just pretended to agree but really meant to warn the police > NO CONSPIRACY).

			�seq level3 \*alphabetic�c�.	There can be no conspiracy b/n a corp. and a single agent acting on its behalf.

				(�seq level4 \*arabic�1�)	Authority splits on whether the agents of a corp. can be deemed co-conspirators w/the corp.

			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 �	No conspiracy w/a person in a "protected class."



		�seq level2 \*arabic�4�.�seq level3 \h \r0 �	NO MERGER: Conspiracy does NOT merge w/substantive offense.



		�seq level2 \*arabic�5�.	EXTENT OF LIABILITY FOR CONSPIRACY:

			�seq level3 \*alphabetic�a�.	Each conspirator liab. for ALL THE CRIMES OF THE CO-CONSPIRATORS, IF they were committed:

				(�seq level4 \*arabic�1�)	IN FURTHERANCE OF THE CONSPIRACY, AND

				(�seq level4 \*arabic�2�)	WERE FORESEEABLE.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	NY LAW:

				(�seq level4 \*arabic�1�)	LIAB. LIMITED: One who merely conspires but does not participate is NOT liab. for the crimes of the other co-conspirators.



		�seq level2 \*arabic�6�.�seq level3 \h \r0 ��seq level4 \h \r0 �	EFFECT OF ACQUITTAL OF SOME CONSPIRATORS:

			�seq level3 \*alphabetic�a�.	BAR TIP:	ACQUITTAL is key here.

				(�seq level4 \*arabic�1�)	If D and others allegedly conspired and only D is charged and tried (ie. the other parties are not apprehended or not prosecuted), D can still be convicted.

				(�seq level4 \*arabic�2�)	BUT: If D is charged and tried and ALL THE OTHERS HAVE BEEN ACQUITTED, D CANNOT BE CONVICTED.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	MPC has a UNILATERAL APPROACH:

				(�seq level4 \*arabic�1�)	D can be convicted regardless of whether the other parties were acquitted, were pretending, lacked legal capacity, or failed to hvae the requisite culpability for the crime.

				(�seq level4 \*arabic�2�)	Need NOT have two guilty minds.



				(�seq level4 \*arabic�3�)	NY LAW follows MPC on both points.

					(�seq level5 \*alphabetic�a�)	In fact, conviction of D okay EVEN IF ALL other parties to agmt. not crim. liab. b/c of legal impediment.

					(�seq level5 \*alphabetic�b�)	BUT: D may not be convicted on uncorroborated testimony of co-conspirator, and such testimony is ONLY admissible if a prima facie showing of conspiracy has been made by the State.



		�seq level2 \*arabic�7�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	ROLE OF OVERT ACTS:	(If bar does not specify which rule, use majority rule)



			�seq level3 \*alphabetic�a�.	MAJORITY RULE AND NY RULE: In order to ground liab. for conspiracy, there must be:

				(�seq level4 \*arabic�1�)	AGMT. AND

					(�seq level5 \*alphabetic�a�)	NY LAW: One can also conspire w/an undercover police officer > UNILATERAL APPROACH to conspiracy.  (versus C.L. which requires 2 guilty minds)

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	OVERT ACT.

					(�seq level5 \*alphabetic�a�)	Any little act will do.  ie. showing up at place to be robbed.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	MINORITY AND C.L. RULE: Just need agmt.; do NOT need overt act.



			�seq level3 \*alphabetic�c�.	ie. Big drug operation: export from Miami and sell in NY > co-conspirators in each place liab. for each other's crimes.



		�seq level2 \*arabic�8�.�seq level3 \h \r0 �	DEFENSES TO CONSPIRACY:



			�seq level3 \*alphabetic�a�.	IMPOSSIBILITY is NO DEFENSE.



			�seq level3 \*alphabetic�b�.	WITHDRAWAL:

				(�seq level4 \*arabic�1�)	Key is what you can withdraw from:



					(�seq level5 \*alphabetic�a�)	Even if adequate withdrawal, CANNOT WITHDRAW from liab. for conspiracy itself, ONLY FROM OTHER CONSPIRATORS' SUBSEQUENT CRIMES.



					(�seq level5 \*alphabetic�b�)	NY LAW:	Can withdraw from liab. for the CONSPIRACY ITSELF IF you RENOUNCE and PREVENT THE CRIME.



				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	REQTS.:	Perform an affirmative act that NOTIFIES ALL MEMBERS of the conspiracy, AND such notice must be given in time for them to abandon their plans.



		�seq level2 \*arabic�9�.�seq level3 \h \r0 ��seq level4 \h \r0 �	NUMBER OF CONSPIRACIES IN MULTIPLE PARTY SITUATIONS

			�seq level3 \*alphabetic�a�.	CHAIN RELAT.: All parties to subagreements are interested in the single large scheme.

			�seq level3 \*alphabetic�b�.	HUB-AND-SPOKE RELAT.: A number of indep. conspiracies linked by a common member who is liab. for all of the conspiracies, while members of the indiv. conspiracies are not.



		�seq level2 \*arabic�10�.�seq level3 \h \r0 �	NY LAW:	GRADING of conspiracies (6 degrees) much like solicitation (ie. depending on seriousness of crime and age of participants).



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 �	ATTEMPT



		�seq level2 \*arabic�1�.	DEF.:	ATTEMPT = SPECIFIC INTENT + SUBSTANTIAL STEP in the direction of the crime's commission (beyond mere preparation).



			�seq level3 \*alphabetic�a�.	SUBSTANTIAL STEP (OVERT ACT):

				(�seq level4 \*arabic�1�)	MAJ. and NY LAW:

					(�seq level5 \*alphabetic�a�)	Follow the PROXIMITY TEST, which requires that the act be "DANGEROUSLY CLOSE" or "VERY NEAR" to successful completion of the crime.  Need not be the final step.  NY does NOT adopt MPC's "substantial step toward completion" test.



				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	MPC TEST: Requires that an act or omission constitute a "substantial step in a course of condcut planned to culminate in the commission of the crime" that strongly corroborates the actor's criminal purp.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	NY LAW:	GRADING (generally one step below the completed crime), UNLESS attempt to commit murder or criminal poss. of a controlled substance which are graded equally to the completed crime.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	DEFENSES:



			�seq level3 \*alphabetic�a�.	IMPOSSIBILITY:

				(�seq level4 \*arabic�1�)	FACTUAL IMPOSSIBILITY IS NOT A DEFENSE -- ie. impossible to do all the things intended -- ie. A tries to rob B's money but B has none.

				(�seq level4 \*arabic�2�)	LEGAL IMPOSSIBILITY IS A DEFENSE --If, PRIOR TO THE CONDUCT, the stat. making the act a crime is REPEALED, BUT the person is still charged. ie. prescription forgery and law changes it to over-the-counter before conduct occurs.



					(�seq level5 \*alphabetic�a�)	NY LAW: NOT a defense.



				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	BAR TIP:	If on Q you are not sure how to categorize the impossib. > go w/factual and no defense.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	ABANDONMENT IS NOT A DEFENSE (GENERAL RULE)

				(�seq level4 \*arabic�1�)	MPC allows abandonment ONLY IF: fully voluntary (not b/c too difficult or increased risk of being caught) AND complete abandonment (not just postponement or dec. to find a diff. victim).



				(�seq level4 \*arabic�2�)	BUT: NY LAW:	Abandonment is an AFFIRMATIVE DEFENSE.

					(�seq level5 \*alphabetic�a�)	Must make voluntary, complete renunciation, AND:

						�seq level6 \*roman�i�)	Thereby avoid commission of the crime, OR

						�seq level6 \*roman�ii�)	If renunciation not enough to avoid crime, take affirmative steps to prevent commission.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	BAR TIP:	You CANNOT have attempted negligence or an attempted neg. crime >> LEGAL IMPOSSIB.





�seq level0 \*ROMAN�VII�.�seq level1 \h \r0 ��seq level2 \h \r0 �	RESPONSIBILITY AND CRIMINAL CAPACITY (DEFENSES)



	�seq level1 \*ALPHABETIC�A�.	NY DEFENSES IN GENERAL: 2 Categories of Defenses:



		�seq level2 \*arabic�1�.	DEFENSES:	Prosecution must disprove it BEYOND A REASON. DOUBT: INFANCY, SELF-DEFENSE



		�seq level2 \*arabic�2�.	AFFIRMATIVE DEFENSES:	D must prove it by a PREPONDERANCE OF THE EVID.: INSANITY, ENTRAPMENT & DURESS



(MS DEFENSES peppered w/NY))



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 �	INSANITY (law from other sources)



		�seq level2 \*arabic�1�.	MS LAW:

			�seq level3 \*alphabetic�a�.	Other states follow the DURHAM (or NEW HAMPSHIRE) TEST:

				(�seq level4 \*arabic�1�)	D entitled to acquittal if the CRIME WAS THE PROD. OF HIS MENTAL ILLNESS.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	MPC TEST: Acquittal if he had a mental disease or defect, and, as a result, he LACKED THE SUBSTANTIAL CAPACITY to either:

				(�seq level4 \*arabic�1�)	APPRECIATE THE CRIMINALITY of his conduct; or

				(�seq level4 \*arabic�2�)	CONFORM HIS CONDUCT to the reqts. of law.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	The insanity defense need not be waived at the arraignment.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	NY LAW:



			�seq level3 \*alphabetic�a�.	INSANITY DEFENSE:

				(�seq level4 \*arabic�1�)	M'NAGHTEN STD.:

					(�seq level5 \*alphabetic�a�)	D is entitled to ACQUITTAL if he had a mental disease or defect (D LACKED THE CAPACITY) that caused him to EITHER:

						�seq level6 \*roman�i�)	NOT KNOW THAT HIS ACT WOULD BE WRONG; OR

						�seq level6 \*roman�ii�)	NOT UNDERSTAND THE NATURE AND QUALITY OF HIS ACTIONS.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	Loss of control b/c of mental illness is no defense.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	FIFTH AMEND.: If insanity defense, CANNOT refuse psychiatric evaluation on 5th A grounds.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	INTOXICATION (**always on MS) (2 Types)

		�seq level2 \*arabic�1�.	VOLUNTARY: all self-induced intox.  ie. addicts and alcoholics

			�seq level3 \*alphabetic�a�.	Defense to SPECIFIC INTENT CRIMES, but NOT general or S.L. crimes.



			�seq level3 \*alphabetic�b�.	NY LAW:

				(�seq level4 \*arabic�1�)	NOT A DEFENSE TO A CRIM. CHARGE AS SUCH, BUT evid. of intox. may be offered by D whenever RELEVANT TO NEGATE AN ELEMENT OF THE CRIME CHARGED.

				(�seq level4 \*arabic�2�)	VOLUNTARY INTOX.:

					(�seq level5 \*alphabetic�a�)	It IS a basis for PROVING THE CULPABLE STATE OF RECKLESSNESS.

					(�seq level5 \*alphabetic�b�)	It is a Q for the jury to consider the extent of D's intox. and whether it had the effect of preventing the nec. intent, delib. and premed. for crimes requiring those mental states.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	INVOLUNTARY: a form of insanity.  ie. something slipped into your drink or injected into w/o your knowledge of what it is.

			�seq level3 \*alphabetic�a�.	Defense to ALL CRIMES (INC. S.L.).



	�seq level1 \*ALPHABETIC�D�.�seq level2 \h \r0 ��seq level3 \h \r0 �	INFANCY:

		�seq level2 \*arabic�1�.	If D under 7 > NO CRIM. LIAB.

		�seq level2 \*arabic�2�.	If D under 14 > REBUTTABLE PRESUMPTION of NO CRIM. LIAB. 

		�seq level2 \*arabic�3�.	Many modern stats.: no child can be convicted of a crime until a stated age is reached (usu. 13 or 14); however, can be found to be delinquent in special juvenile or family cts.



		�seq level2 \*arabic�4�.	NY LAW:

			�seq level3 \*alphabetic�a�.	GEN. RULE: DEFENSE EXCEPT:

				(�seq level4 \*arabic�1�)	Ages 7-16 are juvenile delinquents > FAMILY COURT JURIS. IS EXCLUSIVE.

				(�seq level4 \*arabic�2�)	Ages 13/14/15 crim. responsib. for 2nd degree murder.

				(�seq level4 \*arabic�3�)	Ages 14/15 crim. responsib. for serious offenses against person/prop.





�seq level0 \*ROMAN�VIII�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	PRINCIPLES OF EXCULPATION (OTHER DEFENSES)



	�seq level1 \*ALPHABETIC�A�.	JUSTIFICATION	(Society has deemd that although D comitted the crime, D should NOT be punished b/c circums. justify the action.)



		�seq level2 \*arabic�1�.	SELF-DEFENSE:



			�seq level3 \*alphabetic�a�.	NON-DEADLY FORCE (NDF):

				(�seq level4 \*arabic�1�)	Victim (V) may use NDF in self-D any time V REASON. BELIEVES that FORCE is about to be used on her.



				(�seq level4 \*arabic�2�)	NY LAW:

					(�seq level5 \*alphabetic�a�)	Can use REASON. FORCE UNLESS:

						�seq level6 \*roman�i�)	W/intent to cause inj., defender provoked use of force;

						�seq level6 \*roman�ii�)	Defender was initial aggressor; OR

						�seq level6 \*roman�iii�)	Used such force pursuant to an unlawful combat agmt.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	DEADLY FORCE (DF):	Any force that results in death. (If bar does not specify minority rule or retreat juris., use maj. rule)

				(�seq level4 \*arabic�1�)	MAJ. RULE: V may use DF any time V REASON. BELIEVES that DF is about to be used on her.



				(�seq level4 \*arabic�2�)	MIN. RULE & NY RULE: Prior to using DF in self-D, V MUST RETREAT TO THE WALL IF safe to do so.

					(�seq level5 \*alphabetic�a�)	3 EXCEPTIONS TO DUTY TO RETREAT:

						�seq level6 \*roman�i�)	In own home and are not the aggressor.

						�seq level6 \*roman�ii�)	If preventing kidnapping, rape, robbery or forcible sodomy.

						�seq level6 \*roman�iii�)	If preventing burglary or arson.

						�seq level6 \*roman�iv�)	Peace officer or at his direction and trying to make an arrest.



			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	ORIGINAL AGGRESSOR AND SELF-DEFENSE:

				(�seq level4 \*arabic�1�)	MS:	Do not give self-D defense back to original aggressor UNLESS orig. aggressor:

					(�seq level5 \*alphabetic�a�)	Withdraws, runs for door, and faces V, AND

					(�seq level5 \*alphabetic�b�)	Communicates the withdrawal to V.



			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 ��seq level5 \h \r0 �	MS p.505, Q54: "B", not guilty b/c H attacked T w/deadly force.  Lamp is deadly force b/c it killed T.  Answer "D" is wrong b/c can't kill trespassers and don't know if trespasser or not.



			�seq level3 \*alphabetic�e�.	Some states use "IMPERFECT SELF-DEFENSE" DOCTRINE: If D kills in self-defense, but not all 3 reqts. for the use of deadly force are met, D guilty of MANSLAUGHTER, NOT MURDER.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	DEFENSE OF OTHERS

			�seq level3 \*alphabetic�a�.	RULE:	D has rt. to defend others IF she REASON. BELIEVED (REASON. APPEARANCE) that the PERSON ASSISTED HAD THE LEGAL RT. TO USE FORCE IN HIS OWN DEFENSE.

			�seq level3 \*alphabetic�b�.	Generally, no special relat. is needed b/n the two people.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	DEFENSE OF A DWELLING

			�seq level3 \*alphabetic�a�.	RULE:	DF may never be used SOLELY to defend your prop.  ie. spring gun in apartment.  Diff. from burglary b/c defending just protecting prop., not family.



		�seq level2 \*arabic�4�.�seq level3 \h \r0 �	DEFENSE OF OTHER PROP.

			�seq level3 \*alphabetic�a�.	DEFENDING POSS.:

				(�seq level4 \*arabic�1�)	ONLY NONDEADLY FORCE may be used to defend prop. in one's poss. FROM UNLAWFUL INTERFERENCE, BUT MAY NOT BE USED IF A REQUST TO DESIST OR REFRAIN WOULD HAVE SUFFICED.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	REGAINING POSS.:

				(�seq level4 \*arabic�1�)	Force CANNOT be used to regain poss. of prop. wrongfully taken UNLESS the person using force is in IMMEDIATE PURSUIT of the taker.



		�seq level2 \*arabic�5�.�seq level3 \h \r0 ��seq level4 \h \r0 �	CRIME PREVENTION:

			�seq level3 \*alphabetic�a�.	NONDEADLY FORCE may be used to the extent that it REASON. APPEARS NEC. to effectuate arrest.

			�seq level3 \*alphabetic�b�.	DEADLY FORCE may be use ONLY to terminate or prevent a dangerous felon involving risk to human life.



		�seq level2 \*arabic�6�.�seq level3 \h \r0 �	USE OF FORCE TO EFFECTUATE AN ARREST:

			�seq level3 \*alphabetic�a�.	BY POLICE:

				(�seq level4 \*arabic�1�)	NONDEADLY FORCE may be used by police officers IF it REASON. APPEARS NEC. to effectuate an arrest.

				(�seq level4 \*arabic�2�)	DEADLY FORCE is reason. ONLY IF it is NEC. to prevent a felon's escape AND the felon threatens death or serious bodily harm.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	BY PRIVATE PERSONS:

				(�seq level4 \*arabic�1�)	Has privilege to use NONDEADLY FORCE IF A CRIME WAS ACTUALLY COMMITTED AND the priv. person has REASON. GROUNDS TO BELIEVE the person arrested has in fact committed the crime.

				(�seq level4 \*arabic�2�)	May use DEADLY FORCE ONLY IF the person harmed was ACTUALLY GUILTY of the offense for which the arrest was made.



		�seq level2 \*arabic�7�.�seq level3 \h \r0 ��seq level4 \h \r0 �	DURESS & NECESSITY



			�seq level3 \*alphabetic�a�.	MS RULE: They are DEFENSES to ALL CRIMES EXCEPT HOMICIDE.

				(�seq level4 \*arabic�1�)	DURESS:

					(�seq level5 \*alphabetic�a�)	Threat from another person; D reason. believed that another person would imminently inflict death or great bodily harm upon him or a member of his family if he did not commit the crime.  ie. gun to your head.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	NECESSITY:

					(�seq level5 \*alphabetic�a�)	DEF.: Threat from force of nature; D reason. believed that commission of the crime was nec. to avoid an imminent and greater injury to society than that involved in the crime; TEST IS OBJECTIVE; GF BELIEF NOT SUFF.

					(�seq level5 \*alphabetic�b�)	LIMITS:

						�seq level6 \*roman�i�)	Causing the death of another to protect prop. is NEVER JUSTIFIED.

						�seq level6 \*roman�ii�)	NO NEC. DEFENSE if D is at fault in creating the situation requiring that he choose between two evils.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	NY LAW: DURESS AND NECESSITY are AFFIRMATIVE DEFENSES (D must raise and prove by prepond.) that extend to ALL CRIMES, INC. HOMICIDE.



		�seq level2 \*arabic�8�.�seq level3 \h \r0 �	MISTAKE OF FACT (MOF) (**Imp. on Bar)



			�seq level3 \*alphabetic�a�.	MS CHART:



				MENTAL STATE (of crime charged)		APPLIC. OF MOF DEFENSE



				(�seq level4 \*arabic�1�)	Specific Intent					Any mistake (reason. or unreason.)



				(�seq level4 \*arabic�2�)	Malice & Gen. Intent			Reason. mistakes only



				(�seq level4 \*arabic�3�)	S.L.						None b/c S.L. ignores intent



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	UNREASON. MISTAKE OF FACT: ie. taking someone's Ferrarri, thinking it was your truck.



			�seq level3 \*alphabetic�c�.	BAR TIP:

				(�seq level4 \*arabic�1�)	Don't confuse mistake of fact w/factual impossib.

				(�seq level4 \*arabic�2�)	MISTAKE is usu. raised as a defense to a crime that has been completed (may negate the intent reqd. for the crime).

				(�seq level4 \*arabic�3�)	IMPOSSIB. only arises when D has FAILED to complete the crime b/c of his mistaken belief about the facts, and is being charged w/attempt to commit a crime (factual impossib. is NOT a defense to attempt).



		�seq level2 \*arabic�9�.�seq level3 \h \r0 ��seq level4 \h \r0 �	MISTAKE OR IGNORANCE OF LAW:

			�seq level3 \*alphabetic�a�.	GEN. RULE: NOT A DEFENSE that D believed that her activity would not be a crime, EVEN IF that belief was reason. and based on the advice of an atty.

			�seq level3 \*alphabetic�b�.	EXCEPTIONS: D has a defense IF:

				(�seq level4 \*arabic�1�)	The stat. proscribing her conduct was not published or made reason. avail. prior to conduct;

				(�seq level4 \*arabic�2�)	There was reason. reliance upon a stat. or judicial decision; OR

				(�seq level4 \*arabic�3�)	In some juris., there was reason. reliance upon official interpret. or advice.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	IGNORANCE OF LAW MAY NEGATE INTENT (NARROW):

				(�seq level4 \*arabic�1�)	If D's mistake or ignorance as to a legal matter proves that she lacked the state of mind reqd. for the crime, she is entitled to acquittal.  This rule applies only to those crimes in which the state of mind requires some knowledge of the law.

					(�seq level5 \*alphabetic�a�)	ie. D cannot be found guilty of selling a gun to a known felon if she thought that the crime the buyer had been found guilty of was only a misdemeanor.



		�seq level2 \*arabic�10�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	CONSENT: ALMOST NEVER a defense.  (Neither is V's forgiveness.)

			�seq level3 \*alphabetic�a�.	EXCEPTIONS:

				(�seq level4 \*arabic�1�)	Showing that V consented to intercourse is a defense to charge of forcible rape.

				(�seq level4 \*arabic�2�)	Showing that an adult consented to travelling with you, as a defense to kidnapping.

				(�seq level4 \*arabic�3�)	Consensual battery.  ie. medical treatment is a battery consented to by patient.



		�seq level2 \*arabic�11�.�seq level3 \h \r0 ��seq level4 \h \r0 �	ENTRAPMENT:

			�seq level3 \*alphabetic�a�.	MS: VERY NARROW; almost never avail. b/c PREDISPOSITION TO COMMIT THE CRIME NEGATES entrapment.

			�seq level3 \*alphabetic�b�.	NY LAW:

				(�seq level4 \*arabic�1�)	It is an AFFIRMATIVE DEFENSE.

				(�seq level4 \*arabic�2�)	If D raises it, prosec. can use past crim. acts on direct.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	BAR TIP: Entrapment is usu. the wrong answer on a MS MC Q.





�seq level0 \*ROMAN�IX�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 �	C.L. OF CRIMES	(What you need to know for both MS & NY, EXCEPT for NY homicide stat.) (**Imp. for Bar)



	�seq level1 \*ALPHABETIC�A�.	BATTERY:

		�seq level2 \*arabic�1�.	Gen. intent crime (NEVER S.L.); It is a completed assault (assault merges into battery once completed).

		�seq level2 \*arabic�2�.	DEF.: An unlawful applic. of force to the person of another resulting in EITHER A BODILY INJURY OR OFFENSIVE TOUCHING.

			�seq level3 \*alphabetic�a�.	Need not be intentional.

			�seq level3 \*alphabetic�b�.	The force need not be applied directly.

		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	SIMPLE BATTERY: A misdemeanor.

		�seq level2 \*arabic�4�.	Some juris. recog. CONSENT as a defense to SIMPLE BATTERY and/or certain specified batteries.



		�seq level2 \*arabic�5�.	NY LAW:	C.L. Battery = NY ASSAULT.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 �	ASSAULT:

		�seq level2 \*arabic�1�.	2 DIFF. CL DEFS.: (Bar will specify which theory)

			�seq level3 \*alphabetic�a�.	Assault is an ATTEMPTED BATTERY.  ie. X ducks Y's punch.

				(�seq level4 \*arabic�1�)	Specific intent crime.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	Assault as a CREATION OF REASON. APPREHENSION in the mind of the victim OF IMMINENT BODILY HARM.

				(�seq level4 \*arabic�1�)	D stops V at knifepoint demanding money, but was merely trying to scare V by posing as a robber (ie. practical joke).

				(�seq level4 \*arabic�2�)	General intent crime.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 �	MS p.510, Q71: C -- defense to any specific intent crime > did not intend to do it.

		�seq level2 \*arabic�3�.	MS p.510, Q72: D -- not guilty b/c justified in pushing him; self-D use of NDF.



		�seq level2 \*arabic�4�.	NY LAW: CL Assault = NY ATTEMPTED ASSAULT/MENACING.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 �	MAYHEM:

		�seq level2 \*arabic�1�.	DEF.: At CL, reqd. either dismemberment or disablement of a body part.

		�seq level2 \*arabic�2�.	RECENT TREND: ABOLISH MAYHEM as a sep. offense AND TREAT IT instead as a form of AGGRAVATED BATTERY.



	�seq level1 \*ALPHABETIC�D�.�seq level2 \h \r0 �	HOMICIDE (**1 out of every 5 Qs) (2 points)

		�seq level2 \*arabic�1�.	CL CRIMINAL HOMICIDES

			�seq level3 \*alphabetic�a�.	GENERAL

				(�seq level4 \*arabic�1�)	On MS, victim MUST be human.  ie. no homicide of pets.

				(�seq level4 \*arabic�2�)	If Q on MS says "murder" alone, means C.L. murder (stat. equiv. is murder in 2nd degree), it is a MALICE CRIME so CANNOT use the ADD'L DEFENSES OF SPECIFIC INTENT (ie. voluntary intox. and mistake of fact).

				(�seq level4 \*arabic�3�)	If Q says "1st degree murder," it is a SPECIFIC INTENT CRIME so can use the ADD'L DEFENSES TO REDUCE 1st DEGREE TO 2nd DEGREE.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	MURDER

				(�seq level4 \*arabic�1�)	DEF.:	At C.L., MURDER IS THE UNLAWFUL KILLING OF A HUMAN BEING W/MALICE AFORETHOUGHT.

				(�seq level4 \*arabic�2�)	MALICE AFORETHOUGHT EXISTS IF NO PROVOCATION (ie. a fight) OR SELF-D DEFENSE, AND IF SHOW 1 OUT OF 4 POSSIB. INTENTS:

					(�seq level5 \*alphabetic�a�)	Intent to kill;

					(�seq level5 \*alphabetic�b�)	Intent to inflict serious or great bodily harm;

					(�seq level5 \*alphabetic�c�)	Abandoned and malignant heart (intentional performance of an act that entails substantial likelihood of causing death -- ie. Russian Roulette); OR

					(�seq level5 \*alphabetic�d�)	Felony Murder.



			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 �	MANSLAUGHTER (2 Types)

				(�seq level4 \*arabic�1�)	VOLUNTARY MANSLAUGHTER:

					(�seq level5 \*alphabetic�a�)	DEF.:	a provoked killing; a killing from passion.  PROVOCATION requires:

						�seq level6 \*roman�i�)	AROUSE SUDDEN AND INTENSE PASSION in the mind of an ord. person (reason.), causing him to lose self-control (ie. exposure to a THREAT OF DEADLY FORCE or finding your SPOUSE IN BED W/ANOTHER);

						�seq level6 \*roman�ii�)	D was IN FACT PROVOKED:

						�seq level6 \*roman�iii�)	NO SUFF. TIME TO COOL OFF; AND

						�seq level6 \*roman�iv�)	D IN FACT DID NOT COOL OFF.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	BAR TIP:	Q might ask you to label various homicides > NEVER USE "VOLUNTARY MANSLAUGHTER" UNLESS you find some passion in the FP.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	INVOLUNTARY MANSLAUGHTER: (2 Types)

					(�seq level5 \*alphabetic�a�)	KILLING FROM CRIMINAL NEG. (D was grossly neg.): ie. falling asleep at the wheel and running someone over.

					(�seq level5 \*alphabetic�b�)	MISDEMEANOR MANSLAUGHTER: Killing during the perpetration of EITHER a misdemeanor or an unenumerated felony (ie. kill during felony not listed in state stat.)



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	STATUTORY MODIFICATION OF CL CLASSIF.:

			�seq level3 \*alphabetic�a�.	GENERAL:

				(�seq level4 \*arabic�1�)	Murder is divided into degrees by stat.

				(�seq level4 \*arabic�2�)	A murder will be 2ND DEGREE MURDER UNLESS it comes under the following circums. which would make it 1ST DEGREE MURDER:

					(�seq level5 \*alphabetic�a�)	DELIBERATE AND PREMEDITATED (cool and dispassionate and actually reflected on the idea of killing, even if only for a brief period).

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	1ST DEGREE MURDER: (C.L. does not have degrees) Relevance to MS EXAM: Exam will either call it 1st degree murder, or it will give you a stat. that defines 1st degree murder (you use the stat.).



			�seq level3 \*alphabetic�c�.	NY HOMICIDE STATUTE:

				(�seq level4 \*arabic�1�)	1ST DEGREE MURDER:

					(�seq level5 \*alphabetic�a�)	NARROW DEF.: It is ONLY: Over age 18, w/INTENT TO CAUSE DEATH AND:

						�seq level6 \*roman�i�)	D knew he was killing a cop or prison guard, OR

						�seq level6 \*roman�ii�)	Killing while serving life in prison/or escaped from life confinement.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 �	2ND DEGREE MURDER: Inc.:

					(�seq level5 \*alphabetic�a�)	GENERAL: INTENT TO cause death AND causes death.

						�seq level6 \*roman�i�)	Affirmative defenses do NOT excuse, BUT mitigates (reduces to manslaughter) > they include:

							�seq level7 \*alphabetic�a�)	Extreme emotional disturbance; OR

							�seq level7 \*alphabetic�b�)	Aiding a suicide.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 ��seq level7 \h \r0 �	HIGHLY RECKLESS MURDER:

						�seq level6 \*roman�i�)	ABANDONED & MALIGNANT HEART murder.

					(�seq level5 \*alphabetic�c�)�seq level6 \h \r0 �	FELONY MURDER:

						�seq level6 \*roman�i�)	Applies to burglary, robbery, arson, kidnapping, escape, rape, sodomy, sexual abuse (aggravated).

					(�seq level5 \*alphabetic�d�)�seq level6 \h \r0 �	MANSLAUGHTER:

						�seq level6 \*roman�i�)	1ST DEGREE: Intent to do someone bodily harm. (= C.L. volun. manslaughter)

							�seq level7 \*alphabetic�a�)	Serious bodily harm resulting in death, OR

							�seq level7 \*alphabetic�b�)	Heat of passion.

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	2ND DEGREE: Killing from neg. or misdemeanor (= C.L. involun. manslaughter)

							�seq level7 \*alphabetic�a�)	RECKLESS: Intox. is no defense; cannot have attempt.

					(�seq level5 \*alphabetic�e�)�seq level6 \h \r0 ��seq level7 \h \r0 �	CRIMINALLY NEGLIGENT HOMICIDE:

						�seq level6 \*roman�i�)	Need "SERIOUS BLAMEWORTHY CONDUCT" relating to a substantial/unjustifiable risk of death.

						�seq level6 \*roman�ii�)	Inadvertent, but foreseeable that act would cause death.

						�seq level6 \*roman�iii�)	Cannot have attempt.

					(�seq level5 \*alphabetic�f�)�seq level6 \h \r0 �	DEFENSES:

						�seq level6 \*roman�i�)	INSANITY but, insanity of one party has no effect on the others' liab.

						�seq level6 \*roman�ii�)	INFANCY (less than 13 yrs. old).



			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	CL FELONY MURDER:

				(�seq level4 \*arabic�1�)	DEF.: Any death caused in the COMMISSION OF, OR IN AN ATTEMPT TO COMMIT, A FELONY is MURDER (malice implied from the intent to commit the underlying felony).

				(�seq level4 \*arabic�2�)	FELONIES INCLUDED:

					(�seq level5 \*alphabetic�a�)	At CL, burglary, arson, rape, sodomy, etc.

					(�seq level5 \*alphabetic�b�)	Stats. have created more, but they are ltd. to felonies that are INHERENTLY DANGEROUS.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	DEFENSES TO FELONY MURDER (MS) (limits on liab.) (**Imp. on Bar)

					(�seq level5 \*alphabetic�a�)	If D has a DEFENSE TO UNDERLYING FELONY, then D also has a defense to felony murder.  (In other words, D MUST BE GUILTY OF THE UNDERLYING FELONY.)

						�seq level6 \*roman�i�)	ie. S and J rob store.  S was drunk and killed the owner.  B/c robbery is a specific intent crime, S's voluntary intox. is a defense to robbery, and thus to felony murder.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	Felony was NOT INDEPENDENT OF THE KILLING.

					(�seq level5 \*alphabetic�c�)	Death WAS NOT FORESEEABLE RESULT OF THE FELONY.

					(�seq level5 \*alphabetic�d�)	SAFE HARBOR OR TERMINATION OF THE FELONY: Death caused WHILE FLEEING from felony is still felony murder.  BUT if D reaches a PT. OF TEMPORARY SAFETY, deaths caused AFTER THE FELONY ENDS are NOT felony murder.

					(�seq level5 \*alphabetic�e�)	KILLING OF CO-FELON BY VICTIMS OF FELONIES OR PURSUING POLICE OFFICERS. (NY LAW just alligned itself w/MS)

				(�seq level4 \*arabic�4�)�seq level5 \h \r0 �	CAUSATION:

					(�seq level5 \*alphabetic�a�)	GENERAL: D's conduct must be BOTH THE CAUSE-IN-FACT ("but for" D's conduct) AND THE PROX. CAUSE (if the result is a natural and probable conseq. of the conduct; superseding events break the chain of causation).

					(�seq level5 \*alphabetic�b�)	An act that HASTENS AN INEVITABLE RESULT is still the legal cause of that result.

					(�seq level5 \*alphabetic�c�)	LIMITATIONS:

						�seq level6 \*roman�i�)	YEAR AND A DAY RULE: V's death must occur w/i one year and one day from infliction of the injury.  Some states have abolished this.

						�seq level6 \*roman�ii�)	INTERVENING ACTS: If the act is a coincidence OR is outside the foreseeable sphere of risk created by D.



	�seq level1 \*ALPHABETIC�E�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	FALSE IMPRISONMENT



		�seq level2 \*arabic�1�.	DEF.:	The UNLWAFUL CONFINEMENT of a person W/O HIS VALID CONSENT.

			�seq level3 \*alphabetic�a�.	No confinement to simply prevent a person from going where she desires, AS LONG AS alternative routes are avail. to her.

			�seq level3 \*alphabetic�b�.	Consent is invalidated by coercion, threats, deception, or incapacity due to mental illness, retardation or youth.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	NY LAW:

			�seq level3 \*alphabetic�a�.	RESTRAIN:	W/knowledge, restraint unlawful, AND w/o consent.

			�seq level3 \*alphabetic�b�.	ABDUCT:	Person secreted where not likely to be found OR use/threaten force.



	�seq level1 \*ALPHABETIC�F�.�seq level2 \h \r0 ��seq level3 \h \r0 �	KIDNAPPING



		�seq level2 \*arabic�1�.	DEF.:	Modern stats. often define it as AN UNLAWFUL CONFINMENT OF A PERSON that involves EITHER:

			�seq level3 \*alphabetic�a�.	Some MOVEMENT of the victim; OR

			�seq level3 \*alphabetic�b�.	CONCEALMENT of the victim in a "secret" place.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	AGGRAVATED KIDNAPPING:

			�seq level3 \*alphabetic�a�.	Kidnapping for: ransom, the commission of other crimes, offensive purps., and child stealing (child's consent is irrelevant).



		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	NY LAW:

			�seq level3 \*alphabetic�a�.	2ND DEGREE: Abduction w/threatened use of deadly force.

			�seq level3 \*alphabetic�b�.	1ST DEGREE:

				(�seq level4 \*arabic�1�)	Abduction w/ransom, OR

				(�seq level4 \*arabic�2�)	Held more than 12 hours w/intent to inflict injury, etc., OR

				(�seq level4 \*arabic�3�)	Victim dies.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	MERGER:	If asportation (carrying away) & restraint is inseparable from robbery, kidnapping will merge.



	�seq level1 \*ALPHABETIC�G�.�seq level2 \h \r0 ��seq level3 \h \r0 �	SEX OFFENSES



		�seq level2 \*arabic�1�.	RAPE:

			�seq level3 \*alphabetic�a�.	DEF.:	The unlawful carnal knowledge of a woman by aman, not her husband,  w/o her effective consent.

				(�seq level4 \*arabic�1�)	The slightest penetration completes the crime of rape.

				(�seq level4 \*arabic�2�)	LACK OF EFFECTIVE CONSENT: Where:

					(�seq level5 \*alphabetic�a�)	Actual force;

					(�seq level5 \*alphabetic�b�)	Threats of great and immediate bodily harm;

					(�seq level5 \*alphabetic�c�)	Victim incapable of consent (due to unconsciousness, intox., or mental cond.); OR

					(�seq level5 \*alphabetic�d�)	Victim fraudulently caused to believe that the act is not intercourse.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	EFFECTIVE CONSENT (besides "yes"):

					(�seq level5 \*alphabetic�a�)	D persuades V that he is her husband; OR

					(�seq level5 \*alphabetic�b�)	D persuades V that he will marry her.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	NY LAW:

				(�seq level4 \*arabic�1�)	NO marital exemption.

				(�seq level4 \*arabic�2�)	NO gender exemption.

				(�seq level4 \*arabic�3�)	CORROBORATION NO longer needed for forcible rape.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 �	STATUTORY RAPE:

			�seq level3 \*alphabetic�a�.	DEF.:	Carnal knowledge of a female under the age of consent.

			�seq level3 \*alphabetic�b�.	S.L. crime; consent and mistake of fact are NOT defenses.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	CRIMES AGAINST NATURE:	Adultery, carnal knowledge, bestiality.



	�seq level1 \*ALPHABETIC�H�.�seq level2 \h \r0 �	C.L. PROPERTY CRIMES (**Imp. on Bar; must be able to disting. the three crimes)



		�seq level2 \*arabic�1�.	LARCENY:

			�seq level3 \*alphabetic�a�.	REQTS.: (D gets poss., not title)

				(�seq level4 \*arabic�1�)	WRONGFUL TAKING (stealing) by trespass or trick;

				(�seq level4 \*arabic�2�)	CARRYING AWAY MOTION however slight;

				(�seq level4 \*arabic�3�)	Of the TANGIBLE, PERSONAL PROPERTY OF ANOTHER W/O HER CONSENT;

				(�seq level4 \*arabic�4�)	BY TRESPASS; AND

				(�seq level4 \*arabic�5�)	W/INTENT TO PERMANENTLY DEPRIVE the owner of the prop. of her interest in the prop....

				(�seq level4 \*arabic�6�)	AT THE TIME OF THE TAKING.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	Custody of the prop. is not a defense.



			�seq level3 \*alphabetic�c�.	ie. pickpocketing



			�seq level3 \*alphabetic�d�.	MS p.511, Q77: C -- mistake of law is no excuse.  D is wrong b/c larceny is a specific intent crime so any defense of fact is a defense.  A is wrong b/c no intent to deprive permanently at time of taking.



			�seq level3 \*alphabetic�e�.	NY LAW:	In NY, "LARCENY" includes C.L. larceny, embezzlement and false pretenses.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	EMBEZZLEMENT

			�seq level3 \*alphabetic�a�.	DEF.:	LAWFUL POSS. FOLLOWED BY ILLEGAL, FRAUDULENT CONVERSION OF THAT PROP. OF ANOTHER.

				(�seq level4 \*arabic�1�)	Don't need carrying away as w/larceny.

				(�seq level4 \*arabic�2�)	Embezzler NEED NOT BENEFIT HERSELF.

				(�seq level4 \*arabic�3�)	D gets poss. only, not title.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 ��seq level4 \h \r0 �	FALSE PRETENSES

			�seq level3 \*alphabetic�a�.	DEF.:	Obtaining TITLE, to PERSONAL PROP. OF ANOTHER, by an INTENTIONAL FALSE STATEMENT OF PAST OR EXISTING FACT, W/INTENT TO DEFRAUD the other.

				(�seq level4 \*arabic�1�)	False pretenses MUST be as to PRESENT OR PAST FACT.  ie. not false promise or misrep. to do something in the future.



		�seq level2 \*arabic�4�.�seq level3 \h \r0 ��seq level4 \h \r0 �	ROBBERY (**Imp. on Bar)



			�seq level3 \*alphabetic�a�.	DEF.:	ROBBERY = LARCENY + ASSAULT

			�seq level3 \*alphabetic�b�.	ELEMENTS:

				(�seq level4 \*arabic�1�)	TAKING AND CARRYING AWAY (larceny elements)...

				(�seq level4 \*arabic�2�)	FROM the PERSON or his PRESENCE AGAINST PERSON'S WILL, BY VIOLENCE OR PUTTING IN FEAR.  [Assault Elements]

					(�seq level5 \*alphabetic�a�)	PRESENCE broadly defined.  ie. farmer tied up in barn while robbers take prop. from house.

					(�seq level5 \*alphabetic�b�)	BY VIOLENCE = no matter how slight

					(�seq level5 \*alphabetic�c�)	PUTTING IN FEAR = imminent threat; future threat is extortion.



			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 �	NY LAW: (ANY DEGREE QUALIFIES FOR FELONY MURDER)

				(�seq level4 \*arabic�1�)	3RD DEGREE:

					(�seq level5 \*alphabetic�a�)	Forcible stealing.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	2ND DEGREE:

					(�seq level5 \*alphabetic�a�)	D aided by another who is ACTUALLY present, OR

					(�seq level5 \*alphabetic�b�)	D/participant injures non-participant, OR

					(�seq level5 \*alphabetic�c�)	Displays firearm.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	1ST DEGREE:

					(�seq level5 \*alphabetic�a�)	D causes non-participant serious injury, OR

					(�seq level5 \*alphabetic�b�)	D is armed, OR

					(�seq level5 \*alphabetic�c�)	D threatens use of dangerous instrument, OR

					(�seq level5 \*alphabetic�d�)	D displays firearm.

						�seq level6 \*roman�i�)	AFFIRMATIVE DEFENSE TO DISPLAYING FIREARM: If gun NOT loaded > REDUCE TO 2ND DEGREE ROBBERY.



		�seq level2 \*arabic�5�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	EXTORTION

			�seq level3 \*alphabetic�a�.	DEF.:

				(�seq level4 \*arabic�1�)	At CL, corrupt collection of an unlawful fee by an officer under color of office.

				(�seq level4 \*arabic�2�)	Under modern stats., obtaining prop. BY MEANS OF THREATS TO DO HARM OR EXPOSE INFO..

					(�seq level5 \*alphabetic�a�)	Under some stats., the prop. need not actually be obtained.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	2 Distinctions from robbery:

				(�seq level4 \*arabic�1�)	Need NOT take anything from person or presence; AND

				(�seq level4 \*arabic�2�)	Threat is of future harm.



		�seq level2 \*arabic�6�.�seq level3 \h \r0 ��seq level4 \h \r0 �	RECEIPT OF STOLEN PROP.

			�seq level3 \*alphabetic�a�.	DEF.:

				(�seq level4 \*arabic�1�)	Receiving POSS. AND CONTROL;

				(�seq level4 \*arabic�2�)	of "STOLEN" PERSONAL PROP.;

				(�seq level4 \*arabic�3�)	KNOWN to have been obtained in a manner constituting a crim. offense;

				(�seq level4 \*arabic�4�)	BY ANOTHER PERSON;

				(�seq level4 \*arabic�5�)	With the INTENT TO PERMANENTLY DEPRIVE the owner of his interest in it.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	"POSS."

				(�seq level4 \*arabic�1�)	Manual poss. not nec.; D possesses the prop. when it is put in a location designated by her or she arranges a sale for the thief to a 3rd person (ie. FENCING).

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	"STOLEN PROP."

				(�seq level4 \*arabic�1�)	The prop. must have been stolen AT THE TIME D RECEIVES IT.



			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 �	NY LAW:

				(�seq level4 \*arabic�1�)	DEF.:

					(�seq level5 \*alphabetic�a�)	Knowingly possesses; AND

					(�seq level5 \*alphabetic�b�)	W/intent to benefit self or other than owner, OR to impede owner's owner's recovery.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	PAWNBROKERS: Must inquire as to source of prop. rec'd.

				(�seq level4 \*arabic�3�)	CORROBORATION: Not nec. UNLESS accomplice.

				(�seq level4 \*arabic�4�)	MERGER: Poss. of stolen prop. & larceny do NOT MERGE.



		�seq level2 \*arabic�7�.�seq level3 \h \r0 ��seq level4 \h \r0 �	FORGERY

			�seq level3 \*alphabetic�a�.	DEF.:

				(�seq level4 \*arabic�1�)	MAKING OR ALTERING (by drafting, adding or deleting);

				(�seq level4 \*arabic�2�)	A WRITING w/apparent legal sig. (ie. a K, not a painting);

				(�seq level4 \*arabic�3�)	So that it is FALSE, ie. representing that it is something that it is not, not merely containging a misrep. (ie. a FAKE warehouse receipt, but not an INACCURATE real warehouse receipt);

				(�seq level4 \*arabic�4�)	With INTENT TO DEFRAUD (although no one need actually have been defrauded).

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	FRAUDULENTLY OBTAINING SIGNATURE OF ANOTHER.

			�seq level3 \*alphabetic�c�.	UTTERING A FORGED INSTRUMENT (consists of (1) OFFERING AS GENUINE; (2) an INSTRUMENT that may be the subject of forgery and is FALSE; (3) w/INTENT TO DEFRAUD).



		�seq level2 \*arabic�8�.�seq level3 \h \r0 �	MALICIOUS MISCHIEF

			�seq level3 \*alphabetic�a�.	DEF.:

				(�seq level4 \*arabic�1�)	The MALICIOUS;

				(�seq level4 \*arabic�2�)	DESTRUCTION of or damage to;

				(�seq level4 \*arabic�3�)	The PROP. OF ANOTHER.



	�seq level1 \*ALPHABETIC�I�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	OFFENSES AGAINST HABITATION



		�seq level2 \*arabic�1�.	BURGLARY: (**Imp. on Bar)

			�seq level3 \*alphabetic�a�. REQTS:

				(�seq level4 \*arabic�1�)	A BREAKING;

					(�seq level5 \*alphabetic�a�)	ACTUAL: involving some force/however slight, OR

					(�seq level5 \*alphabetic�b�)	CONSTRUCTIVE: by threat of force or fraud.

					(�seq level5 \*alphabetic�c�)	ie. If enter through wide-open window, not a breaking > BUT, if open interior door (dining room or closet) > BREAKING.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	An ENTERING (any part of body crosses into house);

				(�seq level4 \*arabic�3�)	Of SOMEONE ELSE's DWELLING (not office or disco);

				(�seq level4 \*arabic�4�)	AT NIGHT; AND

				(�seq level4 \*arabic�5�)	W/INTENT TO COMMIT A FELONY INSIDE.

					(�seq level5 \*alphabetic�a�)	Intent must be contemporaneous w/the breaking and entering.

						�seq level6 \*roman�i�)	ie. If D breaks into P's house on a whim, and THEN decides to take things > NOT C.L. BURGLARY.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	NY LAW:

				(�seq level4 \*arabic�1�)	3RD DEGREE:

					(�seq level5 \*alphabetic�a�)	Knowingly entering/remaining unlawfully in bldg.;

					(�seq level5 \*alphabetic�b�)	W/intent to commit a crime.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	2ND DEGREE:

					(�seq level5 \*alphabetic�a�)	Same as above PLUS bldg. is a DWELLING OR D injures a non-participant or threatens w/a dangerous instrument.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	1ST DEGREE:

					(�seq level5 \*alphabetic�a�)	MUST be a dwelling (inc. auto) PLUS aggravating 2nd degree circums.

				(�seq level4 \*arabic�4�)�seq level5 \h \r0 �	IMPORTANT TO NOTE:

					(�seq level5 \*alphabetic�a�)	ENTRY includes REMAINING UNLAWFULLY;

					(�seq level5 \*alphabetic�b�)	NO BREAKING REQD.;

					(�seq level5 \*alphabetic�c�)	Intent to commit ANY CRIME;

					(�seq level5 \*alphabetic�d�)	Bldg. need NOT be a DWELLING (except for degrees);

					(�seq level5 \*alphabetic�e�)	At ANY TIME of day; AND

					(�seq level5 \*alphabetic�f�)	CRIMINAL INTENT MUST be PRESENT AT TIME OF UNLAWFUL ENTRY.





		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	ARSON (**Imp. on Bar)

			�seq level3 \*alphabetic�a�.	DEF.:	The MALICIOUS (malice crime) BURNING of the DWELLING HOUSE OF ANOTHER.

			�seq level3 \*alphabetic�b�.	APPLIC.:

				(�seq level4 \*arabic�1�)	Only applies to BURNING, NOT water, smoke, scorching or explosion damage.

					(�seq level5 \*alphabetic�a�)	BURNING: MUST BE A MATERIAL WASTING OF A BLDG.'S FIBER BY FIRE.

						�seq level6 \*roman�i�)	ie. If carpet on fire but not bldg. > NOT C.L. ARSON.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 �	Must be ANOTHER's DWELLING HOUSE.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	BAR TIP:	While CL limits it to dwellings, the Bar often assumes in its Qs w/o stating that arson extends to other structures, too.

			�seq level3 \*alphabetic�d�.	CL MISDEMEANOR OF HOUSEBURNING:

				(�seq level4 \*arabic�1�)	REQTS.:

					(�seq level5 \*alphabetic�a�)	A MALICIOUS;

					(�seq level5 \*alphabetic�b�)	BURNING;

					(�seq level5 \*alphabetic�c�)	OF ONE'S OWN DWELLING;

					(�seq level5 \*alphabetic�d�)	IF THE STRUCTURE IS SITUATED EITHER IN A CITY OR TOWN, OR SO NEAR TO OTHER HOUSES AS TO CREATE A DANGER TO THEM.



			�seq level3 \*alphabetic�e�.�seq level4 \h \r0 ��seq level5 \h \r0 �	NY LAW:

				(�seq level4 \*arabic�1�)	4TH DEGREE:

					(�seq level5 \*alphabetic�a�)	DEF.:

						�seq level6 \*roman�i�)	RECKLESSLY damages bldg./vehicle;

						�seq level6 \*roman�ii�)	By intentionally starting fire/explosion.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	AFFIRMATIVE DEFENSE: Only D had possessory/proprietary interest in subject matter.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	3RD DEGREE:

					(�seq level5 \*alphabetic�a�)	DEF.:

						�seq level6 \*roman�i�)	INTENTIONALLY...

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	AFFIRMATIVE DEFENSE:

						�seq level6 \*roman�i�)	Only D had poss./proprietary interest in subject matter (or consent of all); AND

						�seq level6 \*roman�ii�)	Intent to cause damage for lawful/proper purp.; AND

						�seq level6 \*roman�iii�)	No reason to fear for safety of person or bldg./vehicle.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 ��seq level6 \h \r0 �	2ND DEGREE:

					(�seq level5 \*alphabetic�a�)	DEF.:

						�seq level6 \*roman�i�)	INTENTIONALLY... AND

						�seq level6 \*roman�ii�)	Non-participant is present in bldg./vehicle AND

						�seq level6 \*roman�iii�)	D knows it or should have known it.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	NOTE: No injury needed for non-participant.

				(�seq level4 \*arabic�4�)�seq level5 \h \r0 �	1ST DEGREE:

					(�seq level5 \*alphabetic�a�)	2nd Degree EXCEPT EXPLOSION/FIRE caused by INCENDIARY/EXPLOSIVE DEVICE.



	�seq level1 \*ALPHABETIC�J�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	OFFENSES INVOLVING JUDICIAL PROCEDURE



		�seq level2 \*arabic�1�.	PERJURY:	The INTENTIONAL taking of a false oath (lying) in regard to a MATERIAL MATTER (ie. one that might affect the outcome) in a JUDICIAL PROCEEDING.



		�seq level2 \*arabic�2�.	SUBORNATION OF PERJURY:	PROCURING or INDUCING another to commit perjury.



		�seq level2 \*arabic�3�.	BRIBERY:

			�seq level3 \*alphabetic�a�.	At CL, corrupt pymt. or receipt of anything of value for official action.

			�seq level3 \*alphabetic�b�.	Under modern stats., may be extended to nonpublic officials, and either the offering of a bribe or a taking of a bribe.



		�seq level2 \*arabic�4�.�seq level3 \h \r0 �	COMPOUNDING A CRIME:	Getting paid for not prosecuting another for a felony, for concealing the felony of another, or concealing the whereabouts of a felon.



		�seq level2 \*arabic�5�.	MISPRISION OF A FELONY:

			�seq level3 \*alphabetic�a�.	At CL, failure to disclose knowledge of the commission of a felony or to prevent a felony.

			�seq level3 \*alphabetic�b�.	Modern stats. ABOLISH it as a crime, unless affirmative steps taken to aid the felon.



			�seq level3 \*alphabetic�c�.	NY ARSON STAT.:

				(�seq level4 \*arabic�1�)	Burning, smoke, water AND explosion damage;

				(�seq level4 \*arabic�2�)	to ANY KIND OF STRUCTURE;

				(�seq level4 \*arabic�3�)	Whether D OWNS IT OR NOT.

�CRIMINAL PROCEDURE



	�seq level1 \*ALPHABETIC�K�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	SIGNIFICANCE ON BAR

		�seq level2 \*arabic�1�.	Only 10 Qs on it on bar.

		�seq level2 \*arabic�2�.	Very important on NY essays > Know:

			�seq level3 \*alphabetic�a�.	MS material is generally the same as NY.

			�seq level3 \*alphabetic�b�.	Some important NY distinctions.

			�seq level3 \*alphabetic�c�.	NY Rt. to Counsel Rules (Arthur-Hobson Rules)

�



�seq level0 \*ROMAN�X�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 �	CRIMINAL PROCESS IN GENERAL



	�seq level1 \*ALPHABETIC�A�.	GENERAL:

		�seq level2 \*arabic�1�.	Has largely been FEDERALIZED: Almost all rts. of fed. criminals are REQD. IN STATE CASES. (NY LAW = predominantly MS law)

			�seq level3 \*alphabetic�a�.	ONLY 2 fed. crim. rts. NOT REQD. IN STATE CASES:

				(�seq level4 \*arabic�1�)	5th Amend. rt. to GRAND JURY INDICTMENT (states need not use grand juries to indict; can INDICT BY INFO. where piece of paper charging D is signed by the state prosecutor).

				(�seq level4 \*arabic�2�)	8th Amend. rt. to BAIL.





�seq level0 \*ROMAN�XI�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	EXCLUSIONARY RULE (ER) (**Imp. for Bar)



	�seq level1 \*ALPHABETIC�A�.	DEF.:	Remedy of Constitutional crim. pro. whereby VICTIM MAY HAVE THE PRODUCTS OF ILLEGAL SEARCHES OR COERCED STATEMENTS EXCLUDED FROM ANY SUBSEQ. CRIM. PROSECUTION.



	�seq level1 \*ALPHABETIC�B�.	LIMITATIONS ON ER:

		�seq level2 \*arabic�1�.	Exclusion does NOT apply to the CONDUCT OF GRAND JURIES.

			�seq level3 \*alphabetic�a�.	Grand jury W MAY be compelled to testify about ILLEGALLY SEIZED EVID.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	ER NOT available in CIVIL PROCEEDINGS.

		�seq level2 \*arabic�3�.	To qualify for exclusion, a SEARCH MUST VIOL. THE FED. CONSTITUTION OR A FED. STAT.

			�seq level3 \*alphabetic�a�.	Violating public rules and regs. is NOT ENOUGH.

		�seq level2 \*arabic�4�.�seq level3 \h \r0 �	GOOD FAITH DEFENSE TO ER: (3 parts) DO NOT EXCLUDE evid. WHERE THE POLICE RELY IN GOOD FAITH ON:

			�seq level3 \*alphabetic�a�.	JUDICIAL OPINION LATER CHANGED by another judicial opinion;

			�seq level3 \*alphabetic�b�.	STAT. OR ORDINANCE LATER DECLARED UN-CON.; OR

			�seq level3 \*alphabetic�c�.	A DEFECTIVE SEARCH WARRANT.

				(�seq level4 \*arabic�1�)	NY LAW: REJECTS defective search warrant exclusion exemption.

		�seq level2 \*arabic�5�.�seq level3 \h \r0 ��seq level4 \h \r0 �	Use of excluded evid. to IMPEACH D's TRIAL TESTIMONY (BUT NOT D's OTHER Ws; and still exclude from prosecution's case-in-chief).

			�seq level3 \*alphabetic�a�.	Confessions that did NOT comply w/MIRANDA RTS.

			�seq level3 \*alphabetic�b�.	All ILLEGALLY SEIZED REAL OR PHYS. EVID. may be used to impeach D's testimony (but not that of D's Ws).



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 �	SCOPE OF ER:



		�seq level2 \*arabic�1�.	"THE FRUIT OF THE POISONOUS TREE" DOCTRINE



			�seq level3 \*alphabetic�a�.	GENERAL RULE:	NOT ONLY exclude illegally seized evid., BUT ALSO ALL EVID. DERIVED from the orig. police illegality.



			�seq level3 \*alphabetic�b�.	EXCEPTION: BREAKING THE CAUSAL CHAIN: If there is a weak link b/n the govt. misconduct and the evid. (ie. not likely that the misconduct caused the evid. to be obtained), the ct. will NOT EXCLUDE it. >> 5 Ways to Break Chain:

				(�seq level4 \*arabic�1�)	INDEPENDENT SOURCE: Show independent source for a piece of evid., independent of the police illegality.

				(�seq level4 \*arabic�2�)	INTERVENING ACT OF FREE WILL ON PART OF D: ie. D, after an illegal arrest, is released, hires an atty., and VOLUNTARILY returns to police station to make a confession.

				(�seq level4 \*arabic�3�)	INEVITABLE DISCOVERY: Police would have found the evid. anyway.

				(�seq level4 \*arabic�4�)	LIVE WITNESS TESTIMONY

				(�seq level4 \*arabic�5�)	IN-COURT IDENTIFICATION: D may not exclude a W's in-court identification on the ground that it is the fruit of an unlawful detention.





�seq level0 \*ROMAN�XII�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	THE 4TH AMENDMENT AND THE LAW OF ARREST



	�seq level1 \*ALPHABETIC�A�.	STDS. FOR WARRANTLESS ARREST:

		�seq level2 \*arabic�1�.	DISTING. B/N FELONIES (crimes punishable by a MAX. AUTHORIZED SENTENCE that EXCEEDS 1 YEAR) and MISDEMEANORS (MAX. AUTH. SENTENCE OF 1 YR. OR LESS).

			�seq level3 \*alphabetic�a�.	STD. FOR FELONY: Police may arrest w/o a warrant for a felony any time they have REASON. GROUNDS TO BELIEVE THAT A FELONY WAS OR IS BEING COMMITTED AND THAT D DID IT.

			�seq level3 \*alphabetic�b�.	STD FOR MISDEMEANOR: Police may arrest w/o a warrant for misdemeanors COMMITTED IN THEIR PRESENCE IN A PUBLIC PLACE.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	BUT A WARRANT IS REQD. FOR A NON-EMERGENCY ARREST (no shooting, no hot pursuit) OF AN INDIVIDUAL IN HER OWN HOME.



		�seq level2 \*arabic�3�.	NY LAW:

			�seq level3 \*alphabetic�a�.	POLICE OFFICER:

				(�seq level4 \*arabic�1�)	Requires that reason. believe felony OR misdemeanor committed, in presence or not.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	PRIVATE PERSON:

				(�seq level4 \*arabic�1�)	Felony has been committed OR

				(�seq level4 \*arabic�2�)	Any crime has been committed in private person's presence.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	Police need PROBABLE CAUSE TO ARREST YOU AND TO COMPEL YOU TO COME DOWN TO THE STATION FOR FINGERPRINTING AND/OR INTERROGATION.



	�seq level1 \*ALPHABETIC�C�.	NY ARREST LAW: SLIDING SCALE OF POLICE AUTHORITY (4 levels in ascending order from minimal to substantial):

		�seq level2 \*arabic�1�.	REQUEST FOR INFO.

			�seq level3 \*alphabetic�a�.	Police can approach person and request info. EXCEPT on a whim or caprice.

			�seq level3 \*alphabetic�b�.	Indiv.'s rt. NOT to respond does NOT lead to probable cause for arrest.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	C.L. RT. TO INQUIRE

			�seq level3 \*alphabetic�a�.	Police must have FOUNDED SUSPICION THAT CRIM. ACTIVITY IS AFOOT.

			�seq level3 \*alphabetic�b�.	If they have such suspicion, they may ask Qs of the indiv. BUT detention must be SHORT, AND indiv. must be released if he supplies an explanation.

		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	FORCIBLE STOP & DETENTION & FRISK (pat down of outer clothing)

			�seq level3 \*alphabetic�a�.	Police need REASON. SUSPICION THAT THE INDIV. HAS OR IS COMMITTING A CRIME.

			�seq level3 \*alphabetic�b�.	If REASON. BELIEVE in danger, police may FRISK.

		�seq level2 \*arabic�4�.�seq level3 \h \r0 �	ARREST

			�seq level3 \*alphabetic�a�.	Police need PROBABLE CAUSE that indiv. has or is committing a crime.





�seq level0 \*ROMAN�XIII�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 �	LAW OF SEARCH AND SEIZURE	(**Most imp. on both MS and NY; 5 out of 10 Qs on this)



	�seq level1 \*ALPHABETIC�A�.	OVERVIEW OF MODEL for answering any Q on search and seizure: (Look at Q and ask yourself)

		�seq level2 \*arabic�1�.	Does the person in the Q have ANY 4th AMEND. RT. AT ALL?

			�seq level3 \*alphabetic�a�.	2 REQUIREMENTS for having 4th Amend. rt.: (need both)

				(�seq level4 \*arabic�1�)	GOVT. CONDUCT; AND

				(�seq level4 \*arabic�2�)	Person in Q must have REASON. EXPECTATION OF PRIVACY.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	If YES, go to Q2.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	Did the police have a SEARCH WARRANT?

			�seq level3 \*alphabetic�a�.	If YES, was it VALID?

				(�seq level4 \*arabic�1�)	If YES, search valid!

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	If NO OR NO WARRANT at all, ask Q3.

		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	Can the search FIT SQUARELY INTO 1 OF 6 EXCEPTIONS to the reqt. of a search warrant?

			�seq level3 \*alphabetic�a�.	6 EXCEPTIONS:	Search incident to lawful arrest; automobile exception; plain view evidence; consent; stop and frisk; hot pursuit, evansecent evidence, and other emergencies.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 �	FOCUS:

		�seq level2 \*arabic�1�.	Does the person have any 4th Amend. rt. at all?



			�seq level3 \*alphabetic�a�.	GOVT. CONDUCT:

				(�seq level4 \*arabic�1�)	It is conduct by:

					(�seq level5 \*alphabetic�a�)	Publicly paid police, 24 hrs. a day, either on or off duty;

					(�seq level5 \*alphabetic�b�)	Any private indiv. acting at the direction of the public police; OR

					(�seq level5 \*alphabetic�c�)	Privately paid police who have been deputized w/the power to arrest.  ie. security guards



				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	NY LAW:

					(�seq level5 \*alphabetic�a�)	Evid. seized uncon. INADMISSIBLE in subsequent CIVIL litig.

					(�seq level5 \*alphabetic�b�)	If police know warrant was issued & en route, can enter premises BEFORE warrant arrives.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	REASON. EXPECTATION OF PRIVACY:

				(�seq level4 \*arabic�1�)	Do NOT have reason. expectation of privacy when: (2 instances)

					(�seq level5 \*alphabetic�a�)	NO STANDING to object to the legality of the search; OR

						�seq level6 \*roman�i�)	3 AUTOMATIC (if show 1, always have standing) CATEGORIES OF STANDING:

							�seq level7 \*alphabetic�a�)	If own the premises searched.  ie. one's body or home.

							�seq level7 \*alphabetic�b�)	Live on the premises searched regardless of ownership.  ie.  grandson living with grandmother in her house.

							�seq level7 \*alphabetic�c�)	Overnight guest.

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	2 CATEGORIES THAT SOMETIMES GIVE STANDING:

							�seq level7 \*alphabetic�a�)	If own the prop. seized.  ie. your photos or drugs.

							�seq level7 \*alphabetic�b�)	If legitimately present when search takes place.

							�seq level7 \*alphabetic�c�)	BAR TIP: If Q on standing to object or on legality of search, will probably be on EITHER:

									Overnight guest, OR

									1978 S.Ct. ruling that passengers in a car who do NOT claim any legal relat. to the car AND do NOT claim ownership of items seized (ie. stolen checks), DO NOT HAVE STANDING, EVEN THOUGH THEY WERE PRESENT WHEN THE SEARCH TOOK PLACE.



						�seq level6 \*roman�iii�)�seq level7 \h \r0 �	NY LAW:	Co-Ds in vehicle (passengers) HAVE STANDING to challenge charges of crim. poss. of weapon b/c of PRESUMPTION that weapon in car belongs to all.



					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	Where the item that the govt. wants to seize is something of a PUBLIC NATURE (SOMETHING HELD OUT TO THE PUBLIC), the seizure of which shows NO rt. to privacy. LIST OF PUBLIC ITEMS:

						�seq level6 \*roman�i�)	Look of your face

						�seq level6 \*roman�ii�)	Sound of your voice

						�seq level6 \*roman�iii�)	Style of handwriting

						�seq level6 \*roman�iv�)	Paint on outside of your car

						�seq level6 \*roman�v�)	Location of car on public street

						�seq level6 \*roman�vi�)	Anything that can be seen across open fields

						�seq level6 \*roman�vii�)	Garbage set out on curb for collection.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	Does the police have a VALID SEARCH WARRANT?  REQTS.:



			�seq level3 \*alphabetic�a�.	PROBABLE CAUSE (**likely essay topic)

				(�seq level4 \*arabic�1�)	2 Bases for Validity:

					(�seq level5 \*alphabetic�a�)	Credible hearsay.

					(�seq level5 \*alphabetic�b�)	Based in part on anonymous tip or anonymous letter.



				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	NY LAW:

					(�seq level5 \*alphabetic�a�)	If basis for knowledge NOT revealed, probable cause from police observation CAN ARISE ONLY where observation confirms details suggestive of/directly related to crim. activity informed about.

					(�seq level5 \*alphabetic�b�)	REJECTS "Totality of Circums." Test.

					(�seq level5 \*alphabetic�c�)	Validity based in part on an informer's anonymous tip, must satis. both parts of AGUILAR-SPINELLI TEST:  2 PART TEST:

							�seq level7 \*alphabetic�a�)	BASIS OF INFO.: Affidavit must set forth SUFFICIENT UNDERLYING FACTS AND CIRCUMS. to allow the magistrate to KNOW HOW THE INFORMANT GOT HIS INFO.; AND

							�seq level7 \*alphabetic�b�)	VERACITY/RELIAB. OF INFO.: Affidavit must CREDIT THE RELIABILITY and CREDIBILITY of the INFORMANT (ie. PRIOR SUCCESS OF INFORMANT'S TIPS).



				(�seq level4 \*arabic�3�)�seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	Std. for Granting of Search Warrant:

					(�seq level5 \*alphabetic�a�)	SUM of everything in affidavit  for warrant allows magistrate to make a common sense eval. finding probable cause.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	Warrant MUST BE PRECISE ON ITS FACE.

				(�seq level4 \*arabic�1�)	Must state w/PARTICULARITY the PLACE to be searched and the THINGS to be seized.



			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	Granted by NEUTRAL AND DETACHED MAGISTRATE OR CT. CLERK.

				(�seq level4 \*arabic�1�)	NOT granted by: state atty-gen., U.S. atty-gen. or magistrate who investigates the scene or who gets money per warrant issued.



			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 �	HOWEVER, MS GOOD FAITH EXCEPTION:

				(�seq level4 \*arabic�1�)	Evid. obtained by the police in REASON. RELIANCE of a facially valid warrant MAY be used by the prosecution, DESPITE an ultimate finding that the warrant was NOT supported by PROBABLE CAUSE.



			�seq level3 \*alphabetic�e�.�seq level4 \h \r0 �	NY LAW: NO GF exception.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	Can the search FIT SQUARELY INTO 1 OF 6 EXCEPTIONS to the search warrant reqt.? (Must fit squarely; coming close to several exceptions is INSUFF.)



			�seq level3 \*alphabetic�a�.	SEARCH INCIDENT TO A LAWFUL ARREST -- Reqts.:

				(�seq level4 \*arabic�1�)	ARREST must be LAWFUL;

				(�seq level4 \*arabic�2�)	Search must be CONTEMPORANEOUS in time and place W/ARREST;

				(�seq level4 \*arabic�3�)	GEOGRAPHIC SEARCH may NOT EXCEED:

					(�seq level5 \*alphabetic�a�)	Searching the person, AND

					(�seq level5 \*alphabetic�b�)	Searching the areas where a person could reach to get a weapon. (WINGSPAN RULE)

						�seq level6 \*roman�i�)	ie. If arrest person in hallway, CANNOT search back room.

						�seq level6 \*roman�ii�)	BUT when person lawfully arrest in car, WINGSPAN, AS A MATTER OF LAW, INC.:

							�seq level7 \*alphabetic�a�)	Entire interior compartment of the car AND everything in it, BUT NOT the TRUNK.

							�seq level7 \*alphabetic�b�)	True EVEN IF person arrested OUTSIDE of the car and is in handcuffs (ie. CANNOT REACH).



					(�seq level5 \*alphabetic�c�)�seq level6 \h \r0 ��seq level7 \h \r0 �	NY LAW:	In order to search "WINGSPAN" or "GRAB AREA," MUST SUSPECT arrested person is ARMED.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	AUTOMOBILE EXCEPTION (**Need not pertain to a Q FP involving car, but inc. trains, planes and boats)

				(�seq level4 \*arabic�1�)	REQT.:	PROBABLE CAUSE to believe that CAR CONTAINS FRUITS AND INSTRUMENTALITIES OF A CRIME.

					(�seq level5 \*alphabetic�a�)	PROBABLE CAUSE MAY ARISE AFTER THE CAR IS STOPPED (ie. pulled over for speeding and occupants match crim. descriptions of dealers and see drugs in back seat) BUT MUST EXIST PRIOR TO THE SEARCH.

					(�seq level5 \*alphabetic�b�)	RATIONALE: Lesser expectation of privacy b/c of exigency of car's mobility (car could roll away by the time the police get a warrant).

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	EFFECTS:

					(�seq level5 \*alphabetic�a�)	Police DO NOT NEED A SEARCH WARRANT.

					(�seq level5 \*alphabetic�b�)	Police MAY SEARCH CAR COMPLETELY (INC. TRUNK) AND ANY PACKAGE, LUGGAGE OR CONTAINER THAT MIGHT REASON. CONTAIN the ITEM for which the police have the PROBABLE CAUSE TO SEARCH.

						�seq level6 \*roman�i�)	"Reason. contain": ie. if police searching for stolen TV, CANNOT open zippered wallet in car; can open it if searching for drugs.

					(�seq level5 \*alphabetic�c�)�seq level6 \h \r0 �	If FIND THE ITEM, CAN ARREST THE PERSON.



					(�seq level5 \*alphabetic�d�)	NY LAW:

						�seq level6 \*roman�i�)	RESTRAINT OF OCCUPANTS:

							�seq level7 \*alphabetic�a�)	May ALSO search the occupants, ONLY IF they are taken into custody.

							�seq level7 \*alphabetic�b�)	May question the occupants of the stopped car but CANNOT ESCALATE TO RESTRAINT W/O REASON. SUSPICION OF CRIM. INVOLVEMENT.

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	SEARCH OF CAR:

							�seq level7 \*alphabetic�a�)	If incident to arrest, search ltd. to grab area.  Once remove D from car, CANNOT remove closed bags, etc. or continue search.

							�seq level7 \*alphabetic�b�)	If INCIDENT TO ARREST AND SUFF. NEXUS TO CRIME, then CAN enter closed containers outside of an arrestee's grab area IF search for contraband related to the arrest.



			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	PLAIN VIEW SEIZURE

				(�seq level4 \*arabic�1�)	KEY:	Police must be LEGITIMATELY PRESENT where she does the viewing.

					(�seq level5 \*alphabetic�a�)	ie. police w/o authority enters your house and sees drugs in plain view on your kitchen table > seizure NOT w/i exception because police not "legitimately present."



			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 ��seq level5 \h \r0 �	CONSENT: (Bar will only test clear outer limits)

				(�seq level4 \*arabic�1�)	A person can consent to a warrantless search.

				(�seq level4 \*arabic�2�)	REQTS.: Consent must be:

					(�seq level5 \*alphabetic�a�)	VOLUNTARY AND

					(�seq level5 \*alphabetic�b�)	INTELLIGENT.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	If police say they have a warrant > NO CONSENT b/c WARRANT NEGATES CONSENT.

				(�seq level4 \*arabic�4�)	NEED NOT KNOW THAT YOU HAD RT. NOT TO CONSENT.

				(�seq level4 \*arabic�5�)	Where 2 OR MORE PEOPLE have EQUAL RT. TO USE A PROP., ANY ONE OF THEM CAN CONSENT AND BIND THE OTHERS.



			�seq level3 \*alphabetic�e�.�seq level4 \h \r0 �	STOP & FRISK

				(�seq level4 \*arabic�1�)	"STOP" STD.: Reasonable suspicion (less than probable cause).

				(�seq level4 \*arabic�2�)	"FRISK" STD.: Reason. believe that person has a WEAPON.

					(�seq level5 \*alphabetic�a�)	Weapons seized are ALWAYS ADMISSIBLE AS LONG AS STOP was REASON.

					(�seq level5 \*alphabetic�b�)	"WEAPON" STD.: How much like a weapon or contraband could the item found during frisk HAVE SEEMED FROM THE OUTSIDE when viewing person.

						�seq level6 \*roman�i�)	ie. Cop stops X on reason. suspicion, frisks X, does not find a weapon, but finds a tiny bag of heroin > not admissible b/c tiny bag could not have seemed like a weapon from the outside.



			�seq level3 \*alphabetic�f�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	HOT PURSUIT, EVANESCENT EVIDENCE, AND OTHER EMERGENCIES

				(�seq level4 \*arabic�1�)	HOT PURSUIT:

					(�seq level5 \*alphabetic�a�)	RULE: Police must be 15 minutes behind the person being pursued.

					(�seq level5 \*alphabetic�b�)	CAN ENTER ANYONE'S HOME AND SEIZE EVID. WHEN IN HOT PURSUIT: ie. Cops in hot pursuit of Y; chase Y thorugh X's house; see drugs on X's table > MAY SEIZE X's DRUGS EVEN THOUGH NOT RELATED TO HOT PURSUIT OF PERSON CHASED (Y).

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	EVANESCENT EVID.:

					(�seq level5 \*alphabetic�a�)	Police may seize w/o a warrant evid. LIKELY TO DISAPPEAR BEFORE a warrant can be obtained.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	OTHER EMERGENCIES:

					(�seq level5 \*alphabetic�a�)	Inc. contaminated food or drugs, children in trouble, and burning fires.



				(�seq level4 \*arabic�4�)�seq level5 \h \r0 �	NY LAW:

					(�seq level5 \*alphabetic�a�)	EMERGENCY DOCTRINE: warrantless search and seizure justified IF:

						�seq level6 \*roman�i�)	Reason. grounds emergency exists AND immediate need for assistance to protect life/prop.;

						�seq level6 \*roman�ii�)	Search NOT PRIMARILY MOTIVATED BY intent to arrest and seize evid.; AND

						�seq level6 \*roman�iii�)	REASON. BASIS/PROBABLE CAUSE to associate emergency w/area/place being searched.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	BLOOD TESTS ALWAYS require a COURT ORDER, EXCEPT:

						�seq level6 \*roman�i�)	If traffic law viol., the viol. creates "consent" to the blood test.



		�seq level2 \*arabic�4�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	ADMINISTRATIVE INSPECTIONS AND SEARCHES

			�seq level3 \*alphabetic�a�.	NEED WARRANT to search private residences and comm. bldgs. but warrant only requires a SHOWING OF GENERAL AND NEUTRAL ENFORCMENT PLAN (NOT PROBABLE CAUSE).

			�seq level3 \*alphabetic�b�.	EXCEPTIONS PERMITTING WARRANTLESS SEARCHES:

				(�seq level4 \*arabic�1�)	Searches to seize spoiled or contaminated food where bus. searched is HIGHLY REGULATED INDUS.

				(�seq level4 \*arabic�2�)	Searches of airline passengers, searches by school officials who have reason. grounds, searches of a probationer's home if reason. belief that contraband present there, or of a govt. employee's desk if search reason. in scope and justified by work-related need or suspicion of work-related misconduct, and govt. required drug testing of employees in sensitive jobs (ie. railroad workers).



		�seq level2 \*arabic�5�.�seq level3 \h \r0 ��seq level4 \h \r0 �	BORDER SEARCHES

			�seq level3 \*alphabetic�a�.	Do NOT require warrants.

			�seq level3 \*alphabetic�b�.	May stop vehicle for questioning IF officer REASON. SUSPECTS that vehicle may contain illegal aliens.

			�seq level3 \*alphabetic�c�.	May use checkpoints for questioning, even w/o reason. suspicion, BUT need PROBABLE CAUSE OR CONSENT to conduct search.

				(�seq level4 \*arabic�1�)	Permissible searches inc. opening int'l mail, I.N.S. enforcement actions (factory surveys; may use illegally obtained evid. in deportation hearings); detentions.





�seq level0 \*ROMAN�XIV�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	WIRETAPPING AND EAVESDROPPING



	�seq level1 \*ALPHABETIC�A�.	RULE:	All wiretapping and eavesdropping REQUIRES A WARRANT. (Pen registers that record telephone numbers dialed DO NOT need warrant.)

		�seq level2 \*arabic�1�.	Reqts.:	Probable cause; named suspected persons; conversations described w/particularity; ltd. to short period of time (although extensions w/adequate showing); provs. for termination of wiretap when the desired evid. obtained; returning to ct. showing conversations intercepted; AND approval from neutral and detached magistrate of warrant.

	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 �	EXCEPTIONS:

		�seq level2 \*arabic�1�.	THE UNRELIABLE EAR:

			�seq level3 \*alphabetic�a�.	Everyone assumes the risk that the person to whom he or she is speaking will consent to wearing a wire or to the govt. eavesdropping.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	THE UNINVITED EAR:

			�seq level3 \*alphabetic�a�.	NO 4th Amend. RT. IF speaker makes no attempt to keep the conversation private.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 �	NY LAW:

		�seq level2 \*arabic�1�.	30 day limit in NY UNLESS otherwise specified.

		�seq level2 \*arabic�2�.	MUST inform person whose CONVERSATIONS WERE SEIZED w/i 90 days unless otherwise specified.





�seq level0 \*ROMAN�XV�.�seq level1 \h \r0 ��seq level2 \h \r0 �	MIRANDA WARNINGS AND CONFESSIONS: 5TH AMEND. PRIV. AGAINST COMPELLED SELF-INCRIM. (**2nd most imp. crim. pro. topic on Bar) (ONLY APPLIES TO CUTODIAL INTERROGATION)



	�seq level1 \*ALPHABETIC�A�.	DEF.:	Constitutional prerequisite to admissib. of any product of custodial interrogation by police.

		�seq level2 \*arabic�1�.	TEXT: "You have the rt. to remain silent.  Anything you say can be used against you in a court of law.  You have the rt. to the presence of an atty.  If you cannot afford an atty., one will be appointed for you if you so desire."

		�seq level2 \*arabic�2�.	Need not be verbatim.

		�seq level2 \*arabic�3�.	REWARNING NOT NEEDED AFTER BREAK, UNLESS the time lapse has been so long that a failure to re-warn would seem like an attempt to take advantage of the suspect's ignorance of his rts.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 �	APPLICABILITY OF MIRANDA RTS. ON BAR EXAM Q > NEED 2 THINGS:

		�seq level2 \*arabic�1�.	CUSTODY

			�seq level3 \*alphabetic�a�.	STD.:	One is in custody if, AT THE TIME OF INTERROGATION, she is NOT FREE TO LEAVE.

				(�seq level4 \*arabic�1�)	ie. can be in police car, jail, home, hospital bed, etc.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	BAR TIPS: Probation interviews and routine traffic stops are NOT CUSTODIAL > can ask Qs and admit answers into evid. w/o subject having been given her Miranda Rts.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	INTERROGATION

			�seq level3 \*alphabetic�a�.	DEF.: ANY CONDUCT where police know or should have known that they MIGHT ELICIT A DAMAGING STATEMENT; more than just asking Qs.

			�seq level3 \*alphabetic�b�.	SPONTANEOUS STATEMENTS do NOT require Miranda Warnings and are admissible.

				(�seq level4 \*arabic�1�)	BAR TIP: If FP says "BLURTS OUT"

				(�seq level4 \*arabic�2�)	MS p.507, Q62: C -- b/c statement volunteered.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	Rts. must be given prior to interrogation by publicly paid police.

				(�seq level4 \*arabic�1�)	EXCEPTION for cellmate informer: Need not give rts. b/c no coercive atmosphere to offset.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	REQTS. OF WAIVER OF MIRANDA RTS.:

		�seq level2 \*arabic�1�.	MUST BE VOLUNTARY AND INTELLIGENT WAIVER.

			�seq level3 \*alphabetic�a�.	NO WAIVER BY silence or shoulder shrugging.



	�seq level1 \*ALPHABETIC�D�.�seq level2 \h \r0 ��seq level3 \h \r0 �	REQUEST FOR PRESENCE OF ATTY. (**Likely Bar Q)

		�seq level2 \*arabic�1�.	ONCE D REQUESTS THE PRESENCE OF AN ATTY., D CANNOT WAIVE THE RT. TO AN ATTY. AND ANSWERS POLICE Qs W/O THE ATTY. BEING PRESENT.

			�seq level3 \*alphabetic�a�.	If answers Qs w/o atty . present (after having requested an atty.), D's Constitutional rts. are viol.



	�seq level1 \*ALPHABETIC�E�.�seq level2 \h \r0 ��seq level3 \h \r0 �	NY LAW:

		�seq level2 \*arabic�1�.	INVOLUNTARY CONFESSION:

			�seq level3 \*alphabetic�a�.	Occurs if ANY PERSON threatens force/undue pressure which undermines D's abil. to decide whether statement, OR

			�seq level3 \*alphabetic�b�.	If a public servant/agent engaged in law enforcement makes promise/statement of fact that creates substantial risk of false incrim./constitutional rts. viol.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	NY RT. TO COUNSEL RULE: ARTHUR-HOBSON RULE:

			�seq level3 \*alphabetic�a�.	Expands MS rule to include NON-CUSTODIAL INTERROGATIONS, TOO.

			�seq level3 \*alphabetic�b�.	"INDELIBLE" RT. ATTACHES:

				(�seq level4 \*arabic�1�)	Upon request for atty.;

				(�seq level4 \*arabic�2�)	At arraignment; OR

				(�seq level4 \*arabic�3�)	Filing of an accusatory instrument;

				(�seq level4 \*arabic�4�)	Sig. judicial activity;

					(�seq level5 \*alphabetic�a�)	ie. lineup BUT NOT at "investigatory lineup" UNLESS police know D is represented on another charge AND D explicitly requests an atty.

				(�seq level4 \*arabic�5�)�seq level5 \h \r0 �	At lineup, investigatory or otherwise, if police have knowledge that D is represented by counsel on current matter.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	"KNOWLEDGE":

				(�seq level4 \*arabic�1�)	On PENDING RELATED CHARGES, officials w/the same agency have "CONSTRUCTIVE KNOWLEDGE" D is represented by counsel.

			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 �	INFANTS:

				(�seq level4 \*arabic�1�)	Attempts to keep parent from child held by police may invalidate child's confession.

				(�seq level4 \*arabic�2�)	CONTRAST: No invalidation where no attempt to conceal child or deceive family EVEN WHEN parent refused permission to see child.

			�seq level3 \*alphabetic�e�.�seq level4 \h \r0 �	UNRELATED CHARGES:

				(�seq level4 \*arabic�1�)	If suspect is placed in custody on charges unrelated to pending case, he may waive rt. to counsel w/o atty. being present.

			�seq level3 \*alphabetic�f�.�seq level4 \h \r0 �	"VOLUNTEERED STATEMENTS":

				(�seq level4 \*arabic�1�)	Statement "forced upon officer" in absence of counsel may be admitted.

				(�seq level4 \*arabic�2�)	NOTE: If NOT blurted out > not voluntary confession > MAY BE ADMISSIBLE FOR IMPEACHMENT.

			�seq level3 \*alphabetic�g�.�seq level4 \h \r0 �	EMERGENCY EXCEPTION:

				(�seq level4 \*arabic�1�)	If emergency -- ie. kidnapping -- continued questioning okay EVEN IF rt. to counsel has attached.

				(�seq level4 \*arabic�2�)	NOTE: Once victim found, questioning MUST cease.





�seq level0 \*ROMAN�XVI�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	PRE-TRIAL IDENTIFICATION (**Frequently on Bar)



	�seq level1 \*ALPHABETIC�A�.	PURP.:	To insure that the victim identifies or remembers D FROM THE CRIME, AND NOT FROM THE SUBSEQUENT PROCEEDINGS > Yet this is only a very narrow, quick check on the pre-trial ID.



	�seq level1 \*ALPHABETIC�B�.	ATTACKING PRE-TRIAL IDENTIFICATION OF D: (2 Substantive Bases)

		�seq level2 \*arabic�1�.	DENIAL OF RT. TO COUNSEL AT POST-CHARGE LINE-UP AND ONE-ON-ONE SHOW-UPS.

			�seq level3 \*alphabetic�a�.	BUT: No rt. to counsel at the showing of photographs to the victim.



				(�seq level4 \*arabic�1�)	NY LAW: No rt. to counsel here either, BUT:

					(�seq level5 \*alphabetic�a�)	D is PRESUMPTIVELY ENTITLED to have a HEARING TO EXCLUDE the identification by alleging that the POLICE SHOWED ONLY 1 PHOTO to an EYE WITNESS.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	DENIAL OF DP.

			�seq level3 \*alphabetic�a�.	A pre-trial technique is SO UNNECESSARILY SUGGESTIVE AND SO SUBSTANTIALLY LIKELY TO PRODUCE A MIS-IDENTIFICATION, that it denies DP.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 �	REMEDY

		�seq level2 \*arabic�1�.	Strike the in-court ID by V of D.

			�seq level3 \*alphabetic�a�.	BUT REMEDY NOT AUTOMATIC just b/c the defense shows the denial of rt. to counsel or denial of DP.

			�seq level3 \*alphabetic�b�.	STATE can show an ADEQUATE INDEPENDENT SOURCE for ID.

				(�seq level4 \*arabic�1�)	ie. Ample opportunity of V to observe D at the time of the crime and make the ID.





�seq level0 \*ROMAN�XVII�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	BAIL



	�seq level1 \*ALPHABETIC�A�.	2 PTS. ONLY:

		�seq level2 \*arabic�1�.	Bail issues are IMMEDIATELY APPEALABLE.

		�seq level2 \*arabic�2�.	Preventive detention is un-Con.





�seq level0 \*ROMAN�XVIII�.�seq level1 \h \r0 ��seq level2 \h \r0 �	GRAND JURIES



	�seq level1 \*ALPHABETIC�A�.	FORMAT OF GRAND JURY (GJ): FOR MS, 3 FEATURES TO REMEMBER:

		�seq level2 \*arabic�1�.	5th Amend. rt. to grand jury is NOT reqd. in state cases.

			�seq level3 \*alphabetic�a�.	In state cases, the prosecution MAY CHARGE BY INFO.  ie. a piece of paper stating the charges and signed by the prosecutor.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	EXCLUSIONARY RULE does NOT APPLY to the conduct of GJs.

			�seq level3 \*alphabetic�a�.	GJ W may be compelled to testify about illegally seized evid.

		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	PROCEEDINGS of GJs are SECRET.

			�seq level3 \*alphabetic�a�.	D has NO RT. TO APPEAR.

			�seq level3 \*alphabetic�b�.	D has NO RT. TO SEND Ws to GJ proceedings.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 �	NY LAW ON GRANDJURIES: (**Very imp. on NY exam)

		�seq level2 \*arabic�1�.	GJs in NY CONSIST of b/n 16 and 23 PERSONS.

			�seq level3 \*alphabetic�a�.	12 of them MUST CONCUR TO INDICT.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	EXTENT OF RT. TO COUNSEL IN GJs:

			�seq level3 \*alphabetic�a�.	A W who has been GRANTED IMMUNITY may CONSULT w/COUNSEL OUTSIDE the GJ room.

			�seq level3 \*alphabetic�b�.	A W who has WAIVED IMMUNITY, may be accompanied into GJ room by counsel, but only to advise, not take part in the proceedings.

		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	GJ INDICTMENT in NY is warranted when evid. estab. all elements of crime AND establishes "REASON. CAUSE" to believe accused committed crime.

		�seq level2 \*arabic�4�.	If D REQUESTS THE OPPORTUNITY TO TESTIFY BEFORE THE GJ, it MUST be GRANTED, PROVIDED he WAIVES IMMUNITY.

		�seq level2 \*arabic�5�.	IMMUNITY: Transactional immunity

			�seq level3 \*alphabetic�a�.	Cannot be prosecuted for any transaction testified to w/immunity.

			�seq level3 \*alphabetic�b�.	Must be responsive to Qs asked.

			�seq level3 \*alphabetic�c�.	D who requests, must be granted opportunity to testify but must waive immunity.





�seq level0 \*ROMAN�XIX�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 �	NY LAW ONLY: PROSECUTORIAL DUTY TO DISCLOSE EXCULPATORY EVIDENCE



	�seq level1 \*ALPHABETIC�A�.	THINGS D IS ENTITLED TO OBTAIN FROM THE PROSECUTOR:

		�seq level2 \*arabic�1�.	His own and co-Ds' statements.

		�seq level2 \*arabic�2�.	Wiretaps.

		�seq level2 \*arabic�3�.	Photos and drawings.

		�seq level2 \*arabic�4�.	Reports of scientific tests.

		�seq level2 \*arabic�5�.	Any other prop. obtained by the State from D or any co-D.

		�seq level2 \*arabic�6�.	Date, time, and place of the offesne charged.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 �	D's DUTY TO PROSECUTOR:

		�seq level2 \*arabic�1�.	Notify the prosecutor 30 days from D entering his not guilty plea, IF D is raising EITHER an ALIBI DEFENSE OR an INSANITY DEFENSE.

		�seq level2 \*arabic�2�.	Prosecutor has 20 days to make demand.

		�seq level2 \*arabic�3�.	D must file alibi w/ct. w/i 8 days.

		�seq level2 \*arabic�4�.	Prosec. must inform of rebuttal Ws.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 �	DISCLOSURES AT TRIAL:

		�seq level2 \*arabic�1�.	BY PROSECUTOR:

			�seq level3 \*alphabetic�a�.	B/n time the jury is sworn in and his opening statement, the prosec. MUST give up prior statements to D of PERSONS TO BE CALLED AS Ws; AND

			�seq level3 \*alphabetic�b�.	ANY CRIMINAL RECORDS of the PROSECUTOR'S Ws.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	BY D:

			�seq level3 \*alphabetic�a�.	RELEVANT, PRIOR WRITTEN OR RECORDED STATEMENTS of D's Ws BEFORE D's direct case.



	�seq level1 \*ALPHABETIC�D�.�seq level2 \h \r0 ��seq level3 \h \r0 �	EFFECT OF PROSECUTOR's FAILURE TO DISCLOSE OR PRODUCE: Reversal of conviction.



	�seq level1 \*ALPHABETIC�E�.	RIGHT TO CONFRONT Ws: Child W testifying from sep. room via 2-way closed circuit TV, does NOT nec. viol. D's right to confrontation.





�seq level0 \*ROMAN�XX�.�seq level1 \h \r0 �	RIGHT TO JURY TRIAL (Back to MS) (**Imp. on Bar)



	�seq level1 \*ALPHABETIC�A�.	APPLICABILITY: (Applies when?)

		�seq level2 \*arabic�1�.	Any time D is tried for an offense of which the MAX. AUTHORIZED PUNISHMENT IS GREATER THAN 6 MOS.

			�seq level3 \*alphabetic�a�.	IF 6 MOS. OR LESS > NO RT. TO JURY TRIAL.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 �	NUMBER AND UNANIMITY OF JURORS:

		�seq level2 \*arabic�1�.	MINIMUM NUBER OF JURORS that MAY be used is 6 > if use 6, MUST BE UNANIMOUS.

		�seq level2 \*arabic�2�.	BUT, NO Con. RT. to UNANIMOUS 12 MEMBER JURY.  ie. 9-3, 10-2 and 11-1 are okay.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 �	CROSS-SECTIONAL REQT. OF JURIES:

		�seq level2 \*arabic�1�.	KEY:	Rt. of D to have D's JURY POOL (not D's own jury) REFLECT A FAIR CROSS-SECTION OF THE COMMUNITY OF YOUR COUNTY.



	�seq level1 \*ALPHABETIC�D�.�seq level2 \h \r0 �	PREEMPTORY CHALLENGES: It is UN-CON. for the prosecution or the defense to exercise preemptory challenges (challenges that you make to jurors when you feel like it) TO EXCLUDE prospective jurors ON ACCT. OF THEIR RACE.





�seq level0 \*ROMAN�XXI�.�seq level1 \h \r0 �	INEFFECTIVE ASSISTANCE OF COUNSEL (**Could easily be essay Q)



	�seq level1 \*ALPHABETIC�A�.	IF ASKED ON ESSAY Q, SET FORTH 2 STANDARDS: (Need both; otherwise, deny applicant relief)

		�seq level2 \*arabic�1�.	COUNSEL's CONDUCT was UNREASON.; AND

		�seq level2 \*arabic�2�.	REASON. PROBABILITY that counsel's conduct affected the outcome of the case.

			�seq level3 \*alphabetic�a�.	"REASON. PROBABILITY..." means that UNLESS applicant makes an argument that she is innocent, counsel's unreasonable conduct HAD NO EFFECT on the outcome of the case.





�seq level0 \*ROMAN�XXII�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 �	GUILTY PLEAS AND PLEA BARGAINING (**Imp. on Bar)



	�seq level1 \*ALPHABETIC�A�.	2 BASIC TRENDS: (since the 1970)

		�seq level2 \*arabic�1�.	S.Ct. will NOT disturb an entered guilty plea AFTER SENTENCING.

		�seq level2 \*arabic�2�.	S.Ct. has adopted a K THEORY OF BARGAINING.

			�seq level3 \*alphabetic�a�.	K THEORY: Treat plea bargains like Ks where the terms of the bargain are put in the record, AND both sides hold to it.



			�seq level3 \*alphabetic�b�.	NY LAW:	PLEA BARGAINING:

				(�seq level4 \*arabic�1�)	ENFORCEMENT OF BARGAIN; RTS. AFTER TESTIFYING:

					(�seq level5 \*alphabetic�a�)	D who testifies against co-D as part of bargain and no new info. affects appropriateness of plea, D is to have the bargain honored.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	APPEAL FROM SENTENCE:

					(�seq level5 \*alphabetic�a�)	If sentence plea is bargained, sentence can be conditioned on D's waiver of rt. to appeal.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	TAKING THE PLEA: (where judge asks how D pleads)

		�seq level2 \*arabic�1�.	IF D SAYS GUILTY, JUDGE MUST, ON THE RECORD:

			�seq level3 \*alphabetic�a�.	Address D personally...

			�seq level3 \*alphabetic�b�.	About the nature of the charge.

			�seq level3 \*alphabetic�c�.	Inform D of the max. authorized sentence AND mandatory min.

			�seq level3 \*alphabetic�d�.	Tell D that D has the rt. to plead "not guilty" and ask for a trial.

			�seq level3 \*alphabetic�e�.	Tell D that by pleading guilty, D waives her rt. to trial AND the ct. will move directly to sentencing.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 �	GOOD BASES FOR WITHDRAWAL OF GUILTY PLEA AFTER SENTENCING:

		�seq level2 \*arabic�1�.	PLEAS WAS INVOLUNTARY.  ie. judge made some mistake in taking the plea.

		�seq level2 \*arabic�2�.	LACK OF JURIS. of ct. that took the plea.

		�seq level2 \*arabic�3�.	INEFFECTIVE ASSISTANCE OF COUNSEL.

		�seq level2 \*arabic�4�.	BREACH OF AGREED-UPON PLEA BARGAIN BY PROSECUTOR. (**Likely to be on Bar)  ie. D agrees to plead G in exchange for the prosecutor's promise to make no setence recommendation.  Judge takes plea and asks the prosecutor for a sentence recommendation.  The prosecutor says: "Give D the max.!" > CAN REVOKE GUILTY PLEA.



	�seq level1 \*ALPHABETIC�D�.�seq level2 \h \r0 �	NY LAW:

		�seq level2 \*arabic�1�.	COLLATERAL ATTACKS -- GUILTY PLEAS AFTER SENTENCING:

			�seq level3 \*alphabetic�a�.	Generally, D can appeal certain pretrial orders denying motions for suppression of confessions, evid. from illegal search/seizures & ID testimony.





�seq level0 \*ROMAN�XXIII�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 �	SENTENCING



	�seq level1 \*ALPHABETIC�A�.	RE-SENTENCING AFTER SUCCESSFUL APPEAL: Gen. Rule:

		�seq level2 \*arabic�1�.	D may NOT be given A HARSHER SENTENCE is successful appeal and re-trial (which is usu. by the same judge).



		�seq level2 \*arabic�2�.	NY LAW: Record MUST show the reasons for a harsher sentence and D may appeal the re-sentencing.





�seq level0 \*ROMAN�XXIV�.�seq level1 \h \r0 ��seq level2 \h \r0 �	DEATH PENALTY



	�seq level1 \*ALPHABETIC�A�.	IF DEATH PENALTY Q, WRITE THE FOLLOWING THREE SENTENCES:

		�seq level2 \*arabic�1�.	Any death penalty stat. that does not give D a chance to present mitigating facts and circums. IS UN-CON.

		�seq level2 \*arabic�2�.	There can be NO automaticcategory for the imposition of the death penalty.

			�seq level3 \*alphabetic�a�.	ie. Stat.: "If you kill a cop > death penalty." > Un-Con.

		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	The state may NOT by stat. limit the mitigating factors; ALL RELEVANT MITIGATING EVID. MUST be ADMISSIBLE, or the stat. is un-Con.





�seq level0 \*ROMAN�XXV�.�seq level1 \h \r0 ��seq level2 \h \r0 �	DOUBLE JEOPARDY (DJ) (5TH AMENDMENT) (**Imp. on Bar)



	�seq level1 \*ALPHABETIC�A�.	WHEN DOES DJ ATTACH?

		�seq level2 \*arabic�1�.	In a JURY TRIAL, when the jury is sworn.

		�seq level2 \*arabic�2�.	In a JUDGE TRIAL, when the 1st W is sworn.

		�seq level2 \*arabic�3�.	DJ DOES NOT ATTACH WHEN CIVIL PROCEEDINGS.

			�seq level3 \*alphabetic�a�.	ie. Can have a crim. tax fraud conviction and then a civil trial to collect the taxes owed.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 �	4 EXCEPTIONS PERMITTING RE-TRIAL BY SAME SOVEREIGN FOR THE SAME OFFENSE:

		�seq level2 \*arabic�1�.	JURY UNABLE TO AGREE on a verdict.  ie. if jury votes 8 to convict and 4 to acquit.

		�seq level2 \*arabic�2�.	MISTRIALS FOR MANIFEST NECESSITY.  ie. Suppose D gets heart attack during trial and D must be hospitalized > discharge the jruy and re-try later.

		�seq level2 \*arabic�3�.	RE-TRIAL AFTER SUCCESSFUL APPEAL.

		�seq level2 \*arabic�4�.	BREACH OF AGREED UPON PLEA BARGAIN BY D CAN VACATE HIS PLEA AND SENTENCE, RE-INSTATING THE ORIGINAL CHARGES.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 �	WHAT CONSTITUTES THE SAME OFFENSE?

		�seq level2 \*arabic�1�.	MS LAW:	Two crimes do not constitute the same offense IF EACH CRIME REQUIRES PROOF OF AN ADD'L ELEMENT THAT THE OTHER DOES NOT.

			�seq level3 \*alphabetic�a�.	ie. Suppose fall asleep at the wheel and hit a person, then drive away w/o stopping > 2 offenses: manslaughter and hit-n-run > do not have the same elements > SO two trials permissible.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	NY LAW:

			�seq level3 \*alphabetic�a�.	NY uses the "SAME TRANSACTION" TEST for identifying offenses:

				(�seq level4 \*arabic�1�)	Have to be charged w/all offenses arising from any single transaction EXCEPT:

					(�seq level5 \*alphabetic�a�)	Offenses w/substantially diff. elements;

					(�seq level5 \*alphabetic�b�)	Each contains an element not in the other and is designed to prevent very diff. harms;

					(�seq level5 \*alphabetic�c�)	One is crim. poss., the other is crim. use;

					(�seq level5 \*alphabetic�d�)	Each involved death, injury, loss, etc. to diff. victims;

					(�seq level5 \*alphabetic�e�)	Viol. of another juris.'s stat., terminated by ct. order in other juris. for lack of evid. as to an element NOT an element in NY crime;

					(�seq level5 \*alphabetic�f�)	One offense is NY RICO, while the other is FEDERAL RICO.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	LESSER INCLUDED OFFENSES

			�seq level3 \*alphabetic�a�.	Attachment of jeopardy for a greater offense bars attachment of jeopardy for a lesser offense, AND VICE-VERSA.

				(�seq level4 \*arabic�1�)	ie. robbery = larceny + assault 

				(�seq level4 \*arabic�2�)	EXCEPTION: Re-trial (attachment of jeopardy) for murder is permitted IF the victim dies after attachment of jeopardy for battery.



	�seq level1 \*ALPHABETIC�D�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	SEPARATE SOVEREIGNS

		�seq level2 \*arabic�1�.	If tried by diff. sovereigns, DJ does NOT apply.

		�seq level2 \*arabic�2�.	State and federal are NOT the same sovereign.

		�seq level2 \*arabic�3�.	Two different states are NOT the same sovereign.

			�seq level3 \*alphabetic�a�.	ie. X fires gun in Conn. which kills person in NY > both states can try X b/c both have juris. > if separate trials, NO DJ PROB.

		�seq level2 \*arabic�4�.�seq level3 \h \r0 �	State and locality ARE the same sovereign.



		�seq level2 \*arabic�5�.	NY LAW:

			�seq level3 \*alphabetic�a�.	Once convicted of a fed. offense, D could NOT be tried in NY for viol. containing substantially the same elements.





�seq level0 \*ROMAN�XXVI�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 �	5TH AMEND. PRIVILEGE AGAINST COMPELLED TESTIMONY (SELF-INCRIM.) (**Imp. on Bar)



	�seq level1 \*ALPHABETIC�A�.	ISSUES:

		�seq level2 \*arabic�1�.	WHO MAY ASSERT IT? > Anybody (W, party or V)

		�seq level2 \*arabic�2�.	WHAT KIND OF CASE? > Any case

		�seq level2 \*arabic�3�.	ONLY NATURE OF THE MATTER IS IMP.

			�seq level3 \*alphabetic�a�.	ie. W testifies about routine traffic accident > refuses to answer a Q in a civil case > judge CANNOT force W to answer.

		�seq level2 \*arabic�4�.�seq level3 \h \r0 �	5TH AMEND. PRIVILEGE MUST BE ASSERTED IN A CIVIL CASE, OTHERWISE IT IS WAIVED IN A SUBSEQUENT CRIMINAL TRIAL > W must exercise the priv.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 �	SCOPE OF THE PROTECTION:

		�seq level2 \*arabic�1�.	State may use your body to incriminate you.  ie. blood test, fingerprints.

		�seq level2 \*arabic�2�.	Cannot compel testimony.  ie. cannot compel lie detector test or custodial, police interrogation.

		�seq level2 \*arabic�3�.	BUT, ADMISSION INTO EVID. OF DRUNK DRIVER REFUSAL TO TAKE BLOOD-ALCOHOL OR BREATHALYZER TEST DOES NOT VIOLATE HIS 5TH AMEND. RTS., EVEN THOUGH HE WAS NOT WARNED THAT HIS REFUSAL IS ADMISSIBLE INTO EVID. (**Likely to be on Bar)



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 �	PROSECUTOR MAY NOT COMMENT NEGATIVELY ON D's REFUSAL TO TESTIFY:

		�seq level2 \*arabic�1�.	It is UN-CON. for the prosecutor to MAKE ANY NEGATIVE COMMENT about D's failure to testify or on D remaining silent on hearing his Miranda rts.



	�seq level1 \*ALPHABETIC�D�.�seq level2 \h \r0 �	3 WAYS TO ELIMINATE THE 5TH AMEND. PRIVILEGE:

		�seq level2 \*arabic�1�.	GRANT OF AN ADEQUATE IMMUNITY.

			�seq level3 \*alphabetic�a�.	ie. "use and derivative use" immunity -- promise that prosecutor will not use your testimony against D to convict you later.

			�seq level3 \*alphabetic�b�.	BUT you can be prosecuted later based on the evid. you testified to IF the prosecution can show that it had the evid. PRIOR to the granting of immunity.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	THERE IS NO POSSIBILITY OF INCRIMINATION.

			�seq level3 \*alphabetic�a�.	ie. Statute of Limitations has run on the underlying crime.

		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	WAIVER

			�seq level3 \*alphabetic�a�.	Criminal D, by taking the stand, waives his 5th Amend. rt. w/regard to legitimate subjects on cross-X.



	�seq level1 \*ALPHABETIC�E�.�seq level2 \h \r0 ��seq level3 \h \r0 �	NY LAW:

		�seq level2 \*arabic�1�.	ELIMINATION OF PRIVILEGE: GRANT OF IMMUNITY

			�seq level3 \*alphabetic�a�.	W later may be prosecuted for perjury/contempt arising from immunized testimony.  W testifying w/"transactional" immunity in NY given only "use" immunity in other juris.
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