CONSTITUTIONAL LAW�PRIVATE ��



OVERALL MS MC BAR STRATEGY FOR CON LAW:



	I.	GUIDELINES:

		A.	Be clear on the issue in the Q BEFORE looking at the answer choices.

		B.	Avoid an answer choice that states a valid Con. law principle but has no relation to the facts.

		C.	Pay attention to rts. potentially violated in the facts versus rts. that P claims have been viol.

			1.	If they are diff. > P will lose.

			2.	If they are the same > P will win.

		D.	Always cross out wrong, Red Herring answers.



	II.	LIST OF ALWAYS WRONG ANSWERS:

		A.	Cong. may NOT delegate its powers to an administrative agency > WRONG!

		B.	Fed. stat. uncon. b/c the subject matter is reserved to the states under the 10th A > WRONG!

			1.	The 10th Amend. is a weak limit on Cong. power, NOT a grant of power to the states.

		C.	Con. b/c Cong. has the power to act under its Police Power > WRONG!

			1.	Only the states have a police power.  There is NO fed. police power (except in Wash., D.C.).

		D.	Fed. stat. or action is Con. under the 14th A > WRONG!

			1.	The 14th A applies to the states, not the fed. govt.

		E.	Any answer choice that says "P & I Clause of the 14th A" > WRONG!

			1.	BUT P & I of ART. IV (which prohibits discrim. by states against out-of-state citizens) CAN be a valid answer.

		F.	On 14th A DP claim, P does not prevail b/c:

			1.	It is a privilege and not a right OR a right and not a privilege > WRONG

				a.	TODAY'S TERMS ARE: entitlement and expectation.

		G.	Ex post facto laws apply to civil cases > WRONG!

			1.	They only apply to criminal cases.

		H.	The state stat. is Uncon. b/c it puts a BURDEN on commerce > WRONG!

			1.	It must be an UNDUE or IMPERMISSIBLE BURDEN on commerce for the state stat. to be Uncon.

		I.	"Repub. form of govt." > WRONG!



	III.	LIST OF ALMOST ALWAYS WRONG ANSWERS: (only choose if convinced that other 3 are wrong)

		A.	Answer of "Contract Clause" > ALMOST ALWAYS WRONG!

			1.	It only applies to interference w/already existing Ks.

		B.	Answer of "Political Q" > ALMOST ALWAYS WRONG!





�seq level0 \*ROMAN�I�.	POWERS OF FEDERAL GOVERNMENT (3 BRANCHES: JUDICIARY, EXECUTIVE, LEGISLATIVE)



	�seq level1 \*ALPHABETIC�A�.	JUDICIAL POWER



		�seq level2 \*arabic�1�.	"CASE AND CONTROVERSY": Fed. cts. decide ACTUAL CASES or CONTROVERSIES.



			�seq level3 \*alphabetic�a�.	NO ADVISORY OPINIONS

				(�seq level4 \*arabic�1�)	An advisory opinion is a declaration about the constitutionality of a proposed statute > ct. will not decide this.





					(�seq level5 \*alphabetic�a�)	BAR FP:	A stat. gives fed. cts. juris. over certain Qs (ie. claims against for. govts.).  BUT the stat. only gives effect to the ct. judgment reached IF an executive officer certifies it as fair or reasonable > this stat. is UNCON. b/c the fed. ct is NOT DECIDING ANYTHING.  It is only making a recommendation.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	FOCUS ON 3 TOPICS of "case and controversy" which concern matters of TIMING AND PRESENTATION, NOT MERITS:

				(�seq level4 \*arabic�1�)	RIPENESS

					(�seq level5 \*alphabetic�a�)	RULE:	MUST SHOW ACTUAL HARM OR IMMEDIATE THREAT OF HARM.

						�seq level6 \*roman�i�)	Ct. will NOT decide remotely possib. Qs.

						�seq level6 \*roman�ii�)	ie. There is a stat. which prohibits casting postal workers in bad light.  It is never enforced.  X wants to put on a farce about postal workers, but wants injunction from ct. against prosecution under the stat.  NO RIPENESS B/C DEAD LETTER LAW (never enforced).

						�seq level6 \*roman�iii�)	ie. Suppose now that the U.S. atty threatens to prosecute X > NOW IMMEDIATE THREAT OF ACTUAL HARM > RIPENESS.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	RULE:	WHEN A PIECE OF LEGIS. HAS NOT YET BEEN PASSED, YOU CANNOT GET A DECISION ON ITS CONSTITUTIONALITY  FROM AN FED. CT., INC. THE S.CT.

						�seq level6 \*roman�i�)	This is true, even if the legis. is sure to pass and that it will eventually hurt the P > the S.Ct. CANNOT come to the rescue.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 �	MOOTNESS

					(�seq level5 \*alphabetic�a�)	Moot cases are:

						�seq level6 \*roman�i�)	OVERRIPE.

						�seq level6 \*roman�ii�)	DISMISSED AT TRIAL if issue becomes moot during the trial..

						�seq level6 \*roman�iii�)	If issue moot during APPEAL, JUDGMENT BELOW IS VACATED and the APPEAL DISMISSED.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	EXCEPTION:

						�seq level6 \*roman�i�)	CONTROVERSIES CAPABLE OF REPETITION YET EVADING REVIEW

							�seq level7 \*alphabetic�a�)	Such controversies are NOT MOOT (even though they look moot).

							�seq level7 \*alphabetic�b�)	They usu. involve issues W/AN INTERNAL TIME LIMIT (issues that will not last long enough for the judicial system to decide them).

								ie. restrictions on abortion (ltd. by short length of pregnancy > yet not moot b/c otherwise would never be judicially resolved).

								ie. class actions -- the controversy cannot be moot as long as it remains alive as to any of the class members.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	STANDING

					(�seq level5 \*alphabetic�a�)	REQTS.: INJURY + CAUSATION (D caused it) + CT. REDRESS/REMEDY (ct. can give relief)



					(�seq level5 \*alphabetic�b�)	FOCUS ON "INJURY":

						�seq level6 \*roman�i�)	MUST be CONCRETE INJURY TO YOUR RTS.: lost $, lost freedom of travel, etc.

						�seq level6 \*roman�ii�)	Past or Future.

						�seq level6 \*roman�iii�)	3 THINGS are NOT INJURY:

							�seq level7 \*alphabetic�a�)	Mere ideological objection (ie. b/c X doesn't like the govt. action)







							�seq level7 \*alphabetic�b�)	Injury to someone else (must be your rights that are injured).

									EXCEPTION: You can raise someone else's rt. IF you and that 3rd party are PARTIES TO A TRANSACTION.  ie. Doctor who wants to provide abortion can raise the rts. of women to have an abortion.  ie.  Beer seller may raise the rts. of beer buyers.  ie. Alien who wants to speak may raise the rts. of Americans who want to listen.

							�seq level7 \*alphabetic�c�)	Merely being a tax payer does not give standing to challenge govt. expenditures.  (Can only challenge your TAX LIAB. > CONCRETE INJURY)

							

								NY LAW: Tax payer MAY challenge govt. expenditures.



				(�seq level4 \*arabic�4�)�seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	P MUST ESTAB. STATE ACTION OR GOVT. ACTION TO HAVE A CONSTITUTIONAL CLAIM.

					(�seq level5 \*alphabetic�a�)	Usu. the nexus b/n D and the state is that D is operating under state license.

					(�seq level5 \*alphabetic�b�)	RULE OF THUMB (ROT): LICENSING AND ACTIVITY, OR RECEIPT OF GOVT. FUNDS, OR BOTH, DO NOT BY THEMSELVES, RAISE STATE ACTION.

						�seq level6 \*roman�i�)	BAR TIP:	When Q is on this issue and you conclude NO state action, it will always be the BEST REASON for D to win or P to lose.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	"ADEQUATE AND INDEPENDENT STATE GROUNDS"



			�seq level3 \*alphabetic�a�.	SCOPE: Limits S.Ct. review of STATE CT. judgments, NOT fed. ct. judgments.

			�seq level3 \*alphabetic�b�.	RULES:

				(�seq level4 \*arabic�1�)	S.Ct. WILL REVIEW A STATE CT. J ONLY IF the state ct. decision TURNED ON (was controlled by) A FEDERAL GROUND.

				(�seq level4 \*arabic�2�)	In other words, the S.Ct. will REFUSE JURIS. IF there is an ADEQUATE AND INDEPENDENT STATE GROUND for the state ct.'s decision. (= State ct. case was NOT controlled by a fed. issue)

					(�seq level5 \*alphabetic�a�)	"ADEQUATE": WHEN A STATE LAW GROUND IS ADEQUATE, IT IS DISPOSITIVE.

					(�seq level5 \*alphabetic�b�)	"INDEPENDENT": When STATE GROUND NOT INDEP. OF A FED. GROUND. (ie. state con. provs. are READ TO INCORP. OR FOLLOW A FED. LAW OR ISSUE), THE STATE LAW IS NOT AN INDEP. GROUND, AND THE S.CT. MAY REVIEW THE UNDERLYING FED. ISSUE, LAW OR Q.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	If STATE CT. DECISION UNCLEAR AS TO THE ACTUAL GROUNDS OF DECISION (whether state or fed.), S. CT. MAY HEAR (REVIEW) THE FED. Q INVOLVED.

				(�seq level4 \*arabic�4�)	GENERAL RULE OF THUMB:

					(�seq level5 \*alphabetic�a�)	The civil liberty provs. of the Fed. Con. (EP, DP, 1st A, etc.) are a FLOOR (A MINIMUM), NOT A CEILING to what state law can require or prohibit.

						�seq level6 \*roman�i�)	A state can never give less than the fed. Con. requires.  If it does, it has viol. fed. rts.

						�seq level6 \*roman�ii�)	BUT a state ct. construing state law can give or forbid more than is required.

							�seq level7 \*alphabetic�a�)	ie. TX ct. can give more EP under the TX Con. that is called for in the Fed. Con.







			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	BAR FP: TX financed pub. educ. w/local taxes.  Some districts were more wealthy than others.  X challenged the TX law in fed. ct. on EP grounds.  Fed. ct. held it to be Con.  Then, next year, same case was brought in TX state court and was struck down under an interpret. of the TX STATE CON. (as a matter of state law).  What will S.Ct. do on appeal?  It will NOT REVIEW IT AT ALL b/c the state ct. decision did not turn on fed. law.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	POLITICAL QUESTIONS



			�seq level3 \*alphabetic�a�.	DEF.: Even though there is a dispute:

				(�seq level4 \*arabic�1�)	The Con. gives authority to another branch of the govt. to decide it; OR

				(�seq level4 \*arabic�2�)	It is a Q that is inherently incapable of being decided -- a ct. will not decide b/c it is NOT JUSTICIABLE (BEYOND JUDICIAL COMPETENCE).

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	There are very few pol. Qs > LIST:

				(�seq level4 \*arabic�1�)	"REPUBLICAN FORM OF GOVT." CLAUSE

					(�seq level5 \*alphabetic�a�)	B/c it cannot be enforced in a ct. of law (non-justiciable), the provision is meaningless.

					(�seq level5 \*alphabetic�b�)	BAR TIP: Hence, this clause is a WORST PICK on a MS MC Q (it is never the right answer).

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	TRUE MILITARY COMMANDS AND FOREIGN AFFAIRS DECISIONS. ie. Whether the Pres. fires a general or recalls and ambassador.

				(�seq level4 \*arabic�3�)	SEATING (ACCEPTANCE) OF DELEGATES AT A NAT'L CONVENTION  ie. whether a group of delegates was lawfully selected by their state to be at the convention.

				(�seq level4 \*arabic�4�)	SENATE'S POWER TO TRY IMPEACHMENT

					(�seq level5 \*alphabetic�a�)	The Senate's procedures for trying impeach. and who they impeach > pol. Qs.



		�seq level2 \*arabic�4�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	11TH AMENDMENT



			�seq level3 \*alphabetic�a�.	TEXT:	NO ONE other than the U.S. or another state CAN SUE A STATE FOR DAMAGES IN FED. CT. UNLESS that state CONSENTS TO BE SUED OR the CONG. EXPRESSLY SAYS SO.

			�seq level3 \*alphabetic�b�.	SCOPE:

				(�seq level4 \*arabic�1�)	SUING A STATE FOR $ DAMAGES IN FED. CT.:

					(�seq level5 \*alphabetic�a�)	It PROTECTS STATES AND STATE AGENCIES, NOT LOCAL GOVTS.

						�seq level6 \*roman�i�)	It is the ONLY example of a Con. rule or clause that applies to states and not cities (everything else applies to states, counties, cities, etc.).

						�seq level6 \*roman�ii�)	It BARS DAMAGE ACTIONS (getting $ from state treasury) BY CITIZENS AGAINST STATES.

						�seq level6 \*roman�iii�)	It PERMITS CITIZENS TO SUE STATE FOR INJUNCTIVE OR DECLARATORY RELIEF IF P NAMES A STATE OFFICER. (RULE OF PLEADING)

							�seq level7 \*alphabetic�a�)	ie. sue atty-general by name.

							�seq level7 \*alphabetic�b�)	ie. to close a prison, sue the warden by name.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 ��seq level7 \h \r0 �	It APPLIES ONLY TO FED. CTS. (NOT STATE CTS.)

						�seq level6 \*roman�i�)	If CASE IS BROUGHT IN STATE CT. FOR $ DAMAGES, the state is protected against suit by the doctrine of STATE SOVEREIGN IMMUNITY, UNLESS the state agrees to be sued.

						�seq level6 \*roman�ii�)	HOWEVER, if an action for $ damages is BROUGHT AGAINST A STATE (ie. NY) IN THE COURT OF ANOTHER STATE (ie. NJ) AND THAT CT. HAS JURIS., THEN the CASE MAY BE LITIG. B/C:

							�seq level7 \*alphabetic�a�)	No 11th Amend. immunity b/c not in fed. ct.

							�seq level7 \*alphabetic�b�)	No State Sovereign Immunity b/c not in NY ct.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	STATE CONSENT OR CONGRESSIONAL AUTHORIZATION:

					(�seq level5 \*alphabetic�a�)	Requires that CONSENT OR AUTHORIZATION BE STATED EXPRESSLY (w/unmistakeable clarity).

					(�seq level5 \*alphabetic�b�)	If any doubt as to Cong. intention, CANNOT SUE FOR $ DAMAGES.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	LEGISLATIVE POWER



		�seq level2 \*arabic�1�.	GENERAL:

			�seq level3 \*alphabetic�a�.	THEORY:

				(�seq level4 \*arabic�1�)	FED. GOVT. IS A GOVT. OF LTD. POWERS.

					(�seq level5 \*alphabetic�a�)	It only has certain ENUMERATED POWERS.

					(�seq level5 \*alphabetic�b�)	All OTHER POWERS are RESERVED TO THE STATES.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	FACT:

				(�seq level4 \*arabic�1�)	FED. GOVT. CAN DO ANYTHING AS LONG AS it does NOT VIOL. THE BILL OF RIGHTS (B/R).

					(�seq level5 \*alphabetic�a�)	ALL FED. STATS. ARE W/I FED. POWER.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 �	BAR TIPS:

				(�seq level4 \*arabic�1�)	Easy Bar Qs:

					(�seq level5 \*alphabetic�a�)	The Q gives a fed. stat. and asks you w/i WHICH FED. POWER.

						�seq level6 \*roman�i�)	ie. Power to raise armies comes from the WAR POWER.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	3 MOST COMMONLY TESTED POWERS:

						�seq level6 \*roman�i�)	TAXING

							�seq level7 \*alphabetic�a�)	If tax in FP, choose taxing power.

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	SPENDING

							�seq level7 \*alphabetic�a�)	If ANY fed. money, appropriations, grants, etc. are in FP, choose spending power.

						�seq level6 \*roman�iii�)�seq level7 \h \r0 �	COMMERCE

							�seq level7 \*alphabetic�a�)	Choose commerce power as catch-all for any other govt. actions.

								ie. Law that speed limit is only 55 m.p.h. > since no taxing or spending involved, must be commerce power.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 � BAR TIP:	Worst Pick: Never say that any act of Cong. is based on power to promote general welfare.

					(�seq level5 \*alphabetic�a�)	There is NO SUCH POWER (it is in the Preamble, not the enumerated powers).

					(�seq level5 \*alphabetic�b�)	Thus, if Q discusses the hypo. "Promote the General Welfare Act," that Act is probably based on the COMMERCE POWER.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	If Q says "COMPREHENSIVE" legis., chances are Cong. has PREEMPTED that field.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 �	NECESSARY AND PROPER "POWER"



			�seq level3 \*alphabetic�a�.	DEF.:	Cong. has the power to make all laws nec. and proper (approp.) for executing ANY power granted to ANY branch of the fed. govt.

			�seq level3 \*alphabetic�b�.	BAR TIP:	This clause standing alone CANNOT support a fed. law.  It must be used IN CONJUNCTION w/another fed. power.  Thus, "NEC. & PROPER CLAUSE" ANSWER IS ALWAYS WRONG, UNLESS linked w/another power.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	TAXING POWER



			�seq level3 \*alphabetic�a�.	Cong. has the power to tax.

			�seq level3 \*alphabetic�b�.	Most taxes will be UPHELD, IF:

				(�seq level4 \*arabic�1�)	They BEAR SOME REASON. RELAT. TO REVENUE PROD., OR

				(�seq level4 \*arabic�2�)	If Cong. has the POWER TO REGULATE the activity taxed.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	Neither Cong. nor the states may tax exports to for. countries.



		�seq level2 \*arabic�4�.�seq level3 \h \r0 �	SPENDING POWER



			�seq level3 \*alphabetic�a�.	DEF.:	Spending may be for ANY PUBLIC PURP.

			�seq level3 \*alphabetic�b�.	BAR TIP:

				(�seq level4 \*arabic�1�)	The fed. govt. may tax and spend for the general welfare, BUT it may NOT legis. for the general welfare.

				(�seq level4 \*arabic�2�)	NONSPENDING REGS. CANNOT BE SUPPORTED BY THE GENERAL WELFARE CLAUSE.



		�seq level2 \*arabic�5�.�seq level3 \h \r0 ��seq level4 \h \r0 �	COMMERCE CLAUSE

			�seq level3 \*alphabetic�a�.	SCOPE:

				(�seq level4 \*arabic�1�) Indiv. rts. are the only limit on Cong. power.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	RULE:

				(�seq level4 \*arabic�1�)	CONG. CAN DO ANYTHING THAT HAS AN EFFECT ON INTERSTATE COMMERCE (IC).

					(�seq level5 \*alphabetic�a�)	ie. Fed. law limiting amt. of wheat that can be grown.  Farmer exceeds max. set on wheat, but argues that excess is for his own consumption > DOES NOT MATTER B/C EFFECT ON IC.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 �	TEST: Whether activity has effect on IC:

				(�seq level4 \*arabic�1�)	Does the activity affect IC IF 100 MILLION PEOPLE DID IT AT ONCE?

			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 �	EXCEPTION:

				(�seq level4 \*arabic�1�)	Cong. CANNOT FORCE A STATE TO ADOPT OR ENFORCE A REGULATORY PROGRAM.

					(�seq level5 \*alphabetic�a�)	Cong. can adopt its own regulatory program that does the same thing.

					(�seq level5 \*alphabetic�b�)	Cong. CAN BRIBE the state to adopt a regulatory program.

						�seq level6 \*roman�i�)	ie. Giving a grant to a state, but making it CONDITIONAL ON THE PROG. MEETING FED. REQTS.



		�seq level2 \*arabic�6�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	WAR AND RELATED POWERS



			�seq level3 \*alphabetic�a�.	DEF.: Cong. has the power to:

				(�seq level4 \*arabic�1�)	Declare war.

				(�seq level4 \*arabic�2�)	Raise and support armies.

				(�seq level4 \*arabic�3�)	Provide for and maintain a navy.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	Econ. reg. during war has been upheld.

			�seq level3 \*alphabetic�c�.	MILITARY CTS. & TRIBUNALS:

				(�seq level4 \*arabic�1�)	Cong. may make rules for the govt. and reg. of the armed forces.

					(�seq level5 \*alphabetic�a�)	Judicial Review:	Reg. fed. (or state) cts. may not review court-martial proceedings.

					(�seq level5 \*alphabetic�b�)	Enemy civilians and soldiers may be tried by mil. cts.

					(�seq level5 \*alphabetic�c�)	Mil. cts. have juris. over ALL OFFENSES committed by American soldiers who are soldiers at both the time of the offense AND when charged.



		�seq level2 \*arabic�7�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	INVESTIGATORY POWER



			�seq level3 \*alphabetic�a�.	DEF.:	This power is implied, and investigation MUST be expressly or impliedly authorized by the approp. Cong. house.

			�seq level3 \*alphabetic�b�.	WITNESSES HAVE THE FOLLOWING RTS.:

				(�seq level4 \*arabic�1�)	5th A unless immunity is granted.

				(�seq level4 \*arabic�2�)	Only relevant questions need be answerd.

				(�seq level4 \*arabic�3�)	Procedural DP is applic. by congressional rule (not clear if Con. requires it).



		�seq level2 \*arabic�8�.�seq level3 \h \r0 ��seq level4 \h \r0 �	NO FEDERAL POLICE POWER (except in Wash., D.C.)



		�seq level2 \*arabic�9�.	BANKRUPTCY POWER



			�seq level3 \*alphabetic�a�.	Cong.'s power to estab. uniform rules for bankruptcy is NONEXCLUSIVE; states may legis. AS LONG AS their laws do not conflict w/fed. law.



		�seq level2 \*arabic�10�.�seq level3 \h \r0 �	POSTAL POWER



			�seq level3 \*alphabetic�a�.	This power is EXCLUSIVE.

			�seq level3 \*alphabetic�b�.	Cong. may validly classify and place reason. restrictions on use of the mails, BUT may not deprive any citizen or group of citizens the general mail "privilege."



		�seq level2 \*arabic�11�.�seq level3 \h \r0 �	POWER OVER CITIZENSHIP



			�seq level3 \*alphabetic�a�.	Cong. may estab. uniform rules of naturalization.

			�seq level3 \*alphabetic�b�.	EXCLUSION OF ALIENS:

				(�seq level4 \*arabic�1�)	Summary exclusion of aliens seeking admission is permitted.

				(�seq level4 \*arabic�2�)	Lawfully resident aliens are ENTITLED to NOTICE and a HEARING as PREREQUISITE TO DEPORTATION.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	NATURALIZATION AND DENATURALIZATION:

				(�seq level4 \*arabic�1�)	Cong. has EXCLUSIVE power here.

				(�seq level4 \*arabic�2�)	HOWEVER, Cong. may NOT take away the citizenship of any citizen -- native born or naturalized -- w/o his consent.

				(�seq level4 \*arabic�3�)	Where a fed. agency tries to deny a fed. benefit to resident aliens, there must be a clear delegation of power.



		�seq level2 \*arabic�12�.�seq level3 \h \r0 ��seq level4 \h \r0 �	ADMIRALTY POWER: Plenary and exclusive UNLESS Cong. leaves it to state juris.



		�seq level2 \*arabic�13�.	POWER TO COIN MONEY AND FIX WEIGHTS AND MEASURES



		�seq level2 \*arabic�14�.	PATENT/COPYRIGHT POWER



		�seq level2 \*arabic�15�.	13TH AMENDMENT

			�seq level3 \*alphabetic�a�.	POWER:

				(�seq level4 \*arabic�1�)	Eliminates slavery.

				(�seq level4 \*arabic�2�)	Gives Cong. the POWER TO LEGISLATE AGAINST RACIAL DISCRIM. (BOTH PUBLIC AND PRIVATE).



		�seq level2 \*arabic�16�.�seq level3 \h \r0 ��seq level4 \h \r0 �	SPEECH OR DEBATE CLAUSE

			�seq level3 \*alphabetic�a�.	PURP.: It is an EVIDENTIARY PRIVILEGE.

			�seq level3 \*alphabetic�b�.	RULE:

				(�seq level4 \*arabic�1�)	FEDERAL (not state) LEGISLATORS AND THEIR AIDES CAN NEVER BE PROSECUTED OR PUNISHED IN RELATION TO THEIR OFFICIAL ACTS.

					(�seq level5 \*alphabetic�a�)	Cannot introduce their official acts as evid.

					(�seq level5 \*alphabetic�b�)	Cannot try to prove their official acts in ct.





			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 �	TERMS OF RULE:

				(�seq level4 \*arabic�1�)	OFFICIAL ACTS:

					(�seq level5 \*alphabetic�a�)	They inc. the introduction of legis., voting on legis., a speech on the floor of the House or in Committee, etc.

					(�seq level5 \*alphabetic�b�)	BUT, DOES NOT COVER THEIR CRIMES.

						�seq level6 \*roman�i�)	ie. Suppose a senator gets $800k for his campaign in exchange for doing something (ie. a bribe) > NOT PROTECTED B/C THE CLAUSE DOES NOT GIVE FEDERAL LEGISLATORS THE POWER TO COMMIT CRIMES.

						�seq level6 \*roman�ii�)	Does NOT inc. anything said in a hotel room on videotape



		�seq level2 \*arabic�17�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	LEGISLATIVE VETO OF EXECUTIVE ACTIONS INVALID

			�seq level3 \*alphabetic�a�.	IT IS UNCON.:

				(�seq level4 \*arabic�1�)	Cong. may NOT reserve power to veto exec. decisions on a CASE-BY-CASE BASIS.

				(�seq level4 \*arabic�2�)	TO OVERRULE AN EXECUTIVE DECISION, CONG. MUST PASS A STATUTE.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	BAR TIP:

				(�seq level4 \*arabic�1�)	Recognizing a LEGIS. VETO PROV.:

					(�seq level5 \*alphabetic�a�)	ie. Q discusses a stat. that allows an executive officer to make a decision, but if Cong. or a Cong. committee does not like it, it can overturn the decision by a simple resolution > UNCON.



		�seq level2 \*arabic�18�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	DELEGATION OF LEGIS. POWER

			�seq level3 \*alphabetic�a�.	Cong. may delegate legis. power to the exec. or jud. branches AS LONG AS intelligible stds. are set AND the power is NOT uniquely confined to Cong. (ie. declare war, impeach).

			�seq level3 \*alphabetic�b�.	Cong. may NOT appoint members of a body w/admin. or enforcement powers.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 �	EXECUTIVE POWER



		�seq level2 \*arabic�1�.	GENERAL: The President MUST OBEY THE LAW (ie. stats., treaties, etc.).

			�seq level3 \*alphabetic�a�.	ie. IMPOUNDMENT NOT ALLOWED: If Cong. unambiguously says that certain $ will be spent on a program, the President MUST SPEND IT > CANNOT IMPOUND IT.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	3 EXCLUSIVELY EXECUTIVE POWERS:

			�seq level3 \*alphabetic�a�.	POWER TO PROSECUTE

				(�seq level4 \*arabic�1�)	Cong. may NOT order the crim. prosecution of anyone or choose the prosecutor > ONLY THE PRES. MAY DO SO.

				(�seq level4 \*arabic�2�)	HOWEVER: Under Special Prosecutor law, the prosecutor will be appointed by the ct. if D is a high, executive officer.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	POWER TO PARDON

				(�seq level4 \*arabic�1�)	The Pres. MAY PARDON ANYONE > No Cong. control.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	POWER TO HIRE AND FIRE EXECUTIVE OFFICERS

				(�seq level4 \*arabic�1�)	CONG. MAY NOT PASS A RESOLUTION FIRING a member of the EXEC. BRANCH.

				(�seq level4 \*arabic�2�)	HOWEVER, Cong. MAY IMPEACH a senior executive officer.

					(�seq level5 \*alphabetic�a�)	EXECUTIVE OFFICER:

						�seq level6 \*roman�i�)	DEF.: ANYONE who ACTS on BEHALF of the U.S. GOVT.  ie. Visa or permit giver, etc.

						�seq level6 \*roman�ii�)	EXCLUDES:

							�seq level7 \*alphabetic�a�)	Cong. staff members and Cong. workers who perform functions of staff.  ie. people who advise, monitor, audit, inspect, etc.  > CAN BE HIRED OR FIRED BY CONG.

							�seq level7 \*alphabetic�b�)	HOWEVER, CONG. CANNOT GIVE EXEC. POWER to anyone it can hire and fire.

							�seq level7 \*alphabetic�c�)	BAR TIP: Q will state that a certain officer is under the control of the legis. branch, and Cong. passes a law saying that this legis. officer now can make decisions X, Y, and Z > BE CAREFUL > PROBABLY UNCON.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	VETO POWER

			�seq level3 \*alphabetic�a�.	Veto may be overridden by a 2/3 vote of each house of Cong.

			�seq level3 \*alphabetic�b�.	POCKET VETO:

				(�seq level4 \*arabic�1�)	Pres. has 10 days to exercise a pocket veto.

				(�seq level4 \*arabic�2�)	If he fails to do so w/i that time, the bill is AUTOMATICALLY VETOED IF Cong. is not in session > POCKET VETO.

				(�seq level4 \*arabic�3�)	If Cong. is in session, the bill becomes a law.



		�seq level2 \*arabic�4�.�seq level3 \h \r0 ��seq level4 \h \r0 �	EXECUTIVE PRIVILEGE

			�seq level3 \*alphabetic�a�.	TEST: Subject to a BALANCING TEST (needs of one branch against the needs of another).

			�seq level3 \*alphabetic�b�.	BAR TIP: If Q on exec. priv., avoid answers that are phrased as categorical absolutes.



		�seq level2 \*arabic�5�.�seq level3 \h \r0 �	NO LEGISLATIVE POWER (w/o the authorization of Cong.)





�seq level0 \*ROMAN�II�.�seq level1 \h \r0 ��seq level2 \h \r0 �	THE FEDERAL SYSTEM



	�seq level1 \*ALPHABETIC�A�.	RELATIONSHIP OF FED. GOVT. TO THE STATES (RELATIONSHIP OF SUPERIORITY)



		�seq level2 \*arabic�1�.	RULES:

			�seq level3 \*alphabetic�a�.	ANY KIND OF VALID FED. LAW PREEMPTS (OVERRIDES) INCONSISTENT STATE LAW.

				(�seq level4 \*arabic�1�)	ANY VALID FED. LAW: CON., STAT., TREATY, EXEC. ORDER, EXEC. AGMT.

					(�seq level5 \*alphabetic�a�)	However:

						�seq level6 \*roman�i�)	An EXEC. AGMT. does NOT supersede a valid fed. stat.

						�seq level6 \*roman�ii�)	If a valid TREATY conflicts w/a valid fed. stat., the winner is the one that came last.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 �	HOWEVER, a STATE LAW MAY EXCEED FEDERALLY SET MINIMUM STDS.

				(�seq level4 \*arabic�3�)	BAR TIP: MS has preemption Qs: Q can give a fed. law and a state law and ask which one applies.

					(�seq level5 \*alphabetic�a�)	Look at what they do and ask if they are incompatible.

						�seq level6 \*roman�i�)	ie. Fed. regulatory law of auto emissions sets 90% pure std. as a MIN. STD.  NJ passes a 85% pure std. > NJ law has NO EFFECT b/c it is incompatible.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	ie. Same fed. law but CA passes a 95% std. > CA law is GIVEN EFFECT b/c it is compatible.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	STATES CANNOT HAVE FOREIGN RELATIONS (only fed. govt. can)

			�seq level3 \*alphabetic�c�.	NO STATE REGULATION OR DIRECT TAXATION OF THE FED. GOVT. UNLESS CONG. CONSENTS.











	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 �	RELATIONSHIP BETWEEN THE STATES (STATE REGULATION OR TAXATION OF INTERSTATE COMMERCE)



		�seq level2 \*arabic�1�.	STATE REGULATION OF IC

			�seq level3 \*alphabetic�a�.	GENERAL OVERVIEW:

				(�seq level4 \*arabic�1�)	States MAY regulate IC.

				(�seq level4 \*arabic�2�)	BUT 2 LIMITS:

					(�seq level5 \*alphabetic�a�)	CLAUSE PROTECTING THE PRIVILEGES AND IMMUNITIES (P & Is) OF STATE CITIZENSHIP (ART. IV -- diff. and separate from 14th A P & I clause)

						�seq level6 \*roman�i�)	RULE:	Prohibits a state from discriminating AGAINST NON-RESIDENTS when a FUNDAMENTAL RIGHT is involved, UNLESS:

							�seq level7 \*alphabetic�a�)	There is a COMPELLING STATE INTEREST involved; OR

							�seq level7 \*alphabetic�b�)	There is a SUBSTANTIAL STATE INTEREST AND NO OTHER WAY OF DEALING W/THE PROB.

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	FUNDAMENTAL RT.:  For P & I Clause of Art. IV purps., ALL COMMERCIAL ACTIVITIES, INCLUDING EMP., are FRs.

						�seq level6 \*roman�iii�)	BAR TIP:	If the Q involves a classif. based on STATE RESIDENCE, then it always involves P & I of Art. IV.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	COMMERCE CLAUSE itself (Negative Commerce Clause)

						�seq level6 \*roman�i�)	2 PART TEST: Generally, 2 Ways a State law can be invalid under Commerce Clause:

							�seq level7 \*alphabetic�a�)	Does the state law discrim. against out-of-state interests (but see exceptions, infra.)?

									ie. Discrim. laws struck down routinely b/c the discrim. itself is the prob.

							�seq level7 \*alphabetic�b�)	If not, is the state law unduly burdensome? (local interest v. cost of compliance)

									ie. It takes an extreme case of undue burden to invalidate the state law.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	FOCUS ON "PRIVILEGES AND IMMUNITIES OF STATE CITIZENSHIP CLAUSE"

				(�seq level4 \*arabic�1�)	FORBIDS SERIOUS DISCRIM.

					(�seq level5 \*alphabetic�a�)	SERIOUS DISCRIM.: -- ie. discrim. w/respect to:

						�seq level6 \*roman�i�)	EMPLOYMENT:

							�seq level7 \*alphabetic�a�)	State or city CANNOT REQUIRE that a person LIVE there to be PRIVATELY EMPLOYED there.

									ie. Cannot require residency for being a member of the state bar.

							�seq level7 \*alphabetic�b�)	BUT: A state or city CAN require that PUBLIC EMPLOYEES (ie. working for the city) live there.  ie. 24-hour police

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 ��seq level7 \h \r0 �	NON-SERIOUS DISCRIM.

						�seq level6 \*roman�i�)	ie. RECREATION: Can charge out-of-state residents $10 and in-state residents $5 for a fishing license.

							�seq level7 \*alphabetic�a�)	BUT CANNOT do that for a COMMERCIAL fishing license b/c it constitutes employment and thus, serious discrim.



			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	FOCUS ON "COMMERCE CLAUSE" (*3-4 Qs on MS Bar)



				(�seq level4 \*arabic�1�)	RULE: A STATE CAN REGULATE COMMERCE IN THE ABSENCE OF FED. ACTION, W/I LIMITATIONS.



					(�seq level5 \*alphabetic�a�)	2 THINGS THE STATE CAN DO IN REGULATING COMMERCE:

						�seq level6 \*roman�i�)	State can always restrict its subsidies to its own residents.

							�seq level7 \*alphabetic�a�)	ie. welfare benefit can require residency.

							�seq level7 \*alphabetic�b�)	ie. in-state tuition is a subsidy b/c getting educ. below cost, and thus, can requrie residency.

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	State, as buyer or seller of goods (not as a law-giver), can buy or sell from whomever it wishes to.

							�seq level7 \*alphabetic�a�)	ie. NY can buy public school desks from a NY desk maker. 

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 ��seq level7 \h \r0 �	2 THINGS THE STATE CANNOT DO IN REGULATING COMMERCE:

						�seq level6 \*roman�i�)	In all cases (other than subsidies, and state as buyer and seller), a state MAY NOT DISCRIM. AGAINST OUT-OF-STATE (O-O-S) INTERESTS.

							�seq level7 \*alphabetic�a�)	ie. Forbidding O-O-S sellers from doing business in state is UNCON.

							�seq level7 \*alphabetic�b�)	ie. Taxing O-O-S buyers more for buying products in-state is UNCON.

							�seq level7 \*alphabetic�c�)	EXCEPTION: When the O-O-S goods have SOME DANGER that the in-state goods do not have, the state MAY DISCRIM.

									ie. O-O-S fruits that have parasites that CA in-state fruits do no > may exclude the O-O-S prods.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	RULE: UNDULY BURDENSOME STATE REG. OF COMMERCE IS NOT ALLOWED.

					(�seq level5 \*alphabetic�a�)	BALANCING TEST: Balance local interest and the cost of compliance (w/the state stat.)

						�seq level6 \*roman�i�)	If local interest minimal and cost of compliance is high > state stat. INVALID.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 ��seq level6 \h \r0 �	BAR TIP:

					(�seq level5 \*alphabetic�a�)	If stat. challenged under the Commerce Clause is FEDERAL, IT WILL BE UPHELD UNLESS IT VIOL. A RT. IN THE CON.

					(�seq level5 \*alphabetic�b�)	A STATE CAN PASS LAWS pursuant to their police power that IMPACT ON COMMERCE IF:

						�seq level6 \*roman�i�)	NO CONFLICT W/VALID FED. STAT.;  OR

						�seq level6 \*roman�ii�)	CONG. HAS NOT PREEMPTED THE FIELD; OR

						�seq level6 \*roman�iii�)	STATE STAT. DOES NOT PLACE UNDUE BURDEN OR IMPERMISSIBLE RESTRAINT ON CONG.



			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	WHAT HAPPENS IF CONG. CONSENTS TO OR AUTHORIZES STATES TO DISCRIM. OR REG. COMMERCE?



				(�seq level4 \*arabic�1�)	IF CONG. AUTHORIZES STATE REG. OF COMMERCE, NOTHING THAT STATE DOES WILL VIOL. THE COMMERCE CLAUSE. ie. Cong. has released the regulation of insurance and banking. to the states.

					(�seq level5 \*alphabetic�a�)	BUT: If the state stat. is SO BAD that it FAILS THE RATIONAL RELATIONSHIP TEST, it might VIOL. EP.



			�seq level3 \*alphabetic�e�.�seq level4 \h \r0 ��seq level5 \h \r0 �	21ST AMENDMENT (repealed Prohibition)



				(�seq level4 \*arabic�1�)	It is NOT a FED. POWER, BUT a STATE POWER.

					(�seq level5 \*alphabetic�a�)	ie. When Cong. raised the drinking age to 21, it did NOT simply pass a stat. > IT BRIBED THE STATES to raise the state drinking age by giving them fed. highway funds.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	The amend. gave the states the power to regulate alcohol in-state (w/i state borders).

					(�seq level5 \*alphabetic�a�)	BUT: A state CANNOT forbid the transportation for shipment of liquor through the state.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	POWER OF STATES TO TAX I.C. (Usu. 1 or 2 Qs on Bar; need not know borderline cases; focu on gen. rules)



			�seq level3 \*alphabetic�a�.	SALES TAX

				(�seq level4 \*arabic�1�)	Tax collected by seller.

				(�seq level4 \*arabic�2�)	State CANNOT impose sales tax on O-O-S SELLER UNLESS there is a SUBSTANTIAL NEXUS B/N THE SELLER AND THE STATE, OR CONG. CONSENTS.

					(�seq level5 \*alphabetic�a�)	ie. O-O-S seller sending catalogs is not enough.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	State CAN impose tax on the BUYER W/I THE STATE.

					(�seq level5 \*alphabetic�a�)	Tax collected directly from the purchaser.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	AD VALOREM TAX

				(�seq level4 \*arabic�1�)	DEF.: Taxation of personal prop.

					(�seq level5 \*alphabetic�a�)	2 TYPES OF PERSONAL PROP.:

						�seq level6 \*roman�i�)	COMMODITIES IN IC.

							�seq level7 \*alphabetic�a�)	DEF.: Goods made in one state and shipped to another.

							�seq level7 \*alphabetic�b�)	RULE:	Pay the full value to EVERY STATE WHERE GOODS ARE STOPPED FOR A BUSINESS PURP.

									ie. So wherever X (maker and transporter of skates) makes a bus. related stop (NOT just driving through), it is a tax day in that state and that state's tax must be paid.

									ie. TAX DAY inc. state of manu., destination state for sale, and any other state stop for a bus. purp.

							�seq level7 \*alphabetic�c�)	TAX DAY: Every state taxes goods w/i its borders on tax day

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	INSTRUMENTALITIES OF IC. (ie. trucks, planes, trains, etc.)

							�seq level7 \*alphabetic�a�)	State tax of instrumentalities is based on APPORTIONMENT AMONG THE STATES.



							�seq level7 \*alphabetic�b�)	APPORTIONMENT: EACH STATE can TAX ONLY A FRACTION of the value, depending on the shipper's or bus.'s amt. of the use of that state.



			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	STATE TAXATION OF FED. GOVT.

				(�seq level4 \*arabic�1�)	RULES:

					(�seq level5 \*alphabetic�a�)	A state CANNOT tax fed. Govt. OR any of its agencies UNLESS the fed. govt. consents.

					(�seq level5 \*alphabetic�b�)	A state CAN tax a private entity EVEN IF the tax INDIRECTLY BURDENS THE FED. GOVT., AS LONG AS THE TAX IS:

						�seq level6 \*roman�i�)	NOT DISCRIM., AND

						�seq level6 \*roman�ii�)	NOT AN UNREASON. BURDEN ON THE FED. GOVT. 





�seq level0 \*ROMAN�III�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �		INDIVIDUAL RIGHTS



	�seq level1 \*ALPHABETIC�A�.	STATE ACTION

		�seq level2 \*arabic�1�.	BACKGROUND:

			�seq level3 \*alphabetic�a�.	MOST PROVS. OF THE BILL OF RTS. (B/R) today APPLY TO STATE AND LOCAL GOVTS. VIA THE 14TH AMEND. (Entire B/R applies to the fed. govt.)

			�seq level3 \*alphabetic�b�.	The 14th Amend. contains the reqt. of state action, used to enforce all of the rights.

			�seq level3 \*alphabetic�c�.	THUS, VIRTUALLY ALL CON. RIGHTS REQUIRE STATE ACTION.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	DEF.:

			�seq level3 \*alphabetic�a�.	State action is GOVT. ACTION (STATE OR LOCAL).

				(�seq level4 \*arabic�1�)	ie. Local inc. municipal and county.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	When govt. acts directly > STATE ACTION.

			�seq level3 \*alphabetic�c�.	When purely a private action > NO STATE ACTION.

			�seq level3 \*alphabetic�d�.	When govt. acts mixed w/private acts > CLOSE CALL.

				(�seq level4 \*arabic�1�)	BAR TIP: You must be able to recog. state action when it arises.

		�seq level2 \*arabic�3�.�seq level3 \h \r0 ��seq level4 \h \r0 �	APPLICATION:

			�seq level3 \*alphabetic�a�.	RACIAL DISCRIM.:

				(�seq level4 \*arabic�1�)	RULE: Govt. CANNOT encourage, facilitate or profit from private discrim.

					(�seq level5 \*alphabetic�a�)	The Con. is satis. if the GOVT. ACTS NEUTRALLY AND EVEN-HANDEDLY.

						�seq level6 \*roman�i�)	ie. Suppose NYC has rule that Republicans may not use Central Park > STATE ACTION.

						�seq level6 \*roman�ii�)	ie. Suppose X owns land and wants to exclude Republicans from it > NO STATE ACTION.

						�seq level6 \*roman�iii�)	ie. Suppose X invited Democrats only to his house and some Republicans come and refuse to leave when asked to do so.  X has them arrested for trespass.  Police come and take them away.  State Action?

							�seq level7 \*alphabetic�a�)	NO, NOT STATE ACTION b/c the state or city govt. enforces trespass laws against all people regardless of race, creed, etc. and protects people's prop., no matter the race, creed, etc.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	HENCE, RULE FOR CLOSE CASES IS: SO LONG AS THE GOVT. PROTECTS EVERYONE'S RIGHTS EQUALLY, THERE IS NO STATE ACTION.

		�seq level2 \*arabic�4�.�seq level3 \h \r0 ��seq level4 \h \r0 �	DO NOT CONFUSE STATE ACTION W/ANTI-DISCRIM. STATUTES (they are completely separate and diff.)

			�seq level3 \*alphabetic�a�.	MUST SHOW STATE ACTION TO PROVE CON. VIOL.

			�seq level3 \*alphabetic�b�.	BUT: STATE ACTION IS IRRELEVANT IF THERE IS AN ANTI-DISCRIM. STAT.

				(�seq level4 \*arabic�1�)	Legislatures can control what private parties do, not necessarily what states can do.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	ie. Is it UNCON. for a private co. to discrim. in its hiring?

				(�seq level4 \*arabic�1�)	No, not under the state action doctrine.

				(�seq level4 \*arabic�2�)	Yes, b/c of an anti-discrim. stat. (such as the 1964 Civil Rts. Act).



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	PROCEDURAL DUE PROCESS (**Highly probable to be on Bar)



		�seq level2 \*arabic�1�.	DEF.: Rt. to notice and hearings.



		�seq level2 \*arabic�2�.	OVERVIEW: 2 Qs (ask both, and in this order):

			�seq level3 \*alphabetic�a�.	IS LIFE, LIBERTY, OR PROP. BEING INTENTIONALLY (not accidentally) TAKEN?

				(�seq level4 \*arabic�1�)	LIFE: Death penalty requires notice and a hearing first.

				(�seq level4 \*arabic�2�)	LIBERTY:

					(�seq level5 \*alphabetic�a�)	Includes: (resulting in hearings)

						�seq level6 \*roman�i�)	Loss of it is being locked up or confined.

						�seq level6 \*roman�ii�)	Freedom from physical injury.

						�seq level6 \*roman�iii�)	Restriction of your actions.  ie. parole, probation.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	Does NOT include injury to reputation STANDING ALONE > don't get hearing.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	PROPERTY:

					(�seq level5 \*alphabetic�a�)	ie. house > if taken > get notice and a hearing.

					(�seq level5 \*alphabetic�b�)	ie. govt. job and govt. benefits > sometimes have a prop. interest which results in a hearing.





					(�seq level5 \*alphabetic�c�)	BAR TIP: Worst Pick Scenario:

						�seq level6 \*roman�i�)	Never say that the issue of prop. or any other Con.Law issue turns on a distinction b/n rights and privileges.

						�seq level6 \*roman�ii�)	The DISTINCTION TODAY is ENTITLEMENT v. EXPECTATION.

						�seq level6 \*roman�iii�)	RECOGNIZING ENTITLEMENTS:

							�seq level7 \*alphabetic�a�)	You are entitled to something (ie. govt. benefits) when the Q says so.

							�seq level7 \*alphabetic�b�)	Otherwise, you have a "MERE EXPECTATION."

						�seq level6 \*roman�iv�)�seq level7 \h \r0 �	ie. X is offered the county atty job "until they fire him."  X takes it and is fired 3 mos. later.

							�seq level7 \*alphabetic�a�)	NOT loss of life or liberty.

							�seq level7 \*alphabetic�b�)	NOT loss of prop. b/c he was told up front that it was emp. at will.

						�seq level6 \*roman�v�)�seq level7 \h \r0 �	ie. Same hypo. except emp. K said "for five years unless screw up."

							�seq level7 \*alphabetic�a�)	LOSS OF PROP. > Gets NOTICE and HEARING b/c had ENTITLEMENT to have the job for five yrs. and the prop. was taken away.

							�seq level7 \*alphabetic�b�)	Oral promise from state official would also raise ENTITLEMENT arg. 

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	IF SO, WHAT PROCESS IS DUE?

				(�seq level4 \*arabic�1�)	VARIABLE GUARANTEE: DP can mean none, a little, or a lot.

					(�seq level5 \*alphabetic�a�)	ie. Parent spanks child > No rt. to a hearing (but tort claim).

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	BALANCING TEST: GOVT. BALANCES 3 THINGS:

					(�seq level5 \*alphabetic�a�)	IMPORTANCE OF THE RIGHT,

					(�seq level5 \*alphabetic�b�)	THE VALUE OF THE PROCEDURE IN PROTECTING THAT RIGHT, AND

						�seq level6 \*roman�i�)	PROCEDURE: Any aspect of the procedure.  ie. notice, subpoena of Ws, evid., rt. to appeal, etc.  [ADD IN LIST FROM P. 50 OF OUTLINE]

					(�seq level5 \*alphabetic�c�)�seq level6 \h \r0 �	THE COST OF PROVIDING THE PROCEDURE.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	TIMING OF HEARING: Can the govt. act first and "hear" later?

					(�seq level5 \*alphabetic�a�)	PRE-DEPRIVATION HEARINGS are needed most of the time. ie. terminating welfare benefits.

					(�seq level5 \*alphabetic�b�)	POST-DEPRIVATION HEARINGS are suff. in many cases AS LONG AS they are PROMPT AND FAIR.

						�seq level6 \*roman�i�)	ie. When tenured (tenure = can only be fired for cause) public employee is discharged, that employee must have SOME OPPORTUNITY TO BE HEARD (need not be full trial).



		�seq level2 \*arabic�3�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	ACCESS TO COURTS BY INDIGENTS

			�seq level3 \*alphabetic�a�.	BACKGROUND:

				(�seq level4 \*arabic�1�)	There are filing fees for bringing some actions.

				(�seq level4 \*arabic�2�)	Q: Must you waive filing fees for indigents (poor people)?

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	TEST: (FOR KNOWING WHEN TO WAIVE FILING FEES FOR INDIGENTS)

				(�seq level4 \*arabic�1�)	MUST WAIVE FILING FEES WHEN CHARGING IT WOULD DENY A FUNDAMENTAL RIGHT.

					(�seq level5 \*alphabetic�a�)	2 CASES:

						�seq level6 \*roman�i�)	Marriage and divorce are fundamental rights > waive fee.

						�seq level6 \*roman�ii�)	Bankruptcy is not.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	TAKINGS CLAUSE (5th Amendment)



		�seq level2 \*arabic�1�.	RULE: PRIVATE PROP. CANNOT be TAKEN for PUB. USE W/O JUST COMPEN.

			�seq level3 \*alphabetic�a�.	PUB. USE: Anything the govt. wants to do.

			�seq level3 \*alphabetic�b�.	JUST COMPEN.: Fair mrkt. value at the time of the taking.

			�seq level3 \*alphabetic�c�.	TAKING:

				(�seq level4 \*arabic�1�)	DEF.:

					(�seq level5 \*alphabetic�a�)	A PHYSICAL OCCUPATION. (99% of the time)

						�seq level6 \*roman�i�)	If phys. occupation of tiny portion of prop. > still a taking but tiny compen.

						�seq level6 \*roman�ii�)	If govt. permits someone else to occupy your prop. > still a taking.



					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	NO VIABLE USE OF THE PROP. after the govt. reg. or act. (non-occupancy taking; 1% of the time)

						�seq level6 \*roman�i�)	There is no taking if the govt. leaves a viable use.

							�seq level7 \*alphabetic�a�)	Need not be BEST USE.

							�seq level7 \*alphabetic�b�)	Need not be MOST PROFITBLE USE.

							�seq level7 \*alphabetic�c�)	Need not be EXPECTED USE WHEN PROP. WAS BOUGHT.

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	ie. X bought two beachfront props. (for $900k) to build mansion.  City passed ordinance saying no permanent structures on the beach > THIS IS AN EXTREME CASE: NON-OCCUPANCY TAKING WHERE VALUE OF PROP. COMPLETELY DESTROYED AND DEPRIVED OF ANY VIABLE USE.





�seq level0 \*ROMAN�IV�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	14TH AMENDMENT: SUBSTANTIVE DUE PROCESS (DP) & EQUAL PROTECTION (EP) & PRIVILEGES AND IMMUNITIES (P & I)



	�seq level1 \*ALPHABETIC�A�.	OVERVIEW



		�seq level2 \*arabic�1�.	P & I of national citizenship means nothing today.

			�seq level3 \*alphabetic�a�.	BAR TIP: Worst Pick: if answer option is "P & I" > REJECT IT (unless Q is "what is worst arg.?")

			

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	DP: THERE ARE 2 DP CLAUSES

			�seq level3 \*alphabetic�a�.	5TH AMEND. DP: SCOPE: applies to nat'l govt.

			�seq level3 \*alphabetic�b�.	14TH AMEND. DP: SCOPE: applies to states and localities.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	EP: ONLY 1 EP CLAUSE (14TH AMEND.)

			�seq level3 \*alphabetic�a�.	SCOPE: Applies to states and localities.

				(�seq level4 \*arabic�1�)	Technically, does not apply to fed. govt.

				(�seq level4 \*arabic�2�)	BUT: the fed. govt. is still subject to its content, except that for the fed. govt. it is called 5TH AMEND. DP. > WHEN FED. GOVT. DOES SOMETHING THAT LOOKS LIKE IT VIOL. EP, IT HAS VIOL. 5TH AMEND. DP.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	EP used when a law:

				(�seq level4 \*arabic�1�)	Limits the rts. of some people but not others; OR

				(�seq level4 \*arabic�2�)	Treats two groups differently.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	BAR TIP:	When there is an EP attack in the Q, look for the answer that uses the right standard of review.



		�seq level2 \*arabic�4�.�seq level3 \h \r0 �	Both EP and DP have 3 STANDARDS OF REVIEW: (use precise buzz words on Bar)

			�seq level3 \*alphabetic�a�.	STRICT SCRUTINY (SS)

				(�seq level4 \*arabic�1�)	STD.: Is the law NECESSARY for a COMPELLING govt. interest?

					(�seq level5 \*alphabetic�a�)	Requires LEAST RESTRICTIVE MEANS ( = NO BETTER ALTERNATIVE): If you can show a better (less restrictive) alternative means for the govt. to reach its goal, then the govt. stat. in question was NOT NECESSARY.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	BURDEN: On govt. to show COMPELLING interest and that law was NECESSARY.

				(�seq level4 \*arabic�3�)	APPLIC.: SS applies whenever the law involves (both trigger SS):

					(�seq level5 \*alphabetic�a�)	SUSPECT CLASSIFICATION, or a

					(�seq level5 \*alphabetic�b�)	FUNDAMENTAL RIGHT (FR)

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	INTERMEDIATE SCRUTINY

				(�seq level4 \*arabic�1�)	STD.: Is the law SUBSTANTIALLY related to an IMPORTANT govt. interest?

				(�seq level4 \*arabic�2�)	BURDEN: Not clear but PROBABLY on govt.

				(�seq level4 \*arabic�3�)	APPLIC.: Applies to: (2 types of cases)

					(�seq level5 \*alphabetic�a�)	LEGITIMACY OF INFANT cases

					(�seq level5 \*alphabetic�b�)	GENDER cases

					(�seq level5 \*alphabetic�c�)	COMMERCIAL SPEECH cases

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 �	MERE RATIONALITY TEST (or RATIONAL RELATION TEST)

				(�seq level4 \*arabic�1�)	STD.: Is the law RATIONALLY related to a LEGITIMATE end of govt.?

				(�seq level4 \*arabic�2�)	BURDEN: On challenger to govt. law to show NO RAT'L RELAT. and NO LEGITIMATE end.

				(�seq level4 \*arabic�3�)	BAR TIP:	SAVING MONEY is NEVER a sufficient reason in and of itself to treat groups differently.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	FOCUS ON SUBSTANTIVE DUE PROCESS



		�seq level2 \*arabic�1�.	FUNDAMENTAL RIGHTS (FRs)

			�seq level3 \*alphabetic�a�.	GENERAL:

				(�seq level4 \*arabic�1�)	Both EP & DP have and protect the same FRs.

				(�seq level4 \*arabic�2�)	A law that violated a FR gets STRICT SCRUTINY.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 � LIST:

				(�seq level4 \*arabic�1�)	PRIVACY: ie. marriage/marriage dissolution, abortion

				(�seq level4 \*arabic�2�)	CONTRACEPTION

				(�seq level4 \*arabic�3�)	CERTAIN FAMILY RELATIONSHIPS

				(�seq level4 \*arabic�4�)	VOTING

				(�seq level4 \*arabic�5�)	INTERSTATE TRAVEL

				(�seq level4 \*arabic�6�)	1ST AMENDMENT RTS.

					(�seq level5 \*alphabetic�a�)	FREEDOM OF SPEECH

					(�seq level5 \*alphabetic�b�)	FREEDOM PRESS

					(�seq level5 \*alphabetic�c�)	FREEDOM OF RELIGION

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 �	BAR TIP: The FP context will always make clear whether DP or EP FRs are involved.

				(�seq level4 \*arabic�1�)	BUT: now and then the Q will ask you for the DISTINCTION B/N DP FRs and EP FRs:

					(�seq level5 \*alphabetic�a�)	IF THE LAW DENIES A FR TO ALL RELEVANT PERSONS (to all people who are in a position to exercise that right), THEN IT VIOL. DP.

					(�seq level5 \*alphabetic�b�)	IF LAW DENIES A FR TO SOME PERSONS BUT NOT OTHERS, THEN IT VIOL. EP.

						�seq level6 \*roman�i�)	ie. Law conditioning abortions on paying a $100 tax VIOL. EP b/c discriminates against the poor.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 �	Don't add any FRs that don't exist.

					(�seq level5 \*alphabetic�a�)	If the FP gives you a non-existent FR, don't buy it.

						�seq level6 \*roman�i�)	School board reg. saying boys must have short hair.  What is best Con. arg.?

							�seq level7 \*alphabetic�a�)	NOT P & I, 1st AMEND., OR FR VIOL. TO CONTROL ONE'S OWN BODY (no such FR).

							�seq level7 \*alphabetic�b�)	SO, it must be EP VIOL. b/c it is a gender classif. that disting. b/n boys and girls.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	FOCUS ON EP



		�seq level2 \*arabic�1�.	SUSPECT CLASSIFICATION (Classif. on RACE, ETHNICITY, NAT'L ORIGIN, or

							              ALIENAGE, OR that impact on FRs.)

			�seq level3 \*alphabetic�a�.	RACE OR ETHNICITY: (the main one)

				(�seq level4 \*arabic�1�)	GENERAL:

					(�seq level5 \*alphabetic�a�)	Such classifs. that burden minorities will be struck down.

					(�seq level5 \*alphabetic�b�)	The govt. must show a COMPELLING govt. interest and it RARELY can carry that burden.

					(�seq level5 \*alphabetic�c�)	If the legis., on its face, classifies on the basis of race > STRICT SCRUTINY.

					(�seq level5 \*alphabetic�d�)	If the INTENT of the legis. is to classify on the basis of race > STRICT SCRUTINY.

					(�seq level5 \*alphabetic�e�)	If the impact legis. has ONLY A RACIAL IMPACT > RATIONAL RELAT. STD.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	WHEN DO WE HAVE A RACIAL CLASSIF.?

					(�seq level5 \*alphabetic�a�)	DISCRIM. PURP. TEST: In order to show a RACIAL CLASSIF., MUST SHOW DISCRIM. PURPOSE.

						�seq level6 \*roman�i�)	Showing EFFECT THAT CAUSES A RACIAL DISPARITY is NOT ENOUGH.

							�seq level7 \*alphabetic�a�)	ie. Suppose all white town w/zoning for single family homes w/a 2 acre minimum.  Outside developer claims that the EFFECT of the zoning law is to keep the town white.  The town argues that the zoning law does not mention whites, the town is indifferent to race, and that their PURPOSE is to maintain a certain econ. std.  Who is right? The town wins.

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	The DISCRIM. PURP. NEED NOT BE EXPLICIT (need not be on the face of the stat.), but CAN BE PROVEN BY ANY COMPETENT EVID.

							�seq level7 \*alphabetic�a�)	ie. 1906 prov. in a state con. withheld the vote from people convicted of crimes of moral turpitude.  Legis. history showed evid. that the purp. was to exclude the black vote > LAW STRUCK DOWN.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 ��seq level7 \h \r0 �	SCHOOL DESEGREGATION

						�seq level6 \*roman�i�)	2 TYPES OF SEGREGATION:

							�seq level7 \*alphabetic�a�)	DE JURE segregation: discrim. purp. necessary; intentional (on purpose) seg. by govt.

									Does not mean that the law mentioned seg., just that seg. is intentional.

							�seq level7 \*alphabetic�b�)	DE FACTO segregation: separation of the races where no discrim. purp. can be proved.

									ie. the effect of housing patterns that govt. is not responsible for.

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	BUSSING: Scope of the remedy is limited by the scope of the violation.

							�seq level7 \*alphabetic�a�)	RULE: If city and surrounding areas are guilty of de jure seg., then ct. can order AREA-WIDE BUSSING.  If only city is guilty, ct. can force the city to bus w/i its boundaries, but cannot require bussing to and from the surrounding areas (by the city or the surrounding areas).

					(�seq level5 \*alphabetic�c�)�seq level6 \h \r0 ��seq level7 \h \r0 �	AFFIRMATIVE ACTION (AA): Racial preferences in favor of minorities.

						�seq level6 \*roman�i�)	BAR TIP: The exam will test you on the applicable std. of review.



						�seq level6 \*roman�ii�)	STD. FOR AA BY STATES AND LOCALITIES: STRICT SCRUTINY (nec. for a compelling govt. interest)

							�seq level7 \*alphabetic�a�)	This is a surprise b/c most AA plans are UPHELD under SS.



						�seq level6 \*roman�iii�)�seq level7 \h \r0 �	STD. FOR AA BY NAT'L GOVT.: INTERMEDIATE SCRUTINY (substantially related to an imp. govt. interest)

						�seq level6 \*roman�iv�)	ONE CONTEXT in which EVERY AA HAS BEEN UPHELD:

							�seq level7 \*alphabetic�a�)	Where the AA plan SPECIFICALLY CORRECTS PAST DISCRIM. against minorities.

									ie. Alabama police history of discrim. against black applicants (not one black on the force).  QUOTA UPHELD TO SPECIFICALLY CORRECT BAD PAST CONDUCT AND MAKE BALANCE WHAT IT SHOULD HAVE BEEN ALL ALONG.

									ie. Close call case is when not really bad past, but just good social plan.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	ALIENAGE (Popular on Bar)

				(�seq level4 \*arabic�1�)	DEF.: It is a requirement that one be a U.S. citizen.

				(�seq level4 \*arabic�2�)	GENERAL RULE: There can be NO LEGAL REQT. OF U.S. CITIZENSHIP FOR GOVT. BENEFITS OR PRIVATE EMPLOYMENT.

					(�seq level5 \*alphabetic�a�)	In those two contexts, alienage is a suspect classif. that triggers SS.

					(�seq level5 \*alphabetic�b�)	Govt. cannot make benefts apply only to U.S. citizens.

						�seq level6 \*roman�i�)	ie. Md. stat. requiring a person to be a RESIDENT of that state and a U.S. citizen to get in-state tuition (SUBSIDY) > STAT. WAS A SUSPECT CLASSIF. THAT FAILED SS.

					(�seq level5 \*alphabetic�c�)�seq level6 \h \r0 �	2 SUB-RULES:

						�seq level6 \*roman�i�)	GOVT. SUBSIDIES CAN BE LTD. TO RESIDENTS, BUT NOT TO U.S. CITIZENS.

						�seq level6 \*roman�ii�)	ALSO, THE GOVT. CANNOT CONDITION PRIVATE EMPLOYMENT ON BEING A U.S. CITIZEN.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 ��seq level6 \h \r0 �	2 EXCEPTIONS to the General Rule:

					(�seq level5 \*alphabetic�a�)	U.S. CITIZENSHIP MAY BE REQUIRED FOR CERTAIN GOVT. JOBS, including:

						�seq level6 \*roman�i�)	POLICY-MAKING OR IMPLEMENTING POSITIONS.

						�seq level6 \*roman�ii�)	ALL LAW ENFORCEMENT PERSONNEL (parole officers, cops, probation officers) 

						�seq level6 \*roman�iii�)	PUBLIC SCHOOL TEACHERS

						�seq level6 \*roman�iv�)	BUT NOT: LOW LEVEL GOVT. WORKERS who execute decisions, not make them.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	ON A FEDERAL LEVEL, ANY REASONABLE REGULATION OF ALIENS WILL BE UPHELD b/c of the overriding fed. interest in immigration and naturalization policy.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	QUASI-SUSPECT CLASSIFICATION

			�seq level3 \*alphabetic�a�.	APPLIC.: Legitimacy and Gender

			�seq level3 \*alphabetic�b�.	TEST: SUBSTANTIALLY related to IMP. govt. interests

				(�seq level4 \*arabic�1�)	SUBSTANTIALLY related = less than necessary.

				(�seq level4 \*arabic�2�)	IMP. govt. interest = less than compelling.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	EFFECT: Most quasi-suspect classifs. are upheld.

			�seq level3 \*alphabetic�d�.	LEGITIMACY CASES:

				(�seq level4 \*arabic�1�)	DEF.: Whether your parents were married at the time of your birth.

				(�seq level4 \*arabic�2�)	EFFECT OF STD.: MOST laws are STRUCK DOWN.

					(�seq level5 \*alphabetic�a�)	EXCEPTION: Intestate Succession



						�seq level6 \*roman�i�)	Father (F) can leave $ by will or formal acknowledgement of paternity (filed in ct.) to any of his children.

						�seq level6 \*roman�ii�)	BUT: If F dies intestate, ONLY legit. and formally acknowledged illegit. children can take through intestate succession.  Unacknowledged illegit. cannot so as to prevent fraud and post-mortem paternity suits.

			�seq level3 \*alphabetic�e�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	GENDER CASES: (Imp. on Bar)

				(�seq level4 \*arabic�1�)	STD.: SUBSTANTIALLY related to IMP. govt. interest.

				(�seq level4 \*arabic�2�)	EFFECT: MOST laws are STRUCK DOWN.

					(�seq level5 \*alphabetic�a�)	Especially true for any kind of EMPLOYMENT, COMPEN., or BENEFIT CASE INVOLVING GENDER.

						�seq level6 \*roman�i�)	ie. Ancillary employment benefit: paying working women when they have children.

						�seq level6 \*roman�ii�)	ie. Dependency allowance: pay surviving spouse a public allowance IF the spouse is the wife.

						�seq level6 \*roman�iii�)	ie. Death benefit scenario: If H dies, W gets death benefits regardless of her need or wealth.  If W dies, H gets nothing UNLESS proves financial dependency on W while she was alive > UNCON.

						�seq level6 \*roman�iv�)	There is NO IMPORTANT reason to disting. b/n men and women BASED ON AGE CLASSIF.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	2 EXCEPTIONS: (not struck down)

						�seq level6 \*roman�i�)	Statutory Rape

							�seq level7 \*alphabetic�a�)	DEF.: Consensual intercourse w/someone too young to consent.

							�seq level7 \*alphabetic�b�)	LAW: Man who has sex w/underage, adolescent female commits a crime.  Woman who has sex... commits NO CRIME.

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	Military Draft

							�seq level7 \*alphabetic�a�)	LAW: Can draft men but not women for military business (fighting roles).



		�seq level2 \*arabic�3�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	ALL OTHER CLASSIFS. TRIGGER RAT'L RELATION STD.

			�seq level3 \*alphabetic�a�.	STD.: RATIONALLY related to a LEGITIMATE govt. interest.

				(�seq level4 \*arabic�1�)	To survive, the law NEED NOT BE SENSIBLE, HUMANE, WISE OR APPROPRIATE, BUT MUST BE SANE (RATIONAL).

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	EFFECT: NEARLY EVERYTHING is UPHELD.

				(�seq level4 \*arabic�1�)	EXCEPTION (VERY QUIRKY):

					(�seq level5 \*alphabetic�a�)	ie. Alaska gets lots of $ from taxing its oil production.  It refunds some of the $ to its state citizens (like a dividend).  It favored longer-term residents more than shorter-term ones (ie. if live here one winter > $100; if live here two winters > $200). > STRUCK DOWN.  UNCON. TO FAVOR LONG-TERM RESIDENTS OVER NEW RESIDENTS.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 �	BAR TIP:

				(�seq level4 \*arabic�1�)	Prob.: By definition, rat'l relationship Q is something that does NOT involve race, alienage, legitimacy, gender, 1st Amend. rts., or any other Con. important issue.  THUS, MUST BE A RAT'L RELAT. TEST AND LAW WILL BE VALID.



	�seq level1 \*ALPHABETIC�D�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	FOCUS ON FUNDAMENTAL RIGHTS (FRs)



		�seq level2 \*arabic�1�.	GENERAL:

			�seq level3 \*alphabetic�a�.	Trigger SS under DP and EP; Same SS test for both; same list of FRs for both.

			�seq level3 \*alphabetic�b�.	If a FR requires a fee, that fee MUST be waived if one cannot pay it.

			�seq level3 \*alphabetic�c�.	LIST OF FRs (below)





		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	LIST OF NON-FUNDAMENTAL RIGHTS

			�seq level3 \*alphabetic�a�.	NO RT. TO SODOMY

			�seq level3 \*alphabetic�b�.	NO RT. TO HIDE FROM OR EXPECT OTHERS NOT TO COOPERATE WITH LAW ENFORCEMENT

				(�seq level4 \*arabic�1�)	ie. FBI have the RT. TO INVESTIGATE you: follow you, watch you, ask about you, ask bank for your records, etc.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 ��seq level4 \h \r0 �	LIST OF FUNDAMENTAL RIGHTS

			�seq level3 \*alphabetic�a�.	PRIVACY

				(�seq level4 \*arabic�1�)	GENERAL:

					(�seq level5 \*alphabetic�a�) An amorphous concept.; stick to decided cases.

					(�seq level5 \*alphabetic�b�)	LIST (below)

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	MARRIAGE/DISSOLUTION OF MARRIAGE: fundamental in some contexts

					(�seq level5 \*alphabetic�a�)	IF FUNDAMENTAL > EFFECT:

						�seq level6 \*roman�i�)	MUST WAIVE MARRIAGE AND DIVORCE FEES FOR PEOPLE WHO CAN'T PAY THEM.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 ��seq level6 \h \r0 �	CONTRACEPTION:

					(�seq level5 \*alphabetic�a�)	Everyone has rt. to buy them.

					(�seq level5 \*alphabetic�b�)	BUT: Only lawfully married couples have rt. to use them.

				(�seq level4 \*arabic�4�)�seq level5 \h \r0 �	ABORTION

					(�seq level5 \*alphabetic�a�)	RULE:

						�seq level6 \*roman�i�)	Until the fetus becomes viable (can live outside the mother), the govt. may NOT restrict abortion.  After viability, the govt. MAY legis. on behalf of the unborn human life.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	PROCEDURAL REQTS.:

						�seq level6 \*roman�i�)	TEST: A procedural reqt. will be upheld SO LONG AS IT DOES NOT PLACE AN UNDUE BURDEN ON THE WOMAN'S RT. TO TERMINATE HER PREGNANCY.

						�seq level6 \*roman�ii�)	REQTS. UPHELD:

							�seq level7 \*alphabetic�a�)	Abortion must be performed by a doctor in a clinic > health reqt.

							�seq level7 \*alphabetic�b�)	Informed consent reqts. (doctor describes the procedure and presents adoption option)

							�seq level7 \*alphabetic�c�)	24 hr. waiting period

							�seq level7 \*alphabetic�d�)	Parental notification if underage, unmarried female.

						�seq level6 \*roman�iii�)�seq level7 \h \r0 �	REQTS. STRUCK DOWN: (no one else can be given the power to veto the woman's dec.)

							�seq level7 \*alphabetic�a�)	Parental consent

							�seq level7 \*alphabetic�b�)	Spousal consent

									BUT: There is a case where an underage, unmarried female must have parental consent OR the consent of the ct. to have the abortion.  HOWEVER, the ct. MUST give consent if the woman has suff. maturity to understand her decision. >> THUS, NOT A PARENTAL CONSENT REQT.

					(�seq level5 \*alphabetic�c�)�seq level6 \h \r0 ��seq level7 \h \r0 �	GOVT. FINANCING OF ABORTION NOT REQ'D.: Govt. may not restrict abortion, but need not spend $ to support it either.

						�seq level6 \*roman�i�)	The govt. does not have to subsidize abortion clinics.

						�seq level6 \*roman�ii�)	Govt. employees can be restricted by the govt. from advising or advocating on abortion issues.

				(�seq level4 \*arabic�5�)�seq level5 \h \r0 ��seq level6 \h \r0 �	OBSCENE MATERIALS: RT. TO READ OR ENJOY IN PRIVACY OF YOUR OWN HOME

					(�seq level5 \*alphabetic�a�)	EXCEPTION: Child porn.

					(�seq level5 \*alphabetic�b�)	NO RT. to import, sell, distribute, or transport such materials.

				(�seq level4 \*arabic�6�)�seq level5 \h \r0 �	CERTAIN FAMILY RELATIONSHIPS

					(�seq level5 \*alphabetic�a�)	PARENTAL RTS.

						�seq level6 \*roman�i�)	PARENTS HAVE RT. TO RAISE THEIR CHILDREN AS THEY SEE FIT.

							�seq level7 \*alphabetic�a�)	Choose educ., language, religion, etc.

							�seq level7 \*alphabetic�b�)	Parental rts. lost if abandonment, abuse or neglect.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 ��seq level7 \h \r0 �	RT. TO LIVE TOGETHER W/CLOSE RELATIVES

						�seq level6 \*roman�i�)	ie. East Cleveland defined single family so narrowly that it viol. this rt.

						�seq level6 \*roman�ii�)	No fundamental rt. to live w/unrelated people or friends.  ie. no rt. to commune.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	VOTING (Protected under the 14th and 15th Amendments)

				(�seq level4 \*arabic�1�)	15th Amend. protects against racial classif. (in voting)

				(�seq level4 \*arabic�2�)	14th Amend.: RULE: 1 PERSON - 1 VOTE (1P-1V)

					(�seq level5 \*alphabetic�a�)	DEF.: This means that voting districts must be equal sizes.  If one district is bigger than another, each voter would have less pol. influence than another.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	3 APPLICATIONS OR NON-APPLICATIONS OF 1P-1V:

					(�seq level5 \*alphabetic�a�)	1P-1V APPLIES WHEN APPOINTING REPRESENTATIVES BY DISTRICT

						�seq level6 \*roman�i�)	Applies to fed. House and Senate, and local govts.

							�seq level7 \*alphabetic�a�)	ie. NY Equalization Board of 2 members from each of the five buroughs was UNCON. b/c you can't have tiny Staten Island have same influence as NYC.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 ��seq level7 \h \r0 �	1P-1V DOES NOT APPLY WHEN TO HIGHLY SPECIALIZED GOVT.

						�seq level6 \*roman�i�)	Special govts. can have spec. franchises as long as the two are CLOSELY RELATED.

						�seq level6 \*roman�ii�)	1P-1V does NOT apply b/c specialized govts. are NOT full-service govts., but just SPECIAL DISTRICTS THAT DO ONE THING.

							�seq level7 \*alphabetic�a�)	THUS, can be appointed or elected under state guidelines.

							�seq level7 \*alphabetic�b�)	1 district that includes the CITIZENS AFFECTED BY THAT ONE SERVICE PROVIDED BY THAT SPECIAL DISTRICT.

						�seq level6 \*roman�iii�)�seq level7 \h \r0 �	ie. Massive floods, water conservation boards, agro-districts, etc.

						�seq level6 \*roman�iv�)	BAR TIP: The name of the govt. will suggest a highly specialized purp.

					(�seq level5 \*alphabetic�c�)�seq level6 \h \r0 �	POLITICAL GERRYMANDERING

						�seq level6 \*roman�i�)	DEF.:	Create districts that are equal in size BUT are drawn in such a way as to DISADVANTAGE A POL. PARTY.

						�seq level6 \*roman�ii�)	RULE:	It can viol. 1P-1V BUT certain proof reqts. must be met first.

							�seq level7 \*alphabetic�a�)	They have never been met w/one unimp. exception.

				(�seq level4 \*arabic�4�)�seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	BAR TIP: Possible Bar Qs might:

					(�seq level5 \*alphabetic�a�)	Ask doctrine: ie. strongest arg. against? > EP: 1P-1V.

					(�seq level5 \*alphabetic�b�)	Ask whether a particular districting scheme is Con.? > CHANCES ARE THAT IT IS B/C NO ONE KNOWS WHAT AN INVALID ONE LOOKS LIKE.



			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 �	INTERSTATE TRAVEL (IT)

				(�seq level4 \*arabic�1�)	PROBLEM:

					(�seq level5 \*alphabetic�a�)	It is not a prob. for a state to condition subsidies on residency.

					(�seq level5 \*alphabetic�b�)	BUT: LONG-TERM REQTS. FOR RESIDENCY VIOL. I.T. AND THUS EP.

						�seq level6 \*roman�i�)	NY law that one must live in NY state for 2 yrs. before can become resident > PENALTY ATTACHES TO PEOPLE MOVING TO NY B/C HAVE TO WAIT 2 YRS. BEFORE CAN GET WELFARE BENEFITS.

					(�seq level5 \*alphabetic�c�)�seq level6 \h \r0 �	KEY Q: HOW LONG IS TOO LONG?



					(�seq level5 \*alphabetic�d�)	RULE: 1 YR. IS TOO LONG FOR MOST PURPS.

						�seq level6 \*roman�i�)	ie. 1 yr. for in-state tuition and divorce is OK.

						�seq level6 \*roman�ii�)	1 YR. IS TOO LONG FOR MOST EVERYTHING ELSE.





�seq level0 \*ROMAN�V�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	1ST AMENDMENT: FREEDOMS OF SPEECH, PRESS, AND RELIGION



	�seq level1 \*ALPHABETIC�A�.	INTRO.



		�seq level2 \*arabic�1�.	BAR TIP:

			�seq level3 \*alphabetic�a�.	VOCAB. is imp.: recog. and use terms.

				(�seq level4 \*arabic�1�)	VAGUENESS & OVERBREADTH

					(�seq level5 \*alphabetic�a�)	VAGUENESS: If law gives no clear notion of what is prohibited, it viol. DP.

					(�seq level5 \*alphabetic�b�)	OVERBREADTH: If law burdens more speech than is nec. for a compelling interest, the 1st Amend. is viol.

						�seq level6 \*roman�i�)	ie. Ban on nudity in drive-ins is overbroad b/c nudity on screen would be banned, too (not just nude moviegoers).

					(�seq level5 \*alphabetic�c�)�seq level6 \h \r0 �	The two words overlap and are always together on the Bar.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	FREEDOM NOT TO SPEAK (not to say what you do not believe in)

			�seq level3 \*alphabetic�a�.	RULE: Govt. cannot force you to ENDORSE ANY SYMBOL OR SLOGAN.

				(�seq level4 \*arabic�1�)	ie. Need not pledge allegiance.

				(�seq level4 \*arabic�2�)	ie. Need not put state slogan on license plate.

				(�seq level4 \*arabic�3�)	ie. CA law reqd. Pacific Gas Co. to include in all its mailings a statement by anti-nuclear power advocates. > UNCON.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	RULE: A person cannot be forced to contribute to speech with which one does not agree.

				(�seq level4 \*arabic�1�) ie. MANDATORY STATE BAR DUES (could be a Bar Exam Q)

					(�seq level5 \*alphabetic�a�)	The state bar may spend your money on its office expenses, its lobbying of the legislature on matters relating to the practice of law, etc.

					(�seq level5 \*alphabetic�b�)	BUT: If it spends it on general, political lobbying, then the state bar MUST GIVE YOU A MECHANISM OF A REFUND OF THE PORTION OF DUES USED FOR SUCH A PURP.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	FREEDOM OF SPEECH: (1ST AMEND.)



		�seq level2 \*arabic�1�.	GENERAL:

			�seq level3 \*alphabetic�a�.	2 CATEGORIES AFFECTING SPEECH

				(�seq level4 \*arabic�1�)	IS THIS A CONTENT-NEUTRAL REGULATION OF SPEECH? OR

				(�seq level4 \*arabic�2�)	IS THIS A CONTENT-BASED RESTRICTION ON SPEECH?



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 �	CONTENT-NEUTRAL REGULATION OF SPEECH

			�seq level3 \*alphabetic�a�.	TIME, PLACE & MANNER REGULATIONS (TPM)

				(�seq level4 \*arabic�1�)	DEF.: TPM regs. do not regulate content, but rather the time of, place where, and manner of that speech may take place.

					(�seq level5 \*alphabetic�a�)	ie. While one can express one's views on Clinton for an hour, one cannot do that in BAR/BRI class.

					(�seq level5 \*alphabetic�b�)	ie. One cannot amplify one's views (loudspeaker) outside a hospital.

					(�seq level5 \*alphabetic�c�)	ie. One cannot demonstrate inside CIA HQ.

					(�seq level5 \*alphabetic�d�)	Thousands of TPMs have been upheld.





				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	REQTS.:

					(�seq level5 \*alphabetic�a�)	Law must be CONTENT-NEUTRAL ON ITS FACE AND APPLIED NEUTRALLY (even-handedly).

						�seq level6 \*roman�i�)	ie. Wash., D.C. law that allowed people to picket a for. embassy, praising a for. leader, BUT NOT DENIGRATING that for. leader. > UNCON. B/C NOT NEUTRAL ON ITS FACE.

						�seq level6 \*roman�ii�)	ALSO, THERE CAN BE NO EXECUTIVE DISCRETION GIVEN BY TPM REG. TO ANY OFFICER.

							�seq level7 \*alphabetic�a�)	ie. Law allowing parades except chief of police will decide if the parade is in the public interest > UNCON. B/C GIVES CHIEF DISCRETION.

							�seq level7 \*alphabetic�b�)	IF OFFICER HAS DISCRETION, THEN NOT CONTENT-NEUTRAL.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 ��seq level7 \h \r0 �	Law must allow SUBSTANTIAL OTHER OPPORTUNITES FOR SPEECH to take place.

						�seq level6 \*roman�i�)	The law must be a GUIDELINE, NOT A MERE PROHIB. OF SPEECH > Must provide other TPMs for speech.

					(�seq level5 \*alphabetic�c�)�seq level6 \h \r0 �	Law must NARROWLY SERVE A SIG. STATE INTEREST. (SIG. = RAT'L IN PRACTICE)

						�seq level6 \*roman�i�)	NOTE absence of the buzz word "COMPELLING."

						�seq level6 \*roman�ii�) Not a very demanding test > just takes a sig. interest.

						�seq level6 \*roman�iii�)	ie. Ordinance prohibiting posting of ads and notices along streets because of visual clutter > UPHELD.

						�seq level6 \*roman�iv�)	ie. Hari Krishna cases: HKs challenged law that banned religious and political speech from airport > LAW STRUCK DOWN B/C ABSOLUTE BAN WAS UNREASON.

						�seq level6 \*roman�v�)	ie. Then airport passed more carefully drawn reqts. such as no solicitation in baggage handling area, control tower, and while people in line (b/c they are then a captive audience) > ALL UPHELD.

						�seq level6 \*roman�vi�)	ie. Then passed law that HKs must solicit from a booth at the state fair like other exhibits and hawkers.

							�seq level7 \*alphabetic�a�)	APPLYING ANALYSIS: Is the booth reqt. content neutral?  Yes, if it applies to everyone.  No, if it applies only to obnox., relig. groups.

							�seq level7 \*alphabetic�b�)	Does it provide sig. other opportunities for speech to take place?  Yes, can speak outside fair and in the booth in the fair.  FREEDOM OF SPEECH DOES NOT GUARANTEE YOU AN AUDIENCE. 

							�seq level7 \*alphabetic�c�)	Does it satisfy a sig. state interest?  State argued that just trying to control pedestrian traffic (people can walk down middle, talk on the sides) > UPHELD, DON'T NEED GREAT REASON, JUST RATIONAL ONE.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	DOCTRINE OF THE PUBLIC FORUM (PF)

					(�seq level5 \*alphabetic�a�)	DEF.:	An application of TPM > must offer SUBSTANTIAL OPP. FOR SPEECH TO TAKE PLACE.

					(�seq level5 \*alphabetic�b�)	EFFECT:	If NOT in a PF, then the govt. can RESTRICT SPEECH IN ANY REASON. WAY (basically, no discrim. against viewpoint).

					(�seq level5 \*alphabetic�c�)	LIST OF PF:

						�seq level6 \*roman�i�)	Streets, parks, perimeters (edge of) around govt. prop. (outside govt. bldgs.; does not include govt. sidewalks or and private prop.)

					(�seq level5 \*alphabetic�d�)�seq level6 \h \r0 �	NON-PF:	EVEN IN NON-PF, THE SPEECH RESTRICTION MUST STILL BE REASON.



					(�seq level5 \*alphabetic�e�)	LTD. PF:

						�seq level6 \*roman�i�)	DEF.: Some space are NOT WIDE-OPEN for speech.

						�seq level6 \*roman�ii�)	RULE FOR SCHOOLS:	IF LEGIT. PEDAGOGICAL CONCERN > CAN RESTRICT SPEECH.

						�seq level6 \*roman�iii�)	NOTE THE IMPORTANCE OF THE PLACE.

							�seq level7 \*alphabetic�a�)	ie. SPEECH IN CLASSROOM: speech must be RELATED TO THE TOPIC or SPEAKER MUST BE ON THE AGENDA.

										ie. Student scheduled to speak in high school assembly.  Delivers very sexually explicit speech.  School suspends him.  Student sues. > HELD THAT SCHOOL IS ONLY A LTD. PF > STUDENT'S SPEECH WOULD BE OKAY IN PARK OR ON SIDEWALK, BUT NOT IN SCHOOL.

							�seq level7 \*alphabetic�b�)	ie. SCHOOL NEWSPAPER: Not a freedom of the press case; school owns the newspaper and is the publisher; IT IS A FREEDOM OF THE PUBLISHER; CREATED FOR STUDENTS TO PRACTICE JOURNALISM.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	REGULATING CONTENT

			�seq level3 \*alphabetic�a�.	STD.:	Requires a COMPELLING govt. interest > USU. CANNOT BE PROVED.

			�seq level3 \*alphabetic�b�.	EXCEPTIONS: (5 situations in which content may be reg.)

				(�seq level4 \*arabic�1�)	INCITEMENT

					(�seq level5 \*alphabetic�a�)	RULE:	Speech can be punished if it is an INCITEMENT (DIRECTLY LINKED) TO IMMEDIATE CONDUCT (VIOLENCE) (IMMEDIATELY CONNECTED TO MISCONDUCT).

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	FIGHTING WORDS

					(�seq level5 \*alphabetic�a�)	RULE:	Must be DIRECTED AGAINST SOMEONE.

						�seq level6 \*roman�i�)	Words SO ASSAULTIVE THAT THEY TRIGGER VIOL.

						�seq level6 \*roman�ii�)	Not just general babbling on a street corner.

						�seq level6 \*roman�iii�)	ALL FIGHTING WORDS STATS. ARE UNCON. VAGUE OR OVERBROAD.

						�seq level6 \*roman�iv�)	BAR TIP: If MS Q says "words tending toward breach of peace" or "abusive or insulting lang. is prohibited" > it's a fighting words stat. > ANSWER: STAT. IS UNCON. VAGUE AND OVERBROAD.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 ��seq level6 \h \r0 �	OBSCENITY

					(�seq level5 \*alphabetic�a�)	REQTS.: (4 S's)

						�seq level6 \*roman�i�)	Must be SEXY (erotic);

							�seq level7 \*alphabetic�a�)	Appeals to prurient interests (itching or longing for sex; viol. is not enough)

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	Must make society SICK (grossly offensive to AVG. member of society);

							�seq level7 \*alphabetic�a�)	"society": ANY society > COMMUNITY STDS. (of nation, state, city, town, etc.)

						�seq level6 \*roman�iii�)�seq level7 \h \r0 �	Obscenity must be adjudicated under the proper STANDARDS.

							�seq level7 \*alphabetic�a�)	ie. law that bans all nudity in films > UNCON.

						�seq level6 \*roman�iv�)�seq level7 \h \r0 �	Must lack SERIOUS artistic value.

							�seq level7 \*alphabetic�a�)	If material has serious artistic value, then NOT obscene no matter what the jury thinks > judgment from ct.

							�seq level7 \*alphabetic�b�)	ie. Movie "Carnal Knowledge" > S.Ct. held it not obscene b/c good reviews in the N.Y. Times.





					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 ��seq level7 \h \r0 �	FOOTNOTES:

						�seq level6 \*roman�i�)	"7 DIRTY WORDS" CASE (George Carlin's monologue)

							�seq level7 \*alphabetic�a�)	RULE:	BROADCAST, not print, of the 7 dirty words, can be BANNED DURING HOURS WHEN CHILDREN MIGHT HEAR THEM.



							�seq level7 \*alphabetic�b�)	Technically, this is not an obscenity case b/c the 7 words are NOT SEXY.

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	CHILD PORN: Can be banned whether or not it is legally obscene.

						�seq level6 \*roman�iii�)	ZONING OF ADULT THEATERS

							�seq level7 \*alphabetic�a�)	Law CANNOT PROHIBIT ALL adult theaters > VAGUE STD.

							�seq level7 \*alphabetic�b�)	BUT: Can zone them together or apart.

				(�seq level4 \*arabic�4�)�seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	DEFAMATION

					(�seq level5 \*alphabetic�a�)	Covered in the TORTS OUTLINE.

				(�seq level4 \*arabic�5�)�seq level5 \h \r0 �	CERTAIN COMMERCIAL ADVERTISING (prod. ads, not pol. ads)

					(�seq level5 \*alphabetic�a�)	RULE: PROHIBITED IN 3 CIRCUMS.:

						�seq level6 \*roman�i�)	If it is MISLEADING;

						�seq level6 \*roman�ii�)	If it is UNLAWFUL (pertains to an ILLEGAL PROD.); OR

							�seq level7 \*alphabetic�a�)	ie. No rt. to sell or advertise marijuana.

						�seq level6 \*roman�iii�)�seq level7 \h \r0 �	If there is a SUBSTANTIAL STATE INTEREST (alcohol, tobacco, and gambling) and the SUPPRESSION IS NO BROADER THAN REASON. NEC.



		�seq level2 \*arabic�4�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	CONDUCT AND SYMBOLIC SPEECH



			�seq level3 \*alphabetic�a�.	SYMBOLIC SPEECH: (ie. wearing black armbands to protest war; flag-burning)

				(�seq level4 \*arabic�1�)	SYMBOLIC ACTS undertaken to communicate an idea ALTHOUGH the govt. may regulate such conduct IF:

					(�seq level5 \*alphabetic�a�)	It has an IMPORTANT INTEREST in the regulation...

					(�seq level5 \*alphabetic�b�)	INDEPENDENT of the speech aspects of the conduct; AND

					(�seq level5 \*alphabetic�c�)	The INCIDENTAL BURDEN ON SPEECH IS NO GREATER THAN NECESSARY.

						�seq level6 \*roman�i�)	ie. To insure a smooth draft, the govt. can prohibit the burning of draft cards.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 �	A person cannot avoid conviction for bad conduct just because that conduct served to make a point in an otherwise valid speech.

				(�seq level4 \*arabic�3�)	The regulation of traditional conduct only requires a LEGIT. govt. purp.

					(�seq level5 \*alphabetic�a�)	ie. Laws against littering.

					(�seq level5 \*alphabetic�b�)	ie. Flag Burning



		�seq level2 \*arabic�5�.�seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	SPEECH BY GOVT. EMPLOYEES (Ripe for Bar)



			�seq level3 \*alphabetic�a�.	GENERAL RULES:

				(�seq level4 \*arabic�1�)	Govt. employees have free speech rts.

				(�seq level4 \*arabic�2�)	Govt. employees cannot be fired or hired based on pol. party, philosophy, or any act of expression.

					(�seq level5 \*alphabetic�a�)	ie. Cannot fire pub. school teacher b/c she writes a news editorial criticizing the school board.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	Govt. employees CAN be fired IF THEY DO NOT DO THEIR JOB OR IF THEY DISRUPT THE WORKPLACE.



					(�seq level5 \*alphabetic�a�)	ie. Cannot  fire employee for racist speech.  KKK member can work in a govt. post.

				(�seq level4 \*arabic�4�)�seq level5 \h \r0 �	EXCEPTION:	NONE OF THE ABOVE RULES APPLY TO HIGH LEVEL GOVT. POLICY-MAKERS OR THEIR CONFIDENTIAL ADVISERS (BUT NOT ROUTINE GOVT. WORKERS such as pub. school teachers, parole officers, clerical workers, etc.).

					(�seq level5 \*alphabetic�a�)	ie. President can appoint only Democrats to the the fed. bench.

					(�seq level5 \*alphabetic�b�)	ie. But if school would not allow a story to run on one of the three Presidential candidates > NOT REASON.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	FREEDOM OF THE PRESS: (1ST AMEND.)



		�seq level2 \*arabic�1�.	RULE:	Press has NO SPECIAL PRIVS. > JUST THE SAME RTS. ANYONE HAS.

			�seq level3 \*alphabetic�a�.	ie. School newspaper runs pictures of people committing crimes.  Police get warrant to get the original photos (to ID the criminals).

				(�seq level4 \*arabic�1�)	KEY Q:	If this were my office, home or bedroom, could the police search it w/a warrant? YES > SO COPS CAN SEARCH THE NEWSROOM.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	PRESS HAS RT. NOT TO BE DISCRIM. AGAINST. > RT. AGAINST SEPCIALLY DISADVANTAGEOUS  TREATMENT.

				(�seq level4 \*arabic�1�)	ie. The state cannot just tax newsprint and ink, but newspapers can be subject to a general sales tax.



	�seq level1 \*ALPHABETIC�D�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	FREEDOM OF RELIGION: (1ST AMENDMENT)



		�seq level2 \*arabic�1�.	2 CLAUSES:



			�seq level3 \*alphabetic�a�.	FREE EXERCISE CLAUSE

				(�seq level4 \*arabic�1�)	RULES:

					(�seq level5 \*alphabetic�a�)	Religious belief is protected absolutely.

					(�seq level5 \*alphabetic�b�)	Govt. cannot forbid religious conduct just B/C IT IS RELIGIOUS.

						�seq level6 \*roman�i�)	Hence, religious conduct is protected in a sense.

						�seq level6 \*roman�ii�)	But no example of a law like this.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 �	CLAIMS FOR SPECIAL TREATMENT:

					(�seq level5 \*alphabetic�a�)	ie. The govt. has a law against conduct for neutral reason (not related to religion) that applies across the board.  A RELIGIOUS PERSON CLAIMS A RELIGIOUS REASON FOR WANTING TO DO THE PROHIBITED CONDUCT.

					(�seq level5 \*alphabetic�b�)	GRANTED IN 2 SITUATIONS:

						�seq level6 \*roman�i�)	Amish students allowed to only go to public school for a lower number of yrs. than other students (may be educated at home).

						�seq level6 \*roman�ii�)	Unemp. compen.: if quit for a religious reason, can still get unemp. insurance; also, need not go to work on the Sabbath.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 ��seq level6 \h \r0 �	NEW TRENDS:

					(�seq level5 \*alphabetic�a�)	S.CT. RULE: IN GENERAL, A GENERALLY APPLICABLE REQT. OF CONDUCT CAN BE ENFORCED AGAINST EVERYONE, EVEN IF YOU HAVE A RELIGIOUS OBJECTION.

						�seq level6 \*roman�i�)	ie. Air Force reg. that must be in uniform and can wear nothing else.  A Jewish officer wanted to wear a yarmulke. > MIL. REG. UPHELD B/C IT HAD A GENERAL APPLIC.

					(�seq level5 \*alphabetic�b�)�seq level6 \h \r0 �	PRISONERS AND RELIGIOUS ISSUES:

						�seq level6 \*roman�i�)	RULE OF THUMB: CAN RESTRICT PRISONERS' RTS. whenever there is a LEGIT. OBJECTIVE.



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	ESTABLISHMENT CLAUSE

				(�seq level4 \*arabic�1�)	3 PART TEST: (useless for predicting results, but state on Bar)

					(�seq level5 \*alphabetic�a�)	Law must have a NON-RELIGIOUS PURP. (purp. not aimed at religion);

					(�seq level5 \*alphabetic�b�)	Law must have a NEUTRAL, PRIMARY EFFECT (neither advances nor hinders religion); AND

					(�seq level5 \*alphabetic�c�)	NO EXCESSIVE ENTANGLEMENT B/N GOVT. AND RELIGION.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 �	RULES OF THUMB:

					(�seq level5 \*alphabetic�a�)	Govt. aid to rel. colleges and universities is permissible so long as the $ is USED FOR A NON-RELIGIOUS ACTIVITY.

					(�seq level5 \*alphabetic�b�)	BUT, govt. aid to religious primary schools and secondary schools is USUALLY STRUCK DOWN.

						�seq level6 \*roman�i�)	EXCEPTIONS: (things that start with "T")

							�seq level7 \*alphabetic�a�)	TEXTBOOKS, TUNA FISH (SCHOOL LUNCHES), TRANSPORTATION, AND TAX DEDUCTIONS.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	IDEA OF INDORSEMENT:

					(�seq level5 \*alphabetic�a�)	PREMISE:	ESTABLISHMENT CLAUSE VIOL. when GOVT. ENDORSES A RELIGION IN A WAY THAT SEEMS COERCIVE.

						�seq level6 \*roman�i�)	PRAYER IN PUB. SCHOOLS:

							�seq level7 \*alphabetic�a�)	RULE:	NO OFFICIALLY SCHEDULED OR SPONSORED PRAYER ALLOWED AT ALL (even if silent or non-denominational).

										BUT: OK to read Bible so long as not to inspire belief (may study as literature).

										YET: Can have prayer in the legislature.

										YET: Govt. can do FORMALISTIC THINGS like "In God We Trust" on coins and courtrooms > NOT COERCIVE.

						�seq level6 \*roman�ii�)�seq level7 \h \r0 �	NATIVITY SCENE ON PUBLIC PROP.

							�seq level7 \*alphabetic�a�)	RULE: Can be on pub. prop. IF something else there, too. ie. nativity scene plus Rudolph.

�NEW YORK CONSTITUTIONAL LAW

(BAR TIP: Bar rarely presents an issue on the NY exam that is diff. from the analogous fed. principle -- BUT does cloak such issues, or presents issues that are really involve the law of other fields (but require a nod to Con. law) -- in lang. that evokes the NY Con. or stats.)





�seq level0 \*ROMAN�VI�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	STATE AND FEDERAL CONSTITUTIONAL LAW



	�seq level1 \*ALPHABETIC�A�.	NONINCORPORATED FEDERAL RIGHTS ADOPTED IN NY

		�seq level2 \*arabic�1�.	Not all of the B/R has been adopted via the 14th Amend.

			�seq level3 \*alphabetic�a�.	EXCESSIVE BAIL:

				(�seq level4 \*arabic�1�)	It is prohib. (as in FED. CON.)

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	GRAND JURY INDICTMENT:

				(�seq level4 \*arabic�1�)	As in the FED. CON., grand jury (GJ) indictment is guaranteed, BUT a D can waive such indictment w/the prosecutor's approval IF the crime charged is not punishable by death or life imprisonment.

				(�seq level4 \*arabic�2�)	Also, certain pub. officials called before the GJ MUST SIGN WAIVERS OF IMMUNITY FROM CRIM. PROSECUTION OR SUFFER LOSS OF EMP. (But the FED. CONSTITUTIONALITY of this is in Q.)

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	COMMON LAW JURY TRIAL GUARANTEE IN CIVIL CASES:

				(�seq level4 \*arabic�1�)	While FED. CON. permits a jury trial in all C.L. suits involving more than $20, NY counterpart is more complex.

				(�seq level4 \*arabic�2�)	NY CON. provides for trial by jury in ALL CIVIL CASES for which a jury trial was avail. in 1777 inc.:

					(�seq level5 \*alphabetic�a�)	Divorce , annulment, partition, real prop. claims, mandamus, and estate discovery proceedings.

					(�seq level5 \*alphabetic�b�)	IN ALL OTHER NY CASES, the RT. TO TRIAL IS PURELY STATUTORY.

					(�seq level5 \*alphabetic�c�)	ALSO, NY CON. allows the NY legis. to permit a five-sixths verdict in a civil case.

			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 ��seq level5 \h \r0 �	WAIVER OF JURY TRIAL IN CRIMINAL CASES:

				(�seq level4 \*arabic�1�)	BOTH CONS. provide for jury trials in crim. cases.

				(�seq level4 \*arabic�2�)	BUT: NY CON. lets a D waive a jury trial BY SIGNING AN INSTRUMENT IN OPEN CT. with CT. APPROVAL, UNLESS THE CRIME CHARGED MAY BE PUNISHABLE BY DEATH.

			�seq level3 \*alphabetic�e�.�seq level4 \h \r0 �	STATUTORY RTS. AND THE FED. B/R:

				(�seq level4 \*arabic�1�)	A number of B/R rts. are not in the NY CON. BUT are repeated almost verbatim in NY CIV. RTS. LAW.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 �	NY'S EXPANSION OF CON. RTS.

			�seq level3 \*alphabetic�a�.	NOTE:	B/C FED. CON. SETS MIN. STDS., NY CON. MAY MAKE MORE STRINGENT REQTS. FOR CONDUCT.

			�seq level3 \*alphabetic�b�.	RT. TO COUNSEL:

				(�seq level4 \*arabic�1�)	RULE:	Once D (who is in custody) demands aN atty., D may NOT WAIVE the atty.'s assistance EXCEPT IN THE PRESENCE OF THE ATTY.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 �	DUE PROCESS AND EQUAL PROTECTION

				(�seq level4 \*arabic�1�)	NY CON provides that: no person shall be deprived of life, liberty or prop. w/o DP, and that no person shall be denied EP of the laws of NY.

				(�seq level4 \*arabic�2�)	FURTHERMORE: No person, b/c of race, color, creed, or religion, shall have his civil rts. discrim. against by any other person, or by any firm, corp., or institution, or by the state or any state agency or subdiv.

				

				(�seq level4 \*arabic�3�)	STATE ACTION REQT.:

					(�seq level5 \*alphabetic�a�)	While not explicit in the NY CON., there MUST AT LEAST BE SOME cooperation, authority, AND approval, WHERE THE ACTION IS NOT TAKEN DIRECTLY BY THE STATE.

						�seq level6 \*roman�i�)	Part of NY LIEN LAW held UNCON. b/c it permitted a private person (innkeeper) to act in role traditionally performed by a pub. officer (sheriff) in seizing guests' prop. w/o notice and hearing.

			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 �	FREEDOM OF EXPRESSION:

				(�seq level4 \*arabic�1�)	NY CON. precludes a blanket ban on topless dancing in bars; FED. CON. allows blanket ban.





�seq level0 \*ROMAN�VII�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	NY'S CONSTITUTONAL BILL OF RIGHTS



	�seq level1 \*ALPHABETIC�A�.	GENERAL:



		�seq level2 \*arabic�1�.	Aside from the provs., discussed above, that are analagous or identical to their counterparts in the FED. CON., NY B/R has ADD'L PROVS.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 �	DIVORCE:	No divorce EXCEPT by due judicial proceedings. (NY art.1, §9, subd. 1)



	�seq level1 \*ALPHABETIC�C�.	GAMBLING:	Only certain gambling conducted by NY state or for pub. purp. are permitted. (NY art.1, §9)



	�seq level1 \*ALPHABETIC�D�.	TORT RECOVERY: Rt. for damages for death injuries shall not be abrogated, and amt. receivable NOT ltd. by stat. (NY art.1, §16)



	�seq level1 \*ALPHABETIC�E�.	LABOR:	Rt. to organize and collective bargaining; Permission for no-fault worker's comp. system. (NY art.1, §§17,18)





�seq level0 \*ROMAN�VIII�.�seq level1 \h \r0 �	FUNCTIONS PECULIAR TO STATE GOVT.



	�seq level1 \*ALPHABETIC�A�.	CREATION OF LOCAL GOVTS.



		�seq level2 \*arabic�1�.	DEFINITIONS:

			�seq level3 \*alphabetic�a�.	Local govt. = municipality = municipal corp. (county, city, town or village).

				(�seq level4 \*arabic�1�)	RULE: "Special districts" and "school boards" MUST be specifically mentioned in stat. provs. relevant to them > NOT INCLUDED IN TERM 'MUNICIPAL CORPS."



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 �	POWERS OF LOCAL GOVT.:

			�seq level3 \*alphabetic�a�.	HOME RULE PROV. in NY CON.: The legis. must provide for the creation of local govts.

			�seq level3 \*alphabetic�b�.	STATUTE OF LOCAL GOVTS.:

				(�seq level4 \*arabic�1�)	It was adopted to implement the HOME RULE PROVISION of the NY CON.

				(�seq level4 \*arabic�2�)	It grants certain powers to local govts. such as:

					(�seq level5 \*alphabetic�a�)	Adopting ordinances (ords.), inc. the licensing or regulating of occupations or businesses;

					(�seq level5 \*alphabetic�b�)	Acquiring, equipping, and disposing of prop.;

					(�seq level5 \*alphabetic�c�)	Operating recreational facilitiesl

					(�seq level5 \*alphabetic�d�)	Collecting rents, charges, rates, and fees;

					(�seq level5 \*alphabetic�e�)	Adopting zoning regs.;

					(�seq level5 \*alphabetic�f�)	Performing comprehensive planning work; AND

					(�seq level5 \*alphabetic�g�)	Issuing bonds to finance local projects.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 �	The stat., together w/the county, town, and village law, PRESCRIBES THE FORMS OF GOVT. ADOPTABLE BY RESIDENTS OF THE TERRITS. OF THESE ENTITIES.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	EDUCATION



		�seq level2 \*arabic�1�.	GENERAL:

			�seq level3 \*alphabetic�a�.	Legis. is reqd. to provide (finance) for the maintenance and support of PUBLIC EDUC. for ALL children in the state.

			�seq level3 \*alphabetic�b�.	Also, NY CON. continues the existence (finances)of the Univ. of the State of NY to charter and control schools of secondary and higher educ.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	STATE AID TO PAROCHIAL SCHOOLS IS PROHIBITED.

			�seq level3 \*alphabetic�a�.	FED. CON. allows such aid for certain, non-rel. purps.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	NO DUTY TO CONFIRM THAT EACH STUDENT GETS A MIN. LEVEL OF EDUC.

			�seq level3 \*alphabetic�a�.	CONSEQUENTLY, NO breach avail. that would allow a student to sue for COMPENSATORY DAMAGES.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 �	HOUSING



		�seq level2 \*arabic�1�.	FUNCTION OF GOVT.

			�seq level3 \*alphabetic�a�.	Legis. MAY provide for:

				(�seq level4 \*arabic�1�)	Low-rent housing and nursing home accomodations for low-income persons;

				(�seq level4 \*arabic�2�)	Clearance, replanning, reconstruction, and rehab. of substd. and unsanitary areas, or for both such purps.; AND

				(�seq level4 \*arabic�3�)	Recreational facilities and other facilities incidental thereto.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	Thus, DESPITE other NY CON. provs. restricting use of public fnds to benefit private parties, the legis. MAY:

				(�seq level4 \*arabic�1�)	MAKE SUBSIDIES TO LOCAL GOVTS. from gen. state funds, OR AUTHORIZE THEM TO MAKE SUBSIDIES OR LOANS TO PUB. CORPS. from local funds, OR AUTHORIZE THE STATE TO K INDEBTEDNESS FOR SUCH PURPS;

				(�seq level4 \*arabic�2�)	AUTHORIZE LOCAL GOVT. OR STATE LOANS TO HOUSING OR NURISING HOME CORPS. THAT ARE REGULATED as to rents, profits, dividends, and disposition of their prop.;

				(�seq level4 \*arabic�3�)	AUHTORIZE LOCAL GOVTS. TO MAKE LOANS TO OWNERS OF MULTIPLE DWELLINGS FOR REHAB. OF PERSONS OF LOW INCOME;

				(�seq level4 \*arabic�4�)	GRANT TAX EXEMPTIONS UP TO 60 YRS.; OR

				(�seq level4 \*arabic�5�)	GRANT THE POWER OF EMINENT DOMAIN TO LOCAL GOVTS. AND PUB. CORPS. OR ANY REGULATED HOUSING OR NURSING HOME CORP.



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 �	PUBLIC CORP. DEFINED:

			�seq level3 \*alphabetic�a�.	IN NY CON.:

				(�seq level4 \*arabic�1�)	Any corp. govt. agency EXCEPT a county or municipal corp., organized to pursue any of the mentioned purps.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	IN STATS. AND REGARDING HOSPITALS:

				(�seq level4 \*arabic�1�)	An org. which makes all corps. EITHER public corps., corps. formed other than for profit, or corps. formed from profit.

				(�seq level4 \*arabic�2�)	A PUB. CORP. can be EITHER a MUNICIPAL CORP., A DISTRICT CORP., OR A PUBLIC-BENEFIT CORP.

					(�seq level5 \*alphabetic�a�)	A DISTRICT CORP. is a territ. div. of the state OTHER THAN a municipal corp. (or school district) that has the power to contract indebtedness and levy real prop. taxes and benefit assessments.

					(�seq level5 \*alphabetic�b�)	A PUBLIC-BENEFIT CORP. is a body organized to construct or operate a pub. improvement so that the profits inure to the benefit of the state or its people.

			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 �	DISCRIM. (on the basis of race, color, religion, or nat'l origin) IS PROHIBITED.



	�seq level1 \*ALPHABETIC�D�.�seq level2 \h \r0 ��seq level3 \h \r0 �	SOCIAL WELFARE



		�seq level2 \*arabic�1�.	Under NY CON., state and local govts., under guidance of the legis., makes aid, care, and support of the needy "pub. concerns."

		�seq level2 \*arabic�2�.	NY CON. mandates the state bd. of soc. welfare which visits and inspects ALL pub. and priv. institutions that receive pub. funds AND are of a charitable, correctional, or reformatory char. (EXCEPT blind or deaf-mute institutions, and institutions ispected by the Dept. of Mental Hygiene).

		�seq level2 \*arabic�3�.	LIMITATIONS ON AID:

			�seq level3 \*alphabetic�a�.	Legis. MAY NOT CON. DENY ALL AID TO NEEDY INDIVS. WHO ARE ADMITTEDLY NEEDY ON THE BASIS OF CRITERIA IRRELEVANT TO NEED.

			�seq level3 \*alphabetic�b�.	BUT:

				(�seq level4 \*arabic�1�)	NY CON. does NOT mandate that pub. assistance be granted in every instance.

				(�seq level4 \*arabic�2�)	NY CON. does NOT mandate that the state always meet all of each recipient's legit. needs.





�seq level0 \*ROMAN�IX�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	LIMITATIONS ON STATE AND LOCAL GOVTS.



	�seq level1 \*ALPHABETIC�A�.	PRIVATE BILLS



		�seq level2 \*arabic�1�.	Legis. has LTD. power to enact laws that benefit private parties.



		�seq level2 \*arabic�2�.	Legis. MAY NOT audit or allow private claims or accts. against the state.



		�seq level2 \*arabic�3�.	Legis. may ONLY approp. funds that were audited or allowed according to law (ie. Ct. of Claims judgements)



		�seq level2 \*arabic�4�.	LEGIS. IS ALSO FORBIDDEN TO ENACT PRIVATE OR LOCAL LAWS REGARDING THE FOLLOWING:

			�seq level3 \*alphabetic�a�.	Changing the names of persons;

			�seq level3 \*alphabetic�b�.	Laying out, altering, or discontinuing roads or draining lowlands;

			�seq level3 \*alphabetic�c�.	Locating or changing county seats;

			�seq level3 \*alphabetic�d�.	Changing venue in civil or crim. cases;

			�seq level3 \*alphabetic�e�.	Incorporating villages;

			�seq level3 \*alphabetic�f�.	Electing members of bds. of supervisors;

			�seq level3 \*alphabetic�g�.	Selecting or impanelling grand or petit jurors;

			�seq level3 \*alphabetic�h�.	Regulating interest rates on money;

			�seq level3 \*alphabetic�i�.	Opening or conducting elections or designating voting places;

			�seq level3 \*alphabetic�j�.	Creating, increasing, or decreasing fees, percentages, or allowances of pub. officers during their terms;

			�seq level3 \*alphabetic�k�.	Granting any person or associ. the rt. to lay down railroad tracks;

			�seq level3 \*alphabetic�l�.	Granting any priv. corp., assoc., or indiv. any exclusive priv., immunity, or franchise whatever;



			�seq level3 \*alphabetic�m�.	Granting any person, assoc., firm, or corp. an exemption from taxation on real or personal prop.; AND

			�seq level3 \*alphabetic�n�.	Providing for bridge building by other than a local govt. or pub. agency of the state, except over waters forming a boundary of the state.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 �	LOCAL GOVT. RIGHTS



		�seq level2 \*arabic�1�.	DEF.:	A local govt. is a pol. subdiv. of the state, exercising only such govt. powers as have been delegated by the legis. and restricted by the NY CON.



		�seq level2 \*arabic�2�.	GEN. RULE:	The state can:

			�seq level3 \*alphabetic�a�.	Modify or withdraw these powers;

			�seq level3 \*alphabetic�b�.	Take some prop. w/o compen.;

			�seq level3 \*alphabetic�c�.	Vest it in other agencies;

			�seq level3 \*alphabetic�d�.	Consolidate, add to, or take away from the territ. of a local govt. w/o its consent; AND

			�seq level3 \*alphabetic�e�.	Delegate its taxing power.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	LIMITS ON STATE POWER OVER LOCAL GOVTS.:

			�seq level3 \*alphabetic�a�.	GENERAL:

				(�seq level4 \*arabic�1�)	NY B/R FOR LOCAL GOVTS.;

				(�seq level4 \*arabic�2�)	STATUTE OF LOCAL GOVT.; AND

				(�seq level4 \*arabic�3�)	Concept of HOME RULE, particularly involving LIMITS ON "SPECIAL"  as distinguished from "GENERAL" LEGIS.



		�seq level2 \*arabic�4�.�seq level3 \h \r0 ��seq level4 \h \r0 �	HOME RULE:



			�seq level3 \*alphabetic�a�.	GENERAL:

				(�seq level4 \*arabic�1�)	The legis. can act in relation to the PROP., AFFAIRS OR GOVT. of local govt. ONLY BY GEN. LAW OR BY SPECIAL LAW, IF:

					(�seq level5 \*alphabetic�a�)	On request of 2/3 of the total membership of its legis. body or on request of its chief exec. officer concurred in by a maj. of such membership; OR

					(�seq level5 \*alphabetic�b�)	On CERTIF. OF NECESSITY from the governor, reciting an EMERGENCY SITUATION, W/the concurrent of 2/3 of the members elected to each house of the legis. (This option is not avail. in NYC)



			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 ��seq level5 \h \r0 �	TERMS:

				(�seq level4 \*arabic�1�)	"GENERAL LAW": applies alike to all counties OR to all counties other than those wholly included w/i a city (ie. NYC) OR to all cities OR to all villages.

				(�seq level4 \*arabic�2�)	"SPECIAL LAW": Applies to one or more (BUT NOT ALL) counties other than those wholly inc. w/i a city, OR to one or more (BUT NOT ALL) towns, OR to one or more (NUT NOT ALL) villages.

				(�seq level4 \*arabic�3�)	"PROP., AFFAIRS, OR GOVT.": Narrowly construed.

					(�seq level5 \*alphabetic�a�)	Even if the special law might seem to relate to one of these concerns, the legis. MAY PASS it IF the subject matter is in SUBSTANTIAL DEGREE A MATTER OF STATE CONCERN.

					(�seq level5 \*alphabetic�b�)	THUS, NO NEED FOR LOCAL CONSENT IF THE CONCERN OF THE LEGIS. IS A MATTER OF BOTH STATE AND LOCAL CONCERN.

				(�seq level4 \*arabic�4�)�seq level5 \h \r0 �	LOCAL GOVT. STANDING TO CHALLENGE:

					(�seq level5 \*alphabetic�a�)	NO STANDING to challenge the Con. of a stat. affecting its powers, UNLESS it viol. the HOME RULE prov. of the NY CON.



			�seq level3 \*alphabetic�c�.�seq level4 \h \r0 ��seq level5 \h \r0 �	STATUTE OF LOCAL GOVTS.:

				(�seq level4 \*arabic�1�)	It must and does grant local govts. powers INC. BUT NOT LTD. TO those of LOCAL LEGIS. and ADMIN., PLUS other powers listed in art.9.

				(�seq level4 \*arabic�2�)	The legis. can repeal, diminish, impair, or suspend any such granted powers ONLY by a stat. enacted w/the governor's approval at its reg. session in one calendar yr. AND REENACTED AND REAPPROVED in the following calendar yr.



			�seq level3 \*alphabetic�d�.�seq level4 \h \r0 �	LOCAL GOVT. B/R:

				(�seq level4 \*arabic�1�)	EMINENT DOMAIN

					(�seq level5 \*alphabetic�a�)	Local govts. can take private prop. w/i their boundaries by eminent domain for public use.

					(�seq level5 \*alphabetic�b�)	ONLY IF outside of boundaries, can legis. regulate the local govt. power of eminent domain.

					(�seq level5 \*alphabetic�c�)	The taking of any prop. OF A LOCAL GOVT., SCHOOL DISTRICT, OR DISTRICT CORP. by eminent domain gets same treatments as if done against a private person.

						�seq level6 \*roman�i�)	HOWEVER, this law applies ONLY to situations in which the exer. of eminent domain IS FOR A PURP. SUBSTANTIALLY DIFF. from that for which the prop. was held by the local govt.

				(�seq level4 \*arabic�2�)�seq level5 \h \r0 ��seq level6 \h \r0 �	ORGANIZATIONAL RTS.

					(�seq level5 \*alphabetic�a�)	Every local govt. (except a county wholly w/i a city) is entitled to a legis. body, elected by the people of the territ.  The officers elected by the people may appoint other officers.

						�seq level6 \*roman�i�)	Counties (other than those wholly in cities) can org. a govt. form that has the power to transfer one or more functions/duties of the govt. entity w/i to each other, or may abolish one or more offices or depts. w/i it.

							�seq level7 \*alphabetic�a�)	Must be approved on referendum by majority of the votes cast in the area of the county outside the city, and in the cities of that county (if any), considered as one unit.

				(�seq level4 \*arabic�3�)�seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �	PROPRIETARY AFFAIRS

					(�seq level5 \*alphabetic�a�)	The legis. CANNOT prohibit local govts. from getting fair returns on the value of the prop. used in the oper. of utilities AND making refunds to consumers.

				(�seq level4 \*arabic�4�)�seq level5 \h \r0 �	ANNEXATION

					(�seq level5 \*alphabetic�a�)	A local gvt. can annex territ. of another local govt. as long as a maj. of the people in the territ. have consented by referendum, and the local govt. affected agrees that it is in the overall pub. interest.

				

			�seq level3 \*alphabetic�e�.�seq level4 \h \r0 ��seq level5 \h \r0 �	CONFLICT OF STATE AND LOCAL LAW

				(�seq level4 \*arabic�1�)	RULE:	A LOCAL LAW "CONFLICTS" W/A STATE LAW IF IT PROHIBITS WHAT THE STATE LAW PERMITS, OR IF IT RELATES TO A FIELD OF LAW THAT STATE STATS. HAVE FULLY OCCUPIED AND THEREFORE PREEMPTED.

				(�seq level4 \*arabic�2�)	Every local govt. may adopt or amend laws that are NOT INCONSISTENT w/the state Con. and general laws relating to its prop. affairs or govt.

				(�seq level4 \*arabic�3�)	Also, a local govt. can, subject to legis. authorization, adopt or amend local laws not NOT INCONSISTENT w/the state con. or gen. laws relating to the following subjects insofar as they do NOT relate to the local govt.'s prop., affairs or govt.: (LIST)

					(�seq level5 \*alphabetic�a�)	Officers and employees -- duties, qualifs., compen., etc.;

					(�seq level5 \*alphabetic�b�)	Membership and composition of legis. body of a city, town, or village;

					(�seq level5 \*alphabetic�c�)	Transaction of its bus.;

					(�seq level5 \*alphabetic�d�)	Incurring obligs. consistent w/stats.;

					(�seq level5 \*alphabetic�e�)	Presentation, ascertainment, and discharge of claims against it;

					(�seq level5 \*alphabetic�f�)	Acquisition, mgt., care, and use of its roads and transit facilities;

					(�seq level5 \*alphabetic�g�)	Levy, collection and admin. statutorily authorized local taxes;

					(�seq level5 \*alphabetic�h�)	Compen. and working conditions of person employed by contractors performing work for it; AND

					(�seq level5 \*alphabetic�i�)	Govt., protection, order, conduct, safety, health, and well-being of persons or prop. therein.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 �	FINANCES



		�seq level2 \*arabic�1�.	EXPENDITURE CONTROLS

			�seq level3 \*alphabetic�a�.	STATE APPROPRIATIONS: Must pass law (2/3 of each branch of the legis.) w/i 2 yrs of the planned approp. of state treasury funds

			�seq level3 \*alphabetic�b�.	GIFT OR LOAN PROHIB.:

				(�seq level4 \*arabic�1�)	GENERAL RULE: $ of the state CANNOT be given or loaned to, or in aid of, any priv. corp. or assoc. or priv. undertaking NOR can the state's credit be given or loaned to, or in aid of, any priv. indiv., pub. or priv. corp. or assoc., or priv. undertaking EXCEPT as to any fund or prop. held by the state for educ., mental health, or mental retardation purps.

				(�seq level4 \*arabic�2�)	EXCEPTION: Restriction does not apply to state loans to a pub. corp. for the purp. of making loans to non-profit corps that will construct or fix indus. manu. plants that will build bldgs. for research and development, or that will purchase related equipment, or for using such funds to increase emp. opportunities in any area of the state (but loans ltd. to 40% a yr. of the cost of any such project).



		�seq level2 \*arabic�2�.�seq level3 \h \r0 ��seq level4 \h \r0 �	SOURCE OF FUNDS

			�seq level3 \*alphabetic�a�.	State has broad power of TAXATION and BORROWING.

			�seq level3 \*alphabetic�b�.	NY CON. allows state to contract debt in anticipation of tax receipts and revenue from bond sales.

			�seq level3 \*alphabetic�c�.	State can also contract EMERGENCY DEBTS ONLY to repel invasion, suppress insurrection, defend the state in war, or suppress forest fires.

			�seq level3 \*alphabetic�d�.	GEN. RULE: All other debts can be contracted ONLY IF approved by referendum, which must be no earlier than 3 mos. after the passage of the bill. but not at a general election where any other law or bill is being voted on by the public.



		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	LOCAL GOVT. FINANCES

			�seq level3 \*alphabetic�a�.	RAISING FUNDS

				(�seq level4 \*arabic�1�)	Local govts. can assess and collect prop. taxes c/i NY CON. limits and the legis. can authorize imporvement districts to impose such taxes.

				(�seq level4 \*arabic�2�)	The legis. may by stat. provide revenues to local govts. in the forms of grants, sales, taxes, user charges, income taxes, and special assessments (combo. of user charge and prop. tax).

				(�seq level4 \*arabic�3�)	LIMITATION ON RAISING OPERATING FUNDS: NY CON. limits how much the local govts. and districts can raise for operating expenses during the yr.

				(�seq level4 \*arabic�4�)	LOCAL GOVT. MUST PLEDGE FULL FAITH & CREDIT: A local govt.'s indebtedness MUST have the local govt.'s pledge of good faith and credit, whether or not such indebtedness if for revenue anticipation or longer-life projects.

					(�seq level5 \*alphabetic�a�)	FAITH = Govt.'s promise to pay

					(�seq level5 \*alphabetic�b�)	CREDIT = Use govt. funds to pay back.

					(�seq level5 \*alphabetic�c�)	Diff. from REVENUE OBLIG.: which involves the ltd. pledge that the govt. will use therevenues from the specific or designated source or fund.

				(�seq level4 \*arabic�5�)�seq level5 \h \r0 �	LEGISLATURE'S POWER TO LIMIT LOCAL TAXES: Although the legis. can impose lower tax ceilings than set by the NY CON., it CANNOT restrict the local govt.'s power to levy taxes on real prop. for the pymt. of interest or principal of previously contracted indebtedness.

				(�seq level4 \*arabic�6�)	Water supply and sewage projects are an exception to NY CON. debt-incurring restrictions.

			�seq level3 \*alphabetic�b�.�seq level4 \h \r0 �	"GIFT OR LOAN" PROHIB.

				(�seq level4 \*arabic�1�)	Same as with state govt, EXCEPT joint undertakings b/n local govts. to provide municipal faciliteis or svs., or local govt. provs. for the care of the needy, inmates or orphans, whether under public or private control.





�seq level0 \*ROMAN�X�.�seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 �	GOVT. AS EMPLOYER, CONTRACTOR, AND WRONGDOER



	�seq level1 \*ALPHABETIC�A�.	GOVT. AS EMPLOYER

		�seq level2 \*arabic�1�.	PUBLIC OFFICERS:

			�seq level3 \*alphabetic�a�.	Either elected or appointed, according to NY CON. or stat.; serve at will of the appointing officer or body if no term set therein.

			�seq level3 \*alphabetic�b�.	Governor, lieutenant governor, comprtroller, and atty. gen. are elected, as are members of the legis.

			�seq level3 \*alphabetic�c�.	NY CON. allows max. of 20 permanent civil depts. in state govts, and their heads, as a rule, are appointed by the governor w/the advice and consent of the senate.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	CIVIL SERVICE:

			�seq level3 \*alphabetic�a�.	Appointments and promotions made according to merit and fitness.

		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	LABOR LAW:

			�seq level3 \*alphabetic�a�.	NY CON. limits the working hours and sets a min. wage for persons in the employ of contractors and subcontractors doing pub. works.

			�seq level3 \*alphabetic�b�.	All employees in the state have the rt. to collective bargaining.

			�seq level3 \*alphabetic�c�.	Public Employment Relations Board supervises labor relations.

			�seq level3 \*alphabetic�d�.	Local govts. may adopt their own labor laws if PERB views them as substantially the same.



	�seq level1 \*ALPHABETIC�B�.�seq level2 \h \r0 ��seq level3 \h \r0 �	GOVT. AS CONTRACTOR

		�seq level2 \*arabic�1�.	LIMITS ON TYING HANDS OF FUTURE LEGISLATURES:

			�seq level3 \*alphabetic�a�.	Aside from Ks for indebtedness, the state and its subdivs. can enter Ks to carry out powers possessed or delgated to them, exept for limiting the discretion of future legislatures.

		�seq level2 \*arabic�2�.�seq level3 \h \r0 �	TAXPAYER STANDING:

			�seq level3 \*alphabetic�a�.	RULE: Mere unlawfulness of a local govt.'s act does NOT give a TP standing to challenge it UNLESS the TP can show that the unlawful act is injurious or dangerous to the pub. interest.

			�seq level3 \*alphabetic�b�.	In actions against local govts., it has been held that a plaintiff need NOT usu. show a direct injury to himself, BUT must show how the allegedly unlawful official act would produce PUBLIC injury.

			�seq level3 \*alphabetic�c�.	Further, TP actions against all agents of a local govt. so as to prevent waste or injury by such acts, or to restore and make good any prop., funds, or estate of city, town, county,, or village if the TP or TPs together together as plaintiffs in the action share property recently or currently assessed at $1,000 or more by that local govt.

		�seq level2 \*arabic�3�.�seq level3 \h \r0 �	GEN. RULE: Despite NY's slight liberalism, the general rule is still that a TP who attacks as uncon. an expenditure of pub. funds or the validity of a stat. MUST demonstrate some special need and direct injury to himself.



	�seq level1 \*ALPHABETIC�C�.�seq level2 \h \r0 �	GOVT. AS WRONGDOER: The legis. has waived sov. immun. for the state and its subdivs.
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