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Chapter 1. Personal Property

I. Wild Animals (Possession and Capture)

POSSESSION is the most basic way of determining OWNERSHIP – Possession is most of what proves ownership with personal property.  Some things require more than possession because they’re so valuable (cars, etc.)  But most personal possessions are property based on possession.


CASES:

A. Pierson v. Post: fox (pursuit alone is not good enough)

Q: Whether “Post by pursuit with his hounds acquired occupancy (possession) of the fox.”  The appeal court here is looking at what constitutes possession of an animal ferae naturae.

· Dissent (liningston) argues that this should be decided by men in that sport, and that they would not have ruled in favor of a saucey intruder I b, says that this rule could have a chilling affect on the hunting of fox and that we want to encourage the killing of such noxious beast.  
RULES & rinciples: 

1. Possession or “occupancy” requires one to (1) have the intention to appropriate the thing and (2) to deprive it of its natural liberty. 

2. Constructive possession  Eg’s consistent with the majority decision are mortal wounding, trapping, etc.  Dissent (Livingston) argued that constructive possession exists also when one has “reasonable prospect” or  a state of “eminent capture” of taking the thing.

3. Pursuit alone ≠ Possession
4. One has qualified property of all wild animals that are tame, in that, so long as they have this quality, they are “deprived of their natural liberty.” Other exceptions also allow one to have property w/o really having physical possession – dog tags, etc. (Blackstone in the notes)

5. Rule of Capture: first to capture = possessor. First-in-time = first-in-right

Terms to remember:

1. trespass on the case = indirectly damaging another as opposed to trespass which is directly damaging another

2. certiorari = a sort of appeal which is to allow the higher court to “make certain” that the trial court didn’t make a mistake

3. animum revertendi = the quality of a trained animal that makes it return.  When it doesn’t have this characteristic and is lose, it is not possessed.

4. Corporal possession = Possession of something’s body. 
5. ratione soli = having ownership because its on your land (English origin)

Claims ratione soli:

1. A visits B and catches a fox on B’s property.  B sues A to recover the fox.  Law says B’s claim is superior by reason of the soil (ratione soli).

2. A starts the fox on A’s land and chases it onto B’s land where he captures the fox.  B sues A again.  B rests on ratione soli and A rests on pursuit and capture.  Law says A prevails but is liable to B for trespass.

3. A starts the fox on C’s land and chases it onto B’s land where A again captures it.  Lawsuits could arise between A and B or between A and C.  Helmholz hasn’t found any cases of this sort to say how they come out.

B. Buster v. Newkirk: abandoned deer (wounding isn’t good enough)

Q: Does wounding and then abandoning the deer amount to depriving it of its natural liberty? Court says no deprivation of natural liberty here.

· There must be a mortal wound and no suspension of pursuit

C. Keeble v. Hickeringill: interfered bird pound; interfering with way of getting a livelihood give a tort action, but not property rights (in this case ratione soli) because the P didn’t own the fowl they were animale farie 

Actionable interference = interference by a non-competitor


RULE: Violent or Malicious acts done to damage a person’s occupation or livelihood are actionable.

Non-actionable interference = interference by a competitor


RULE: Interfering by doing the same thing (competition) is ok (this is why Pierson is not actionable interference).

Side notes:

(1) People doing business and/or killing “noxious beasts” is seen as a social good.

(2) If one doesn’t know the number of their ducks, one didn’t possess them.  Therefore damages in Keeble are for “disturbance” not for loss of fowl.

D. Dapson v. Daly unlicensed hunter; Prerequisite of license because state holds title to animals in trust for public

Plaintiff hunter doesn’t get the deer because:

1) he was hunting illegally
BUT, if he was hunting legally, then he still wouldn’t get the deer because:

2) there was no mortal wounding (Barbeyrac in Pierson)
Q: When does a violation of law affect the acquisition of property?

side note: “burden of proof” on P here to show that the current possessor (D) has less right to thing than P
E. State of Ohio v. Shaw (this was a criminal case but they had to first decided if fish net larceny;  possession doesn’t require absolute security against escape

Court concludes that fish in the net were deprived of their natural liberty, ∴ property, ∴ case is actionable.

larceny – taking property form an owner with the intent to permanently deprive the owner of it

RULE: some definitions of sufficient confinement or constructive possession are trade based

—ie reasonable precautions taken to confine the fish ∴ near-sure confinement sufficient

* there’s tension here with Post which seems to require more sure possession

F. Ghen v. Rich bomb-lanced whale found on shore

Court relies on CUSTOM because this was a maritime case, in this case as a rule for determining property of whales.

Three points to establish in determining the usability of customs in the face of law

1. Time out of mind usage (must be in use for a long time)

2. no contrary methods during the time of usage (it must be accepted as a method by the community) – p.15

3. The community must be a recognized group of individuals such as whalers or cotton grows; must be a general usage within relevant population (in the industry, etc.) – p. 16

4. custom must be reasonable – p.16 (the custom can’t be to gross of a deviation from common law standards)

Today, custom has much less force.  ie: custom is to drive 65 in a 55 zone.
*different conclusion under common law?  Compare to Barbyrac—intent (not abandoned) + certain control

G. State of ND v. Dickinson Cheese river fish killed by whey

fish are naturally res nullias (belonging to nobody)

State “owns” the fish, but only in a regulatory sense as a sovereign—State could not collect damages

*Regulatory sense = This means the state has police powers
II. Acquiring Abandoned Property

The owner of a thing loses property of a thing when she manifests an intent to abandon AND actually abandons the object.  When an object is abandoned, it goes to the finder; finder holds a claim to ownership against everyone except the true owner (if not truly discarded).  BUT how do we know when one intends to abandon something?  Objective evidence?  Ways the law deals with abandonment:
(1) presumption—eg. If one allows grass to grow on property, one would not be maintaining an intent to possess

-presumption will be rebutted when technology won’t allow the owner to recover the property

(2) statute of limitations on recovery—after a certain time, you can’t get it again

-statute of limitations doesn’t start until a third party comes and takes the thing

(3) ignoring the issue—trying  cases without inquiring into the original owner

-sometimes the owner does turn up

          note: land can’t be abandoned
A. Eads v. Brazelton P sets markers around shipwreck

“due diligence”—ie taking an initial step toward appropriating a thing (Haslem)

How much work do you have to do to get both:

intent (as opposed to abandonment) and constructive possession (as opposed to attempts/pursuit)

· B locates a shipwreck.  He leaves it and another raises the cargo first.  B did not have property rights
Real vs. Personal Property

Personal property = chattel, etc.  Real property = land and things attached to it in some way.  Fixtures are attached to the land, and therefore pass with the land even though, before they are affixed, they are personal property (sconces, etc.)  

fructous naturalis (shrub) passes with the land  VS.  fructous industrialis (grain in a silo) does not pass with the land

CASES:

B. Haslem v. Lockwood  manure gathered into pile, left briefly, and carted off by another; original finder has better rights

*If manure = personal property, can be abandoned, therefore found and possessed (on road = personal)

*If manure = real property, it would not be able to be appropriated by finding (on a farm = real)

RULE: a thing taken into possession that has been greatly benefited in its value may be left for a reasonable amount of time to allow the gatherer (or whatever) to come back and get it—here it’s 24hrs.

· Helmholz:  When there is a wrongful act of conversion, that party is liable for the value of the item, but is entitled to the expenses he incurred to make the item more valuable, if he does it in good faith.  It distinguishes between the amount of recovery when the respondent acts in good faith as when he doesn’t.

· Deposits and accretions become property of the owner of the soil (ratione soli)

· Goddard v. Winchell:  meteor falls on land and is carted off by finder; land owner has superior rights because of doctrine of accretions

III. Finder’s Rights

General rule: prior finder has rights above anyone but the true owner—though some exceptions exist.

A. “Conversion” is acting with rights of the owner when you aren’t the owner.  “Trover” is very similar to conversion, but D must deny P’s right to the object.  “Replevin” is to get the thing itself back, whereas the former two just aim at getting the thing itself OR damages.
B. Elements of Possession
· Intent to Control

· Act of Control

To be found property must be:

· Abandoned property: when owner intentionally and voluntarily relinquishes all right, title, and interest

· Goes to finder

· Lost property: when owner unintentionally and involuntarily parts with it through neglect or inadvertence and does not know where it is

· Goes to finder 

· Mislaid property: when owner voluntarily puts it in a particular place, intending to retain ownership, but fails to reclaim it or forgets where it is

· Goes to the owner of the locus in quo

· Criticism: finder can’t know owner’s intent

Different from rights to animals, because property cannot regain state of nature, of freedom.

C. Armory v. Delamarie sweep and the ring

RULE: “The finder has such right as to allow him to keep it against all but the rightful owner.”

· chimney sweep’s boy find jewel and takes it to goldsmith for appraisal, where apprentice keeps it; boy gets damages when jewel “lost” ; since lost the D has to pay the highest damages. 

D. Clark v. Maloney D finds floating logs which P claims he had moored, because P showed interest in securing the wood that he found floating in the river with rope; then he holds truer title except to the true owner.

i. RULE: prior possessor (finder) has right over subsequent possessors
ii. reasons: this protects the peace, (but might encourage irresponsibility—not mooring tight enough).  Also finder won’t hide the thing.  The rule is clear cut too.

iii. Doctrines of possession and specification—could P recover boards that D turns lumber into?  No, when there is a change in species, the thing itself cannot be recovered, just the damages for the amount the thing was worth at the time of conversion.

1. Or in Ghent v. Rech if the P had wanted to recover the oil that was extracted from the whale instead of just the value of the whale in its original form then that would have been specification
Accession Doctrine: Accession: is adding value to it by writing something on it, so if someone writes a great American novel on my paper, I’m not entitled to the novel, or the paper back with the writing on it, I’m only entitled to the value of the paper that was written on. 

· The party that improves the item must do so must be done in good faith; and if this is proven then you are off the hook.  Good faith means that you though you had the right to do so. 

E. Barker v. Bates a piece of lumber was found by D embedded in P’s property; P has a claim of trespassing and so court finds for P

i. In general, the owner of the locus in quo has constructive possession prior to the finder.  But there are exceptions.

ii. BUT, owner always prevails where the finder was trespassing.

F. S. Water Co. v. Sharman contractor finds gold rings in pool when hired to clean it out; court says it goes to landowner

i. where the finder is on the premises for a limited purpose (esp. if that purpose is to find things for the owner), the finder is not entitled to take things he finds.

ii. where the finder is an employee of the owner of the premises, usually the employee  cannot keep the object

iii. where the object is in the ground the owner of locus has higher right.

G. Hannah v. Peel soldier finds brooch in house; and awards it to finder over homeowner because of (ii. Below)

i. If owner of premises lives in the house, then owner trumps finder (it is presumed that owner has possession of everything in his house and intends to exclude others from possession)

ii. If owner has not moved into the house, then owner does not have possession of the things therein.  As long as the finder is not trespassing, the finder has a better chance of prevailing.

iii. Pro’s for finder—more likely to give it to police to find true owner

Pro’s for land owner—more likely owner will come back there to get it

H. McAvoy v. Medina: customer mislaid her pocket book by leaving it on the table in D’s store, P came and took it, and D stopped P saying that D should hold the pocket book in safekeeping until the customer comes back to get it, which they likely will.

· Court agrees with D that this is not considered lost or abandoned property and so P has not right to it as a finder

Unauthorized Possession 

I. Unauthorized possession doesn’t change rules between possessors—prior thieves have better right than later thieves. 
G. Anderson v. Goulberg: P was given authorization by third party to cut timber off of a lot, but third party wasn’t legally the owner of said lot and so couldn’t give authorization to cut the timber down

· This cases says that if you are a thief and someone steals from you then you can sue to get it back

· Court says that timber 

· Note: Trover can’t be brought unless satisfaction of the judgment will have the effect of vesting a good title in the defendant. 

· So in the case court says it goes to D because P won’t have good title

· Jus Tertii does not allow current possessor to prevail over prior unauthorized possessor

J. Russel v. Hill  P bought logs from lady who thought they were hers but they weren’t.  Owner was a third party.  D took the logs.  He wins b/c he has the same title as the other.

i. This case says that if a thief steals from another thief then you can’t sue the first thief because it may make them liable to be sued twice because the true owner could come back and sue the thief as well. 

ii. Court says P’s claim is “rebutted by deed” of third party.—seems to disagree w/ Anderson  

iii. This decision was based on protection of judicial economy?  So there won’t have to be a suit between the owner other possessors, and those possessors amongst themselves. Protects D from double liability?

K. You can’t reconcile these two cases because they are contradictory but some states use one rule and some use the others

IV. Bailments

A bailment exists when the item is delivered to the bailee and limited rights of possession given to the bailee.

A. Bailments: A bailment is the rightful possession of goods by one who is not their owner.

i. Must be delivered by actual (physical), constructive (key to safe), or symbolic (deed) delivery.

1. The bailee must have contriol and intent to possess (like a regular possession)

ii. Whether there is a bailment is often judged by conduct of the parties more than other factors

B. Duty during custody: During the time that the bailee has the object in his possession, he is not an insurer of it. He is liable only for lack of care, but the precise standard depends on who is benefitted: 

i. Mutual benefit: If the bailment is beneficial to both parties, the bailee must use ordinary diligence / reasonable care  to protect the bailed object from damage or loss. 

ii. Bailor alone benefits: If the benefit is solely for the bailor’s benefit, the bailee is liable only for gross negligence.

iii. Bailee alone benefits: If the bailment is solely for the benefit of the bailee (i.e., the bailor lends the object to the bailee for the latter’s use), the bailee is required to use extraordinary care in protecting the goods from loss or damage (but he is still not an insurer, and is liable only if some degree of fault is shown).

iv. Contractual limitation: The modern trend is that the parties may change these rules by contractual provisions. But even by contract, the bailee generally may not relieve himself from liability for gross negligence. 
1. Acceptance: Also, for such a provision to be binding, the bailor must know of the contract and "accept" it.
C. Duty to redeliver: a bailee has strict liability to get the item back the owner—no matter what type of benefit the bailee gets.

i. Unless the bailee is an “involuntary bailee”  Here the bailee is only liable if she is negligent
NONE of the following are bailments:

debt carries with it the obligation to repay, no matter what happens to the actual dollars you gave the person

agents – door-to-door salesmen may have merchandise, but not actually given possessor-rights ?? 

chattel mortgage – you’re not the bailee of the car, even though you haven’t paid it off

lease – the apt. is not a bailment—even a rented storage locker is likely a lease, not a bailment

trust, consignment, etc. all not bailments

custody –something less than possession; a servant isn’t in possession of his master’s property, etc.

D. Peet v. Roth Hotel ring lost after being deposited at hotel front desk

i. bailment ( “assent to assume obligation”  The item must be known, but not necessarily the value of the item.
ii. court sees that there is mutual gratuitousness in this case (hotel gets benefit by getting more customers)( customer benefited by the convenience of leaving packages at the front desk for his clients to pick up instead of having to wait for his client to give her the package/ring)

iii. Burden of proof rests on the bailee to prove that the loss did not result because the bailor, who is not present, would have no idea what happened 

iv. In bailment cases, three things must be shown:

(1) failure to return item

(2) bailee shows what happened (that the ring was stolen, etc.)

(3)if (2) shows not fault of bailee, then bailor must show that there was still negligence

E. Allen v. Hyatt car parked in an enclosed garage (w/o keys) court says there was a bailment

i. NJ court throws out proving bailment and says that there is a duty of reasonable care because of the “realities of the relationship.” So this bailment was created by implication

ii. Ticket disclaimer doesn’t matter here

iii. Helmholtz says there was a gesture of acceptance when the gate opened to let the car in, which helped to establish the bailment. 

iv. Garage being enclosed, security guard, exit gate etc. all point toward bailment situation

F. Cowen v. Pressprich messenger deposits the wrong bond into the clerk’s depository

i. involuntary bailment
ii. dissent says the involuntary bailee must give a good faith attempt to return the bailment, but that’s all

iii. majority says when an involuntary bailee “exercises dominion over the thing bailed” then he becomes a voluntary bailee.

iv. In Peet, the question is whether the bailee is negligent with respect to the custody.

Cowen is a question of delivery—duty of the bailor to deliver or return  is absolute.

V. Gifts

A. Definition: A gift is a present transfer of property by one person to another without any consideration or compensation in return or else it would be a contract.

B. Not revocable: A gift is generally not revocable once made; that is, the donor cannot "take back" the gift. (But gifts "causa mortis," i.e., made in contemplation of death, are revocable if the donor escapes from the peril of death which prompted the gift.)  

· Also if something is given to someone and the person dies, it becomes theirs to keep because the original owner is the only one who can ask for it back, 

C. Three requirements: There are three requirements for the making of a valid gift: (1) there must be a delivery from the donor to the donee; (2) the donor must possess an intent to make a present gift; and (3) the donee must accept the gift. 

1. Delivery: For the delivery requirement to be met, control of the subject matter of the gift must pass from donor to donee. Thus a mere oral statement that a gift is being made will not suffice. 

a. Symbolic and constructive delivery: "Symbolic" or "constructive" delivery will suffice in the case of property which cannot be physically delivered (e.g., intangibles, such as the right to collect a debt from another person), or which would be very inconvenient to deliver (e.g., heavy furniture or a car). That is, delivery of something representing the gift, or of something that gives the donee a means of obtaining the gift (car title), will suffice. 

b. Written instrument: Most courts today hold that a written instrument (even if it is not under seal) is a valid substitute for physical delivery of the subject matter of the gift. (Example: O writes a letter to P saying, "I am hereby giving you my 500 shares of ABC stock as a present." Most courts today will hold that this letter is a written instrument the delivery of which to P meets the delivery requirement, so that physical transfer of the shares themselves is not necessary to make a gift of the shares. But a minority of courts would disagree.)

c. Gifts causa mortis: Courts are generally hostile to gifts causa mortis (in contemplation of death). Therefore, they frequently impose stricter requirements for delivery in such cases than where the gift is made inter vivos with no expectation of death.

2. Intent: In addition to delivery, there must be an intent on the part of the donor to make a gift. The intent must be to make a present transfer, not a transfer to take effect in the future. 

a. Present gift of future enjoyment: However, a gift will be enforced if the court finds that it is a present gift of the right to the subject matter, even though the enjoyment of the subject matter is postponed to a later date.

3. Acceptance: The requirement that the gift be accepted by the donee has little practical importance. Even if the donee does not know of the gift (because delivery is made to a third person to hold for the benefit of the donee), the acceptance requirement is usually found to be met. However, if the donee repudiates the gift, then there is no gift.

CASES:

Gifts inter vivos

A. Irons v. Smallpiece - horses promised to son, but father retains possession.  After father’s death, he sues.

i. Court says there must be delivery, and here there is none.

ii. In this case the father gave son a future interest, not a present interest, but the father intended to give him a present interest but since he didn’t and since it was a future interest which took effect upon his death then it had to be in accordance with the law of wills ‘witnessed, signed, etc.’, and so this is not a gift, but rather a remainder of some sort.   

iii. p. 77 says the delivery must be “as perfect as the circumstances permit.”  So physical delivery would be the “more perfect” way here because it is reasonable under the circumstances 
SO: you may use constructive delivery (as in a key to a safe) or symbolic delivery (as in a deed to a house) if it’s the best you can do under the circumstances.

B. Gruen v. Gruen - Donor (dad) dies years after sending letters (which promised the painting) to son and donee (son) wants the picture, stepmother doesn’t want to give it up.

i. Q-whether the donor wanted to give up ownership when letter was sent or when he died.

ii. In this case the Ownership is split and so the father having a life estate, and the son a remainder; if they wanted to sell the painting they would both have to consent to sell both of their interest to fully convey.
iii. RULE: In order to make a gift that turns over ownership at death, you must make the gift in compliance with the statute of wills—it is witnessed, signed, etc.

iv. father had the rights of a “life tenant” or “life estate” of the painting after he had transferred ownership to son

v. Distinguished between Irons b/c the intention of the father in Irons intended to give the colts immediately, whereas in Gruen, the father intended to keep possession of the gift.  It’s the nature of the gift that differs.  ownership ≠ enjoyment 

vi. limited gifts are just limited more than unlimited gifts—but they’re still gifts (like a gift certif.)

Gifts causa mortis

They are exceptions to the statute of wills.  They do take effect at death, but they do not contradict the Statute of Wills.  A soldiers and sailors will is sufficient if it is in the handwriting of the sailor
*subject to creditors

*conditional on death

*cause of death must be objectively present

Elements of a gift causa mortis:

1. Intent to make a gift

2. Gift must be of personal property

3. Gift must be made while the donor is under the apprehension of imminent death, upon the essential condition that the property shall belong to the donee if the donor dies as anticipated leaving the donee surviving, and the gift is not revoke in the meantime. But if he lives then you have to give it back. 

4. Possession of the property given must be delivered at the time of the gift to the donee, or to someone for the donee, and the donee must accept the gift . . . The donee must establish the gift causa mortis by clear and convincing evidence.

C. Woo v. Smart – checks for money in accounts
i. Court agrees that checks were gifts causa mortis, but says that the gift wasn’t delivered (checks don’t count for delivery according to the UCC).

ii. Gruen says “the best means given the circumstances” is necessary.  Could Yee have done any more than write checks?

iii. But the UCC passed this provision to protect banks from people writing multiple checks on the same money SO we could say that the intention of the UCC doesn’t really apply in Woo

iv. Engagement ring issue (p. 78 #)  What is an engagement ring?  A “gift causa marriage”
VI. Bona Fide Purchasers (BFP)

A. The problem of the "bona fide purchaser" arises when one who is in wrongful possession of goods (e.g., a thief, defrauder, finder, etc.) sells them to one who buys for value and without knowledge that the seller has no title. 

1. General rule: The general rule (nemo dat) is that a seller cannot convey better title than that which he holds (but subject to exceptions summarized below). See UCC 2-403(1)

a. Stolen goods: This general rule is always applied when the seller (or his predecessor in title) has stolen the property.  The seller has a void title only.  A bailee who sells the bailment also transfers a void title.

b. UCC BFP def: (1)transaction of fair market value, (2)P has honest belief that he is buying title, (3)circumstances wouldn’t lead P to think otherwise

2. Exceptions: But where the goods are acquired from the original owner not by outright theft, but by less blatant forms of dishonesty and/or crime, the b.f.p. may be protected. 

a. "Voidable" title:  If the True Owner intended to deal, transfer or assign any sort of ownership to the seller, then the title is voidable.  A b.f.p. who takes from one who has a "voidable" title will be protected. Thus if B obtains goods by inducing them from A by misrepresentation (e.g., B pays with counterfeit money or a bad check), B gets a voidable title, and if he immediately re-sells the goods to C, a b.f.p., A cannot get them back from C.

b. Void: Is when someone has property that they stole by fraud

c. Entrustment / Estoppel: Also, the owner may lose to the b.f.p. by the principle of estoppel. Today, one who entrusts goods to a merchant who deals in goods of that type gives the merchant power to transfer full ownership rights to a b.f.p. See UCC §2-402(2).  This is judged from BFP’s perspective—does it look like the seller has the right to sell?  If yes, TO can’t replev.  If A expressly or impliedly represents that B is the owner of goods or has the authority to sell them (even by letting him display them, etc.), A cannot recover if C buys the goods in good faith from B. (Porter v. Wertz)

d. Equitable Estoppel: The dry cleaner; if you give it to the cleaners and then they put it in the window you can’t see it; and then come to the person who bought it and demand it back. 

e. Other exceptions: market overt (not sure if this exists any more), money (can’t ever be non-negotiable)

CASES: Bona Fide

Case: Midway Auto Sales, Inc. v Clarkson (2000)
29 S.W.3d 788 (Ark. App.)
FACTS
The defendant Clarkson sold a Corvette to the plaintiff Midway Auto Sales. The
defendant had bought the car from Bowen, who had bought the car from Haddock.
Haddock had used a fake check to buy the car with an “open title” from a person in
Oklahoma. The car was confiscated from the plaintiff as a stolen vehicle, and the plaintiff
sued the defendant for breach of his warranty of title.
ISSUE
Whether an unknowing reseller of fraudulently procured goods is liable to the buyer if the
goods are confiscated by the police.
PROCEDURAL POSTURE
The court found for the defendant.
HOLDING
The court found for the defendant and affirmed the lower court ruling.
RULE OF LAW
The court ruled that the Uniform Commercial Code grants title to a good faith purchaserof a good previously bought with a bad check. The court decided that a fraudulentpurchase is only voidable at the election of the seller. Since Clarkson and Bowen were good faith purchasers, the court ruled that Clarkson did not breach the warranty of title
A. Porter v. Wertz    P lends painting to art dealer A, who gives it to non-dealer, B, who sells it to D who sells it to another person.  P prevails over D because:

i. D likely thought they’d win b/c under UCC 2-403(1), a person w/ a voidable title can transfer a good title to good faith purchaser even though:

i) transferor deceived as to identity of purchaser

ii) check no good

iii) was agreed as a cash sale

iv) delivery was procured through fraud punishable as larcenous under criminal law

BUT. . .

ii. D wasn’t a good faith puchaser and this encourages theft

iii. B was not an art dealer and D didn’t inquire into the title—this is not “ordinary course of business” which isn’t determined by their ordinary course of business. Court says “o.c.b.”= a good faith and reasonable course of business (w/o regard for the actual ordinary course of business of the party)

Chapter 2: The Law of Neighbors

I. Adverse Possession—creation of new title by possession for prescribed period
A. The requirements of adverse possession, as established by common law are:

1. actual possession—really being there, using it, etc., Not just a manifestation of desire to have it

2. exclusive possession—not necessarily absolutely exclusive—not nec. exclusive to public access 

3. continuous possession—for a period of time, not necessarily every day, (usually for the statutory period)

a) judged by use as a reasonable owner would use the property (eg. summer homes not necessary to be occupied all year)

4. open and notorious possession

a) actual notice not required—rather using the property as a normal owner would—visibly

5. hostile possession (at least in conflict with the TO’s title)

a) not nec. violent or non-peaceable

b) majority of states require objective evidence of: treating the land as one’s own
c) minority of states require subjective, good faith belief that property is one’s own

d) permission negates hostility
B. Other factors required or considered by some jurisdictions:

1. whether AP pays taxes on property
2. enclosure by fences or otherwise

C. Color of title alters the nature of the adverse possession claim in these three ways:

1. hostility proven by introduction of the invalid deed into evidence

2. extent of land acquired extends not just to land possessed, but land under the deed presented as “color of title

3. sometimes prescriptive period shortened for those w/ color of title

D. Rationale for adverse possession:

1. To bar stale claims (evidence gets harder to find)

2. To provide land for the have-nots in the world; to help out the little guy

3. To keep the peace; prevents conflict between neighbors by blessing the situation they are used to

4. To promote efficiency; rewards the party who makes more efficient use of the land

5. To promote taming the wilderness

6. To protect people’s concept of themselves which is associated with the land (personality theory); the longer you live somewhere, the more attached you become to it

E. Other rules:

1. rights of third parties (rights of non-TO’s) to the land are not taken by the AP

2. statute of limitation does not start to run until the owner has a cause of action against you

3. government exempt: the statute of limitations does not run against the government, and unless stated by statute one cannot adversely posses government land

4. disabled persons: statute usually cannot run against disabled persons, minors, etc.

5. tacking: several adverse possessors can tack their times on to each other for purposes of the prescriptive period, so long as they are not adverse possessors to one-another

6. residence on land not necessary, but persuasive

CASES:

A. Fleming v. Griswold
1. court says the statute had begin to run with P’s (heiress) father before the disability, and so P can’t use disability (which was coverture) as an excuse for ten more years

2. Since in Fleming, the heir takes the right of her father, she also takes the time run on the statute.

3. RULE: Years already run on statute against original TO continue to run against subsequent TO’s so long as AP continues

B. Anderson v. Cold Spring: adverse possession of a cabin owned by mining company as vacation home

1. establishes 5 elements of adverse possession, supra.

2. other elements: they paid taxes, they bought the cabin, they really thought they owned it.

3. court has to determine how much land was actually used and possessed adversely.

4. Color of title: is the false appearance of a legal right; like when someone really thinks they have a legal title to land but they really don’t; but if they hold it long enough they acquire good title by adverse possession. 

Helmholz:  “To pay taxes rarely makes a difference in adverse possession cases.”

Doctrine of law (Helmholz):  When you possess property under a deed and only use it adversely as to part of the property, you claim of adverse possession extends to the whole.  Entry under color of title gives you right to all the land described on the deed.  In Anderson, the deed seems to be only for the cabin rather than for all the land.

C. Grace v. Koch: This was the case about the strip of land to the right of the driveway, there was a dispute as to who owned it 
after the new neighbor (the son of the old neighbor) was pissed off because of a loud race car on that strip of land.  
1. This case establishes that occupation must be open and notorious as to give notice to the real owner
2. The owner of the driveway argued that they fulfilled all elements of AP because they cared for the strip of land like a typical owner would do and they used the land instead of the neighbors, but the court said that it wasn’t open and notorious because they had originally asked permission to cut the grass and do the up keep. 

The Future of Adverse Posession

D. Meyer v. Law  -- boundary incorrectly surveyed—fenced in the wrong place

1. Florida statute takes into account fencing, color of title, and taxes being paid; the verdict is that just because the land was fenced in and kept up is not enough in this case because they both thought the fence was on the property line, but the rightful owner had been paying tax on the portions that was fenced in by the other person, so for this reason now that they know the truth the fence should be pushed back to the correct property line. 

2. The court says that as a matter of PP adverse possession is now outdated and land is scarce we need to protect owners interest, and promoting use of land is not main priority anymore because everyone is doing that already. 

3. majority opinion sees limitation here: says title + enclosure + improve ( land that is adversely possessed

a) dissent sees extension here says that FL statute allows the possessor to extend the land adversely possessed to both land under title and to the land fenced in.

4. FL: no way you could get adverse possession unless you have a title of some sort or pay taxes; FL says this would be against the intent of the legislature

II. Rights of Lateral and Subjacent Support
These are “natural rights”—these don’t depend on negligence, contract or anything except ownership itself.  The fact of ownership of the land allows certain rights regarding the land.

Rules:
A. neighbors have strict liability to support neighbor’s land in its natural state.

B. whether buildings must be supported depends on how you define land in its natural state
1. If the owner has constructed a building, and the soil under the building subsides in part due to the adjacent owner’s acts, but also in part because of the weight of the building itself, the adjacent owner is not liable unless he has been negligent.

C. The right to subjacent support arises only where sub-surface rights (i.e., mineral rights) are severed from the surface rights.  The owner of the surface interest has the right not to have the surface subside or otherwise be damaged by the carrying out of the mining.

1. Structures existing: The surface owner has the absolute right to support, not only of the unimproved land, but also support of all structures existing on the date when the severance took place.

A. Noone v. Price  P’s home begins to crack.  P sues D for allowing a retaining wall on D’s land to fall into disrepair

1. Court says negligence not a factor here b/c house and retaining wall existed before D came, but D did have a duty to furnish regular maintenance and up keep to the wall which was inherited. 

2. Court leaves factual question for lower court: Would the natural state of the land subsided if not for the house’s weight + deterioration in retaining wall?  If so, then strict liability.

3. General rule is that if the land was sound enough to support a house before and through your act or omission it is no longer able to support it then you are liable to the land and property. 

4. Negligence rule is to enforce care while excavating, etc.

B. Subjacent support

1. Usually comes into play when there has been a division of an estate, where the bottom is separated from the surface

2. Does the miner have a duty to support the land

a) Yes, you must support the land but you are not responsible for the building on the top of the land. 

III. Air and Light (easements)
RULES:

A. Direct overflights: If an airport permits flights to occur directly over an owner’s property, and within the "immediate reaches" of his land, the landowner may sue in trespass. But flights beyond a certain height are not deemed to be in the "immediate reaches," so no trespass suit may be brought.

B. Adjacent areas: If flights occur at low altitude on property adjacent to P’s property, some states may permit him to bring a suit for nuisance if the flights are low enough, frequent enough and noisy enough to substantially interfere with his use and enjoyment of his land.

C. Tall buildings: An owner generally has the right to build as high a building as he wishes (assuming that it satisfies all applicable zoning requirements and building restrictions).

D. Right to sunlight: Generally, a landowner has no right to sunlight. For instance, an owner almost never acquires an easement of "light and air" by implication or even by necessity.

E. Old doctrine of ancient lights held that you could get an prescriptive easement to light across another’s land when you were there first  (no longer the law)

CASES:

A. Murphy v. Bolger  D’s roof is hanging over above P’s land. P wins
1. Old rule: a landowner has right to the air above his land.
2. Related modern rules:
a) Subsurface trespass—can you cut the roots of another person’s tree?  Yes, unless it will damage the life of the tree.
b) Airspace trespass—can you cut branches of another’s tree?  Yes, unless it will damage the life of the tree.
B. Allegheny Airlines v. Village of Cedarhurst:  The D had an ordinance that prohibited flights over the village below 1,000 feet. Court strikes the ordinance down

1. Court express the Rule: 

a) Flights over private land are not a taking, unless they are so low and so frequent as to be a direct and immediate interference with the enjoyment and use of the land

b) Also, the owner of the land owns as much of the space above him as he uses, but only so long as he uses it. All that les beyond belongs to the world. 
C. Transferable Development Rights: in the Grand central station case because the labeling of Grand station as a national landmark it limited their ability to build above ground, and so they were able to sell their unused development rights above ground to another company that could build. 
D. Sundowner v. King D builds billboard spite fence that blocks sunlight and air from P’s motel.
1. Rule: depriving neighbors of land and air is not justifiable when it is done only b/c of malice or spite.
2. Restatement says a neighboring structure etc. creates reason for action when it is:
a) intentional
b) the harm is significant
c) purpose is solely to harm or contrary to common standards of decency
3. Issue/tension: the ability to use one’s own land without disturbing or damaging the neighbor’s land
Wrigley Field Case:  In this case Wrigley put up a net to block the view to the skybox seats that were taking advantage of their view; 


They were not being malicious or trying to block anyone’s view of the sunlight but they were just trying to protect their commercial interest because they were in the business of selling tickets. 
E. Fountainebleau Hotel v. Forty-Five Twenty-Five Inc.  two hotels next to eachother.  D wants to build an addition that will cast a shadow over P’s swimming pool. D wins and can build

1. P argues using maxim—“use your own, but you can’t interfere with another’s rights”


Court—but this maxim refers only to legal rights (no legal right to sun here)

2. P argues that the addition was a spite fence

court—that this was not a spite fence because it had utility

3. Maybe the fact that D had already sunk a million dollars into the building also influenced the decision of the court. Maybe the P waited until the D had spent a lot of money so that it would maliciously ruin them if they won the case. 

F. Prah v. Maretti  D wants to build a house that will block the solar panels of P

1.  Court weighs things like:

a) extent of the harm
b) nature of the harm

c) social value the law attaches to the use (suntan or solar panels)

d) burden on person involved in avoiding the harm (putting wing of hotel on other side)

e) utility of the conduct that would infringe

2. On the above factors, court determines that this is unreasonable interference with other’s right to enjoy property.

3. This is not the end of the matter court returns the case to trial court for determination if D’s conduct amounts to actionable nuisance.

Chapter 8: Intellectual Property

I.  Misappropriation of Information
A. International News Service v. The Associated Press: Case where Newspaper stole story from another news paper; court distinguishes between General Public Interest and Competitors commercial interest; the material was not subject to copyright law but it was unfair competition; and so P won. 
1. Facts: Plaintiff (AP) and Defendants (INS) are both involved in the news collection business.  The collected news are distributed by the parties to newspapers around the county.  Both plaintiff and defendant are in direct competition.  The defendants were involved in collecting news posted by the plaintiffs on bulletin boards and newspapers and then reproducing this news as their own work.
2. Issue: 
a. Whether there is any property in news? No.
b. Whether if there be property in news collected for the purpose of being published, it survives the instant of its publication in the first newspaper to which it is communicated by the news gatherer? The first is no
c. Whether defendant’s admitted course of conduct in appropriating for commercial use matter taken from bulletins or early editions of associated press publications constitutes unfair competition in trade? Yes 
3. Holding: There is no doubt that the news is public property, as from its earliest recreation as such, it was regarded as the history of the day.  But this is a question of competition and fair business practice.  AP spends tremendous amounts of money and labor every day on each story it puts out to various newspapers and such.  For another company to take that product which results from AP's time and effort, and to reprint it as its own, amounts to intellectual stealing.  The bottom line is, news gathering costs money, and as such, the news which AP sells as its own should be regarded as quasi-property.
a. INS insists that sometimes the news is not published first, that instead, it is placed on bulletin boards for others to read, which creates public property, which creates fair game for the work to be reprinted and sold.  But this argument falls short, b/c the application to AP as a business is not taken into consideration.  Again, AP is a business, and a business makes money on its product.  To steal this product is wrong, and goes against fair business practice.  This is a question of intent, and at no time did AP ever intend to abandon its story for public use upon its being published on a bulletin board.
4. Take Away Points: 
a. As a matter of public policy we want to incentivize news producers to stay in business because they provide a vital service and so we want to try to protect the work that goes into that.   
b. Quasi-Property: is something that you may not be able to touch or sit on but something for which people will pay money, or something that has commercial value.
c. Rule: When the case-at-bar involves business competitors, when the rights or privileges of the one are liable to conflict with those of the other, each party is under a duty so to conduct its own business as not unnecessarily or unfairly to injure that of the other.
d. There are 4 elements to be invoked for this INS Rule to work

i. P has a substantial investment in time and money
ii. Something that the D has appropriated or taken the creation of the P
iii. And the P must have been injured by the action of the D
iv. Lastly, it must not be a something that is subject to copyright law; in those instances INS does not apply
B. Board of Trade of Chicago v. Dow Jones & Co:  The D wins this case because the P was misappropriating the use of the D’s index; court rules that parties do not have to be in direct competition with each other. 
1. Facts: The D produces a number of Stock indexes; the P pays the D in order to continuously display the Dow Jones ave on their trading floor.  After a while the P came up with there own index but copied at mimicked exactly what the Dow Jones had, without doing the work and research itself. 
2. Holding: court held that it is unfair to let P use D’s index in this manner without paying for it because this would be unfair since the P would be able to compete on equal terms by avoiding those costs normally associated with producing such records or indexes Even though they weren’t in direct competition
II. Copyrights
A. Key terms/ideas
1. Copyright act: Congress shall have the power to promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writing and discoveries
2. Can’t copyright; ideas, facts (i.e. cookbooks, phone books)
3. Work v. Idea 
Work calls for the merger doctrine ; if there is no other way to express an idea but the way that the party expressed the thing then it is still an idea, but if it can be expresses in a variety of ways then it is work. 
B. Rockford Map Publisher v. Directory Serv. P wins when D tried to use their plat map as a template. The form is copyrightable not the information (which only amounted to facts)
1. Facts: P is a publisher of plat maps; the process of creating the plat map includes taking aerial photos and they put it together in quite a unique and handy way.  The D took the P’s map and used it as a template. 
2. Key Issue: Is the map copyrightable
a. The court says you can’t copyright facts; but the effort put in by the P and to compile all this information on to the map made the utility of the map valuable
b. The court holds that the form that the map is in is copyrightable but not the information; the D would need to go out and redo all their own research and arrange it their own way
C. Note case Feist v. Rural Tel:
1. In this case the P used verbatim the information out of the phone book 
2. The Sup Crt. Held that it was not a violation of copyright law because all though the phone book was reduced to a tangible medium it was not put together in a unique or originality way and so it was more like a bunch of fact (which are non-copyrightable)
3. The rules set forth in that case pertaining to copyright are
a. Must be reduced to a tangible medium or expression
b. Must be a work of authorship which shows originality; which excludes ideas
c. Facts are not copyrightable
d. Originality
D. Mid America Title Co v. Kirk
1. Facts: this case involved the D using the P’s files that contained a compilation of factual information regarding a residential parcel of land in Frankfort, ILL. The D claims that even though they were facts the particular selection and arrangement made it copyrightable/original
2. Def of original: only that the work was independently created by the author.. and that it possesses at least some minimal degree of creativity 
3. The court rules in favor of the D saying that the selection that the P is claiming makes their work original, has been proven to be driven by convention rather than originality. So any one would have done it that way. 
E. Random House v. Rosetta Books:
1. Facts: the author had conveyed only the copyrights to exclusively print and sell his work in “book form” to the P; then he later sold the exclusive copyrights for e-books to the D; 
2. Main issue : Do e-books fall into the category of books that was sold to the P.
3. Court says no they are different. 
4. Take away points
. 
III. Moral Rights of Artist
A. General rules:
1. VARA is the act that protects moral rights of artist; it grants three rights; attribution, integrity, and work of recognized status against destruction. 
2. Two main rights protected everywhere
a. Attribution: the right of an artist to be recognized by name as the author of his work or to publish anonymously the right to prevent the author’s work from being attributed to someone else, and to prevent the use of the author’s name on works created by others, including distorted editions of the author’s original work 
b. Integrity: allows the author to prevent any deforming or mutilating changes to his work, even after title in the work has been transferred. 
a. Concerning destruction in connection to integrity, if meant to stress the public interest in preserving a nations’ culture, destruction is prohibited; if the right is meant to emphasize the author’s personality, destruction is seen as less harmful than the continued display of deformed or mutilated work the misrepresents the artist and destruction may proceed. 
B. Martin v. City of Indianapolis
C. Suppose the court said that this should not have come in as hearsay

1. Then a jury would look at the issue. If it is a question of fact whether or not this was a recognized statute, then it would have to go to the jury.

2. This case encapsulates the situation of federal courts today. This case was decided on summary judgment. 

3. Very fact that it appeared in the newspaper made it a work of recognized stature

4. The court doesn’t resolve what the word “recognized stature” means

D. Waiver (a knowing giving up of the rights that you had)  – VARA says the artist can waive the right. Was there anything in the text of the case that he did waive the rights of the act

1. No. Court was looking for a written waiver.

a. Under 17 U.S.C. §106A(e)(1) – an artist must waive VARA rights ‘in a written instrument signed by the author”; 

b. May argue that the contract that Martin signed was a knowing giving up of the rights that he had. The contract said that he would have to remove statute within a specific time

a. Court said that he needed to expressly say that he waived rights under VARA

E. Damages – court doesn’t believe that the conduct was willful but a product of bureaucratic ineptitude

1. Wasn’t this bureaucratic ineptitude “on purpose”.

2. Why does Π try to establish willfulness?

a. Enhanced damages – if you bring suit under VARA , it isimportant that the willful nature of the damages be established

3. What were the damages?

a. Loss is the ability to show this work to potential clients who might want to buy from him. Argument is strong that he didn’t suffer any economic loss at all, since he’s been paid for this artwork already.  The court sweeps this aside saying no willful action on part of the city.

F. What is the purpose of VARA? Is it to preserve art or is it to preserve the artist’s feelings? 

1. Waiver suggest that it is primarily concerned with the artist’s feelings since if he waives it art can be destroyed

a. In addition, this right disappears after the death of the artist. Not subject to transfers or inheritance.  

2. Why is “recognized stature” in there if it’s only to preserve certain art of recognized stature?

a.  This could suggest that purpose of this is also to preserve art.

b. Counterargument – “recognized statute” is  in to prevent frivolous claims

G. This case raises more questions than answers. Nebulous case

H. Exceptions to VARA

1. Modification of art that is a result of lighting and placement does not fall within the statute. Does not qualify as destruction, modification, or mutilation

I. Moakley v. Eastwick

J. Issue - whether the Massachusetts’s Act is retrospective in its application.

1. The act itself says nothing about whether it passes to art created in the past. There are no constitutional limitations that act cannot apply to existing art. 

K. Court uses three arguments to say that act is prospective in its application. 

1. General rule of interpretation that the court invokes to reach its result. It doesn’t have to be expressly denied to make it retrospective. 

a. General principle of the law.

2. Art created as an integral part of a building which can’t be removed without defacement.  If the artist wants to preserve right he would have expressed it. You couldn’t do this if art created before statute because you wouldn’t know that you need ed to do it. Drafters could not have been thinking about previous works of art since they include this.

a. However, this is one piece and doesn’t necessarily mean that everything else has to be interpreted like this small provision.

3. Legislative history argument – it follows language of California Act except it omits the part of retrospective works, it takes that out. 

a. Have absence of words used in California Acts (not technically legislative history)

b. Doesn’t have actual legislative history – what various congressmen and senators have said

IV. The Right to Publicity
A. Basic Principles

1. Everyone has a personality and so we have a right to ourselves

a. Right of privacy is tailored toward the little guy to be left alone.  Paradoxically, the big guy uses the right to publicity which is the right of exclusiveness, and the right to make as much money as possible by controlling who can publish them or there picture. 
a. By being a public figure you waive the rights to argue for a right to privacy, in a way by virtue of you being a public figure you need publicity. 
B. Haelan Lab v. Topps Chewing Gum: There is a right to publicity

1. Facts: P made an agreements with ball player to have the exclusive rights to use the Players photo with the sale of their product, and the player agreed not to let anyone else use his image for sale. The D purposely induced the ball player into a contract with him to use his photo, which breached the terms of first contract. 

2. The D tried to argue that the ball player didn’t convey any property interest that could be invaded, but that it was nothing more than a mere release of liability saying player won’t sue for invasion of privacy if image is used. But court rejects this. 

3. The court reasons that there is a “right of publicity” because many prominent celebrities live off of advertisements which is contingent on them being able to convey an exclusive right or else no company would by their endorsement. And so P may have a valid claim

4. Court says that the right to publicity is assignable. 

C. MLK Jr. Center v. American Heritage Products: Right to publicity is inheritable after death and doesn’t have to had been previously exploited

1.  The D was using Dr. Kings image in the sale of memorabilia, but he wasn’t paying any money to the King center for the use of the image

2. Key issue: Does the right to publicity survive the death of its owner, and must the owner have commercially exploited the right before it can survive his death?

3. The court reasons that the reason why we protect the right of publicity is to prevent the unjust enrichment by the theft of good will

4. Also that since the right of publicity is assignable inter vivos, then it must be inheritable and devisable. 

5. Lastly there doesn’t have to be exploitation during one’s life to protect the interest after death. 

D. Stephano v. News Group Publication: Can’t alienate right to Publicity in NY

1. In New York the right of Publicity is a purely personal right and can’t be alienated

2. Facts: P claims that the D used his modeling a bomber jacket in a picture for trade and advertising without his permission; when it was published in a magazine article

3. Key Issue: Did this article serve as an advertisement in disguise?

4. P asserts is was advertising because its end result would benefit the magazine; the D asserts that the info was of legitimate public interest and concern and not an add. 

5. Court rules that the magazine company didn’t get paid for the use of the picture and so it is not an add because it was a valid column

E. Wendt v. Host International: This case is actors right of publicity vs. writers copyright. They are fighting over the same bundle of IP rights this could be a tricky way of getting things ex poste that can’t be gotten ex ante
1. P (two guys from cheers) sued restaurant for using two robots that looked similar to them as a violation of their publicity, but paramount said they owned the copyright to the characters. 
2. The court concluded that you can’t separate the characters Norm and Cliff from the real people Wendt & Ratzenberger and so they needed to get consent from Wendt & Ratzenberger. The court said that they should have been paid for the use. 
3. This is a case in which the federal copyright act clashes with the newly expanding and varying across state to state right of publicity. 
4. The court says that the Federal copyright act preempts the state publicity right and that the actors could have negotiated with paramount about restrictions after they left the show. But they do say although they have the unconditional right they still have to pay the two guys. 
V. Trademarks:
A. General principals:
1. Trademark: This is a word or phrase that is used to distinguish a business, goods, or services in the marketplace. It may also be a symbol accomplishing the same end, but the distinction between a word, phrase or symbol is not critical to the law of trademarks.
a. Infringement of trademark is based on confusion not competition; and so even if it is infringed upon in a non-competitive way, it is a violation. This is because the purpose of  a trademark is to save consumers the time of researching each product, it serves as a proxy for recognizing quality. 
2. In order to make a claim under a trademark the P must prove
a. Validity: that the public recognizes it
b. Infringement: that their will be confusion caused, and it has to be an appreciable amount of people who will be excused.
B. Mattel v. MCA Records: 
1. This was a case about a Danish band, who cashed in on using the named Barbie in order to draw attention to their song. 

2. The thing is that the band did not intended to mislead and confuse people into thinking that they were selling dolls and therefore diverting business from mattel.

3. There was no one who was going to think the band was trying to sell a doll. 

4. The case found that no reasonable person would have been confused into thinking that mattel was in the band. 

5. Argument of the dilution it is defined as a person whittling away the value of a trademark

a. Diminution; the act of wearing away the value of a particular product or brand name as by public opinion. 

b. Mattel could argue that Barbie would be hurt or damaged because peoples opinion may change and therefore people would by left. 

6. This case is a good example of free riding, Aquas wouldn’t have had such a smash hit if Barbie weren’t as popular as they were

Chapter 3: Estates in Land

A. Estates generally: One does not really "own" Blackacre. Instead, one owns an "estate in Blackacre." Traditionally, there are two types of estates: freehold and non-freehold. 

1. Freehold estates: The three freehold estates are: (1) the fee simple (which may be either absolute or defeasible); (2) the fee tail; and (3) the life estate.

2. Non-freehold: The non-freehold estates are: (1) the estate for years (lease, etc.); (2) the periodic estate; and (3) the estate at will.  These estates have possession without seisin—freehold estates have both.

3. nemo dat qui non habet: You can’t convey more than you have.


Escheat: This is when land has no heirs to pass to and so it passes to the government. 

I.  The Fee Simple
A. Fee simple absolute: The fee simple absolute is the most unrestricted and longest estate. 

1. Fee simple absolute estates are (1) devisable, (2)descendible, (3)alienable, and (4)perpetual.

2. Words to create: Generally, a fee simple absolute is created by using the words "and his heirs." 

a. Words of purchase = “to A” (say who gets it), words of limitation “and his heirs” (says what estate is being granted).  Note: you can sometimes turn an invalid transfer into a valid transfer by turning words of limitation into words of purchase by adding other words of limitation on the end

b. Abolished: But most states have abolished the requirement that the phrase "and his heirs" be used. Thus in most states, if O conveys "to A," this will give A a fee simple absolute.
B. Fee simple defeasible: The holder of a fee simple defeasible may hold or convey the property, but he and those who take from him must use the property subject to a restriction. 

1. Three types: There are three types: (1) the fee simple determinable; (2) the fee simple subject to a condition subsequent; and (3) the fee simple subject to an executory limitation.

2. Determinable: A fee simple determinable is a fee simple which automatically comes to an end when a stated event occurs (or, perhaps, fails to occur). 

a. Restriction on uses: Most often, the fee simple determinable is used to prevent the property from being put to a certain use which the grantor opposes. The limitation controls even after the property changes hands numerous times. 

b. Possibility of reverter: The creator of a fee simple determinable (grantor) is always left with a "possibility of reverter," i.e., the possibility that title will revert to him if the stated event occurs. 

c. Statute of limitations: Many states have enacted statutes of limitation which bar a possibility of reverter after a certain period. Some statutes begin to run after the fee simple determinable is created, others don’t start to run until the stated event occurs.

d. Words creating: A fee simple determinable is usually created by words that make it clear that the estate is to end automatically upon the occurrence of the stated event. Such words include "so long as…," or "until…," or "during. . .," “unless. . .,” “while. . .”Also, if the conveyance says that the property is to "revert" to the grantor, that’s a sign of a fee simple determinable.

e. Q—does the language indicate the estate may end automatically on some event?

3. Fee simple subject to condition subsequent: The fee simple subject to a condition subsequent does not automatically end when the event occurs. Instead, the grantor has a right of entry, or power of termination, but nothing happens until he affirmatively exercises that right. 

a. Words creating: The words that create a fee simple subject to condition subsequent usually have a "conditional" flavor, such as "upon express condition that…," “but if. . .,” or "provided that.…" Also, most courts require that there also be a statement that the grantor may enter the property to terminate the estate if the stated event occurs. 

b. Distinguishing from fee simple determinable: A key difference between the fee simple subject to condition subsequent and the fee simple determinable relates to the statute of limitations. When an F.S. determinable is involved, the holders of the possibility of reverter often have a long or unlimited time to sue (see above). But in the case of an F.S. subject to condition subsequent, the statute of limitations usually starts to run upon the occurrence of the stated event, and usually is for a very short period.

c. Public policy (presumption for vestedness, preference for larger estate, etc.) makes a fee simple subject to condition subsequent the preferred estate over determinable when there is any question.

4. Fee simple subject to executory limitation: A fee simple subject to an executory limitation provides for the estate to pass to a third person (one other than the grantor) upon the happening of the stated event.  This estate is always explicit in a document (whereas a reverter may be inferred).

RESTRAINTS ON ALIENATION 

A. Restraints generally void: A restraint on the alienation of a fee simple is generally void. 

1. Life estates: But a life estate may be subjected to restraints on alienation. 

2. Use restrictions: Use restrictions will generally be upheld. 

3. Defeasible estates: The defeasible estates (e.g., fee simple determinable) are also enforced, even though they are in a sense restraints on alienation. 

1. sometimes rules against perpetuities will overlap with the rules against restraints on alienation even though they are different

2. some restraints on alienation are okay (top p. 236)

a. due on sale clause

3. nature of restraint vocab (3 types):

a. disabling restraint—if you try to alienate, nothing happens, completely stops you from alienating (almost always invalid)

b. forefeiture restraint—if you attempt to alienate, C will come in and take property (most of the time invalid)

c. promissory restraint—if B alienates, he has to pay O $1,000; so grantee promises not to alienate and if he does he is subject to contract damages (most often valid)

d. partial restraints vs. total restraints
i. partial restraint e.g.—three years to someone in the family (Rooney says still no)

ii. partial restraints less likely to be held invalid than total restraints

CASES:

Johnson v. Whiton  P sues to recover deposit on land purchase, claiming that one of the owners (Sarah, one of the grandchildren) didn’t have a fee simple absolute title, and therefore could not convey fee simple absolute.

1. holding: that Sarah has a fee simple absolute because the kind of estate granted was invalid

2. attempt to limit the inheritance of property indefinitely held void
i. To Sarah and then to her “heirs on her father’s side” is a condition on the title.  Makes sure that if Sarah dies w/o children, her mother (and heirs) wouldn’t get the title.

ii. In Mass., the rule is that the title may pass from one line to another. So Sarah’s inheritance doesn’t exist, she has a fee simple

iii. WHY?—Holmes says “no man can create a new kind of inheritance.”
3. legal title vs. equitable title: Holmes says there’s no question that the title passed was “legal.”  I.E.—the title was not given to a trustee in order to keep it from a husband (equitable title)

4. disinherit rule: you can’t disinherit a person that might be your heir—you have to dispose of your estate positively.

5. numerous clauses: in property law, the number of kinds of deeds/interests in land are limited by what exists in law

6. doctrine of cy pres (“as near as possible”) says the court should come to the aid of a person who is creating a charitable trust, but made some fatal mistake in the legality of it..

7. It is clear to see when reading the rest of the will that Royal Whiton’s intent was to convey a fee simple. 

Epting v. Mayer: P wants to sell wood on the land but the D’s claim that she doesn’t hold a fee simple absolute and that she can’t sell the wood.

1. Holding: The court says that the P holds a fee simple absolute, and the extra wording is repugnant to the conveyance.  

2. Court basis decision on the fact that there was a clear intent in the will to devise a fee simple

3. Rogers test: When a devise states terms that clearly leaves a fee simple it cannot be subsequently cut down by later language trying to limit its legal incidents and freedoms. 
Hall v. Hall  - H conveys land to W “so long as she lives as my widow” but if she marries again then property falls to children.  W tries to sell it (fee simple absolute) and daughter in law objects to her title, saying that it is conditioned on her not marrying so she has a fee simple defeasible

1. Holding: limitation on inheritance for one generation okay
2. Every grant must pass all the interest that the grantor has unless there are express words that indicate that the grantor intends to transfer less.  In other words, in every grant, there is a presumption that it is a fee simple absolute grant.

3. Here there were apparently conflicting clauses (granting “full control” and yet conditioning on staying single).

a) Appellate Court here says when you have an irreconcilable difference, the granting clause (first one here) would control.
b) Holding: Supreme Court: responds that there is no contradiction between clauses here;  The court says the intent was to condition the grant on wife staying single.

4. So anyone who buys the land can only have as much interest in the land as wife does (still conditioned on her staying single)

5. Helmholtz Note: The law does prohibit certain restrictions on wills.  A prohibition of marriage (not remarriage), stipulations to kill or rob someone, you can’t condition anything like this. 

Peters v. East Penn School District  -- grant to school “as long as” it’s used for school purposes held okay.  P (grantor’s heir) claims title to land when school attempts to sell the fee simple absolute title to the land. And the court grants it to the P (There is a presumption of reverting to the original owner if the condition is not met)

Rules:

1. Where the words are expressive of purpose for grant only, there is no limitation on title.

2. BUT where words show an intended limitation on title (“as long as”) and (or maybe or) where there’s a reversion clause, the intent of the grantor is held to limit the title (not just purpose of grant)

3. This seems to be a fee simple determinable: A fee simple determinable is a fee simple which automatically comes to an end when a stated event occurs (or, perhaps, fails to occur).

4. They can alienate the property but it has to be used for school purposes or else it reverts. 

5. The court also maintains that there is an implied reverter clause even though it is not written in the will

6. Law of reverter: If you don’t give something away then you retain it.  This is a real property interest that can be alienated or devised

7. NOTE: magic words aren’t the answer—the court just wants to find what the intention of the grantor was.

Hypo:

1. O ( A while used as a Boy Scout Camp, and thereafter to B. 

i. Fee simple determinable.  If B is “the grantor and his heirs,” then this is a reverter clause.

Mt. Brow Lodge v. Toscano -- T deeds land to P on condition that land be used by P and not sold (to revert if (1) used for other uses or (2) sold by P)  T died.  P wants to sell it so brings action to quiet title. (Formal language is not required to create a fee simple subject to a condition subsequent as long as grantor’s intent is clear) (You can’t attach limits to alienation but you can attach limits to the use of the land)

1. This seems to be like the fee simple determinable in Peters, but it’s not—it’s a fee simple subject to condition subsequent.

a. fee simple determinable: O ( A as long as x, if x then reversion

b. fee subject to condition subsequent: O ( A, but if x, then O gets power of termination/forfeiture

2. In (a), upon x, the title returns immediately to O (and O pays taxes from the time of x)

3. In (b), O or the heirs of O have power to claim the land, but until they do, A keeps (and pays taxes, etc.)

4. Statute of limitations may be timed differently under each case.

5. condition in the deed is a disjunctive: “to revert if (1) used for other uses or (2) sold by P”

a. court says “absolute restraint against alienation is void.” and (2) is an absolute restraint on alienation, therefore void.  But (1) is not void.

Bank of Powhattan v. Rooney –( A restraint on the power to alienate either for a limited time or only to a particular class or group of persons is void)1922 judgment against D for $2,500.  L was assignee of this judgment.  1936 still unsatisfied, father of D died and bequeathed land to D w/ condition that the land can’t be sold to anyone outside the family for 3 years.

1. L comes in—no personal property to take.  So L levies execution on land.  Tries to sell.

2. D stops sale by injunction

3. L appeals

Court holds that the restriction was invalid, holding that:

(1) a time restraint (disabling restraint) upon alienation is invalid (even for a short time—eg 3yrs)

(2) a restraint upon alienation just to a certain group also invalid.(here they could sell to the other siblings)

Estate of Elizabeth Beck -- Step-mom wants to give estate to E but make the land out of reach of E’s creditors.  Creditors can only take what can be bought.  A creditor can’t take what requires a 3rd person’s permission to take.

1. This is a disabling restraint.—disabling for a period of time (like Rooney, so how is it okay here?)

2. Court holds that this is a sort of trust (still, as soon as she can sell it, creditors can get it)

3. Rooney didn’t create a trust.  In Rooney, there was no trustee to hold the property until the grantee is ready to take it—the will in Rooney didn’t even mention an executor.

4. Moral of the story: The court won’t come to your aid and dig you out of the hole unless you give them something to stand on.

II.  The Fee Tail
A. Fee tail generally: The fee tail allows the owner of land to ensure that the property remains within his family indefinitely. If O conveys a fee tail to his son, A, and the fee tail is enforced, then upon A’s death the property will go to A’s heir, then to that heir’s heir, etc. — A and his decedents can never convey the property outside the family line. 

1. Words to create: The most common way of creating a fee tail is by: "to A and the heirs of his body." Words of procreation

a. Death without issue: Also, a minority of states recognize a fee tail where the conveyance is by O "to A and his heirs, but if A dies without issue, then to O’s heirs." But most states hold that this means that O gets back the property only if A himself dies without children or grandchildren, not that O’s line gets it whenever A’s line dies out.

B. Modern treatment: Today, in most states a grant or bequest that would be a fee tail at common law is simply converted by statute to a fee simple absolute. (But a minority of states follow various approaches, including life estate to the grantee, with a remainder in fee simple to his issue.) 


1. Two ways statutes convert to fee simple:

a. first grantee simply takes a fee simple

i. In these states any remainders following the fee tail are abolished unless the grantee has no heir.
b. first taker has a life estate, and the heirs of his body have a fee simple.
Blackstone:

he explains fee tail well.  Also gives some criticism of the results of having fee tails (children grew disobedient, etc.)

CASE:

Armstrong v. Smith -- kids bring suit to stop mom from selling land that was deeded to her “and her offsprings.”  Deed says also that the land is not to be “mortgaged or sold.”

1. Rule in Wild’s case: if O “to A and A’s children” and there are children alive, then A takes as a tenant in common with her children.  But if there are no children in existence at the time of grant, then there is a fee tail.

2. Holds that it is not tenancy in common here because words meant living and future kids/progeny, not just living kids.  Rule in Wild’s case would exclude children born ex post.

3. SO—court holds that the words of the deed (and her offsprings, etc.) show intent to convey fee tail.

4. Court says that the word “offspring” is a nomen collectivum.  In other words, the word is a collective word—that the word offspring is not referring just to living children, but children, inclusive of yet-to-be-born children.

i. O ( A for life and then A’s children.  this would exclude any unborn child.

ii. BUT “O( A for life and then A’s offspring” is inclusive of unborn children because offspring is a nomen collectivum.
5. “not to be mortgaged or sold” (restraint on alienation) phrase—do we void the deed because of this limitation (as in Mt. Brow) or do we use this to determine the intent of the grantor (as the court does here)?

i. If in Mt. Brow we take seriously the restraint on alienation, then it would directly conflict with the sort of grant given (fee simple determinable).

ii. BUT here, there is no irreconcilable conflict—a restraint on alienation would fit with the other elements of the grant (fee tail) but it was then converted to a fee simple and so it is ignored. 

III.  The Life Estate
A. Life estate generally: A life estate is an interest which lasts for the lifetime of a person. Ordinarily, the lifetime by which the life estate is "measured" is that of the holder of the life estate. 

1. Defeasible: A life estate may be defeasible, just as a fee simple may be. (Example: O conveys "to A, for so long as she shall remain my widow, then to my son B." A has a life estate determinable.)

2. Life estate per autre vie: There can be a life estate that is measured by the life of someone other than the grantee. This is called a life estate "per autre vie" ("by another life"). 

a. Grantee dies before end of measuring life: Today, if the grantee of a life estate per autre vie dies before the end of the measuring life, the balance of the estate is treated as personal property, which passes by will or by intestacy of the life tenant.

B. Duties and powers of life tenant: 

1. Duties: The life tenant has a number of duties vis a vis the future interest. Most importantly, he may not commit waste, i.e., he may not unreasonably impair the value that the property will have when the holder of the future interest takes possession. Thus he must make reasonable repairs, not demolish the structure, pay all property taxes, etc.

a.  neighborhood changed and not suitable for current state of the property, then alteration, demolishing buildings, etc., more likely allowed


b.  remedies: injunctions, accounting, used to have double damages
2. Powers: The life tenant cannot convey a fee simple, or any other estate greater than the life estate he holds. Nemo dat qui non habet.

3. Common law had a presumption in favor of life estates.  Modern law presumes that a transferor transfers all he has, absent clear evidence to the contrary.

CASES:

Thompson v. Baxter -- A leases to B for “as long as B shall wish to live in Albert Lea.”  Then A sells to C.  C gives notice to quit? Question is whether B took a life estate in the land from the language.

Other possibilities rejected by court:

1. tenancy at will: O ( A as long as O desires (implied that A can leave whenever he wants).  

a. But this case is not a tenancy at will because it doesn’t say it can be terminated by either party by notice, also no uncertainty respecting the term.  Thompson is: O ( A as long as A desires.

i. “as long as A desires” contradicts O’s being able to terminate as he desires.

2. tenancy at sufferage: A stays over past the term contrary to O’s desire.

3. tenancy from month to month/year (periodic tenancy): with a month’s notice, any side can terminate w/ notice

a. court doesn’t find this to be mo-to-mo.

4. tenancy for years—there is a definite term for which neither party can terminate. (this also is not the case here)

Life estate seems to be default here.

Smith v. Smith -- O grants to D “as long as she wants to use the land” but if she wants to sell, then proceeds to be divided between D and P.  Court says this is a life estate.  P files suit against his sister, claiming that she is committing waste. Forfeiture not a remedy here. Maybe forced sale and division. 

1. D relies on a presumption against “partial intestacy”—dying with partial will—to support that she owns a fee simple.

a. What if D never sells?

i. it would pass to O’s heirs(?) because it’s only to be divided if D sells.

ii. BUT this would go against the presumption against partial intestacy?

b. court says because grantor went to the extent to label the use of the land and what should happen if it was sold; and this would not have been necessary to state if it was a fee simple. Thus we have a life estate

2. Law of waste: P argues that D is committing waste
a. H’s comments:

i. kinds of waste:

1. voluntary waste (tearing bldg’s down)

2. permissive waste (not repairing)

3. equitable waste (not common now—means doing an act which would not normally be actionable, but becomes waste by virtue of the actor’s motives) cutting trees down out of spite

4. innocent waste (where party fails to remedy damage caused by third party) vandalism occurs and you are obligated to repair

5. ameliorative waste (see Melms v. Pabst in Brokaw) improvements 

ii. remedies: damages, injunction, receivership—available in extreme cases, partition (very rare), DD

Brokaw v. Fairchild -- O died and left residence by Central Park to P as a life estate in 1913.  P wanted to demolish the mansion and build a big apartment building.  Court says to tear down house will be waste.  (P enjoined from doing it?) (Must pass the same this along to remaindermen can’t change the nature of the remainder/estate)

1. P argues that he was losing money by living in the house

a. but losing money alone isn’t an argument

2. Court says that the fact that O said he gave P a life estate to his “residence” imposes a duty on P to pass the same thing (residence, not just land) on to the remainderman.

3. Cases distinguished by the court:

a. Melms v. Pabst—in this case, waste was not found in the act of demolishing the residence.  In Melms, there were commercial bldgs and factories that had sprung up all around the house, so because of this nobody would want to live there.  Court says this distinguishes the cases.  Also, we don’t know whether the word “residence” was used in Melms. (a case of ameliorative waste)

b. Case where party didn’t know that it didn’t have a fee simple and that it only had a life estate demolishes bldg’s and commits waste.  This is different than a life tenant who knows that he only has a life estate.

4. A grantor can give a life tenant the power to do waste if they see fit. 

New York v. Livingston – Nephew sells estate to RR.  His son claims against the railroad.  Remainder is contingent on nephew’s son being alive.  If the nephew has no children at all, child predecease him, or child at time of death. (In eminent domain, just compensation is determined by equitable principles (government does not pay for improvements it made)

    1. improvements/changes to land made in good faith by RR who thought the land was theirs = true owner doesn’t get $ for it

IV.  Marital Estates
I. Common law rights during marriage 

A. The common-law system generally: All but eight states govern marital property in a way that is derived from traditional common-law principles.

B. The feudal system: The feudal system gave the husband extreme dominion over his wife’s property, by means of the doctrines of coverture and jure uxoris. 

1. Personal property (coverture): Under the doctrine of "coverture", all personal property owned by the wife at the time of the marriage became the property of the husband.

2. Real property (jure uxoris): Under the doctrine of "jure uxoris", the husband had the right to possess all his wife’s lands during the marriage, and to spend the rents and profits of the land as he wished.

C. Married Women’s Property Acts: All states have enacted Married Women’s Property Acts, which undo coverture and jure uxoris, give the woman equality, and protect her assets from her husband’s creditors.

II. Common law effect of divorce 

A. Modern "equitable distribution": Today, all have substituted by statute a doctrine called "equitable distribution," by which property is divided by the court according to fairness, not based on who has title. 

1. What property is covered: Most states allow the court to divide only "marital property" under equitable distribution principles. Usually, marital property is defined to include only property acquired during the marriage from the earnings of the parties. 

III. Death of a spouse in common law

A. Dower and curtesy: At common law, the surviving spouse was provided for by "dower" and "curtesy". 

1. Dower (Female): A widow (W) received "dower." This was defined as a life estate in one-third of the lands of which H was seised at any time during the marriage, provided that H’s interest was inheritable by the issue of the marriage (if any).   Dower does not apply to terms for years, life estates, and joint tenancies.

2. Curtesy (Male): A widower (H) was entitled to "curtesy." This was a life estate in each piece of real estate in which W held a freehold interest during their marriage, provided the freehold was inheritable by issue born alive of the marriage. 

3. Abolished in most jurisdictions: In all but six U.S. jurisdictions, dower and curtesy have been abolished.

4. Practical importance: Where dower and curtesy still exist, the main consequence is that both husband and wife must sign any deed if the recipient is to take free and clear of the right. 

a. Elective share available: In the six remaining dower and/or curtesy states, the survivor may take an "elective share" (see below) instead, which is almost always more generous.

B. Modern "elective share" statutes: The modern substitute for dower and curtesy is the "elective share." The surviving spouse has the right to renounce the will, and instead receive a designated portion of the estate. 

IV. Community Property

A. Community property generally: In eight states, the rights of husband and wife in property is governed by the civil-law concept of "community property". 

1. General approach: The key tenet of community property is that property acquired during the marriage (with exceptions-gifts, etc.) belongs jointly to husband and wife from the moment it is acquired. Thus upon divorce or death, the property is treated as belonging half to each spouse.  This presents tracing prob’s.

V. Homestead Exception

A. Homestead exemptions: Most states have enacted "homestead exemptions." Exempted property may not be seized and sold by creditors. Usually, the family’s residence is exempt from seizure, but only up to a certain dollar limit. Also, homestead exemptions do not bar a mortgagee from foreclosing.

CASES:

Melenky v. Melen -- father conveyed land to son (Δ) with oral promise from son to reconvey upon demand.  Son was asked to reconvey and returned only a life estate, not a fee simple as he was given.  Father accepted deed.  Stepmother sued for being deprived of her dower.
1. If the agreement were in writing, then it would be a trust in the son.  If it were a trust, then it would be A ( T for the use of A and heirs.

a. in this case, the son would have been T and father would have been A under the NY statute of uses.
b. Thus, if in writing, then widow would have taken dower.  But only oral agreement here.

c. Statute of Frauds says any oral agreement as to real property must be in writing, therefore father only had an equitable right to an action if he could establish fraud by the son 

2. Dower only attaches if husband is seized of the fee. But husband is only seized of a life estate and a potential action in equity (to show son’s fraud).  So widow gets nada

3. hypo: O(  A + heirs for 99 yrs and then to B + heirs

a. if A and B are killed before 99 yrs

i. does A’s wife get anything? (this is different than a life estate—it’s inheritable during 99 yrs)

ii. wife gets nothing because A is not seized of a freehold estate that’s inheritable

iii. B’s wife wouldn’t get dower either because for there to be seisin, B would have to be in possession.

4. dowers only attach to estates that are both (1) freehold and (2) inheritable.

a. life estates are (1) but not (2)

b. the above hypo for A is (2) but not (1)

5. most states have substantially limited these or thrown them out altogether in certain ways, to wit:

a. you can work your way around dower and curtesy if you try (this was always true)

b. marriage rules covers both personal and real estate

c. equalizing wife and husband

d. restricting the property subject to them to that held at death

e. changing estate taken by widow to fee simple instead of life estate only

f. surviving heir gets choice between taking under the will or taking a statutory interest

In re Kessler’s Estate -- Spouse owns ½ interest in community property, so other half gained at survival is taxable. Under community property widow has to pay tax on ½ of property because she is gaining property; dissent: she already owned the property, so it shouldn’t be taxed

1. What if they had stayed in CA?  She would have only paid tax on his 50% if she got his will at his death.

a. wife would have gotten 50%--non-taxable

b. husband could have left his 50% to anyone--if to wife, then taxable

2. Why shouldn’t it make a difference that they moved to Ohio?

a. Rule:  moving from one jurisdiction to another would not change the nature of property acquired in another state.  So the stock should be community property still.

3. Ohio statute—upon death of spouse, when two persons owned jointly, the survivor pays taxes on half.

a. statute was trying to get at a joint tenant situation, but here there is community property, not joint property 

b. also, wife doesn’t necessarily have “right to whole property” because under community property H could give his half to someone else.

4. Q is whether her half is taxable—Ohio court says yes because her community interest in half of the property did not accrue until death of husband (she didn’t have control and management, full ownership, etc.)

V.  Concurrent Estates
JOINT TENANCY:  In a joint tenancy, two or more people own a single, unified interest in real or personal property. 

1. General attributes: 
a. Survivorship: Each joint tenant has a right of survivorship. 

b. Possession: Each joint tenant is entitled to occupy the entire premises, subject only to the same right of occupancy by the other tenant(s).

c. Equal shares: Since the joint tenants have identical interests, they must have "equal shares." 

B. Creation: The “four unities” require that to create a joint tenancy, there must be: (1) same time of creation, (2) in the same document, (3) for the same period of time, (4) each must have the right to possess the whole. 

1. Language used: Usually, a joint tenancy is created by specific language: "To A and B as joint tenants with right of survivorship."

2. Conveyance by A to A and B: At common law, A (owner of a fee simple) cannot create a joint tenancy between himself and another by conveying "to A and B as joint tenants." But many states now permit this.

C. Severance: There are a number of ways in which a joint tenancy may be voluntarily or involuntarily severed—by any of the four unities being destroyed. Severance normally results in the creation of a tenancy in common. 

1. Conveyance by one joint tenant: A joint tenant may convey his interest to a third party. Such a conveyance has the effect of destroying the joint tenancy. 

a. Three or more joint tenants: If there are three or more original joint tenants, a conveyance by one of them to a stranger will produce a tenancy in common as between the stranger and the remaining original joint tenants, but joint tenancy will continue as between the original members. 

2. Severance by mortgage: Courts are split as to whether the granting of a mortgage by one joint tenant severs the joint tenancy. In so-called "title theory" states ( sever of the joint tenancy (so that the mortgagee can foreclose on the undivided one-half interest of the mortgagor, but the interest of the other party is not affected). In "lien theory" states ( mortgage does not sever the joint tenancy (unless foreclosure because this is beyond the party’s power to recall.)

3. Lease: Most courts seem to hold that a lease issued by one joint tenant does not act as a severance.

TENANCY IN COMMON 

A. Tenancy in common: Whereas in a joint tenancy each party has an equal interest in the whole, in a "tenancy in common" each tenant has a separate "undivided" interest. 

1. No right of survivorship: Each tenant in common can make a testamentary transfer of his interest; if he dies intestate, his interest will pass under the statute of descent. 

2. Unequal shares: Tenants in common may have unequal shares (unlike joint tenants). 

a. Rebuttable presumption of equality if the conveyance does not specify the size of the interests.

3. Presumption favoring: tenancies in common, rather than joint tenancies.  Thus joint tenancies usually require explicit statement of “right of survivorship” and the words: “joint tenancy”

4. Heirs: Apart from a conveyance directly creating a tenancy in common, a tenancy in common can result from operation of law, including the intestacy statute: if the intestacy statute specifies that two persons are to take an equal interest as co-heirs, they take as tenants in common. 

TENANCY BY THE ENTIRETY 

A. At common law, any conveyance to husband and wife resulted automatically in a "tenancy by the entirety." 

1. Usually abolished: Only 22 states retain the tenancy by the entirety. Even in these states, there is still just a rebuttable presumption that conveyance to married couple is intended to create a tenancy by the entirety.

2. No severance: neither party has the power to unilaterally sever the tenancy.

3. Divorce: If the parties are divorced, the tenancy by the entirety ends. Then tenants in common.

4. Immunity from creditors: Generally the estate is immune from claims of one of the spouses creditors.

RELATIONS BETWEEN CO-TENANTS 

A. Possession: Regardless of the form of co-tenancy, each co-tenant has the right to occupy the entire premises, subject only to a similar right in the other co-tenants. (But the parties may make an agreement to the contrary.) 

1. No duty to account: If the property is solely occupied by one of the co-tenants, he normally has no duty to account for the value of his exclusive possession. But there are two main exceptions: 

a. Ouster: If the occupying tenant refuses to permit the other tenant equal occupancy, must account to the ousted co-tenant for the latter’s share of the fair rental value of the premises.

b. Depletion: Also, the occupying tenant will have a duty to account if he depletes the land. 

B. A cotenant in possession can’t convey parts of the estate in easements etc.

C. Causes of action: Any tenant in common or joint tenant may bring an equitable action for partition, accounting or contribution. In partition, the court will either divide the property, or order it sold and the proceeds distributed.  In accounting, the non-possessor seeks rent, proceeds, etc.  In contribution, the possessing party seeks help with mortgage payments, etc.

CASES:

Camp v. Camp -- Deed to M and son as “tenants in common” but then put something that usually accompanies joint tenancies “with right of survivorship.”  Son marries and then dies.  M claims the deed made her and son joint tenants.  Wife and kids claim that deed made mother and son tenants in common.

1. if joint tenants, then grandma (mother) gets son’s half because she’s the survivor (J.T. gives right of survivorship).

2. if tenants in common, then son and mom get son’s half as heirs

3. Court here says intent is paramount—but then finds that lower court erred in allowing parol evidence (the testimony of the lawyer who drafted the will, but is likely not accurate because he may be trying to clean up his mistake or he may just not remember from so long ago) because the evidence contradicted the term in the deed that said that the grant was to tenants in common.

a. dissent agrees that parol evidence should be out here, but disagrees that court can’t find intent in the writing—says the fact that they included “right of survivorship” is more powerful indication of intent than the “magic words” tenants in common.

i. This is a common argument—the specific controls over the general.
b. BUT—VA statute says at death, joint tenancies should pass as tenants in common (unless it appears from the instrument that they wanted a survivorship)

4. Holding: Court goes on to use a mechanistic “first term (where incompatible terms) stated in the deed is enforced/controling” rule

5. Parol evidence rule:

· Types of contracts:

· Clear and unambiguous: no parol

· Ambiguous: parol okay to clear up ambiguity, but if it contradicts, then the parol inadmissible

· Parol can clear up attendant circumstances (deaths, etc.), but not contradict the written terms

· In property, parol evidence is allowed only for these attendant circumstances; for the written instrument itself, the four corners approach is more commonly followed
Riddle v. Harmon --Q—whether R severed her joint tenancy by conveying to herself.  Lower court says it takes “two to transfer.”  This court says conveyance to self is okay in order to avoid third-party straw man necessity. 

1. In CA “four unities” no longer have to exist in order to create a joint tenancy as once required in common law?  You can make a direct transfer to create a joint tenancy without the use of a straw man

a. court wants to make symmetry between “entry and exit”—wants to allow exit by direct transfer just as entrance into joint tenancy is possible by direct transfer.

2. Eg’s of uses of third parties to terminate joint tenancies—Court uses these to justify streamlining because people found a way around it anyway

a. secret conveyance through power of attorney to third party (no notice req’d)

b. trust used where trustee promises to reconvey without joint tenancy

3. Court says requirement to convey to straw man in order to terminate joint tenancy is like handing over dirt in order to convey just a formality and not necessary (livery of seisin).

4. Does the security of land titles rest on the rule?  Scare technique used in litigation: “If you change this rule, then land titles will be upset.”—Court says that isn’t the case here.

5. Court also argues that other jurisdictions have done it without any problems, so it’s okay.

6. court seems to assert that the step here is a small one (like Cardozo in privity of contract case)

7. Court also states that the clear intention of the grantor is to sever the joint tenancy

a. The elements to override a rule are

b. Show that it was from 15th century

c. The rule is avoided

d. No new powers created

e. If you change the rule does it effect land that was made on the rule in the past.

Allison v. Powell -- A, B, C own land as joint tenants.  Before A dies, he brings an action to partition the land (ie to divide the real estate in three parts).  They discussed an agreement to partition and A offered $20,000 to partition (to save the money of going to court to obtain partition).  A dies prior to partition.  Estate brings suit to enforce the action for partition which was commenced before A’s death.  Court holds that an action to partition joint tenancy doesn’t survive the joint tenant.

1. Partition—often this requires selling the property.

2. Q—whether before the death there had been a severance.  i.e. did A’s commencing an action to partition sever the joint tenancy? (was one of the four unities destroyed?)

a. Court says in order to sever, “the act must be sufficient manifestation that the actor is unable to retreat from the position of creating a severance.”  Court holds that commencing an action is not an act that A would be unable to retreat from.

3. What would be necessary for severance before someone’s death?

a. A and B enter contract for sale before death. (court’s argument that no contract for sale existed before death implies that a contract for sale would sever)

b. A and B have joint tenancy, A leases to C for five yrs before death. A dies during C’s lease.

i. if no severance, then C will have to leave because B gets title again.

ii. if severance, then C will continue until lease is up, then to A’s heirs.

iii. A lease seems to sever because this is a conveyance from which A can’t retreat

1. but there are arguments that it is only severance for 5 yrs

c. A and B have j.t.  A mortgages to Citibank.  Does this sever?  Sometimes (if title theory)
VI.  Reversions, Reverters, and Powers of Termination -- There are five future estates: (1) the possibility of reverter; (2) the right of entry; (3) the reversion; (4) the remainder; and (5) the executory interest.
POSSIBILITY OF REVERTER; RIGHT OF ENTRY 

A. Possibility of reverter and right of entry: The possibility of reverter and the right of entry follow the fee simple determinable and the fee simple subject to a condition subsequent, respectively. 

1. Possibility of reverter: When the owner of a fee simple absolute transfers a fee simple determinable, the grantor automatically retains a possibility of reverter. All states allow this possibility of reverter to be inherited, or to be devised by will; most but not all states also allow it to be conveyed inter vivos.

2. Right of entry: If the holder of an interest in land (e.g., a fee simple absolute) conveys his interest but attaches a condition subsequent, the transferor has a "right of entry." 

a. Incident to reversion: Often, a transferor who holds a right of entry also holds a reversion. Thus the typical lease contains various right of entry clauses (e.g., the right to re-enter if the tenant does not pay rent), as well as a reversion at the end of the lease term.

b. Alienability: If the right of entry is incident to a reversion (as in the prior paragraph), it passes with the reversion. (Thus if a landlord sells his property, he will be deemed to have also sold his right of entry to the buyer.) But alone a right of reentry is inalienable?

REVERSIONS 

A. Reversions generally: A reversion is created when the holder of a vested estate transfers to another a smaller estate; the reversion is the interest which remains in the grantor and is always vested.  A reversion is implied in law. 

1. Distinguishing from possibility of reverter: Distinguish between a reversion and a possibility of reverter. If the grantor has given away a fee simple determinable, he retains only a possibility of reverter. If he has given away something less than a fee simple, he retains a reversion.

2. Alienability: Reversions are completely alienable: they may pass by will, by intestacy or by inter vivos conveyance.

CASES:

Village of Peoria Heights v. Keithley

1. 1904: O grants to C fee upon condition subsequent that the lots never be used for shops that sell liquor.

2. 1910: O grants same lot to D for no consideration to K.  All O had at this point was a right of reentry
3. 1920: O grants quitclaim deed to C 

Q—does a right of reentry for condition broken constitute interest that can be granted before condition occurs? 

i.e. did quitclaim in (3) grant anything?  Did (2) grant anything?

a. You can’t convey right of reentry by itself. One way to look at it is that the right is inchoate. (for example, you can’t convey a hope)

i. like right to child support can’t be conveyed

ii. can’t convey your right to social security benefits

Trustees of Calvary Church v. Putnam -- Deed granted to church on condition that it be used for religious purposes.  Heirs want to waive their right of reentry for condition broken (for a payment from church)—before the condition is broken

1. Court argues that allowing the sale of a right of reentry back to the person with the fee is good for policy reasons.

2. Kiethley said right of reentry can’t be conveyed (at least alone).  But here it is conveyed in the sense that it is waived so this is an exception. 

3. Q—can all the heirs at any given time give up an inheritable right?
a. For policy reasons the court says yes in this case—alienability, keeping land in one piece, etc.

b. But not if it’s before O’s death. because heirs are determined at O’s death.

c. BUT—isn’t this always true?  Because heirs continue to come past 1926.  No because any future heirs who are not heirs at the time of O’s death trace their right to one of the intermediate heirs.  Therefore, the heirs at any given time can convey inheritable interests (as long as they have the interest—i.e. O is dead)

Long v. Long -- O to A (Jesse), B(Emma), C(Edward) and the heirs of their bodies (fee tail).  A has no issue.  B has son, P1 (Paul).  C has two sons P2 (Henry) and F, who marries D (Bessie).  A quitclaims to R who quitclaims to Browns who quitclaims to P2.

Central Q—what is the nature of the interest that O retained? 

First Question: what is it?  a reversion (rather than a reverter)


- Rule 1-fee tail doesn’t go beyond the first generation

Second Q: where does it go?  

1. to the heirs of O.  But when is the heirship ascertained?  Several possibilities:

a. P’s claim that it is determined at A’s death because his death is what makes the contingent estate an actual estate.

b. D’s claim is that heirs are determined at O’s death.  This would send a third down the line of A, B, and C.

i. court follows this possibility claiming that the estate is vested when O dies and not a contingent estate (as P claims) (maybe because preference for early vesting)
VII.  Remainders
REMAINDERS GENERALLY

A remainder is a future interest which can become possessory only upon the expiration of a prior possessory interest, created by the same instrument. Remainders can only be created.

1. Requirements: So there are 4 req’s: (1) the grantor must convey a present possessory estate to one transferee; (2) he must create a non-possessory estate in another transferee by the same instrument; and (3) the second, non-possessory, estate (the remainder) must be capable of becoming possessory only on the "natural" expiration (as opposed to the cutting short) of the prior estate. (4) no gap in seisin is allowed. 

2. Following a term of years: Today, we refer to an estate following a term of years as a remainder. 

3. No remainder after fee simple determinable: There cannot be a remainder after any kind of fee simple, including after a fee simple determinable. If an interest is created in a third person to follow a fee simple determinable, that interest is called an "executory interest," not a remainder.

B. Vested remainders: A remainder is "vested" (as opposed to "contingent") if: (1) no condition precedent is attached to it; and (2) the person holding it has already been born, and his identity is ascertained. 

1. Meaning of "condition precedent": No condition precedent is deemed to exist so long as the remainder will become possessory "whenever and however the prior estate terminates." 

2. E.G. O( A for life, remainder to B and heirs.  This is a vested remainder b/c A’s death not contingent, A will die. 
C. Contingent remainders: All remainders that are not vested are contingent. A remainder will be contingent rather than vested if it fails one of the requirements for being vested.

1. Condition precedent: The "condition precedent" branch of "contingent" means that if some condition must be met before the remainder could possibly become possessory, the remainder is contingent. 

a. Distinguish from condition subsequent: If the condition is incorporated into the clause which gives the gift to the remainderman, then the remainder is contingent. But if one clause creates the remainder and a separate subsequent clause takes the remainder away, the remainder is vested (subject to divestment by the condition subsequent). 
Note: The key phrase "but if" indicates a condition subsequent rather than a condition precedent, so it’s a clue to a vested rather than a contingent remainder.

b. “subject to open”/subject to partial divestment—where a remainderman’s interest may become limited by future births.

c. Law prefers the early vesting of estates and tends to presume words of survivorship relate to death of testator.  E.g. O( A for life and remainder to A’s children brings the question of when we determine “A’s children”.  Early vesting would say those alive at the time of grant.

2. Destructibility of contingent remainders: At common law, a contingent remainder is deemed "destroyed" unless it vests at or before the termination of the preceding freehold estates. 

a. Normal expiration: One way the contingent remainder can be destroyed is if the preceding freehold estates naturally terminate before the condition precedent is satisfied. 

b. Destruction by merger: A contingent remainder can also be destroyed because the estate preceding it (usually a life estate) is merged into another, larger, estate. The doctrine of merger says that whenever successive vested estates are owned by the same person, the smaller of the two estates is absorbed by the larger. 

c. Destructibility rule today: About half the states have passed statutes abolishing the destructibility of contingent remainders. Some additional states reach this result by case law.


i. This means the remainder will survive in some form (temporarily in grantor, etc.)


D. Why it makes a difference: Here are the main consequences of the vested/contingent distinction: 

1. Rule Against Perpetuities: The consequence that most significantly lives on today relates to the Rule Against Perpetuities. Contingent remainders subject to the RAP, vested remainders aren’t.

2. Transferability: At common law, the two types of remainders differed sharply with respect to transferability. Vested remainders have always been transferable inter vivos. Contingent remainders, on the other hand, were basically not transferable inter vivos. But today most states allow transfer inter vivos.

3. Destruction: Vested remainders not subject to destructability. But this distinction isn’t significant today, because as noted above most states have abolished the doctrine of destruction of contingent remainders. Column 

RULES OF CONSTRUCTION

A. Rule in Shelley’s Case: The Rule in Shelley’s Case provides: if a will or conveyance creates a freehold in A, and purports to create a remainder in A’s heirs (or in the heirs of A’s body), and the estates are both legal or both equitable, the remainder becomes a remainder in A. Usually, the result is that A ends up getting a fee simple. 

1. Freehold in ancestor: For the Rule to apply, there must be a freehold estate given to the ancestor. Basically, this means that the ancestor must have a life estate.

2. Remainder in heirs or heirs of the body: There must be a remainder, and it must be in the heirs of the ancestor, or in the heirs of the ancestor’s body. 

3. Life estate and remainder separated by other estate: The Rule applies even if there is another estate between the life estate and the remainder. Thus the Rule may apply even though there is no subsequent merger of the life estate and the remainder (because B still takes the intermittent estate). 

4. Modern treatment: About two-thirds of the states have enacted statutes abolishing the Rule. 

5. Rule in Shelley’s case operates to thwart the intention of the grantor.  H says this isn’t good because there isn’t a greater good that supplies justification for it.  It makes alienability quicker, but not enough to go against grantor. We still use the doctrine of worthier title though because closer to intent of grantor.
B. Doctrine of Worthier title: The Doctrine of Worthier Title provides that one cannot, either by conveyance or will, give a remainder to one’s own heirs. 

1. Consequence: The consequence of the Doctrine of Worthier Title is that if the owner of a fee simple attempts to create a life estate or fee tail estate, with a remainder to his own heirs, the remainder is void. Thus the grantor keeps a reversion. 

2. Rule of construction: In most states, the Doctrine has been transformed into a rule of construction. That is, the Doctrine only applies where the grantor’s language, and the surrounding circumstances, indicate that he intended to keep a reversion. 

C. Rule in Wild’s Case: If will says “to A and his children” and A had no children at O’s death, then fee tail.  Today, if children are alive when O dies, then children and A take as tenants in common.  If no children born, A takes a life estate followed by contingent remainder in the unborn children.

D. Issue construction: “to A and his heirs, but if A dies without issue, then to B and his heirs” can mean three things:


1. That B’s remainder is destroyed as soon as A has any child (even if child predeceases A)

2. Definite failure of issue construction: A must have surviving issue at his death to destroy B’s remainder (this is preferred by courts today)

a. Limitation to A creates a fee simple subject to an executory interest in B.  B’s interest is destroyed as soon as A dies leaving a child (or grandchild?).

3. Indefinite failure of issue construction: A has “issue” until A’s line of descendants dies out. Then B’s estate becomes possessory.

a. Limitation to A creates a fee tail because if A’s line dies out then it will go to B who has a remainder in fee simple.
CASES:

Ryan v. Monaghan -- O wills life estate to wife and when she dies, fee to his son(D)’s heirs (skipping his son).  If no marriage or issue, then to O’s brothers and sisters (P).

Distribution of interests:

1. life estate in wife

2. contingent remainder in son’s heirs

3. alternate contingent remainder in brother and sister

4. possible reversion in grantor

At the time that wife dies, son still doesn’t have wife or kids, so it falls to the ground,  therefore all remaining interests are contingent.

So reversion (4).  Because when there are only contingent interests left, then reversion.  So D gets it through inheritance

1. In McRorie the court filled the gap with an implied remainder to Rosanna’s heirs.  Here the court doesn’t fill the gap in this way.  This is because it seems that O specifically skipped the son.

2. What result if the following changes:

i. what if D was married? no difference (nemo est haeres viventis—you don’t have heirs until you’re dead)

ii. what if D had children? also no difference for same reason

iii. Married, no children, and D is dead?  Not at common law—at common law a wife is not an heir.  Now most jurisdictions consider a wife an heir.

iv. What if D has kids and wife, but they die before O’s wife (the person w/ a life estate from whom they take)?  Q—did D die before the kids and wife?  If not, then they aren’t his heirs anyway.  If so, then their interest vested at the time of D’s death.  This gives us the same result as Ryan where it reverts to the grantor (unless kids have heirs).

3. RULE (only applicable to remainders): a remainder must vest at natural termination of prior estate or it will fail.

Coleman v. Coleman  -- Daughter was granted a life estate and a remainder interest at the end of that life estate.  The P holds that since the remainder interest won’t take until the death of life tenant she can’t have both because she will be dead.  Court holds that according to early vesting rule the remainder became vested at the end of the grantors life, and so she did truly have both.  Court says there is a difference between what she had which was the right of enjoyment, and what she couldn’t get which is actual enjoyment.

Helmholtz note: Vested remainders can be seized by creditors but not contingent remainders, and this is why people favor contingent remainders now because of creditors and paying taxes. 
Danz v. Danz -- O dies and leaves W who gets life estate.  If she died then to his brother and niece.  If they died, then vested in their heirs.  W renounced right to property before remarrying or dying (takes elective share under statute and renounces will).

1. court says niece and brother have a vested interest subject to divestment 

a. because W dying or getting remarried is certain.  “unless they die first” is not a contingency—just an event that could divest it.

2. Q—can the niece and brother accelerate the will?  Can division be now instead of after W dies or gets remarried?

a. Court looks at intention.  O’s reason for saying that niece and brother had to wait for the life estate of W was to provide for W as long as she needed it—not to delay time for division.  Thus, court says they can accelerate the remainders.

b. How could O make clear that he wanted no acceleration?  O would have to say niece and brother’s interest was contingent on them surviving W—not just the life estate.

i. doesn’t O say that?  “but in the event of the death of either of them before W, then to x”

c. What’s the effect of acceleration?

i. niece still doesn’t have issue and devise says her interest is contingent on her having issue.  But, the court says the time for distribution has arrived and so the executory devise is defeated.

ii. O ( A for life then to B if B survives A, if not, to C.

1. start by looking at the moment of distribution (here it’s when A dies) because this decides whether it will go to B or C.

2. What if “O ( A for life then to B if B dies, to C”? (this means if B dies during A’s life, then to C—otherwise, it stays with B and B’s heirs).

hypo:

O( A for life, remainder to B and heirs if he graduates from law school.  If not, to C and D.

If A dies while B is in high school, then what?

note—this isn’t a vested remainder subject to divestment because it says if. 

Thus the law treats the remainder differently if it’s contingent as to an event (graduating from law school) rather than something personal (has to do with whether a certain heir or issue will exist)—this is in Black v. Todd below.

Black v. Todd  -- Contingent remainders are transmissible where the contingency depends upon an event and not upon the person

· dispute over whether contingent remainder is transmissible; devise to daughter, then to children, then to Mary Brown (granddaughter), then to grandson, with each remainder contingent on previous dying without children; since this was an event, and not just a person, it was transmissible
· Conveyance of contingent remainder by estoppel
· You could convey a contingent remainder by estoppel by conveying with warranty of title, so that if title fell into you it would pass directly to buyer
· O to A 4 life, remainder to A’s children who survive A, this is contingent on an event, the question here is only who will take it not if they will take it at all.  Someone is going to survive A because there are living children. 
Browning v. Sacrison -- Common law presumption of early vesting now weighed against factors favoring later vesting

· action to construe a will; grandmother tried to leave son-in-law out, so remainders in grandsons construed to be contingent upon her death and only vesting after death of their mother; if vested, son-in-law might have taken by descent. 
· Court chooses contingent showing the new direction of remainders because with vested they can be attacked by creditors. 
McRorie v. Creswell -- O wills to R who’s heirs are her children, P.  This grant was to R for life and then to her heirs.  R grants to X who grants to Y who grants to D’s mother.

1. D and mother exercised exclusive dominion over the land (tacking) for the statutory period, but the case probably doesn’t talk about adverse possession because R granted life estate to X, Y, and then to D if she didn’t grant a fee.

2. What’s a holographic will?  It’s handwritten and such that it does not require witnesses because the handwriting provides enough evidence that it is the person’s will.

3. Grant says “To R for life.  If no heirs (issue in this case) then to B” –doctrine of remainder by implication.

a. this doctrine says unless contrary intent is clear from the grant, then in such a case, there is a remainder for R’s issue when R has issue.

4. D argues that R has a fee defeasible under The Rule in Shelly’s Case—which has five req’s:

a. ancestor must take a freehold estate (life estate is one kind of freehold estate)

b. must be created by the same instrument (true in this case because they were in O’s will)

c. only land is subject to the rule

d. estates must be of the same quality 

e. the word “heirs” must be used in its technical sense.

5. P argues that R had a life estate with remainder to children (i.e. doesn’t take heirs in the technical sense)  

a. Court goes with P because they say that “heirs” must mean children since otherwise she couldn’t say “if no heirs, then to B” because B in this case is an heir.

Stewart v. Merchants Nat’l Bank -- S gets in motorcycle accident and his attorney convinces him to make a trust with the damages he gets.  Then he needs the $ to pay for bills and wants to revoke the trust.

the grant:

O (although S was the grantor, his lawyer actually acted as O) ( T in trust for 10 years for the benefit of S, then after 10 years trust terminates and it goes to S.  But if S dies before 10 yrs, then trust terminates and used to pay debts and then to S’s appointees or to his heirs-at-law if anything left.

1. Court says S really made this grant.

2. Doctrine of worthier title says O can’t make a remainder in O’s own heirs—it turns it into a remainder in O.  Thus, S keeps a reversion.

a. But is a grant to your “heirs in equal shares” a grant to heirs in the technical sense?  

i. no—usually heirs don’t take in equal shares b/c of rules about spouse taking more, etc.

3. The trust was a spendthrift trust—Since S is the “spendthrift” here, it’s like S was tying himself to the mast. If it’s a spendthrift trust, then he’s defeating the purpose by breaking it in three years.

4. Q—do we enforce a spendthrift trust where the settlor is also the beneficiary? NO.  This trust is invalid.

5. So court lets him take the $ out of the trust, because the trust is invalid.

Two hypo’s:

1. O ( A for life then to A’s heirs in equal shares. (Rule in Shelley’s case takes this and turns it into a fee in A) – this isn’t O’s intention, so RISC frustrates O’s intention.

2. O( A for life then to O’s heirs in equal shares  (Doctrine of worthier title converts this into a remainder in O’s self.) – this doesn’t frustrate O’s intention in the same way as the rule in Shelley’s case.

Why is “heir” in the technical sense required in (1) and not in (2)?  Because (1), the Rule in Shelley’s Case, frustrates O’s intention?
VIII.  The Statute of Uses and Executory Interests
A. Statute of Uses: The Statute of Uses provides that any equitable estate is converted into the corresponding legal estate. 

1. Equitable estates: An equitable estate is similar to a trust: if O conveys "to T and his heirs, to the use of A and his heirs," then T’s estate is "legal" and A’s estate is "equitable." (So look for the phrase "to the use of," which means that the person named following the phrase gets an equitable interest.)

2. Operation of Statute: The Statute of Uses converts any equitable estate into the corresponding legal estate. (Example: O conveys Blackacre "to T and his heirs, to the use of A and his heirs." The Statute of Uses transforms A’s equitable fee simple into a legal fee simple. T’s legal estate is nullified. So the state of title is simply: legal fee simple in A.)

B. Modern executory interests: The Statute of Uses makes possible modern "shifting" executory interests. 

1. Shifting executory interests: A "shifting executory interest" is a legal estate in someone other than the grantor, that cuts short a prior legal interest. 

Example: O, who owns Blackacre, "bargains and sells" it — i.e., he creates an equitable estate in it — "to A and his heirs, but if the premises are ever used for other than residential purposes, then to B and his heirs." The bargain and sale raises a use in A in fee simple subject to condition subsequent, and a use in B. The Statute of Uses executes both of these uses, so title becomes: fee simple in A subject to an executory limitation, and a shifting executory interest in fee simple in B. If A or his heirs fail to use the property for residential purposes, the gift over to B will take effect.

2. Distinguish equitable interest from remainder: Distinguish between an executory interest and a remainder. The difference is that a remainder never cuts off a prior interest, but merely awaits the prior interest’s natural termination. An executory interest, by contrast, divests or cuts off a prior interest before the latter’s natural termination. (Example 1: O bargains and sells "to A for life, then to B and his heirs if B survives A, otherwise to C and his heirs." B and C each have contingent remainders. Example 2: O bargains and sells "to A for life, then to B and his heirs, but if B should die before A, to C and his heirs." Here B’s interest is vested subject to divestment because the "but if…" divesting language comes in a separate clause, and C’s interest is therefore an executory interest.)

3. Statute of Uses today: The Statute of Uses is still in force. Thus a "bargain and sale" deed will generally create a legal estate. Even where the Statute is not in force, the modern deed can be used to produce the same result (e.g., shifting executory interests, which will cut off prior interests).

IX.  Powers of Appointment
X.  The Rule Against Perpetuities

A. Rule Against Perpetuities generally: 

1. Statement of Rule: The Rule Against Perpetuities can be summarized as follows: "No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest." Try to memorize this phrase.

2. Paraphrase: Paraphrasing, an interest is invalid unless it can be said, with absolute certainty, that it will either vest or fail to vest, before the end of a period equal to: (1) a life in existence (and specified in the document creating the interest) at the time the interest is created plus (2) an additional 21 years. 

Example: O conveys Blackacre "to A for life, remainder to the first son of A whenever born who becomes a clergyman." At the date of the conveyance, A has no son who is presently a clergyman. Viewing the matter from the date of the conveyance, it is possible to imagine a situation in which the remainder to the son could vest later than lives in being plus 21 years. Thus A’s son could be born to A after the date of the conveyance, and this son could become a clergyman more than 21 years after the death of A, and more than 21 years after the death of all of A’s sons living at the time of the conveyance. (A and A’s sons living at the time of the conveyance are the "measuring lives," since they’re living people specifically mentioned in the conveyance.) Since this remote vesting is possible — even though unlikely — the contingent remainder is invalid. This is so even though it actually turns out that A has a son alive before the date of the conveyance who ultimately becomes a clergyman.

3. Judged in advance: As the above example shows, the common-law version of the Rule requires that the validity of the interest be judged at the time it is created, not at the time the interest actually vests. So if it is theoretically possible (even though very unlikely) that the interest will vest later than 21 years after the expiration of lives in being, the interest is invalid. This is true even if it actually turns out that the interest vests before the end of lives in being plus 21 years. (But see the discussion of "wait and see" statutes below.)

B. Applicability of Rule to various estates: 

1. Contingent remainders: The Rule applies to contingent remainders. 

Example: O conveys "to A for life, remainder to the first son of A to reach the age of 25 and his heirs." At the time of the conveyance, A does not have a son who has reached the age of 25. The remainder in the unborn son is contingent, rather than vested, since it is not yet known which son if any will reach the age of 25. Since there is a possibility of remote vesting, the gift to the oldest son violates the Rule and is invalid.

2. Vested remainder: A vested remainder, by contrast, can never violate the Rule, because a vested remainder vests at the moment it is created. 

Example: O conveys "to A for life, remainder to A’s children for life, remainder to B and his heirs." The gift to B and his heirs does not violate the Rule, because that gift is a vested remainder, which vested in interest (though not in possession) on the date of the conveyance. Therefore, even though the remainder to B and his heirs might not become possessory until later than lives in being plus 21 years (as where A’s last surviving child is one who was not born on the date of conveyance, and who dies after age 21), the gift to B is valid.

3. Reversion: The Rule does not apply to reversionary interests (reversions, possibilities of reverter, and rights of entry). These are deemed to vest as soon as they are created.

4. Executory interests: The Rule applies to executory interests, because such interests are not vested at their creation. 

Example: O conveys "to the City of Klamath Falls, so long as the city maintains a library on the property, then to A and his heirs." The executory interest in A violates the Rule, because it might vest beyond lives in being plus 21 years — the city might maintain a library on the property longer than any life in being at the time of the gift plus 21 years. Therefore, instead of the executory interest in A being valid, O and his heirs have a possibility of reverter which will become possessory if the city ever stops using the library.

5. Options to purchase land: An option to purchase land will often be subject to the Rule. 

a. Option as part of lease: If an option to purchase property is part of a lease of that property and is exercisable only during the lease term, then the option is not subject to the Rule.

b. Option "in gross": But if the option is not part of a lease or other property interest, most states hold that the Rule does apply. Such an unattached option is called an option "in gross." (Example: O sells Blackacre to A, with the condition that if at any time the property is used for the sale of alcohol, O or his heirs may repurchase the property for the amount originally paid by A. Since there is no time limit to this option, and since the option is not attached to any lease or continuing interest by O, the option is void as a violation of the Rule.)

C. "Lives in being": Normally, "lives in being" means one or more persons who are actually mentioned in the conveyance or bequest. These are sometimes called "measuring lives." (Example: O conveys "to my daughter D for life, then to her first child to reach the age of 21." D is childless at the date of the conveyance. D is the "life in being" or "measuring life." The contingent remainder to D’s oldest child is valid, because we know that any child D may eventually have will reach 21 within 21 years after D’s death.)

D. Special situations: At common law, there are some remote possibilities that nonetheless count for the purposes of the Rule: 

1. Fertile octogenarian: There is a conclusive presumption that any person, regardless of age or physical condition, is capable of having children. This is the "fertile octogenarian" rule, which will sometimes make a reasonable gift invalid. 

Example: T conveys "to A for life, then to A’s surviving children for life, then to the surviving children of B." At the time of T’s death, B has three children, and B herself is 80 years old. But it is conceivable that B could now have another child, and that that child would take after lives in being plus 21 years — for instance, all of A’s children might be born after T’s death, and might die more than 21 years after T’s death. Therefore, B’s three now-living children will not take anything since their interest violates the Rule. It doesn’t matter that B could not possibly have any further children as a medical matter.

2. Unborn widow: Similarly, if an interest is created which will flow through the "widow" of X (by naming and relying on her in determining when the interest will vest), the common-law view is that the interest must fail. This is the "unborn widow" rule. 

Example: In 1995, T bequeaths Blackacre "to A for life, then to A’s widow, then to the issue of A and A’s widow who survive them." At T’s death, A is married to B. It is possible that B will either predecease or divorce A, and A will then marry someone born after 1995 (we’ll call her C.) C would be not be a life-in-being in 1995, the time of the bequest. Since the contingent remainder to the issue can’t vest without referring to the life of C, it is not certain to vest within 21 years of the relevant lives that were in being at the time the remainder was created (C might live longer than 21 years after the death of A). Therefore, the contingent remainder to the issue of A and "A’s widow" must fail.) (But a modern court might accept evidence that T intended "A’s widow" to refer to B in particular, in which case the gift will be valid.)

3. Class gifts: If a gift is made to all members of a class, the entire gift fails unless it can be said that each member of the class must have his interest vest or fail within lives in being plus 21 years. This rule will be triggered if the class could obtain new members following a testator’s death. 

Example: T bequeaths property "to A, then to A’s surviving children who attain the age of 25." At the time of the bequest, A has two children, B and C. It is possible that another child (called hypothetically "D"), will be born after T’s death. Since A, B and C might all die prior to D’s fourth birthday, D’s interest would then vest too remotely (more than 21 years after the deaths of A, B and C, the measuring lives). Therefore, not only is the gift invalid as to children born after T’s death, but it is also invalid as to B and C, according to the strict common-law approach.

E. "Wait and see" statutes: Many states reject the common-law principle that if a scenario could be imagined whereby the interest might vest too remotely, it is invalid regardless of how things actually turn out. These states have adopted "wait and see" statutes, by which if the interest actually vests within lives in being at the time of creation plus 21 years, the fact that things might have worked out differently is irrelevant. 

Example: O conveys Blackacre "to A and his heirs, but if A or his heirs ever uses Blackacre for other than residential purposes, to B and his heirs." At common law, the executory interest in B is void, since the premises might stop being used for residential purposes more than lives in being plus 21 years. But under the wait-and-see test, if the property ceases to be used for residential purposes within 21 years after the death of the survivor of O, A and B, the gift over to B and his heirs is valid.

1. Effect on fertile octogenarian and unborn widow cases: The wait-and-see approach virtually knocks out the fertile octogenarian and unborn widow cases. So long as the octogenarian does not in fact have a child, or the widow referred to in the instrument in fact turns out to be someone born prior to the instrument, the Rule Against Perpetuities is not violated.

